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an  action  for  the  tortious  acts  of  its  servants 

in  every  case  in  which  the  gist  of  the  cause  of 

action  is  an  infringement  of  a  legal  right,  if 

the  act  complained  of  is  not  justided  by  law, 

ftnd  the  person  doing  it  is  not  exercising  an 

independent  discretion  imposed  upon  him  by 

Statute,  but  is  performing  a  merely  ministerial 

duty.    The  Collector  of  Customs,  pending  the 
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passing  of  entries,  took  and  detained  certain 
imported  goods  liable  to  ad  valorem  duty  for 
the  purposes  of  ascertaining  their  true  value 
for  duty,  and  upon  the  passing  of  the  entries 
delivered  the  goods  to  the  importer.  Heldf 
that,  in  refusing  to  pass  entries  until  the 
ascertainment  of  the  true  value  for  duty,  the 
Collector  was  performing  a  quasi-judicial  duty 

Erescribed  by  the  Statute  to  be  performed  by 
im  personally,  in  the  performance  of  which 
he  was  required  to  exercise  independent  judg- 
ment on  a  preliminary  question  of  fact,  and 
that  an  action  would  not  lie  against  the  Com- 
monwealth for  a  wrongful  refusal  to  pass 
entries  owing  to  a  mistake  of  facts  or  even 
malafidf.s  on  the  part  of  the  Collector.  Tobin 
v.  The  Queen,  16  C.B.N  S.,  310,  and  Unever 
v.  The  King,  3  C.L.R.,  969,  followed.  Barry 
v.  Arnaudf  10  A.  &  E.,  646,  and  Ban-ow  v, 
Amawif  8  Q.6.,  595,  distinguished.  But, 
held,  that  the  neglect  or  refusal  by  the  Customs 
Department  to  furnish  the  importer  with 
copies  of  books  and  documents  impounded  or 
retained  under  sees.  214  and  215  of  the  Cus- 
toms Act  1901  was  a  breach  of  an  absolute 
duty  cast  by  the  latter  section  on  the  depart- 
ment, for  which  an  action  would  lie  against 
the  Commonwealth  ;  and  that,  though  the 
impounding  and  retaining  of  the  books  and 
documents  in  the  first  instance  were  justified 
by  the  Act,  the  unreasonable  detention  of  them 
after  the  expiration  of  the  period  necessarily 
occupied  in  the  ascertainment  of  the  value  of 
the  goods  was  unlawful,  and  rendered  the 
Commonwealth  liable  to  an  action  for  con- 
version ;  but  that,  in  either  case,  the  damages 
recoverable  were  limited  to  the  pecuniary  loss 
actually  sufi^ered  by  the  plaintiff  by  reason  of 
the  wrongful  acts.  Semhle,  that  on  a  motion 
for  a  new  trial  on  the  ground  of  misdirection 
the  High  Court  will  follow  the  practice  of  the 
Supreme  Court  and  refuse  to  grant  a  new  trial 
if  the  misdirection  involves  only  a  trifling 
amount.  If,  on  a  motion  for  a  new  trial  on 
the  ground  that  the  damages  are  excessive,  it 
appears  that  the  damages  are  excessive,  but 
that  the  plaintiff  is  entitled  to  something 
more  than  nominal  damages,  the  Court  has  nc 
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jurisdiction  to  reduce  the  damages  and  enter 
a  verdict  for  the  lesser  amount  except  by  con- 
sent of  the  parties.  Distinction  between 
nominal  and  email  damages  considered.  It  is 
a  matter  for  the  discretion  of  the  Judge  at  the 
trial  to  refuse  or  to  allow  an  amendment  of 
the  plaintiff's  claim  by  the  61ing  of  fresh  par- 
ticulars, and,  if  the  Judse  refuses  it,  the 
Court  of  Appeal  will  not  interfere  with  his 
discretion  if  the  defendant  might  by  any  pos- 
sibility have  been  prejudiced  by  the  amend- 
ment. The  High  Court  has  jurisdiction  to 
entertain  a  motion  for  a  new  trial  after  the 
verdict  of  a  jury  in  the  Supreme  Court  of  a 
State  exercising  federal  jurisdiction  under  sec. 
39  of  the  Judiciary  Act  1903.  Baiime  v.  The  | 
Commonwealth 97  • 

ACTION  AGAINST  COMMONWEALTH— Liability 

for  tortious  acts  of  offlnlals  of  British  New 
Guinea.]  —  See  Masteb  ANif  Skbvant. 
Strachan  v.  Tht  CommonwecUth      -        -    455 

ACTION,  NOTICE  OF  —  Loeal  Authorities  Aet 
(Queensland)  (1902,  No.  19),  sees.  191,  192, 
209,  210,  261,  265,  371— Duty  of  Coniicil  to 
keep  separatt*  accounts  of  rates  from  separate 
divisions — Duly  to  expend  rates  in  division 
where  raised— Denlarai ion  and  Injunction, 
claim  of — Period  of  limitation — Demurrer.] — 
Sec.  371  of  the  LoccU  Authorities  Act  (Queens- 
land) (1902.  No.  19),  which  provides  {inter 
cUia)  that  uo  action  shall  be  brought  against 
a  local  authority  for  **  anything  done  or 
intended  or  omitted  to  be  dfone "  under  the 
Act  until  one  month  after  notice  in  writing  to 
the  local  authority,  and  that  any  such  action 
must  be  brought  within  six  months  of  the 
accruing  of  the  cause  of  action,  has  no  appli- 
cation to  a  claim  relating  to  the  future,  and  a 
claim  for  a  declaration  of  right  or  for  an 
injunction  is  a  claim  of  that  nature.  The 
words  *' anything  .  .  .  intended  .  .  . 
to  be  done  "  in  that  section  mean  anything 
done  which  at  the  time  it  was  done  was 
intended  to  be  done  in  obedience  to  the  Act. 
A  ratepayer  brought  an  action  against  a  local 
authority  alleging  that  a  duty  was  imposed 
on  the  authority  by  sec.  265  of  the  Act  to 
expend  the  rates  collected  in  any  ward  upon 
that  ward,  and  that  the  authority  had  not 
fulfilled  that  duty,  and  claiming  a  declaration 
of  his  rights  under  that  section,  an  injunction, 
and  an  account  of  the  past  transactions  of  the 
authority.  The  authority  pleaded  the  two 
defences  permitted  by  sec.  371,  to  which  the 
plaintiff  demurred.  Held,  that  the  demurrer, 
so  far  as  it  related  to  the  claim  for  a  declara- 
tion of  rights  and  an  injunction,  should  be 
allowed,  but  that,  so  far  as  it  related  to  the 
claim  for  an  account,  it  should  be  overruled. 
Judgment  of  Supreme  Court  {AttofTuy- 
Oenfraf,  at  the  rtlation  of  Is/en  v.  The  Council 
of  the  CUy  of  Brisbane,  (1906)  St.  R.  Qd., 


ACTION,  NOTICE  OF^continued. 
289),  varied.     Brisbane  City  Council  v.  Attor- 
ney-OenercU  of  Queensland      •        •        •    241 

ADMINISTRATION  BOND —Sureties  —  Deed  of 
Indemnity  by  bencfleiarles  —  ConccalBcnt 
from  Court — Public  policy — Solicitor  and 
client —  Confidential  relation  —Benefit  coa- 
ferred  by  client  on  solicitor — Duty  of  solleltar 
— Independent  advice— Adminlsi  ration  and 
Probate  Act  1890  (Vict.)  (No.  1060),  sees.  IS- 
n.^—See  Probate.     Bayj^e  v.  Blake  1 

AGENT— Secret  Instractloas  limiting:  appareat 
authority — Contract  reserved  for  approval  of 
principal — Effect  of  principal's  silence — Hold- 
ing out —  Evidence — New  trial —  Costs — Dis- 
cretion of  Court.] — See  Principal  and  Agent. 
International  Paper  Co.  v.  Spicer  -        -     739 

AGREEMENT— Uncertainty  of  duration  of  pay- 
ment—  Interpretation.]--  See  Prosecutiok. 
Kerridge  v.  Simmonds   -        .        .         .    253 

ALIENS,  ADMISSION  OF,  AS  RESIDENTS  UPON 
CONDITIONS  —  Extm-territoriality  —  Inter- 
national law— Right  to  expel  alien  friends — 
The  Constitution  (63  &  04  Vict.  c.  12),  see.  51 
(xix.),  (xxii.),  (xxlx.),  (XXX.)— Pacific  Island 
Labourers  Act  1901  (No.  10  of  1901),  sec.8.]— 
See  Deportation.  Robtelmes  v.  Brenan    ^  395 

ALLOWANCE  TO  MINER  PERMANENTLY  DIS- 
ABLED—Children— Discretion  of  Cunimittec] 

— See  M  iNiNO  Accident.  Smith  v.  B'a^«on    SCK2 

ALLOWING  RUBBISH  TO  FALL  FROM  LIGHTER 

— Meaniuf?  of  '*  allowlni?  ** — Absence  of  reason- 
able care  to  prevent — Liability  of  owner  wkea 
llgrhter  not  in  his  control.] — See  Regitlation. 
Ferriery,  Wilson 785 

ALTERATION  OF  CHEQUE  AFTER  SIGNATURE 
— Duty  of  customer  to  take  precautions 
against  forgrery.]  —  See  Banker  and  Cds- 
TOMER.  Colonial  Bank  of  Australasia  Ltd.  t. 
Marshall 190 

AMENDMENT  —  Pleading.]  —  5ee  Assault  akd 
False  Imprisonment.  BcUmain  New  Ferry 
Co,  Ltd,  V.  Robertson     ....    379 

Statutory  prohibit  ton — Appeal — Judic- 
iary Act  1908  (No.  0  of  1908),  sec.  37.]— iS^e 
Immigrant,  Prohibited.  Alexander  v. 
Donohoe 781 

AMENDMENT  AT  TRIAL— Power  of  High  Court.] 

— See  Fractick.  Baume  v.  The  Common- 
wealth      97 

AMENDMENT  OF  JUDGMENT.]— 6>e  Master  and 
Skrvant.  Ivanhoe  Gold  Corporation  Ltd.  v. 
Symonds         ......     042 
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APPEAL  FROM  HIGH  COURT  TO  PRIVY  COUN- 
CIL— Special  leare— No  questloii  of  law — Case 
of  ffreat  inportanee  to  parties — No  question 
of  pnblle  importance.] — See  PiuvT  Council. 
Wil/i'y  Ore  Concentrator  Syndicate  Lid.  v.  N. 
Otuhrtdge  Ltd.       -  ...     202 

APPBAL  FROl  SUPREME  COURT— Time  for 
lod^iai^  seearitj — Extension^iLapsed  appeal 
— Special  leave — Appeal  Rales,  see.  lY.,  r.  10.] 
— See  PRAcnoB.     Miller  v.  Biajor         -    219 

APPBAL  PROl  SUPREIE  COURT  TO  PRIYY 
COUNCIL— Power  of  Commoawealtli  Parila- 
■icifti  to  lake  away  rlj^ht  of  appeal — Judiciary 
Act  ItOS  (No.  6  of  1903),  sees.  SO,  38.  39.]— 
See  LioiSLATfVR  Powkrs.     Webb  v.  Outtrim 

:         .         -         .    356 

APPBAL  IN   FORHA    PAUPERIS— Costs.]— ^ec 

Husband  and  Wife.     Brown  v.  Brown     595 

APPE4L  TO  HIGH  COURT  —  Amendment  of 
plettdiairs — New  ease.]— See  Practice.  JRiich 
▼.  Strtlitz  Bros,  ds  Mohs  -     601 

-Judgment  involTing:  claim,  demand   or 


queAtioa  to  or  respecting  property  amounting 
to  £300.  Jodleiary  Act  190S  (No.  6  of  1903), 
see.  35  (I.)  (a),  (2)— Judgment  ordering  trustee 
to  pay  i^osts — Riglit  of  trustee  to  appeal.] 
— See  P&acticb.     Amos  v.  Fraser  -        -      78 


leaTC— Diflleult  question  of  law — 
Case  iBTolTing  small  amount — Rescission  of 
special   leave.] — See  Practice.      BagncUl  v. 
WhiU -        -      89 


•Special  li^ve — Question  of  fiict — Probate 


of  will — Issues  of  unsuttud  mind  and  nnilue 
lalneaee — Costs  of  unsuecessful  eaveator.] — 
See  Pbactick.     Dwyer  v.  Vhidin  •        •    216 

APPBAL  TO  PRIYY  COUNCIL  FROH  JUDGMENT 
OF  HIGH  COURT— Stay  of  proceedings.]  ^See 
P&AcriCB.     Bayne  y.  Blake    •  >    944 

APPEAL  TO  QUARTER  SESSIONS  FROX  AN 
ORDER  OF  LICENSING  COURT— Re-hearlng.] 

— See  Club.    Sweeney  v.  Fitzhardinge  •    716 

APPOUTHBNT,  DEED  EXBCUTIHG  SPECIAL 
POWER  OF— Stomp  duty— Stomps  Act  1892 
(Ylct.)  (No.  1374),  sees.  4,  28,  Schedule,  Part 
YIII.] — See  Deed  or  Settlement.  Davidson 
V.  Armylage 205 

ARBITR ATION  —  Haadam  u»— ConcI nslve  j uris- 
dieiioB  —  Counsel  or  solicitor  —  Right  of 
appraranee  and  audience — Industrial  Con- 
eiliatiim  and  Arbitration  Act  (W.A.),  (No.  21 
of  1903),  sees.  51,  71,  73,  87.] — During  pro- 
ceedingR  before  the  Industrial  Arbitration 
0>artt  Western  Australia,  a  solicitor  applied 
to  l>e  allowed  to  appear  and  conduct  the 
cue  on  behalf  of  a  party  to  the  proceedings 
whose  duly  appointed  agent  he  was.      The  ' 
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Court  heard  his  application  and  argument 
thereon,  and  decided  against  him,  considering 
that  they  were  bound  by  the  Act  not  to 
allow  solicitors  to  appear  before  them  as 
agents  unless  with  the  consent  of  all  parties. 
The  solicitor  obtained  from  the  Supreme 
Court  of  Western  Australia  a  writ  of  man- 
damus to  compel  the  Court  to  allow  him  to 
appear  and  be  heard  as  the  agent  of  a  party 
to  the  proceedings,  jfleldf  that  the  right  of  a 
particular  person  to  appear  as  an  advocate 
before  the  Arbitration  (Jourt  was  a  question 
involving  the  interpretation  of  the  Arbitra- 
tion Act,  which  that  Court  had  full  jurisdic- 
tion to  decide.  The  decision  they  pronounced 
was  not  a  refusal  to  exercise  their  jurisdiction, 
but  an  actual  exercise  of  jurisdiction,  so  that 
mandamus  would  not  lie.  By  sec.  87  of  the 
Lidusttial  Arbitration  aiul  Conciliation  Act 
(No.  21  of  1902),  proceedings  of  the  Arbitra- 
tion Court  were  made  not  liable  to  be 
''challenged,  appealed  against,  reviewed, 
quashed  or  questioned  on  any  account  what- 
soever." Held,  that  the  decisiou  of  the 
Arbitration  Court  being  one  made  within  the 
competence  of  the  Court,  mandamus  could  not 
be  resorted  to  as  an  indirect  method  of  obtain- 
ing the  appeal  which  the  Act  has  denied.  Ar- 
bitraiion  Court  (W, A. )  w.  Nicholson       -    362 


-Speeial  case  submitted  by  arbitrator 


—  Arbitration    Act    1895    (W.A.),    (59    Yict. 
No.  13),  sees.  9  (b),  12 — Power  to  draw  infer- 
ences of  fact — Remitting  incomplete  award — 
**  Extras"  —  Employer,  architect  and    con> 
tractor.] — It  was  stipulated  in  a   building 
contract  that  no  extra  works  beyond  those 
included  in  the  contract  should  be  allowed  or 
paid  for  without  an  order  in  writing  from  the 
employer  and  architect ;  the  specification  con- 
tained a  similar  provision.      The  contractor 
executed  a  number  of  works  ;  some  were  upon 
written  orders  signed  by  the  architect,  ex- 
pressed to  be  at  the  employer's  direction,  but 
not  signed  by  him.     A  dispute  having  arisen 
upon  a  claim  made  by  the  contractor  for  the 
price  of  the  extras,   the  matters  in  dispute 
were  referred  to  arbitrators,  and,  they  having 
disagreed,  to  an  umpire,  who  stated  a  case  for 
the  opinion  of  the  Court  under  the  Arbitra- 
tion  Act  1895.     There  was  a  finding  of  fact 
that  the  written  orders  were  not  endorsed  by 
the  employer,  but  that  he  had  such  knowledge 
of  those  extras  as  might  be  fairly  inferred  from 
the  fact  that  he  was  constantly  on  the  works 
and  took  an  active  interest  in  them.     Upon 
a  submission  under  the  Arbitration  Act  the 
Court  has  power  to  draw  all  necessary  infer- 
ences of  fact.     Held^  that  the  proper  person 
to  find  the  facts  and  draw  the  inferences  neces" 
sary  to  decide  liability  to  pay  for  the  works  in 
question  was  in  this  case  the  umpire,  and  that 
as  the  umpire  had  failed  to  draw  the  inference 
of  fact  necessary  to  decide  the  matter  in  dis- 
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pute,  the  case  should  be  referred  back  to  him 
with  a  direction  ba  to  the  nature  of  the  matter 
to  be  decided.     Liebe  v.  Molloy     -        -    347 


ASSAULT  AND  FALSE  IMPRISONMENT  —  Pas- 
senger prereuted   from  leaying:  ferry   com* 
pany's  wharf  wlihoat  payment  —  Notice  of 
eondltions  of  contract  of  carriHgre— Leare  and 
licence  —  Pleading  —  Amendment.]—  A  ferry 
company  placed  over  the  entrance  to   their 
private  wharf  a  notice  stating  that  a  fare  of 
one  penny  must  be  paid  by  all  persons  enter- 
ing or  leaving  the  wharf,  whether  they  had 
travelled  by  the  company's  boats  or  not.     The 
plaintiff,  who  was  aware  of  these  conditions, 
paid  the  fare  of  one  penny  and  was  admitted 
to   the   wharf  through  a  turnstile.     Having 
missed  his  boat,  he  attempted  to  leave  the 
wharf  by  another   turnstile  which   was   the 
only  means  of  exit  except  by  water.     As  he 
refused  to  pay  a  second  penny  the  company's 
servants  endeavoured  to  detain  him,  but  he 
eventually    succeeded    in    forcing    his    way 
through  a  small  opening  beside  the  turnstile. 
He  brought  an  action  against  the  company 
for  assault  and  false  imprisonment,  and  the 
defendants  pleaded  not  guilty.     Held,  that  as 
the  plaintiff  could  have   left   the   wharf  by 
water,  there  was,  under  the  circumstances,  no 
imprisonment;  and  that  the  plaintiff,  liaving 
entered    the   wharf   with   knowledge   of   the 
conditions  imposed  by  the  defendants,  must 
be  taken  to  have  impliedly  agreed  that  he 
would  not  ask  for  egress  from  the  wharf  by 
land  without  payment  of  another  penny,  and 
to  have  consented  to  the  defendants  prevent- 
ing him  from  leaving  in  that   way   without 
such  further  payment,  and,  therefore,  that 
the   defendants'   servants   were    justified    in 
using  such  force  as  was  reasonably  necessary 
for  that  purnose.     Held,  also,  that  even   if 
this  defence,  being  in  the  nature  of  leave  and 
licence,  was  not  technically  open  to  the  defen- 
dants under  their  plea,  any  necessary  amend- 
ment to  raise  it  should  be  made,   the   case 
having  been  throughout  conducted  irrespec- 
tive of  any  point  of  pleading.     Although  in 
the  notice  of  appeal  a  new   trial   only   wa« 
asked  by  the  defendants,  the  Court  in  allow- 
ing the  appeal,  being  of  opinion  that  on  the 
admitted  facts  no  jury,  if  properly  directed, 
could  reasonably  find  a  verdict  for  the  plain- 
tiff, ordered  a  verdict  to  be  entered  for  the 
defendants.     Decision  of  the  Supreme  Court: 
Rohertmn  v.   Balmain  New  Ftrry  Company 
Ltd.,  (1906)  6  c3.K.   (N.S.W.),  195,  reversed. 
Balmain  New  Ferry  Co.   Ltd.  v.  Robertson 
379 


ASSESSMENT  OF  COMPENSATION,  TIME  WHEN. 

MAY  BE  DEMANDED— Workers'  CompensMtion 

.Act  (W.A.),   (1902,   No.   6),   sec.   9--Duiy   U^ 

assess  compfn»ation  under  Act  on  failure  of 

action  not  under  Act—Election  of  remedy  for 


ASSESSMENT  OF  COMPENSATION-conitaued. 
Ii^ary  —  Amendment    of  Jud/^eat.]  —  Stt 
Mastkb  and  Skryakt.      Ivanhoe  Odd  Cor- 
poration Ltd.  V.  SymowU  -642 

AUSTRALIAN  CITIZEN,  APPLICATION  OF 
IMMIGRATION  RESTRICTION  kiJl  1901  TO.] 
—Set  iMiffiGRANT,  Prohibited.  AUonty- 
OeneraJ  for  the  Commonwealth  v.  Ah  Shewg 

'  ' m 

AWARD,  REMITTING  INCOMPLETE— Remission.] 

— See  Arbitration.     Liebe  v.  Molloy  •    347 

BANKER  AND  CUSTOMER— Cheque— Fraadileiit 
alteration  of  anionnt  after  sl^nut^vre— Duty  of 
customer  to  take  precautions  against  forgiery.] 

— Whatever  the  duty  of  a  customer  towards 
his  banker  may  be  with  reference  to  the  dnw* 
ing  of  cheques,  the  mere  fact  that  a  cheque  is 
drawn  with  spaces  such  that  a  forger  can 
utilize  them  for  the  purpose  of  forgery  is  not 
by  itself  any  violation  of  that  obligation. 
Decision  of  the  High  Court  {Marshall  v.  The 
Colonial  Bank  of  Aush-alasia  Ltd.,  1  C.L.R., 
632),  affirmed.  Scholfield  v.  Earl  of  Loud**- 
borough,  (1896)  A.C.,  514,  followed.  Colonial 
Bank  of  Australasia  Ltd.  V.  Marshall   •    196 

BY-LAWS— Validity.]— 5€c  Nuisance.  Birch  v. 
Aiistralian  Mutual  Provident  Society     •    324 

CARRIAGE,  NOTICE  OF  CONDITIONS  OF  CON- 
TRACT OF— Passenger  prevented  from  leaving 
ferry  eompaiiy^s  wharf  without  payment- 
Leave  and  licence  —  Pleadlug  —  Amendment] 

—See  Assault  and  Fal.sb  Imprisonment. 
Balmain  New  Ferry  Co.  Ltd.  v.  Robertson    37& 

CASE,  POWER  TO  STATE— Appeal  from  Regis- 
trar—Jurisdietiun  of  President  of  Comnion- 
wealth  Court  of  C«»ncillation  and  Arbitration.] 

— See  State  Instrumentality,  Intkbfebknck 
WITH.  Federal fxl  Amalgamated  Oovemment 
Railway  d'c.  Assoriatioii  v.  Neio  South  Walei 
Railway  Traffic  Employ6t  Association    -    ^ 


CASES  —  Armytnge    v.  Collector   of   Impost«f 
(1906)  V.L.R.,  504;  28  A.L.T.,  9  reversed.]— 

Sub  novi.,  Davidson  y.  Armytage   -        •    205 

Attorney-General,  ex  rel.,  Isles  v.  Council 

of  the  City  uf  Brisbane,  (1906)  St.  R.  Qd.,  ^^ 
varied.]— ^tifr  now.,  BrHsbane  City  GowicU 'v* 

Attorney -General  of  Queensland      -        •    241 


Bagnall  v.  White,  (1906)  6  S.  R.  (N.S.W.), 

67— Special  leave  to  appeal  rescinded    -      ^^ 


Bank  of  Australasia  v.  Breillat,  6  Moo. 

P.C.C.,  152  followed        ....    167 

Barrow   v.   A  maud,    8    Q.B.,  595,  dis- 


tinguished       ^ 

Bnrry  v.  Arnaud,   10  A.  Sl  E.,  646,  dis- 


tinguished       ^7 
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Bayne  y.  Blake,  (1906)  V.L.R.,  112;  87 

Jl.L.T«,  14S,  reTersed      -        ...        1 

Birch  T.  Australian    Hotoai   Provident 


Society,  (190«)  «  S.B.  (N.S.W.),  155,  afflnn«d 
324 


CliantierT.C]ianUer,(1906)6S.R.(N.S.W.), 

412,  reversed 585 


CliSBold  V.  Perrj,  1  C.L.R.,  863,  afflriiied.] 

Sub  uom..  Perry  v.  CUssoid    -        -        .     374 

-Colonial  Finance,  Mortinige,  Investment 


nnd  Gnarant«e  Corporallon  Ltd.,  In  re,  (1906) 
6  8.R.  (N.S.W.),  «,  rarled.J— .SttA  worn.,  Com- 
ffiercial  Bank  of  Australia  Ltd,  v.  Colonial 
Finance^  Itivtstment  and  Guarantee  Co7^pora- 
iioH  Ltd. 57 

-Dallj  Telegraph  Newspaper  Co.  Ltd.  v. 


XeLaaghiin,(1906)  6S.R.(N.S.W.),  519,  varied.] 

— Sub  nom.,  McLaughlin  v.  Daily  TeUgrapk 
yeic^paptr  Co.  Ltd.        ....     543 

Dalgarno  v.  Hannah,  1  C.L.R.,  followed 

-----         -        -      89 

lleakln    v.    Webb,    1    C.L.R.,    585,    dis- 
approved          356 


I>*Emden   v.  Pedder,   1  C.L.R.,   91,   dis- 
approved          356 


l»oe  V.  Barnard,   13    Q.B.D.,    945,    dis- 
approved          374 

Bnever  v.  The  King,  8  C.L.R.,  969,  fol- 
lowed       97 


Ferrier  v.  Wilson,  23  N.8.W.  W.N.,   115, 

revensed 785 

-Foley  V.  Ryder,  (1906)  St.  R.  Qd.,   225, 


reversed.]— 5ttA  worn. ,  Ryder  v.  Foley    -    422 


Grevllle    v.    Williams,    (1905)     5     S.R. 

(H.S.W.),  600,  reversed   •  -     694 


Groves  v.  Lord  Wlmbonie,  (1898)  2  Q.B., 

402,  dfstiagttlshed 617 


Gathridge  (N;)  Ltd.  v.  Wilfley  Ore  Concen- 


trator Syndicate  Ltd.,  8  C.L.R.,  588,  petition 
for  special  leave  to  appeal  dismissed.] — Svb 

nom,  J  Wilfiey  Ore  Concentrator  Syndicate  Ltd. 
V.  N.  QtUkridge  LuL      -        -        -        -    2102 


Ireland  v.  Livingston,  L.R.  5  H.L.,  895, 

applied   --..---    739 


Joske  V.  Lubraao,  (1906)  Y.L.R.,  407 ;  28 

i.L.T.,  40,  reversed        -        -         •         -      71 

Lamson  Store  Service  Co.  v.  Weidenbaeh 


k  Co*8.  Tnistees,  7  W.A.  L.R.,  166,  approved 
672 
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Langley  v.  Foster,  (1905)  5  S.R.  (Jf.S.W.), 

678,  reversed 167 

-Leeson  v.   General   Council    of  Medical 


Education  and  Registration,  43  Ch.  D.,  366, 
principles  in,  applied     ....     4^9 

Lyne  v.  Webb,  1  C.L.R.,  585,  disapproved 

356 

McGee  v.  Wolfenden,  (1907)  V.L.R.,   195  ; 

28    A.L.T.,    163.      Special    leave    to    appeal 
reftt«(ed 945 


HcKelvey,  In  re,  (1906)  V.L.R.,  304;  27 

A.L.T.,  198,  afflrined.]— 5u6  nom.,  McKdvey 
V.  Meaghet 285 

McLean    Bros.    &    Rigg    Ltd.  v.  Grice, 

(1906)  V.L.R.,  610;  28  A.L.T.,  14,  reversed 

-    835 


Major  (f.c.  Miller)  v.  Miller,  (I90«)  6  S.R. 

(N.S.W.),  24,  afflrmed.]— 5i£&  nom..  Miller  v. 
Major 219 


Markell  v.  Lockyer,  (1905)  5  S.R.  (N.S.W.), 

704,  approved 141 

Marshall  v.  Colonial  Bank  of  Australasia 

Ltd.,   1   C.L.R.,   632,   affirmed.]  ~5u&  nom.^ 
Colonial  Bank  of  Australasia  Ltd.  v.  Marshall 

.     196 

Midwood  &  Co.  Ltil.  v.  Manchester  Cor- 
poration, (1905)  2  K.B.,  597,  distinguished 
324 


Moffat  v.  Collector  of  Imposts,  22  y.L.R., 

164  ;  18  A.L.T.,  144,  appro ?eil  .    205 

Osgood  V.  Nelson,  L.R.  5  H.L.,  636,  prin- 
ciples in,  applied 469 


Peacock  v.  D.  M.  Osborne  &  Co.,  (1906) 

V.L.R.,  375  ;  27  A.L.T.,  207,  reversed    -     921 

-Premier  Permanent  Building  Land  and 


Investment  Association,  In  re ;  Ex  parte  Lyell, 
25  T.L.R.,  77 ;  21  A.L.T.,  67,  overruled     864 

Prince  v.  Clark,  1  B.  &  C,  186,  applied 

-       • 739 


Public    Works    Commissioner    v.    Hills, 

(1906)  A.C.,  868,  applied  -    672 


-R.  V.  Commissioners  for  Special  Purposes 


of  the  Income  Tax,  21  Q.B.D.,  813,  applied 
297 


R.  V.  St.  Pancras  Vestry,  24  Q.B..D.,  371, 

applied   ---.-..     802 


R.  V.  Trainer,   (1906)   6    S.R.    (N.S.W.), 


407,  reversed.]— -5tt(  nom.,    Ti-aintr  v.    The 
King 126 
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R.  V.  White,  (1906)  6  S.R.  (N.S.W.),  S»8, 

TArie«l,  and  affirmed  hs  varied.] — Siibnom., 
White  V.  The  King 152 

Robertson  v.  Balmaln  Nevr  Ferry  Co.  Ltd.. 


(1906)  6  S.R.  (Br.S.W.),  195,  reversed.]— 5f/6 
nom.f  Bahnain  Xeir  Feri-y  Co.  Ltd.  v.  Robert- 
»on-        •        '        '        .        .        .        -    370 

Robertson  v.  Fink,  (1906)  Y.L.R.,  554  ;  28 


—       - _ ,  ^_.-— ,  .  — — ^  —  ,  — 

A.L.T.,  27,  reversed.]  —  Sub  7io?m.,   Fink  v. 
Jiobertson 864 


Scholfleld    V.    Earl    of    Londesborongli. 

(1896)A.C.,  514,  follo^ved  .196 


Scott,  Fell  &  Co.  V.  Lloyd,  (1906)  6  S.R. 

(N.8.W.),  477,  reverseil   ....     57i 


Simmonds  v.  Kerridge,  8  W.A.L.R.,  182. 

affirmed.] — Stib  nf)fn.,  Ktrrithje  v.  Simmonds 
25;i 


-Spicer  V.  International  Paper  Co.,  (1906) 


6  S.R.  (N.S.W),  170,  affirmed.]— S'u6  7}om.,  In- 
ternational Paper  Go.  v.  Spicer      •        -     739 


Stoekwell  v.  Ryder,  (1906)  St.  R.  ^1.,  274. 

affirmed 46S) 


-Sweeney,  Ex  parte,  (1906)  6  S.R.  (N.S.W.), 


146,  affirmed.]— ^u6no7}t.,   Sweeney  v.    Fitz- 
hardinge 716 

Symonds  v.  Ivanlioe  Gold  Corporation 


Ltd.,  8  W.A.L.R.,  103,  reversed.]— ^i(&  no?}}., 
Ivanhoe  Oold  Cor}>oration  Ltd.  v.  Symonds 
642 


Tobin  r.  The  Qaeen,   16   C.B.N.S.,  810. 

applied  -        - 4o5 

Tobin  V.  The  Qneen,    16   C.B.N.S..  810, 

followed 97 


Watson  v.Smlth,(1906)  6  S.R.(N.S.W.),817, 

reversed.]— 5?t6  nom.^  Smith  v.  Watson  -     802 

Wills  V.  Gorman,  (1906)  6  S.R.  (N.S.W.). 

472,  affirmed.]— 52£6  nom.^  Oorman  v.    Wilh 

-    764 

CAVEATOR,  COSTS  OF  UNSUCCESSFUL— Testa- 
mentary Incapacity  —  Undue  influence.] — Ste 

Practice.     Dwyer  v.  Vindin         -        -    216 

CHARGE— Vagueness— Inquiry  by  Board — Un- 

falruess.]— iSefi  Public  Servant.     StockweU  v. 
jRyder 469 

CHEQUE  —  Fraudulent  alteration  of  amount 
after  signature — Duty  of  customer  to  take 
precautions  against  forgery.]—  See  Banker 
AND  Customer.  Colonial  Bankof  Aiislralasia 
Ltd.  V.  Marshall 196 


CHILD— Custody  and  maintenaBce  of,  not  pro- 
vided for  In  decree— J adidal  separation- 
Undertaking  by  wife  not  to  apply  for  maia- 
tenance — Matrimonial  Causes  Act  (N.S.W.), 
(No.  14  of  1899),  see.  60.]— 6>«  Husband  and 
Wipe.     Brown  v.  Brown        -         -        -    595 

-Leaving  without  means  of  support— Child 


taken  by  wife  from  custody  of  husband 
against  his  will— Refusal  by  Supreme  Court 
to  enforce  fhther's  right  to  cnstoidy— Infants* 
Custody  and  Settlements  Act  (lf.S.W.),  (No.  39 
of  1899),  sees.  5,  6  —  Deserted  Wives  and 
Children's  Act  (N.S.W.),  (No.  17  of  1901),  sees. 
4,  7.]— .See  Husband  and  Wife.  Chantier  v. 
Ghantler 585 

CHILD  OP  MARRIAGE,  CUSTODY  OF-Divoree 
—Discretion  of  Judge— Matrimonial  Causes 
Act  (N.S.W.),  (No,  14  of  1899),  sec.  i.ySit 
Husband  and  Wifk.     Daniel  v.  Daniel    663 

CHILDREN— Allowance  to  miner  permanently 
disabled — Discretion    of    committee.] —5ee 

Mining  Accident.    Smith  v.  Wat9(m   -    802 

CLIENT  AND  SOLICITOR— Confidential  relation 
—Benefit  conferred  by  client  on  solicitor- 
Duty  of  solicitor- Independent  advice.]- 5<e 

Probatb.     Bayne  v.  Blakt    .         .        -       1 

CLUB— Registration— Appeal  to  Quarter  Ses- 
sions flrom  an  order  of  Licensing  Court— Re- 
hearing —  Liquor  Act  (N.S.W.),  (No.  18  of 
1898),   sec.   108  — Liquor   (Amendment)   Art 

(N.S.W.),  (No.  40  of  1905),  sees.  464>2.]— The 
Liquor  {Amendmeut)  Act  1905,  which  was 
passed  for  the  purposes,  amongst  others,  of 
making  fresh  provision  for  the  control  of  the 
sale  of  liquor  iu  houses  licensed  under  the 
Principal  Act,  and  also  for  placing  clubs  in 
which  liquor  was  sold  on  a  footing  analogous 
to  that  of  licensed  houses,  gives  the  Licensing 
Courts  jurisdiction  to  deal  with  the  registra- 
tion of  such  clubs,  and  to  make  orders  in 
respect  thereof.  Sec.  1  provides  that  the  Act 
shall  be  '*  construed  with  the  Liqn^yr  Act  1898 
thereinafter  referred  to  as  the  Principal  Act 
Sec.  108  of  the  Liqtior  Act  1898  provided  that 
**Any  person  aggrieved  by  any  adjudication 
of  a  Licensing  Court  .  .  .  made  under 
this  Act,"  subject  to  certain  exceptions,  may 
appeal  to  the  Court  of  Quarter  Sessions,  which 
**  shall  have  power  to  hear  and  determine  the 
matter  of  the  appeal  in  a  summary  way,  an^ 
shall  and  may  exercise  all  the  powers  conferred 
by  sec.  3  of  the  Act  5  Wm.  IV.  No.  22,"  and 
the  Interpietatxon  Act  1897,  sec.  12,  provided 
that  every  Act-  amending  an  Act  should  bo 
construed  with  the  amended  Act  and  as  part 
thereof,  unless  the  contrary  intention  should 
appear  in  the  amending  Act.  Hdd^  that  the 
Liquor  {Ameudmtnt)  Act  1905  should  be  con- 
strued as  part  of  the  Liquor  Act  1898,  and 
therefore,  by  sec.  lOvS  of  the  latter  Act,  ao 
appeal  lies  to  Quarter  Sessions  from  an  order 
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made  by  a  Licensing  Court  under  the  former 
Act,  grantins  registration  to  a  club.  The 
omission  of  the  words  **  and  as  part  thereof  " 
from  sec.  1  of  the  amending  Act  is  not  suffi- 
cient to  show  a  *' contrary  intention  "  within 
the  meaning  of  sec.  12  of  the  Interpretation 
Act.  Held,  further,  that  such  au  appeal 
should  be  byway  of  rehearing,  and,  therefore, 
the  reception  of  fresh  evidence  by  the  Court 
of  Quarter  Sessions  is  not  objectionable  pro- 
vided that  it  is  restricted  to  the  issues  raised 
before  the  Licensing  Court.  The  legislature 
having  given  the  Court  of  Quarter  Sessions  a 
new  appellate  jurisdiction  must  be  taken  to 
have  intended  that  that  jurisdiction  should  be 
exercised  accordins  to  the  established  mode  of 
procedure  in  appeals  before  that  Court.  Deci- 
sion of  the  Supreme  Court :  Ex  parl^  Sweeney, 
(1906)6S.R.  (N.S.  W.),  146;affirmed.  Sweeney 
V.  Fitzhardinge    •  -  716 

COLLECTOR  OF  CUSTOMS— MinUterial  duly-- 
Liability  for  tortious  acts  of  servants — Inde- 
pendeat  officer.]— iSee  Action  agaikst  Com- 
MONWKALTH.  Baume  V.  The  GommonioecUth 
97 

COMBINATION  —  Infirlngenieiit  —  Prior  publica- 
tion.] —  See  Patent.  Peacock  v.  D.  M. 
Ofhorne  A  Co,         -  -        -    921 

COMMITTEE,  DISCRETION  OF  —  Allowance  to 
miner  permanently  disabled — Children.] — See 

Mixing  Accident.    Smith  ▼.  Watson    •    802 

COMMON  EMPLOYMENT  —  Negllgenee— Fellow- 
serrant— Mines  Regalatlon  Act  1895  (W.A.)9 
(59  Tict.  No.  S7),  sec.  23  (8).]— i9ee  MAiTKR 
AND  Servant.  Londoii  and  West  Australian 
Bxploratioti  Go.  Ltd.  v.  Ricci         •  617 

COMMONWEALTH,  ACTION  AGAINST— Liability 
for  tortious  acts  of  serrauts  —  Independent 
officer  —  Collector  of  Customs  —  Ministerial 
dnty  —  Nominal   and  small  damages.]  —  See 

Action  against  Commonwealth.     Baume  v. 
The  Commonwealth         -        -        -        -      97 

COMMONWEALTH,  INTERFERENCE  WITH  LEG- 
ISLATIVE OR  EXBCCTITE  POWER  OF — 
Implied  prohibition.]  —  See  Legislatiyb 
Powers.     Webb  v.  Outtrim   -        -        -    356 

COMMONWEALTH  LEGISLATION  —  Interference 
with  State  Instrnmentality — Limited  power — 
Yalidlly  of  Act  goluft  beyond  power.] — See 
State  Instrumentality,  Interference 
with.  Federated  Amalgamated  Government 
Railtoay  dhc.  As^^ociation  v.  New  South  Wales 
Railioay  Traffic  Employes  Ansociation    -    488 

COMPANT  —  Companies  Act  1890  (Ylct.)  (No. 
1074),  sees.  52,  67,  114,  116,  118— Voluntary 
I Iqnidatlon — Extraordinary  resol ution — Pres- 
ence of  quorum  at  meeting: — Evidence — Pre- 
snmptiTe  eTidence  —  Agrreement  to  release 


COMPANY— coHa'uusfi. 

liability  in  respect  uf  shart's.]— Sec.  1 18  of  the 
Companies  Act  1890  requires  that  notice  of 
any  extraordinary  resolution  passed  for  the 
winding  up  of  a  company  voluntarily  shall  be 
given  by  advertisement  in  the  Government 
Gazette,  Held,  that  a  record  in  writing  of  such 
a  rAolution  signed  by  the  chairman  of  the 
meeting  at  which  it  was  passed,  a  copy  of 
which  was  sent  to  the  Registrar-General,  and 
recorded  by  him,  and  was  also  published  iu 
the  Government  Gazette,  was  primd  facie  evi- 
dence that  all  that  took  place  at  that  meeting 
was  done  lawfully,  and,  therefore,  if  a  quorum 
was  requisite  at  such  meeting,  that  there  was 
such  a  quorum  present.  By  reason  of  the 
presumption  against  fraud  in  the  carrying  out 
of  duties  to  be  performed  under  an  Act  of 
Parliament,  a  certified  copy  of  a  printed  copy 
of  such  a  resolution  sent  to  the  Registrar- 
General  by  the  company  is  pHmd  facie  evi- 
dence of  a  valid  resolution.  Where  an  act  is 
done  which  can  be  done  legally  only  after  the 
performance  of  some  prior  act,  proof  of  the  later 
act  is  presumptive  evidence  that  the  prior  act 
was  done.  This  presumption  is  applicable  to 
the  proceedings  of  corporatibns,  and,  there- 
fore, proof  of  the  passing  of  an  extraordinary 
resolution  for  voluntary  winding-up  is  primd 
facie  evidence  that,  if  a  quorum  was  necessary 
at  such  meeting,  a  quorum  was  present.  Held, 
on  the  evidence,  that  the  prima  facie  evidence 
that  a  quorum  was  present  at  such  a  meeting 
was  not  rebutted.  Held,  also,  upon  the  evi- 
dence, that  there  was  no  evidence  of  any  valid 
agreement  by  the  company  discharging  the 
respondents  from  their  liability  to  a  call  made 
under  the  voluntary  liquidation.  Decision  of 
the  Supreme  Court:  McLean  Bros.  <fr  Rigg 
Ltd.  V.  Grice,  (1906)  V.L.R.,610;  28  A.L.T., 
14,  reversed.  McLean  Bros,  d*  Rigg  Ltd,  v. 
Grice      - 835 


-Decree  for  reotiflcation  of  share  register 


of  company — interpretation — Submission  by 
plaintiff  to  Indemnify  company — Intention  of 
parties  and  Court  when  ma  icing  decree — 
Principal  and  surety — Suit  by  company  to  en- 
force lien— Counterclaim — Costs.] — In  a  suit 
for  rectification  of  their  share  register  the 
respondent  company  were  ordered  to  rectify 
by  restoring  the  appellant's  name  to  the  regis- 
ter as  holder  of  certain  shares  that  had  been 
transferred  by  the  appellant's  wife,  acting 
under  an  invalid  power  of  attorney,  the  appel- 
lant, by  his  counsel,  making  an  undertaking 
or  submission,  which  was  embodied  in  the 
decree,  to  indemnify  the  respondents  to  the 
extent  of  all  moneys  received  by  bis  wife  as 
the  proceeds  of  tne  sales  of  the  shares  and 
against  any  loss  that  the  respondents  might 
sustain  or  liability  they  might  incur  to  persons 
other  than  the  appellant  by  reason  of  obedi- 
ence to  the  decree.  The  respondents,  in 
execution  of  the  decree,  cancelled  the  regis- 


Vlll 


INDBX. 


[1907. 


€0]IPAlfY~i:ori^tntt«£2. 

tration  in  the  names  of  the  traDsferees  and 
restored  the  appellant's  name  as  bolder  of  the 
shares  in  question.  The  resalt  was  that,  in 
respect  of  the  shares  of  one  of  the  transferees, 
the  defendants  in  obeying  the  decree  incurred 
a  loss,  within  the  meaning  of  the  submission, 
of  a  sum  exceeding  the  total  amount  reCieived 
by  the  appellant's  wife  for  the  sale  of  all  the 
shares,  and  the  wife  was  left  liable  to  the 
other  transferees  for  the  amount  of  the  pur- 
chase money  paid  to  her  in  respect  of  the 
shares  transferred  to  them.  In  a  suit  by  the 
company  to  enforce  the  submission,  claiming 
a  lien  under  their  articles  of  association  on 
the  shares  to  the  amount  alleged  to  be  due  in 
respect  of  the  recovery  of  the  shares  and  ask- 
ing for  an  order  for  the  sale  of  the  shares  to 
give  efifect  to  the  lien,  the  appellant  counter- 
claimed  for  a  modification  oi  the  submission, 
or,  in  the  alternative,  an  indemnity  to  the 
extent  of  all  moneys  he  might  be  called  upon 
to  pay  the  transferees.  Hdd^  that  it  was  not 
open  to  the  appellant  at  that  stage  to  deny 
the  authority  of  his  counsel  to  make  the  sub- 
mission in  question ;  That,  in  construing  the 
submission,  regard  should  be  had,  not  only  to 
its  actual  words,  but  also  to  the  context,  the 
subject  matter,  the  intention  of  the  parties, 
and  the  facts  as  they  were  present  to  the 
minds  of  the  parties  and  the  Court  at  the  date 
of  the  decree ;  That  its  effect,  when  so  re- 
garded, was  that  the  appellant  thereby  be- 
came surety  to  the  extent  specified  for  any 
person  to  whom  the  respondents  might  have 
been  entitled  to  have  recourse,  but  on  the 
assumption  that  he  would  have  the  benefit  of 
the  moneys  his  wife  had  received  to  indemnify 
himself  against  the  liability  he  so  undertook  ; 
and,  therefore,  that  as  the  respondents  had  by 
their  action  put  the  transferees  in  a  position 
to  claim  repayment  of  the  purchase  moneys 
from  the  wife,  and  to  that  extent  diminished 
the  fund  on  which  the  appellant  relied  to  pro- 
tect himself,  the  appellant  was  entitled  to  be 
relieved  of  his  indemnitv  to  the  extent  of  the 
purchase  money  received  by  hisM'ife  in  respect 
of  any  of  the  shares  as  to  which  the  respond- 
ent's action  had  loft  him  or  his  wife  liable  for 
the  purchase  money.  Judgment  of  Walker 
J.  DaUy  Telegraph  Newspaper  Co,  Lid,  v. 
McLaughlin,  (1906)  6  S.R.  (N.S.W.).  519, 
varied,  and  eaus^  remitted  to  the  Supreme 
Court.  McLaughlin  v.  Daily  Teleginph  Nttv8- 
paper  Co,  Ltd. 548 


-Voli^ntary  and  Compulsory  Winding-up 


—Companies  Act  189S  (W.A.),  (56  Vict.  No.  8), 
sees.  26,  107,  150,  152— Right  of  creditors  to 
demand  compulsorj  winding-up.]— Where  a 
company  is  in  voluntary  liquidation  the  peti- 
tioning creditors  for  a  compulsory  liquidation 
must  show  a  prirnd  facie  ctise  that  they  would 
be  prejudiced  by  a  voluntary  windme-up. 
Upon  an  application  for  compulsory  winding- 


OfXKBkWl— continued, 

up  at  the  instance  of  creditors,  in  lien  of  a 
voluntary  winding-up  already  in  progress,  a 
primd  facie  case  was  made  that  certain  share- 
holders, M'hose  shares  were  nominally  fully 
paid,  were  nevertheless  liable  to  make  contri- 
bution, and  that  the  matter  nvould  not  be 
properly  investigated  in  the  voluntary  wind- 
ing-up. Under  sec.  152  of  the  Companies  Act 
1893  (W.A.),  it  is  required  that  re|<ard  should 
be  had  to  the  wishes  of  the  creditors,  mem- 
bers, and  contributories  of  the  company  in  the 
appointment  of  a  liquidator.  A  large  majority 
of  the  creditors  of  the  appellant  company  de- 
sired that  the  voluntary  liquidation  sfaonld  be 
continued,  but  nearly  all  were  in  some  degree 
holders  of  shares  in  respect  of  which  a  liability 
was  asserted  ;  on  the  other  hand  a  substantial 
body  of  creditors  desired  a  compulsory  wind- 
ing-up order.  Held^  that  the  discretion  of  the 
Judge  iu  ordering  a  compulsory  winding-up 
was  properly  exercised  and  should  not  be  dis- 
turbed. Oreat  Fingadl  Ansociated  0.3/.  Co,v, 
Harness -  -     223 


-Winding-up— Proof    of    debt  — Hiriag 


agreement — Acceleration  of  rent  on  breack — 
Liquidated  damaires  or  penalty.] — The  ques- 
tion whether  a  certain  sum  fixed  in  a  contract 
to  be  paid  by  the  person  committing  a  breach 
of  its  provisions  is  to  be  treated  as  a  penalty 
or  liquidated  damages  depends  upon  whether 
the  sum  stipulated  for  can  or  cannot  be  re- 
garded  as   **a  genuine  pre-estimate   of   the 
creditor's  probable  or  possible  interest  in  the 
due  performance  of  the  principal  obligation." 
Public  Works  CommissUmer  v.   HilLs,    (1906) 
A.C.,  368,  applied.      In  an  agreement  for  the 
leasing  of  a  patented  system  the  duration  of 
the  term  was  for  ten  years  ;  the  lessees  agreed 
to   pay   rent  annually    in    advance,    and   to 
operate  the  system  continuously  upon  their 
premises,  and  that  they  would  not  remove  or 
detach  the  system  or  any  part  of  it  or  make 
changes  in  it  or  use  it  unreasonably  or  im- 
properly ;  the  lessors  on  their  part  were  to 
instal   the  system    with   suitable    operating 
machinery,  and  keep  it  in  repair,  and  near  the 
risk  of  damage  by  nre.      The  system  was  to 
remain   the  property  of  the  lessors,  and  in 
case  of  any  breach  of  the  agreed  conditions  by 
the  lessees,  or  in  the  event  of   the  lessees' 
bankruptsy,  the  whole  of  the  rent  for  the  rest 
of  the  term  was  immediately  to  become  due, 
and  the  lessors  might  also  enter  forthwith  on 
the  premises  and  remove  the  system.     The 
lessees,  a  Joint  Stock  Company,  being  wound 
up,  the  lessors  claimed  to  prove  in  the  liquida- 
tion for  the  whole  amount  of  the  ten  years' 
rent.     Held  {O'Connor  J.  dissenting),  that  by 
the  agreement    an   absolute  obligation    was 
imposed  on  the  lessees  to  pay  a  sum  equal  to 
the  whole  ten  years'  rent  in  any  event,  with  a 
provision  that  it   might  be  paid   in  annual 
nistalments  so  long  as  certain  conditions  were 
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IX 


ClilPABnr-  conUmted, 
observed.  Per  O'Connor  J. — The  contract 
could  not  be  construed  as  making  the  whole 
amoont  of  the  rent  payable  in  advance,  sub- 
ject to  a  condition  for  deferred  payments. 
The  principle  of  acceleration  of  pa3Mnent9  was 
therefore  not  applicable.  Decision  of  the 
Supreme  Court  {Cooper  C.J.)  reversed.  Lam- 
aon  Store  Service  Go,  v.  Wtidenbaeh  <fe  Co/a 
TrusUe^f,  7  W.  A.  L.  R. ,  166,  approved.  Lamson 
Store  Service  Go.  Ltd,  v.  Hns^l  Wilkius  ds 
Sows  Ltd, 672 

COaPENSATION,  DUTY  TO  ASSESS,  UNDER 
ACT  ON  FAILURE  OF  ACTION  NOT  UNDER 
ACT  —  Workers'  Compeiisaiiou  Act  (W.A.), 
(I90S,  No.  6),  see.  9 — Time  when  assessment 
■uj  be  demamled — Election  of  remedy  for 
injury  —  Amendment  of  judgment.]  —  See 
Master  and  Sekvakt.  IvanJioe  Gold  Gor- 
poration  Ltd.  v.  Symonds  642 

GDMPENSATIOX— Person  In  exclusive  possession 
—  Rightful  owner  unknown.]  —  See  Land 
RssUMFTiOK.     Perry  v.  Cliswld  374 

OOXPROMISE  OF  PROSECUTION  BT  DEED— 
Pntollc  poiiey  —  Defamation.]  —  See  Prosrcu- 
TiO!C.     Kerridge  v.  Simmonds  253 

COMPULSORT  WINDING  UP,  RIGHT  OF  CRBDI- 
TORS  TO  DEMAND.]— ^ee  Company.  Great 
FiHffoll  A&aociated  G.  M.  Co.  v.  Harness    223 

eONCEALHENT  OF  MATERIAL  FACTS— Equit- 
able pleit — Fraud.]— ^«e  Contract.  W.  Scott, 
FtU  A  Co,  Ltd,  V.  Lloyd        -        -         -    672 


RESERVED  FOR  APPROVAL  OF 
PRINCIPAL  —  Seeret  instructions  limiting: 
spparent  autliority  —  Effeet  of  prinelpaPs 
sUeace — Holdingr  out — Evidenc(>— New  trial — 
Costs — Discretion  of  Court.]— ^ee  Principal 
AND  AOKNT.  Jntemalional  Paper  Co.  v. 
Spieer 739 

CONTRACT— Sale  of  goods—Equitable  plea— Con- 
iraec  ladneed  by  coneealment  of  materlnl  fiMts 
-^Fraod.] — In  an  action  by  a  purchaser  against 
a  vendor  for  non -delivery  on  a  contract  for  the 
ale  of  coal  which  the  vendor  had  previously 
contracted  to  bnv  from  a  colliery  c«>mpany, 
the  defendant  pleaded,  as  a  defence  upon 
equitable  grounds,  that  before  the  making  of 
the  contract  sued  upon  the  colliery  company 
with  whom  he  had  contracted  for  the  supply 
of  the  ooal  had  agreed  with  other  persons  not 
to  supply  coal  for  shipment  to  South  Ans- 
tralia  ezoept  to  those  persons,  and  had  accord- 
ingly refused  to  supply  coal  to  the  plaintiffs 
for  that  purpose,  and  the  plaintiffs,  by  fraudu- 
lently conoealiug  from  the  defendant  those 
facts  and  the  fact  that  they  intended  to  ship 
the  ooal  in  question  to  South  Australia,  in- 
duced the  defendant  to  enter  into  the  contract 
sued  upon,  and  the  colliery  company  refused 


CONTRACT— cowiinitct/. 
to  deliver  the  coal,  at  the  defendant's  order, 
to  the  plaintiffs,  which  was  the  non- delivery 
sued  for,  and  the  defendant  thereupon  repudi- 
ated the  contract.  There  being  no  allegation 
to  the  contrary  in  the  plea,  it  was  to  be 
assumed  as  against  the  defendant  that  the 
agreement  by  the  company  not  to  supply  coal 
was  subsequent  to  the  contract  of  sale  between 
the  company  and  the  defendant.  Held^  that 
the  facts  alleged  to  have  been  concealed  by 
the  purchasers  from  the  vendor  were  not  such 
as  the  purchasers  were  bound  by  any  duty  to 
disclose,  and  therefore  the  mere  non-disclosure 
of  them  did  not,  under  the  circumstances 
alleged,  amount  to  fraudulent  concealment 
such  as  would  entitle  the  vendor,  either  in 
law  or  in  equity,  to  be  relieved  from  perform- 
ance of  the  contract,  and  the  plea  was  bad. 
Decision  of  the  Supreme  Court :  Scott,  Fell  df 
Co.  V.  Lloyd,  (1906)  b  S.R.  (N.S.W.),  447, 
reversed.  W,  Scott,  Fell  A  Co.  Ltd.  v.  Lloyd 
572 

■Specific   performance — Agreement   for 


lease — Illegality — Intention  of  parties — Con- 
ditional lease  under  Crown  Lands  Acts  — 
Breach  of  condition — Sub-lease  for  other  thap 
grazing  purposes — Crown  Lands  Act  (N.S.W.)9 
(48  Vict.  No.  18),  sees.  96,  98— Timber  Licen- 
ces Act  (N.S.W.),  (No.  22  of  1902),  R«*gulatiouB 
February  1902.]  — Sec.  96  of  the  Croion  Lands 
Act  1884  provides  inter  alia  that  every  lease 
under  the  Act  shall  be  liable  to  forfeiture  upon 
breach  of  any  condition  annexed  to  the  lease. 
Sec.  98,  Bub-sec.  (1)  provides  that  no  such  lease 
other  than  a  special  lease  shall  confer  any  right 
to  sub-let  the  leased  land  for  other  than  grazinff 
purposes  or  to  prevent  the  entry  and  removu 
of  material  by  authorized  persons ;  and  sub- 
sec.  (III.)  provides  that  no  lea^e  shall  prevent 
any  authorized  persons  from  cutting  or  remov- 
ing timber  from  the  land  under  lease,  condi- 
tional leases  being  excepted  from  the  sub-sec. 
tion  as  regards  taking  or  removing  timber  or 
other  material  for  building  purposes.  Sec.  133 
provides  that  any  person  cutting  timber  other 
than  firewood  not  for  sale  from  any  Crown 
lands  shall  be  liable  to  a  penalty,  and  that  no 
lessee  under  the  Act  shall  obstruct  any  auth- 
orized person  from  entering  them.  Regula- 
tions made  under  the  Timber  Licences  Act 
provide  for  the  issue  of  licences  or  permits  to 
cut  and  remove  timber  from  Crown  lands, 
subject  to  the  proviso  that  in  the  case  of  land 
under  conditional  lease  a  special  authority 
from  the  Minister  or  Forest  Officer  is  neces- 
sary. The  respondent,  the  holder  of  certain 
conditionally  purchased  and  conditionally 
leased  lauds,  entered  into  an  agreement  to 
lease  to  the  appellant  the  lands  so  held,  M'ith 
the  right  to  cut  and  remove  timber,  and  the 
right  to  construct  a  tramway  across  the  lands 
for  the  removal  of  timber.  In  a  suit  by  the 
appellant  for  a  specific  performance  of  this 


INDEX. 


[i9o: 


COSTRkCl—c&iUinued, 
agreement :  Heldy  foUowiug  Bank  oj  Austral- 
asia V.  Breiilat,  6  Moo.  P.C.C.,  152,  thab  even 
if  the  agreement  were  unlawful  or  invalid  or 
incapable  of  enforcement  as  to  the  conditional 
lease,  the  appellant  would  have  been  entitled 
to  specific  performance  as  to  the  conditional 
purchases ;  but  Held^  further,  that  the  agree- 
ment, so  far  as  it  relate<l  to  the  conditionally 
leased  land  did  not  necessarily  import  any 
illegal  action,  but  was  capable  of  being  con- 
strued as  an  agreement  by  the  respondent  to 
give,  so  far  as  he  lawfully  might,  consent  to 
the  appellant  cutting  timber  and  laying  a 
tramway  across  that  laud,  and  not  to  offer  any 
objection  to  the  appellant's  obtaining  a  licence 
or  permit  for  those  purposes,  ind  to  do  or  con- 
jur  in  any  acts  necessary  for  either  purpose, 
and,  in  the  al^sence  of  any  evidence  of  inten- 
tion to  break  the  law,  should  be  so  construed, 
and  the  appellant,  therefore,  was  entitled  to 
have  it  specifically  enforced.  The  agreement 
to  allow  timber  to  be  cut  and  tramways  to  be 
constructed  on  the  conditional  lease  was  not  a 
breach  of  a  condition  annexed  to  the  lease 
rendering  the  lease  liable  to  forfeiture  under 
sec.  96  ;  and,  though  by  virtue  of  sec.  98  it  in 
itself  conferred  no  rights  upon  the  appellant 
as  against  the  Crown,  yet  it  was  not  an  idle 
stipulation,  inasmuch  as  without  it  the  author- 
ity of  the  Minister  to  cut  timber  might  have 
been  withheld,  and  the  appellant  could  not 
have  conveyed  over  the  land  any  timber  other 
than  that  cut  upon  the  land.  Decision  of 
A.  H.  Simpnon  C.J.  in  Ecjuity  ;  Langley  v. 
Foster,  (1905)  5  S.R.  (N.S.VV.),  678,  reversed. 
Langley  v.  Fouler 167 

(XINVICTION,  FORMAL  DEFECT  IN— Fine  im- 
posed  without  alternative  of  imprisonment — 
Appeal — Statutory  prohibition —  imendmeut 
— Jndlclnry  Act  1903  (No.  6  of  1908),  sec.  37.] 
— See  Immigrant,  Prohibited.  Alexander 
V.  Donohoc 781 

COSTS — Appeal  in  forma  pauperis.]— 6^ee  Hus- 
band AND  WiFK.     Brown  v.  Brown       -    595 


,   JUDGMENT  ORDERING  TRUSTEE   TO 

PAY  —  Right   of    trustee    to    appeal.] — Ste 

Practick.     Amos  v.  Fraser  -         -         -      78 

• New    trial  — Discretion    of   Court.] — See 

Principal  and  Agknt.     International  Paper 
Co.  V.  Spicer 739 

COSTS  OF  UNSUCCESSFUL  CAVEATOR  — 
Testamentary   liicaparlty— Undue   Influence.] 

— -See  PRAcrriCE.     Dicyer  v.  Vindin        -    216 

COUXSEL,  UNDERTAKING  BY  —  Deninl  of 
autliorlty.] — See  Company.  AfcLaughlin  v. 
Daify  Telegraph  Newspaper  Co.  Ltd.     -     548 

COUNSEL  OR  SOLICITOR —Right  of  appear- 
ance and  audience.]— .See  Arbitration. 
Arbitration  Court  [W.A.)  v.  Nicholson  -     362 


COURT  OF  DISPUTED    RETURNS  —  Electonl 

Act  (W.A.),  (No.  80  of  1904),  mm».  Iii9-170— 
Final  and  Conclusive  Jnrfsdiriiott—'*  Supreme 
Court  of  H  State''— The  Coiistltuiloia  (SS  &  64 
Ylei.),  sec.  73— Special  Tribuuai.]— Disputed 
electiiins  in  Western  Australia  are,  under  the 
Electoral  Act  1904,  heard  aud  determined  by 
the  ''  Supreme  Court,'*  this  tribunal  being 
constituted  by  a  single  Judge  in  the  special 
manner  prescribed  by  the  Act.  By  sec.  167 
the  decisions  of  the  tribunal  are  declared  final 
and  conclusive.  This  tribunal  having  declared 
that  a  certain  returned  candidate  was  not  pro- 
perly elected,  and  that  the  election  was  void, 
the  unsuccessful  party  appealed  direct  to  the 
High  Court.  On  motion  to  rescind  the  leave 
to  appeal — Heldf  that  the  Supreme  Court  in 
the  exercise  of  its  jurisdiction  under  the 
Electoral  Act  1904  was  not  the  **  Supreme 
Court  "  of  the  State  of  Western  Australia 
M'ithin  the  meaning  of  sec.  73  of  the  Constitu- 
tion, but,  although  consisting  of  a  Judge  of 
the  Supreme  Court,  was  a  special  tribunal  to 
whose  arbitrament  Parliament  had  delegated 
the  power  of  deciding  the  qnalilicalions  of 
persons  to  sit  in  those  assemblies  ;  and  that  no 
appeal  lay  to  the  High  Court  from  its  decisions. 
The  substantive  ground  of  appeal  was  that  the 
Court  of  Disputed  Returns  had  no  power  to 
entertain  the  petition,  as  it  was  not  lodged 
within  the  time  required  by  the  Electoral  Act. 
By  sec.  164  the  Court  was  required  to  iuquire 
whether  the  requisites  of  sec.  160,  which  in- 
cluded a  limit  of  time,  had  been  observed. 
Per  Griffith  C.J.  ;  -  The  propriety  of  the  deci- 
sion in  this  point  could  not  be  disputed  by  way 
of  appeal.  K.  v.  The  Commissioners  for  Special 
Purposes  for  the  Income  Tax,  (21  Q.B.D.,  .313), 
applied.     Holmes  v.  Angwin       -        •        297 

CRIMINAL  LAW— Misdemeanour  at  eommon  law 
— Fraiiiiuient  attempt  to  have  ooiiTlctioB  set 
aside — Attt^mpt  to  pervert  course  of  Justice — 
Uttering  forged  documents  —  Sending  false 
petition  to  Governor  —  Attempt  t<i  procure 
Inquiry  under  Crimes  Act  (N.S.W.),  (No.  40  of 
1900),  sec.  475— Demurrer — Several  counts — 
Information  bad  In  part.] — A  solicitor,  who 
had  been  been  struck  off  the  rolls  after  con- 
viction and  sentence  for  stealing,  was  charged, 
after  his  release  from  imprisonment  at  the 
expiration  of  his  sentence,  upon  an  indict- 
ment containing  three  counts,  which  alleged 
(I)  that  he  afterwards  unlawfully  attempted, 
by  the  ustt  of  false  declarations,  knowu  by 
him  to  be  false,  to  make  it  appear  to  the  Chief 
Justice  of  the  State  that  he  was  innocent,  and 
had  been  wrongfully  convicted  and  removed 
from  the  rolls,  with  intent  to  pervert  the 
course  of  law  and  justice  ;  (*2)  that  he  endeav- 
oured by  a  false  petition  to  the  Governor  to 
have  his  conviction  set  aside  or  reversed  ;  and 
(3)  that  by  means  of  the  false  declarations 
mentioned  in  the  first  count,  which  were 
alleged    to    be    forged,    he    endeavoured   to 
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CRIMINAL  hXyi^-continneil. 

deceive  the  Chief  Justice  in  the  manner  stated 
in  the  first  count  and  with  the  like  intent. 
The  prisoner  was  convicted  on  all  counts  and 
sentenced  to  a  term  of  imprisonment  upon 
each,  the  jury  havinf<  found  specially  that  the 
declarations  mentioned  in  the  first  and  third 
counts  were  forged  by  the  prisoner.  Heldf  on 
demurrer,  that  the  first  count  sufficiently  dis- 
closed an  attempt  to  pervert  the  course  of 
justice  by  sending  to  the  Chief  Justice  a  false 
petition  on  which  he  might  have  ordered  a 
judicial  inquiry  into  the  question  of  the 
prisoner's  guilt,  under  sec.  475  of  the  Crimtn 
Act  1900  ;  that  the  second  count  was  bad  as 
it  disclosed  no  offence ;  and  that  the  third 
count  was  good,  not  only  as  disclosing  an 
attempt  to  pervert  the  course  of  justice  in  the 
same  manner  as  charged  in  the  first  count, 
but  also  as  disclosing  the  uttering  of  a  forgery. 
Stmble,  that  even  if  the  first  count  did  not 
sufficiently  disclose  an  attempt  to  pervert  the 
course  of  justice,  the  High  Court,  in  view  of 
the  special  findinff  of  the  jury,  would  not  have 
allowed  an  appeal  from  the  conviction  on  that 
count.  The  convictions  on  the  first  and  thinl 
counts  were  therefore  affirmed,  and  that  on 
the  second  count  quashed.  Decision  of  the 
Supreme  Count :  JRex  v.  White,  (1906)  6  S.R. 
(N.S.W.),  398,  varied,  and  affirmed  as  varied. 
While  V.  The  King         -  -         -     152 


-Offence  against  laws  of  Commonwealth 


— Xisnpproprlatlon  of  public  moneys  by  pabliv 
aeeountant — Evidence  of  deficiency  in  Stat** 
■Boneys — Admissibility  to  neffative  plea  of 
aceldent— Audit  Act  (No.  4  of  1901),  sec.  M, 
sublet*.  (1)  (a).] — The  prisoner,  a  clerk  in  the 
post  office,  having  failed  to  account  for  moneys 
received  by  him  in  the  course  of  his  duty  as  a 
servant  of  the  Commonwealth,  was  charged 
under  sec.  64,  sub-sec.  (1)  (a)  of  the  Audit  Act 
1901  with  misappropriation  of  public  moneys. 
At  the  trial  evidence  was  admitted  that  a  few 
months  before  the  discovery  of  the  deficienc}' 
the  prisoner  had  received  moneys  on  behalf  of 
the  State  Savings  Hank,  for  which  he  failed  to 
account.  It  was  his  duty  to  render  an  ac- 
count of  his  dealings  in  connection  with  those 
Ui.tter  money's  to  the  State.  Heldy  that  the 
evidence  was  properly  admitted,  the  earlier 
transactions  beiuff  sufficiently  similar  to  and 
connected  with  the  defalcations  in  respect  of 
which  the  prisoner  was  charged,  to  render 
evidence  of  them  relevant  to  the  defence  of 
mistake  or  accident  that  might  have  been  set 
up.  Ptr  Griffith  C.J. — There  is  nothing  in 
the  words  of  sec.  64  of  the  Audit  Act  1901  to 
exclude  the  general  rule  that  an  accused  per- 
son is  not  criminally  responsible  for  default 
arising  through  accident  or  honest  mistake. 
Ptr  O^Cannw  J. — Wliether,  in  order  to  estab- 
lish an  offence  under  that  section,  a  mens  rea 
ueed  be  shown  or  not,  it  is  at  any  rate  neces- 
sary  to   prove  an   intentional  act,   and   the 


CRIMINAL  hk^i — continued. 

evidence  was  admissible  for  that  purpose,  as 
it  tended  to  show  system  on  the  part  of 
the  prisoner,  and  that  the  misappropriation 
charged,  whether  fraudulent  or  not,  was  in- 
tentional. Conviction  affirmed.  Hardgrave. 
V.  The  King 232 

Receiving  stolen  property —Goods  the 


property  of  person  unknown  —  Evidence  — 
Recent  possession— False  statenieut  by  person 
in  iNissessloii.]— The  prisoner  was  found  by 
the  police  in  possession  of  certain  sheep,  and, 
on  being  questioned,  gave  an  untrue  account 
of  the  way  in  which  they  came  into  her  pos- 
«esfeion.  She  was  charged  with  stealing  and 
with  receiving  sheep  the  property  of  some 
person  or  persons  unknown.  Except  her  own 
statement  there  was  no  evidence  as  to  the 
ownership  of  the  sheep,  or  as  to  their  having 
been  stolen.  She  was  convicted  of  stealing. 
Held,  that  there  was  not  sufficient  evidence  to 
support  the  conviction.  On  an  indictment  for 
larceny  or  receiving  no  presumption  adverse 
to  the  accused  may  be  drawn  from  the  fact 
that  the  goods  alleged  to  have  1)een  stolen  or 
feloniously  received  were  found  in  his  pos- 
session unless  tiiere  is  evidence  of  ownership 
in  some  person  other  than  the  accused,  and 
also  evidence  from  which  the  jury  may  reason- 
ably infer  that  the  goods  were  taken  l>y  some 
person  invito  domino.  l>eci8ion  of  the  Supreme 
Court:  Rex  v.  Trainer,  (1906)  6  S.K. 
(N.S.W.),  407,  reversed.  Traivfr  v.  The. 
King 126 

CUSTODY  OF  CHILD— Child  taken  by  wife  ttom 
custody  of  husband  against  his  will — Reflisal 
by  Supreme  Court  to  enforce  father^s  right  to 
custody— Leaving  without  means  of  support — 
Infhnts'  Custody  and  Settlements  Act  (N.S.W.), 
(IVo.  89  of  1899),  sees.  5,  6— Deserted  Wives 
and  Children's  Act  (N.S.W.),  (No.  17  of  1901), 
sees.  4,  7.]— 6Vc  Husband  and  Wifk.  Chant- 
ler  V.  Chuntler 685 

CUSTODY  OF  CHILD  OF  MARRIAGE— Discretion 
of  Judge — Divorce — Matrimonial  Causes  Aet 
(N.S.W.),  (No.  14  of  1899),  sec.  i.]—See  Hus- 
band AND  Wife.     Daniel  v.  Daniel       -    563 

CUSTODY  OF  CHILD  NOT  PROVIDED  FOR  IN 
DECREE—  Judicial  separation— Undertaking 
by  wife  not  to  apply  for  maintenance— Matri- 
monial Causes  Act  (N.S.W.),  (No.  14  of  1899), 
sec.  M.]—See  HusBANn  and  Wifk.  Brown 
V.  Brown 595 

CUSTOMER  —  Banker  —  Cheque  —  Frnuduieut 
alteration  of  amount  after  signature — Duty 
of  customer  to  take  precautions  against  for- 
gery.]— See  Banker  and  Chstomee.  Colonial 
Bank  of  Australasia  Ltd.  y .  M nrnhall    -     196 

CUSTOMERS,  INVITATION  TO— Dangerous  con- 
ditlon  of  staircase— Liability  of  lessee — Effect 
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among  which  was  necessarily  inclnded  the  act 
of  deportatioDy  to  the  extent  of  the  complete 
extnision  of  the  alien  from  the  territorial 
borders  of  the  State.  The  extra-territorial 
constraint  necessarily  consequent  upon  the  act 
oC  expulsion  was  immaterial  to  the  validity  of 
the  right  of  deportation.  Held  further,  that 
the  right  of  expulsion  was  not  limited  to 
ordering  the  deportation  of  the  alien  to  the 
place  whence  he  oanie  ;  the  right  was  general 
and  unlimited,  and  could  he  exercised  by  the 
deporting  State  in  whatever  manner  and  to 
whatever  place  was  necessary  for  effective 
deportation.  SemJblt :  A  foreigner  who  enters 
a  sea-girt  State,  deportation  from  which  must 
necessarily  involve  extra-territorial  constraint, 
may  be  assumed  to  consent  to  such  constraint 
as  a  condition  of  his  admission  to  the  country 
in  the  event  of  his  deportation  becoming 
necessary.     Robtdmeit  v.  Sreiian    -        -     395 

DESERTION  —  Divoree.]  —  See  Husband  and 
Wife.    SUioarC  v.  Steioart     -        .         -    920 

DISMISSAL,  WRONGFUL  -Enforced  resignation 
—Charge — Vagueness  —  Inquiry  by  Board  — 
UaflUmess — Action  by  Governor  In  Oiancil — 
Keglei-t  of  duty  —  Halad ministration — Public 
Srnrice  Act  ISM  (Qd.)  (60  Vict.  No.  15),  sees. 
40,  41,  42.]— 5e«  Public  Servant.  Slochoell 
V.  Rydtr  .         .....     469 


— Ten  ore  of  oflire— Who  may  dismiss — 

^Government,*' meaning  of— Police  Art  1S6S 

(V.)  [tl  Vict.  No.  II),  sec.  ^.]—See  Police 
OmcEB.     Rydtr  v.  Foley  -    422 

DISPUTED  RETURNS,  COURT  OF  — Electoral 
Aft  (W.A.),  (No.  20  of  1904),  sees.  159-170— 
Rial  and  conrlnsive  jurisdiction — **  Supreme 
Cenrt  of  a  State"*— The  Constitution  (6S  Sl  64 
VIrt.  e.  12),  see.  7S — Special  tribunal.]— .9ee 
CocKT  Of  Disputed  Rkturns.  Holmes  v. 
Angwin 297 

mrisioxs,  duty  op  council  to   keep 

SEPARATE  ACCOUNTS  OF  RATES  FROM 
SEPARATE— Duty  to  expend  rales  In  dlvi3ion 
where  raiited  —  Declaration  and  iiOunrtion, 
eUln  or— Period  of  llmlrjitlon — Demurrer.]— 

Su  AcnoK,  Notice  or.  Brisbane  Oity  Coun- 
cil v.  AUomey-OnurcU  of  Qiieentland     -    241 

BITORCE-Costody  of  child  of  marriage— Dis- 
cretlon  of  Judge — Matrimonial  Causi'S  Act 
(9.S.W.),  (No.  14  of  1899),  see.  4.]— iSee  Hus- 
»A»D  AND  WiFK.     Daniel  v.  Daniel       -    663 

Desertion.]— .9ee  Husband  and  Wifk. 

Skwart  v.  Stewart  ....     920 

^^niftEHTS  OR  ACCOUNTS,  PROLONGED  EX- 
AUKaTION  OF  — Ruks  of  Supreme  Court 
(Vter.)  I8l^,  Order  XXXTL,  rr.  8,  4,  5,  C.  7— 

SeepRAcncjL     Hay  v.  Dalgety  dk  Co,  Ltd. 
9i:< 


EQUTTABLE  JURISDICTION,  CAUSE  HERETO- 
FORE WITHIN  THE  COGNIZANCE  OF  THE 
COURT  IN  ITS— Trial  with  Jury— Action  for 
damages  for  breaeh  of  covenant — Mortgagor 
and  Mortgagee  —  Prolonged  examination  of 
documents  or  accounts  —  Rules  of  Supreme 
Court  (Vict.)  1884,  Order  XXXVI.,  rr.  3,  4,  5, 
6,  7.]— See  Pbactick.  Hay  v.  Datgeiy  ik  Go. 
Ltd. 913 

EQUITABLE  PLEA— Cent rnct  induced  by  con- 
cealment of  material  facts  —  Fraud.]  —  See 
Contract.  W.  Scott,  Fell  <fc  Co.  Ltd.  v.  Lloyd 
672 

ESTOPPEL  BY  ACQUIESCENCE  —  Services  of 
officer  dispensed  with — Abolition  of  office — 
Question  of  fact.]  —  See  FrBLio  Service. 
OreviUev.  Williams        -  -        -    694 

;  EVIDENCE,     CIRCUMSTANTIAL  —  Suicide  — 

!      Motive,  erideuce  of,  when  admissible.]— iS^ee 

Insurance.      MtUuiil  Life  Insurance  Co.  of 

New  York  v.  Mosa  •  •        -    311 

EVIDENCE— Larceny —Goods  the  property  of 
person  unknown — Recent  possession — False 
statement  by  p»;rson  In  possession.]  —  See 
Criminal  Law.     IVainer  v.  7'Ac  Kiriy  -     126 

EXTRAORDINARY  RESOLUTION- Presence  of 
quorum  at  meeting — Presumptive  evidence — 
— Voluntary  liquidation.]  —  See  Company. 
McLean  Bros.  <fc  Bigg  Ltd.  v.  Grice       •    835 

"  EXTRAS.^]  —  See  Arbitration.  Litbe  v. 
Molloy 347 

FACT,   POWER  TO  DRAW  INFERENCES  OF- 

Remitting  incomplete  award.]— <See  Arbitra' 
tion,    Liehe  v.  Molloy  -        -        -        .     347 

FALSE  IMPRISONMENT- Passenger  prevented 
from  leaving  ferry  company^s  wharf  without 
payment — Notice  of  condiiions  of  eontract  of 
carriage  — Leave  and  licence  — Pleading — 
Amendment.] — See  Assault  and  False  Im- 
prisonment. Balmain  New  Ferry  Co.  Ltd. 
V.  Robertson 379 

FELLOW-SERVANT  —  Negligence  —  Common 
employment  —  Mines  Regulation  Act  1895 
(W.A.)  (69  Vict.  No.  «7),  sec.  8S  (8).]— 5ce 
Master  and  Servant.  London  and  West 
Austi-alian  Exploration  Co.  Ltd.  v.  Ricci    617 

FINE  IMPOSED  WITHOUT  ALTERNATIVE  OF 
IMPRISONMENT- Appeal— Statui ory  prohibi- 
tion — Ameutlment — Judiciary  Act  1908  (No.  0 
of  1908),  sec.  ^l.']—See  Immigrant,  Pro- 
hibited.    Alexander  v.  Donohoe  .        -    781 

FORECLOSURE — Subsequent  right  of  mortgagee 
to  sue  on  covenant  In  mortgage— Ext  I  nguisli- 
ment  of  mortgage  debt.] — See  Mortqaok. 
Fink  V.  Robertson  -----    864 
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FORGED  DOCUMENTS.]— vS^c  Criminal  Law. 
White  V.  The  King  ....     152 

FORGERY— Cheque— Fraudulent  alteration  of 
amount  after  sig^nature— Duty  of  eustomer  to 
take  precautions.]  —  See  Banker  and  Cus- 
tomer. Colonial  Bank  of  Australasia  Ltd, 
y.MarshaU 196 

FRAUD— New  trial— Trial  with  jury— Misdirec- 
tion— No  objeetion  at  trial — Amendment  of 
pleadings  before  High  Court.]— ^ee  Practice. 
Mich  V.  Strelitz  Bros,  <«?  Moss         -        -    601 


-Sale  of  goods— Equitable  plea— Contract 


indnecd  by  concealment  of  malerlal  facts.] 
See  CoNTRAcr.      H'.  Scott,  Fell  dfr  Go,  Ltd,  v. 
Lloyd 572 

FRAUDS,  STATUTE  OF  —Agreement  by  tenant  to 
surrender  leasehold — Executed  agrreement  — 
Surrender  by  operation  of  law — Admissibility 
of  parol  evidence.]— 5fe  Practice.  Bagnall  v. 
White     .        •        -        .         -        -        -      89 

FUGITIVE  OFFENDERS— Fugitive  Offenders  Act 
1881  (44  &  45  Viet.  c.  89),  sees.  3, 5, 6— Appllca- 
tion  of  Act  to  Stat4*s  i»f  Commonwealth — Power 
of  Commonwealth  Parliament  to  deal  with 
fugitive  offenders — The  Constitution,  sees.  51 
(xxix.),  108—  Offence  committed  partly  outside 
Colony— Jurisdiction  of  Parliament  of  Colony 
— Statement  or  offenre  in  Indorse*!  warrant — 
Evidence.] — Unless  the  Commonwealth  Parlia- 
ment has  under  the  Constitution  power  to 
make  laws  such  as  are  referred  to  in  sec.  32  of 
the  Fugitive  OffemlersAct  1881,  or  to  legislate 
generally  as  to  the  surrender  of  fugitive  offen- 
ders between  the  Commonwealth  and  other 
parts  of  the  British  Dominions^  the  establish- 
ment of  the  Commonwealth  has  had  no  effect 
whatever  upon  the  position  and  authority  of 
the  States  with  regard  to  that  Act.  Semble^ 
the  Commonwealth  Parliament  has  under  sec. 
51  (xxix.),  of  the  Constitution  power  to  legis- 
late generally  as  to  the  surrender  of  fugitive 
offenders  from  other  parts  of  the  British 
Dominions.  Whether  the  Commonwealth 
Parliament  has  such  power  or  not,  the  Fugitive 
Offenders  Act  1881  was  at  the  date  of  federa- 
tion a  law  in  force  in  each  of  the  Colonies  of 
Australia,  and,  by  virtue  of  sec.  108  of  the 
Constitution,  remains  in  force  until  the 
Commonwealth  Parliament  makes  provision 
in  that  behalf,  and  should  therefore  be  inter- 
preted as  though  there  had  been  no  federation. 
Held,  therefore,  that  the  Governor,  the  Judges, 
and  the  maglHtrates  of  Victoria  can  exercise 
in  Victoria  jurisdiction  under  the  Fugitive 
Offender's  Act  18S1  notwithstanding  federation. 
Sec.  76  of  Law  No.  47  of  1887  of  the  Colony  of 
Natal  provides  that : — *'  If  any  person  who  is 
adjudged  insolvent  or  has  his  affairs  liquidated 
by  arrangement  after  the  presentation  of  an 


FUGITIVE  OFFENDERS— con/intied. 

insolvency  petition  by  or  against  him  or  the 
commencement  of  the  liquidation  or  within 
four  months  before  such  presentation  or  com- 
mencement quits  Natal  and  takes  with  him  or 
attempts  or  makes  preparations  for  quitting 
Natal  and  for  taking  with  him  any  part  of  his 
property  to  the  amount  of  £20  or  upwards 
M'hich  ought  by  law  to  be  divided  amongst  his 
creditors  he  shall  (unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud)  be  guilty 
of  an  offence  punishable  with  imprisonment 
for  a  time  not  exceeding  two  years  with  or 
without  hard  labour."  He/U,  that  such  law 
was  not  ultra  vires  the  Colony  of  Natal.  An 
indorsed  warrant  sufficiently  mentions,  within 
the  meaning  of  sec.  5  of  the  Ffigitiv^  Offenden 
Act  1881,  the  offence  with  which  an  alleged 
fugitive  offender  is  charged,  if  the  charge  is 
substantially  sufficient  according  to  the  law 
of  the  State  where  the  warrant  was  issaed. 
The  Attorney -General  of  Natal  having  cer- 
tified that  **  the  crime  of  contravention  of  sec. 
76  of  the  Insolvency  Law  No.  47  of  1887  .  •  • 
is  punishable  in  the  Colony  of  Natal,"  Ac  : 
Held,  that  an  indorsed  warrant  which  alleged 
that  the  defendant  had  committed  •'  the  crime 
of  contravening  sec.  76  of  Law  47,  1887 
(Natal),"  was  sufficient  to  give  a  magistrate  in 
Victoria  jurisdiction  to  commit  the  defendant 
to  prison  to  await  his  return  to  Natal.  The 
persons  whose  duty  it  is  to  administer  the 
Fugitive  Offenders  Act  1881  in  the  part  of  the 
British  Dominions  where  an  alleged  fugitive 
offender  is  arrested,  must  ascertain  as  best 
they  can  the  law  of  the  State  from  which  such 
fugitive  has  come.  Depositions  made  in  Natal 
in  proceedings  instituted  in  that  Colony, 
which  are  the  basis  of  a  criminal  charge  there 
against  a  person  who  has  come  to  Victoria* 
may  be  received  in  evidence  before  a  ma^- 
strate  on  proceedings  under  the  Fugit*^ 
Offenders  Act  1881  to  have  that  person  sent 
back  to  Natal,  there  to  be  tried  on  that  charge. 
Decision  of  Supreme  Court  {In  re  McKdvey, 
(1906)  V.L.R...304  ;  27  A.L.T.,  198).  affirmed. 
McKelvey  v.  Mectgher         -  -        265 

GOODS,  SALE  OF— Equitable  plea— Contract 
induced  by  concealment  »f  material  ftiets— 
Fraud.]— 5c«  Contract.  W,  Scott,  Fell  A  Co, 
Ltd,  v.  Lloyd 572 

^'GOVERNMENT," MEANING  OF— Tenureofofliee 
—Wrongful  dismissal— Police  Aet  1863  (Qd.), 
(27  Vict.  No.  11),  see.  6.]— 5ee  Police  Oftickb. 
Byder  v.  Foley 422 

GUARANTEE,  CONTINUING  —  Default  of  prin- 
cipal debtor  to  pay  portion  of  debt  on  demand 
— Liability  of  surety— Interest-Statute  of 
Limitations — Notice  to  surety.] — See  Princi- 
pal AND  Surety.  Commercial  Bank  of  Aus- 
tralia Ltd,  V.  Colonial  Finance  Investinent  ds 
Guarantee  Corpoi'ation  Ltd,    ...      57 
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HABEAS  CORPUS— Jorlsdletion  of  High  Court.] 
— See  Immigrant,  Pbohibitbd.  Attorney - 
GtnertU  for  the  Commonwealth  v.  Ah  Sheung 
949 

HIRDIG  AGREEIENT— Acceleration  uf  rent  un 
brearli — LiqaldAted  damagisti  or  peimlty.] — 
See  Company.  Lamfton  Store  Service  Co.  Ltd. 
r.  Bw^U  WUkins  <lr  Sons  Lid.  -    672 

HOLDING  OUT— ETidencc]— 5€(!  Principal  and 
Agsnt.  InU^rnational  Paper  Co.-  v.  Spicer 
739 

HOURS  DURING  WHICH  SALE  OF  UQUOR  TO 
PUBLIC  IS  PROHIBITED— PerHoii  found  on 
lleeastHi   prciiiiscK — Special    leave  to  appeal 

refaaied.]— 5ee  Sunday.     McQee  v.  Wolfendeix 
946 

HUSBAND   AND   WIFE  —  Dlvorre  —  Cnslody  of 
ehlld    of    inarrlafpe— Discretion    of   Judge — 
Hatrinonial  Cftnses  Aft  (N.S.W.),  (No.  14   of 
1890),  Hcc.  4.    Appeal  to  Hlgrh  C<>nrt— Quest  ion 
of  Mains   under  laws  relating  to  divorce — 
Jndlelary  A-l  11103  (No.  6  of  1903),  si'C.  85, 
sab-ser.   (a)   (3) — Special   leavt* — Practice.] — 
An  order  of  the  Judge  in  Divorce  under  sec.  4 
of  the  diatrimonial  Catme^tAct  1899,  awarding 
tJhe  husband,  the  successful   petitioner  in  a 
suit  for  disisolution  of  marriage,  the  custody 
of  a  chiM  of  the  marriage  is  not  a  jmigmeat 
which    "affects    the    status   of    any  person 
.     .     .     under  the  laws  relating  to  divorce  " 
within  the  meaning  of  sec.  3d,  sub-sec.  (a)  (3), 
of  the  Judiciary  Act  1903.     In  the  exercise  of 
the  powers  conferred  upon  the  Divorce  Court 
by   the    Matrimonial  Cattnes  Ad  1899,  with 
regard  to  the  custody  of  children,  the  Court 
haa  a  wide  discretion,  which  will  not  be  re- 
riewed  by  a  Court  of  Appeal  unless  it  is 
exercised  capriciously  or  upon  a  wrong  prin- 
ciple*    Principles  to  be  observed  by  the  Court 
in  the  exercise  of  its  discretion,  considered. 
On  the  hearing  of  an  appeal  from  a  judgment 
of  the  Supreme  Court,  which  bad   been  set 
down  to  be  heard  without  special  leave,  the 
High  Court  held  that  the  judgm^-nt  appealed 
from  was  not  one  from  which  an  appeal  lay  as 
of  right  under  sec.  39  of  the  Judiciary  Act 
1903,  but  allowed  the  appellant  to  move  forth- 
with for  special  leave  to  appeal,  and  proceed 
at  once.     Special   leave  to  appeal  from   the 
decision  of  Simpwn  J.,  6tb  March  1906,  re- 
fused.    Daniel  v.  Daniel  •    563 

-Juillcla]    Separation  —  Custody    and 


Malaienan*-rt  of  ehlld  not  provided  for  In 
decrre — Undertaking  hy  wife  not  to  apply 
for  naint^^nance  —  Natrlmonlal  Cauxes  Act 
(N.S.W.).  (No.  14  of  1899),  tcc.  60— Appeal  In 
fonaa  paui»rrN — Costs.]  —The  decree  in  a  suit 
for  judicial  separation  gave  the  husband  cus- 
tody of  the  children  of  the  marriage,  naming 
them,  and  contained  an  undertaking  by  the 
wife  not  to  claim  at  any  time  maintenance  for 


HUSBAND  AND  VflFE—continued. 

herself  so  long  as  the  parties  remained  judici- 
ally separated.  Jleld,  that,  under  the  decision 
in  Broxon  v.  Brown,  3  C.L.K.,  373,  the  Divorce 
Court  had  jurisdiction  to  entertain,  and  the 
wife  was  not  precluded  by  the  decree  from 
making  a  subsequent  application  to  the  Court 
under  sec.  60  of  the  Matrimouial  Cannea  Act 
1899  for  an  order  against  the  husband  for  the 
custody  and  maintenance  of  a  child  of  the 
marriage  born  after  the  decree,  for  which  no 

'  provision  had  l>een  asked  for  in  the  suit  or 
made  in  the  decree  QucBre,  whether  an 
express  undertaking  b}*  the  wife  not  to  make 
application  for  maintenance  of  the  child 
would  have  been  binding.  The  High  Court 
will  not  as  a  rule  order  an  unsuccessful  appel- 
lant in  fonnd  pauperis  to  pay  costs  of  the 
appeal  beyond  the  amount  paid  into  Court  as 
security.  Decision  of  Simpnon  J.,  8th  May 
1906,  affirmed.     Brown  v.  Brown  •        -    595 


-Leaving  without  means  of  support — 


Child  taken  by  wife  from  custody  of  husband 
against  his  will — Refusal  by  Supreme  Court 
to  enforce  father's  right  to  custody — Infants' 
Custody  and  Settlements  Act  (N.S.W.)  (No.  89 
of  1899),  sees.  5,  € — Deserted  Wives  and 
Children's  Act  (N.S.W.)  (Nu.  17  of  1901),  sees. 
4,  7.]— Under  sees.  4  and  7  of  the  Deserted 
Wiven  and  Children'' a  Ad  1901  any  justice 
may,  in  a  proper  proceeding  for  that  purpose, 
if  satisfied  that  a  wife  or  child  is  in  fact  left 
without  means  of  support  by  a  husband,  and 
that  the  husband  is  able  to  contribute  to  their 
support,  make  an  order  against  the  husband 
for  the  payment  of  a  certain  sum  periodically 
towards  the  support  of  the  wife  or  child. 
Sec.  6  of  the  Infanta'  Cuaiody  and  Settlementa 
Ad  pi:x>vide8  that  where  any  parent  of  a  child 
applies  to  the  Supreme  Court  for  a  writ  or 
order  for  the  production  of  the  child,  the 
Court  may  decline  to  make  the  order  if  it  is  of 
opinion  that  the  parent  has  disentitled  him- 
self to  have  the  custody,  or  that  the  child  is  of 
such  an  age  or  in  such  a  state  of  health  as  to 
render  any  change  in  its  custody  inexpedient. 
A  wife,  who  had  deserted  her  husband,  took  and 
kept  away  from  his  custody  and  against  his 
will  a  child  of  the  marriage,  and  the  Supreme 
Court,  without  giving  reasons,  refused  an 
application  by  the  husband  for  an  order 
directing  the  wife  to  deliver  the  child  to  his 
custody.  The  wife  and  child  had  no  means  of 
support,  and  the  husband,  though  willing  and 
ablo  to  support  the  child  if  returned  to  his 
custody,  refused  to  contribute  to  its  support 
while  it  remained  away  from  him  in  the  cus- 
tody of  his  wife.  Heidi  that  the  husband 
was  not  guilty  of  leaving  the  child  without 
means  of  support  within  the  meaning  of  sees. 
4  and  7  of  the  Deserted  Wivea  and  Children* a 
Ad  1901.  The  effect  of  the  refusal  by  the 
Supreme  Court  to  grant  the  application  of  the 
husband  was  not  to  give  the  wife  the  legal 
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HUSBAND  AND  WlFE-^oiUimied. 
custody  of  the  child,  but  merely  to  relegate 
the  parties  to  their  legal  rights  apart  from  the 
Infanta'  CiiBtody  and  StitU.mentB  Act,  l>eci8ioa 
of  the  Supreme  Court,  (1906)  «  8.R.  (N.S.VV.), 
412,  reversed.     ChaiUler  y,  Cfianller      -     585 


Marriage — Prohibited  degr^s — NolHty 

— Laws  of  England  Introduced  Into  Colony  on 
settlemeiit — 28   Henry   Till.  c.  7,  sec.    11 — 
Practice— Appeals    fkxini    Supreme    Courts — 
Time  for  lodging  security — Extension — Lapsed 
appeal — Special  ifare— Appeal  Rules,  sec.  IV., 
r.  10.] — The  marriage  laws  of  England  were 
part  of  the  body  of  Knglish  law  introduced 
into  the  Colony  of  New  South   Wales  on  its 
first  ftebtlement.     Marriages  within  the  pro- 
hibited degrees  prescribed  in  28  Henry  VI 11. 
c.  7  are  therefore  voidable  during  the  lifetime 
of  the  parties  by   the  Supreme  Court  of  that 
State  in  its  Matrimonial  Causes  Jurisdiction. 
An  appellant  omitted  to  lodge  security  within 
the  time  prescribed  by  the  rules,  and,  after 
the  time  had   expired,  applied  to  the  High 
Court  for  extension  of  time  and  reduction  of 
the  security.     The  Court  expressed  a   doubt 
whether  they  had  power  to  extend  the  time 
owing  to  the  appeal  having  lapsed,  but,  having 
regard   to   the   special   circumstances   of   the 
ca:ie,  granted  special  leave  to  appeal  and  re-  ] 
duced   the   security    conditionally    upon   the  , 
appellant  setting   down   the   appeal   for   the  < 
current  sittings.      Decision   of   the   Supreme  ' 
Court,   Major  [i.e.  AlUler)  v.   Miller,  (1906)  6  • 
S.R.    (N.S.W.),    24,     aflirmed.       Milltr    v.  ' 
Major 219  ' 

Marriage  Act  1890  (Vict.)  (No.   1166),  ' 

set*.  74 — Divorce — Desertion.] — Appeal  from  . 
decision  of  Supreme  Court  {Hodges  J.),  dis-  , 
missed.     Stewart  v.  Stewart   .         -         •     9-0  i 


IMMIGRANT,  PROHIBITED  — Imnilicrat ion  Re- 
Btrlctliiii  Act  1»01  (No.  17  of  1901)— Applica- 
tion of  Act  to  Australian  citizen — The  Cunsti- 
tuiiou  (68  &  64  Vict.  c.  12),  see.  51— Hah<-as 
corpus  —  Jurisdiction  of  High  Court.]  —  The 
High  Court  has  jurisdiction  to  entertain  an  j 
appeal  from  the  Supreme  Court  of  a  State  in 
a  case  of  hahean  corpus.  Seynble,  there  is  no 
Australian  nationality  as  distinguished  from 
British  nationality,  so  as  to  limit  the  power 
of  the  Commonwealth  under  sec.  51  of  the 
Constitution  to  exclude  persons  from  Aus- 
tralia. Qnoere,  whether  the  power  of  the 
Parliament  under  sec.  51  of  the  Constitution 
to  deal  with  **  immigration  "  extends  to  the 
case  of  Australians  absent  from  Australia  on 
a  visit  animo  revtrtendi.  Attorney -General 
for  the  Gommojiwealth  v.  Ah  Sheung       -     949 

-Immigration  Restriction  Act  1001  (No. 


17  of  1001),  sec.  0 — Immigration  Restriction 
Amendment  Act  1905  (No.  17  of  1905),  sec.  12 
— Muster  of  vessel    from    which    prohibited 


IMMIGRANT,  PROHIBITED-coiittniced. 
Immigrant  enters  Common wralih  —  Formal 
defect  in  eonTletloa^Fliie  Imposed  wiUmat 
alteniative  of  Imprisoameat — Appeal — Stata- 
tory  prohibition— Ameodmeat — Jndlclarj  Act 
1903  (No.  6  of  190S),  sec  S7.]— The  maater  of 
I      a  ship  from  which  a  prohibited  immigrant  had 
entered  the  Commonwealth  was  convicted  in 
'      a  Police  Court,  by   a  magistrate  exercising 
I      federal  jurisdiction,  of  an  offence  under  sec  9 
I      of  the  Immigration  Restriction  Act  1901,  and 
ordered  to  pay  a  fine  of  £100  and  costs.     On 
an  application  to  the  High  Court  for  a  prohi- 
bition :     Heldy  that  the  magistrate  had  the 
same  power  as  regards  costs  as  if  he  had  been 
exercising  his  ordinary  jurisdiction,  and  that, 
even  if  the  conviction  was  defective  in  that  it 
did  not  impose  a  term  of  imprisonment  in 
default  of  payment  of  the  fine,  the  High  Court 
had  po>%er  under  ses.  37  of  the  Judiciary  Ad 
to  amend  it  by  adding  the  alternative.      The 
grounds  of  the  proliibition  being  statntory, 
the  High  Court  dealt  with  it  as  an  appeal, 
and  made  an  order  dismissing  the  appeal  with 
costs.     Alexander  v.  Donohot        -         -     781 

INCOME  TAX— Salary  of  Commonwealth  officer.] 

— See  Lecmslativk  Powers.     Webb  v.  Outtrim 
356 

INDEMNITY  BT  BENEFICURIES-AdDUnlstra- 
tloii  bond — Sureties — Concealment  from  Coort 
—Public  policy — Solicitor  and  rlleal — Conll* 
dentiai  relation — Benefit  ronferri*d  by  client 
on  solicitor — Duty  of  soiiclMir — Independent 
advice  —  Administration  and  Probate  Act 
1890  (Ylct.)  (No.  1060),  sees.  1(^17.]— ^ee  Pro- 
bate.    Bayue  v.  Blake     -        -         -         -      1 

INDEMNITY  TO  COMPANY— Decree  for  rectifica- 
tion of  share  register — Interpretation — inten- 
tioM  of  parties  and  Court  when  makings  decree 
— Principal  and  surety — Sutt  by  ctimpany  to  en- 
force lien — Counterclaim — C«»«t.».] — Set  Com- 
pany. Mc  LaugMin  v.  Daily  Telegraph  News- 
paper Co.  Ltd. 548 

INFRINGEMENT— Validity  of  patent— Combina- 
tion— Prior  publication.]— ^>e  Patent.  Pea- 
cock V.  D.  M.  Osboi-ne  cfc  Co,  -         -    9*.il 

INJUNCTION    AND   DECLARATION,   CLAIM   OF 

— Period  of  limitation  —  Dfmurrer  —  Local 
Authorities  Act  (Qd.),  (1902.  No.  19),  sees.  191, 
192,  209,  210,  261,  265.  371.]  -  ^e<;  Action, 
NoTiCB  OF.  Brisbane  City  Council  v.  Attor- 
ney-Crtneral  of  Queensland      -         -         -     241 

INQUIRY  UNDER  CRIMES  ACT  (N.S.W.),  (NO.  40 
OF  1900),  SEC.  475— Atiempi   to  pnicure.]— 

See  Criminal  Law.     White  v.  7'Ae  A^'ti^    152 

INSECTICIDE— Customs  Tariff  1902  (No.  14  of 
1902),  Schedule,  item  104— Paper  coaled  iviih 
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ESSECnCIDE—carUinued. 

eiwitrais  —  Clnssifleatiun  —  Constrnetioii  — 
CmaHoma  Aet  IHOI  (No.  6  of  1901),  seo.  1S8.]~ 
^v  item  104,  nnrler  the  heatlins  *'  Drugs  and 
Chemicals,"  in  Division  IX.  of  the  Schedule 
to  the  CttsUnm  Tariff  19  r2,  «*  insecticides  "  are 
declared  to  be  free  of  daty.  Htld,  that  the 
word  "  insecticide,"  construed  in  the  light  of 
the  context,  includes  an  article  used  solely  for 
the  destruction  of  insects,  consisting  of  paper 
coated  with  chemicals  destructive  to  insect 
life,  the  paper  being  merely  a  vehicle  for  the 
chemical  ingredients.  In  the  tariff,  words 
should,  in  the  absence  of  evidence  that  they 
have  acquired  a  special  commercial  meaning, 
be  construed  in  their  ordinary  popular  sense, 
anless  the  context  otherwise  requires.  Sec. 
138  of  the  Customs  Art  1001  does  not  apply 
where  the  goods,  though  capable  of  bemg 
classed  under  two  headings,  are  included  in 
one,  and  consequently  exJluded  from  another 
by  the  words  '*not  elsewhere  included." 
MarkeUy.  Lockyer,  {\90o)  5  S.R.  (N.S.W.), 
704,  approved.     Markdi  v.  Wollaston    -     141 

iSSTRUMENTALITT,  INTERFERENCE  WITH 

STATE.]— ^ee  State  Inhtrumbntality,  In- 
TBBFBRBHCK  WFTH.  FtdercUeti  AmoUgamated 
GcvemmerU  Bailway  dfc,  Aaiociation  v.  Neto 
South  Wales  Railway  Traffic  timplayds  Asso- 
ckUicn 488 


nSUBANCE— Life  Assoraiioe—Warraiity  not  to 
die  by  own  hand,  sane  or  Innane — Giream- 
staatlal  evideBce—lotive,  i^Yidence  of,  when 
•dmlisible  —  New  trial  —  lisdlrectlim.]  —  In 
considering  the  conduct  of  a  man,  regard  must 
be  had  to  the  ordinary  course  of  human 
affairs ;  and  when  the  question  for  considera* 
UoD  is  whether  an  extraordinary  and  a  wicked 
act  is  intentional  or  not,  it  is  of  importance 
to  consider  whether  the  person  in  question,  in 
the  drcnrostances  in  which  he  was  placed,  had 
any  inducement  to  form  such  an  mtention. 
In  an  action  upon  a  policy  of  life  assurance  in 
whi(^  the  question  was  whether  the  assured 
died  by  his  own  hand  or  by  accident,  the 
facta  being  otherwise  consistent  with  either 
view,  evidence  was  given  to  show  that  he  had 
a  strong  motive  to  commit  suicide.  Held,  that 
the  jury  had  been  properly  directed  to  regard 
such  evidence.  In  such  a  case  the  function  of 
evidence  of  motive  is  twofold  ;  first,  to  rebut 
the  presumption  that  a  man  in  a  sane  state  of 
mind  will  not  commit  suicide ;  and  secondly, 
there  bein|r  evidence  from  which  the  jury 
might  legitimately  find  either  that  the  death 
occurred  aocideu tally  or  by  design,  to  assist 
them  in  arriving  at  a  conclusion  as  to  whether 
it  was  accidental  or  self-inflicted.  A  new 
trial  will  not  be  granted  on  the  ground  of 
misdirection  because  the  Judge  has  laid  stress 
on  one  point  more  than  on  another  ;  nor  unless 
the  attention  of  the  Judge  has  been  called  at 
the   trial    to    the  alleged  misdirection,  and 


INSURANCE— con^tnued. 
opportunity   has  been  given    to    correct  it. 
MutwU  Lift  Insurance  Co,  of  New  York  v. 
Mosi 311 

INTEREST— Continaiog  guarantee— Default  of 
prini!ipal  debtor  to  pay  p<»rtioit  of  debt  on 
demanit — Liability  of  surety — Statute  of  Lim- 
itations— Notice  to  surety.]— i9ee  Pringifal. 
AND  SuRBTY.  Commercial  Bank  of  Australia, 
Ltd.  V.  Jolonial  Finance,  Investment  and  Ouar" 
aniee  Corporation  Ltd.    -        -        -        -      67 

INTERFERENCE  WITH  LEGISLATIVE  OR  EX- 
ECUriVE  POWER  OF  COMMONWEALTH— Im- 
pll«^  pnthlbiiiou.]— ^eeLsoiSLATiyie  Powers. 
Webb  V.  Outtrim 356 

INVITATION  TO  CUSTOIERS  TO  USE  STAIR- 
CAnE  —  Dangerous  condition  of  staircase — 
Liability  of  lessee  —  Effect  of  covenant  by 
icMSor  to  keep  In  repair — Insufllelent  lighting 
—  Evidence  —  Admissibility.]  —  See  Nboli- 
QENCB.     Uorman  v.  Wilie      -        -        -    764 

JDDGHENT,  amendment  of.]  —  See  Master 
AND  Servant.  Ivanhoe  Gold  Corporation 
Ltd.  V.  Symonds 642 

JUDICIAL  SEPARATION— Castody  and  main- 
tenance of  child  not  provided  for  In  decree — 
Undertaking  by  wife  not  to  apply  for  main* 
tenauce  —  Matrimonial  Causes  Aet  (N.S.W.), 
(No.  14  of  1899),  see.  60.]— 5ee  Husband  and 
Wife.     Brown  v.  Broxon        -        -        -    695 

JURY,  TRIAL  WITH— Cause  «<  heretoft^re  within 
the  cofTiiizance  of  the  Court  in  its  Equitable 
Jurisdiction — Aetlon  for  damage  fur  breach  of 
covenant — Mortgagor  and  mortgagee  —  Pro- 
lungeil  examination  of  doeumenis  or  accounts 
-Rules  of  Supreme  Court  (Vict.)  1884,  Order 
XXXVI.,  rr.  8, 4, 6,  6,  7.]— ^ee  Praotiob.  Hay 
V.  Dalyeiy  Jk  Co.  Ltd.    ....     913 

JUSTICE,  ATTEMPT  TO  PERVERT  COURSE  OF.] 

—See  Criminal  Law.      White  v.  The  King 
162 

LAND  RESUMPTION— Lands  for  Public  Purposes 
Acquisition  Act  1880  (N.S.W.),  (44  Vict.  No. 
16),  sees.  12,  IS  (consolidated  In  Public  Works 
Act  1900,  sees.  95, 96) — Com pensatiun— Person 
In  exi'lusivc  possession — Rightful  owner  un- 
known.]— Where  land  in  the  exclusive  posses- 
sion of  a  person  under  a  holding  title  is 
resumed  by  the  Crown  under  the  Lands 
for  Public  Purposes  Acquisition  Act  1880 
(N.S.  W.),  a  primd/acie  case  for  compensation 
under  the  Act  is  disclosed.  A  case  for  com- 
pensation 18  not  necessarily  excluded  by  the 
circumstance  that  under  the  Act  the  Minister 
aoqu  reel  not  merely  the  title  of  the  person  in 
possessiim  as  owner,  but  also  the  title,  what- 
ever it  might  be,  of  the  unknown  rightful 
owner  out  of  possession  who  never  came  for- 
ward to  claim  the  land  or  the  compensation 
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LAND  KRSVmPTiOlS— continued. 

payable  in  respect  of  it.  Doe  ▼.  Barnard,  13 
Q.6.,  945,  disapproved.  Decision  of  High 
Court  {ClisHold  v.  Perry,  1  C.L.R.,  363), 
affirmed.     Perry  v.  Clis9old  •  -     374 

LARCENY  —  Goods    the    property    of    person 

unknown  —  Evldenee — Beeent   posMSslmi — 

'  lUse  statement  by  person  in  possession.]— 

>    £f«e  Criminal  Law.  Trainer  y.  The  King    126 

LEASE— AGREEMENT    FOB— Illegality—Inten- 
tion of  parties —Speeiflc  perfomianee.]— £^ee 

Contract.     Langley  v.  FoaUr     -  167 


Agrreenent  by  tenant  to  surrender  lease- 
hold—Executed agreement — Surrender  by 
operation  of  law— Statute  of  Frauds— Admis- 
sibility of  iNurol  evldenee.]— i9ee  Praoticb. 
BagnaUv.  WhiU 89 

LEAVE  AND  LICENCE— Passengrer  prevented 
from  leaving  ferry  company's  wharf  without 
payment  —  Notk*e  of  conditions  of  oontmet  of 
carriage  —  Pleading  —  Amendment.]  —  See 
Assault  and  Falsb  Imprisonment.  Balmain 
New  Ferry  Co,  Ltd,  v.  Robertwn  -        -    379 

LEGISLATIVE  POWERS— Interference  withlegr- 
ifllatlve  or  executive  power  of  Commonwealth 
—Implied  prohibition — InfH>me  tax — Salary  of 
Cortimon wealth  officer — The  Constitution  (68 
&  64  Vict.  c.  12),  s«*C8. 62  (li.),  73,74, 77, 106-109 
—  Income  Ttox  Act  1896  (Vict.)  (No.  1S74),  sees. 
2,  7,  9,  14  ;  Income  Tax  Act  1901  (Vict.)  (No. 
1758)— Appeal  from  Supreme  Court  to  Privy 
Council— Power  of  Communwealth  Parliament 
to  lake  away  right  of  appeal — Judiciary  Act 
1908,  sccM.  80,  88,  89.]— An  interference  by 
the  legislature  of  a  State  with  the  free  exer- 
cise of  the  legislative  or  executive  power  of 
the  (Jommonwealth  is  not  impliedly  forbidden 
by  the  Constitution.  Held,  therefore,  re  vers* 
ing  the  decision  of  the  Supreme  Court  of  Vio> 
toria,  that  an  officer  of  the  Commonwealth 
resident  in  Victoria,  where  he  earns  and 
receives  his  salary  as  such  officer,  is  liable  to 
assestiment  under  the  Income  Tax  Acts  of 
Victoria.  D'Emden  v.  Ptdder,  1  C.L.R.,  91  ; 
and  Deakin  v.  M'ebb,  1  C.  L.R.,  685,  disap- 
proved. The  Commonwealth  Parliament  has 
no  power  to  take  away,  either  by  express 
enactment  or  by  implication,  the  right  of 
appeal  to  the  Privy  Council  given  by  the  Order 
in  Council  of  9th  June  1860.  Held,  therefore, 
that  the  Supreme  Court  of  Victoria  had 
power  under  that  Order  in  Council  to  grant 
leave  to  appeal  to  the  Privy  Council  from  a 
decision  of  the  Full  Court  that  the  salary  of 
an  officer  of  the  Commonwealth,  earned  and 
received  in  Victoria,  where  he  was  resident, 
was  liable  to  assessment  under  the  Income 
Tax  Acts  of  Victoria,  notwithstanding  the 
provisions  of  sees.  30,  38  and  39  of  the 
Jwliciary  Act  1903.      Wthh  v.  Outlrim  -    356 


LICENSED  PREMISES,  PERSOM  FOUHD  09- 
Honrs  dnring  which  sale  of  iiqaor  to  public  Is 
prohibited -Special  leaye  to  appeal  renued.] 
SeeSuKDAY.     McGeev.   Wolfenden        -    946 

LICENSING  COURT— Appeal  to  Qaartcr  Sessleas 
from  an  order  of— Re-hearing.]- iSee  Club. 
Sweeney  v.  FUthardinge  .        -    716 

LIFE  ASSURANCE— Warranty  not  to  die  by  his 
own  hand,  sane  or  incane — Clremmstantlal 
evidence— Suicide— lotlre,  evidence  of,  when 
admissible.]— STee  iNsaRANCB.  Mutual  Life 
Intiurance  Co,  of  New  York  v.  Moss       -    311 

LIGHTER,  ALLOWING  RUBBISH  TO  FALL 
FROM— leaning  of  ''allowini?^— Absence  of 
reasonable  care  to  prevent — Liability  of  owner 
when  lighter  not  in  his  eoatrol.]- ^ee  Regu- 
lation.    Ferrier  v.  Wilson     -  -    785 

LIGHTING,  INSUFFICIENT— DanseroBS  condi- 
tion of  staircase  on  business  premises — Lia- 
bility of  lessee— Effect  of  coTenaBt  by  lessor 
to  keep  in  repair— Invitation  to  eustomers  U 
use  staircase— Evidence — Adml88iblIlty.}-^<« 
Neguoence.    Oorman  v.  Wills  -    764 

LIMITATION,  PERIOD  OF— Claim  of  deelaratlon 
and  iiOnnction— Local  Authorities  Act  (^d.) 
(1902,  No.  19),  sees.  191,  192,  209,  219,  291, 
265,  zn.y-See  AcrrioN,  Notice  of.  Bruha»» 
City  Council  v.  Aitomey-Qmefal  of  Queens- 
latid •         -    *^^ 

LIMITATIONS,  STATUTE  OF  -Continuing  guar- 
antee— Delhult  of  principal  debtor  to  psj 
portion  of  debt  on  demand — Liability  of  surety 
—Interest— Notice  to  snrety.]—iS«e  E^RlNCIPiX 
AND  Surety.  Commercial  Bank  of  Auslral- 
asia  Ltd,  v.  Colonial  Finance,  Investment  and 
Ouarantee  Corporation  Ltd,    .        .         -      Sij 

LIQUIDATED  DAMAGES  OR  PENALTT— Hiring 
agreement — Acceleration  of  rent  on  breach.] 

—  See  Company.      Ijamson  Store  Service  Co, 
Ltd,  V.  BusaeU  WUkins  A  Sons  Ltd,        -    672 

LIQUIDATION,  VOLUNTARY  —  Extraordlaaiy 
resolution — PrcHCiirc  of  quorum  at  meeting — 
Evidence— Presumptive  evidence — Agreement 
to  release  liability  in  respect  of  shares.] — ^ 
CoMPAMY.  McLean  Bros,  ds  Bigg  Ltd,  ▼• 
Orice 835 

LIQUOR,  HOURS  DURING  WHICH  SALE  OF,  TO 
PUBUC  IS  PROHIBITED— Person  found  on 
licensed  premises — SiiccIhI  leave  to  appeal 
reftised.l— iSee  Sunday.  McQee  v.  Wolfewdxn. 
946 

MAINTENANCE  OF  CHILD— Judicial  separation 
— Custody  and  uiainteiiHiicc  of  child  not  pro- 
vided for  in  decree— Uniicrtaklug^  by  wife 
not  to  apply  for  uialntonance— Matrimonial 
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JUIXTBIIAIICE  OF  CHILD— cofUinueei. 

Gaum  Aet  (ir.S.W.),  (No.  14  of  1899),  see.  90.] 
— See  Husband  and  Wife.  Brown  v.  Brown 
595 

■ALADMDVISTRATION— Ne^leet  of  duty.]— ^e« 
Public  Sbbvant.     Stockwtll  v.  Ryder  -    469 

MAHDAMUS,  ACTION  FOR.]— See  Mining  Aoci- 
DBXT.    Smith  V.  Wai90ti  -    802 

MAXDAKUS — ConrlnglTe  jarisdietion— Coanael 
or  Bolldtor — ^Right  ofappeftnuiee  and  audience 
— laJastrtal  Coaelllatlon  aad  Arbitratloa  Act 
(W.A.).  (No.  tl  of  1992),  sees.  51, 71,  73,  87.]~ 
See  Abbitbation.  Arbkration  Court  (W.4^) 
T.  NiehoUon  -        -        -        .        -        •    362 

BARkktm — City  of  lelboarne—Tnuisfer  of  fune- 
Uaas,  powers,  &i*.,  of  Commlasiunera  to  Cooneil 
— Peaaltj  for  selllafl^  markrtable  commudiUes 
else  where  than  la  markets — S  Tlet,  No.  19 
(N.8.W.),   see.  S9— Markets  Act   1890  (Vict.) 
(Now  1115),  nee.  25—9  Vict.  No.  7  (N.S.W.),  sees. 
71,  72.]— 3  Vict.   No.    19  (snlMitaotially  re- 
enacted  by  the  Markets  Act  1890)  after  pro- 
viding for  the  appointment  of  Gommiasioners 
of  markets,  by  sec.  23  (sec.  25  of  the  Markets 
Ad    1890)  anthorized  the  Commissioners  to 
establish    in  certain   towns  markets,   which 
shonid  be  the  only  places  in  those  towns  where 
certain  goods  should  be  sold,  and  enacted  that 
any  person  who  should  sell  any  of  those  goods 
elsewhere  than  in  the  market  places  so  estab- 
lished (except  in  his  dwelling-house  or  shop), 
should  on  conviction  before  a  justice  be  liable 
to  a  penalty.     6  Vict.  No.  7,  which  established 
the  corporation  of  the  Town  of  Melbourne  and 
the  Council  thereof,  by  sec.  71  conferred  on 
the  Council   *'  the  same   powers  authorities 
duties  and  immunities  in  respect  of  markets  " 
as  by  3  Vict.  No.  19  were  given  to  the  Com- 
miastoners,  and  by  sec.  72  transferred  to  the 
Council,  from  and  after  the  election  of  the 
first  mayor,   "all  the  functions  duties  and 
responsibilities  '*  at  that  time  performed  by  or 
belonging  to  the  Commissioners  under  3  Vict. 
No.  Iw,  and  provided  that  all  the  functions  of 
the  Commissioners   should    thereupon  cease 
aad  determine.     The  Council  having  estab- 
lished   markets  in  the  (Mty  of   Melbourne, 
Heidt  that  a  person  who  sold  marketable  goods 
elsewhere  in  the  City  than  in  those  markets 
was  liable  to  a  penalty  under  sec.  25  of  the 
Mofkets  Act  ISflO.     Decision  of  the  Supieme 
Court  ( Hodges  J. )  (  Weedon  v.  Davidson,  [  1 906] 
V.L.R.,    672;     28    A.L.T.,    60),    reversed. 
Weedon  v,  Davidson        ....    895 

BARRIAGE  —  Prohibited  degrrees  —  Nullity  — 
Laws  of  England  introduced  into  Colony  on 
Settlrnent— 28  Henry  Vlll.,  c.  7,  sec.  11.]— 
See  Husband  and  Wifb.  Mtller  v.  Major 
219 


MASTER  AND  SERVANT— Action  against  Com- 
monwealth —  Liability  for  tortious  acts  of 
offleials  of  British  New  Guinea  — Territory 
placed  under  administrative  control  of  Gov- 
ernor-General — Crown  Colouy — Acceptance  of 
territory  by  Commonwealth — ^The  Constitution 
(63  &  64  Vict.  c.  12),  sec.  122- Onler  in 
Council  of  March  1902.]-'Prior  to  6th  March 
1902,  British  New  Guinea  was  a  Crown  Colony 
under  an  administrator,  who  was  subject  to 
the  control  of  the  Governor  of  Queensland, 
acting  with  the  advice  of  his  ministers,  in  the 
same  way  as  ordinary  Oown  Colonies  are  to 
that  of  the  Secretary  of  State.  By  Order  in 
Council  of  6th  March  1902  and  Utters  Patent 
of  the  18th  of  the  same  month,  the  Possession 
was  placed  under  the  authority  of  the  Com- 
monwealth, and  the  Governor-General  was 
authorized,  as  soon  as  the  Parliament  should 
make  laws  for  the  government  of  the  Posses- 
sion, to  issue  a  proclamation  declaring  that 
that  had  been  done,  and  from  that  date  the 
Letters  Patent  dealing  with  the  administra* 
tion  of  the  Possession  and  the  instructions 
issued  thereunder  should  be  revoked,  and  until 
the  appointed  day  the  Governor-General  was 
invested  with  the  powers  and  duties  formerly 
entrusted  to  the  Governor  of  Queensland. 
The  plaintiff  brought  an  action  in  the  High 
Court  against  the  Commonwealth  to  recover 
damages  in  respect  of  alleged  wrongful  acts 
of  officers  of  the  Possession,  committed  at  a 
date  prior  to  any  legislation  by  the  Common- 
wealth on  the  subject  of  New  Guinea.  Held, 
that  until  such  legislation  took  place,  and  the 
proclamation  consequent  thereon  was  made, 
no  such  relationship  of  master  and  servant 
existed  between  the  Commonwealth  Govern- 
ment and  the  officials  of  the  Possession  as 
would  render  the  Commonwealth  liable  in  an 
action  of  tort  for  wrongful  acts  of  such  officers. 
7'o&m  v.  The  Queen,  16  C.B.N.S.,  310,  applied. 
Strachan  v.  The  Commonweallh  -    455 


-Mine  —  Owner  —  Negligcnee  —  Fellow* 


servant — Common  employment — Mines  Rfgn* 
lation  Act  1895  (W.A.)  (59  Vict.  No.  37),  see. 
23  (8).]— By  seis.  23  of  the  Mines  Begulation 
Act  (W.A.)  (59  Vict.  No.  37),  rules  are  pre- 
scribed for  the  safety  of  workmen,  to  be 
observed  wherever  reasonably  practicable  in 
every  mine ;  any  person  contravening  or  not 
complying  with  the  rules  is  made  guilty  of  an 
offence  against  the  Act,  and  so  also  is  the 
manager  of  the  mine  if  the  rules  are  broken 
by  any  person  whomsoever,  unless  he  shows 
that  he  has  tHken  all  reasonable  means  to 
prevent  such  breach  to  the  best  of  his  power. 
By  sec.  20  of  that  Act  the  occurrence  of  an 
accident  in  a  mine  was  declared  to  be  prinid 
facie  evidence  of  negligence  on  the  part  of  the 
owner  and  manager  ;  and  by  sec.  27  a  right  of 
action  against  the  owner  for  damages  was 
given  to  any  person  injured  "  through  .  .  . 
the  non-observance  of  the  provisions  of  the 
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LAND  RESUMPTION— couttnu«(/. 

payable  in  respect  of  it.  Doe  ▼.  Barwirdj  13 
Q.B.,  945,  disapproved.  Decision  of  High 
Court  {ClisHold  v.  Perry,  I  C.L.R.,  363), 
affirmed.     Ferry  v.  CliMold  -  -    374 

LARCENY  —  Goods  the  property  of  person 
unknawn  —  EvideBoe  —  Reeeiit  posaeosioa  — 
VUse  statement  by  person  in  possession.]— 

I    See  Criminal  Law.  Trainer  v.  The  King    126 

LEASE-AGREEMENT  FOR— Illegality— Inten. 
tion  of  parties —Specific  performance.]— ^ee 
Contract.     Langley  v.  Faster     -         -    167 


-Agreement  by  tenant  to  surrender  leas^ 


hold — Executed  agreement — Surrender  by 
operation  of  law— Statute  of  Frauds — Admis- 
sibility of  parol  eTldenee.]— i9ee  Praoticb. 
BagnaUv.  WhiU 89 

LEAVE  AND  LICENCE— Passenger  preTcnted 
f^om  leaving  ferry  company's  wharf  without 
payment  —  Notice  of  conditions  of  contract  of 
carriage  —  Pleading  —  Amendment.]  —  See 
Assault  and  False  Imfrisonment.  Balmain 
New  Ferry  Co.  Ltd,  v.  Bobertwn  -        -    379 

LEGISLATIVE  POWERS— Interference  with  legr- 
ifllatlve  wr  executive  power  of  Commonwealth 
— Implied  prohibition — Income  tax — Salary  of 
Commonwealth  oHlcer — The  Constitution  (6S 
&64  Tict.  c.  12),  sees.  62  (11.),  73,74, 77, 106-109 
—Income  Tax  Act  1895  (Vict.)  (N».  1374),  sees. 
2,  7,  9,  14  ;  Income  Tax  Act  1901  (Vict.)  (No. 
1768)— Appeal  flrom  Supreme  Court  to  Privy 
Council— Power  of  Commonwealth  Parliament 
to  lake  away  right  of  appeal — Judiciary  Act 
1903,  sccM.  30,  88,  39.]— An  interference  by 
the  legislature  of  a  State  with  the  free  exer- 
cise of  the  legislative  or  executive  power  of 
the  Commonwealth  is  not  impliedly  forbidden 
by  the  Constitution.  Held,  therefore,  revers- 
ing the  decision  of  the  Supreme  Court  of  Vic- 
toria, that  an  officer  of  the  Commonwealth 
resident  in  Victoria,  where  he  earns  and 
receives  his  salary  as  such  officer,  is  liable  to 
assestiment  under  the  Income  Tax  Acts  of 
Victoria.  D'Emden  v.  Pedder,  1  C.L.R.,  91  ; 
and  Deahin  v.  W'ehb^  1  C  L.R.,  685,  disap- 
proved. The  Commonwealth  Parliament  has 
no  power  to  take  away,  either  by  express 
enactment  or  by  implication,  the  right  of 
appeal  to  the  Privy  Council  given  by  the  Order 
in  Council  of  9th  June  1860.  Held^  therefore, 
that  the  Supreme  Court  of  Victoria  had 
power  under  that  Order  in  Council  to  grant 
leave  to  appeal  to  the  Privy  Council  from  a 
decision  of  the  Full  Court  that  the  salary  of 
an  officer  of  the  Commonwealth,  earned  and 
received  in  Victoria,  where  he  was  resident, 
was  liable  to  assessment  under  the  Income 
Tax  Acts  of  Victoria,  notwithstanding  the 
provisions  of  sees.  30,  38  and  39  of  the 
Judiciary  Act  1903.      Webb  v.  Outlrim  -    356 


LICENSED  PREMISES,  PERSOM  FOUND  ON- 
Hours  durinir  which  sale  of  Hqmor  to  public  is 
prohibited -Special  leave  to  appeal  refused.] 

SeeBuvDAY,     McOeer.   Wolfenden        -    946 

LICENSING  COURT'Appeal  to  Qmrter  Scssieas 
from  an  order  of— Re-heariBS-]^'^^  Club. 
Sweetuy  v.  Filzhardinge  -         -    716 

LIFE  ISSURANCE—Warranty  not  to  die  by  his 
own  hand,  sane  or  Insane — ClrewnstaBtlal 
evidence— Suicide— loUve,  eTldenee  of,  when 

admissible.]— ^ee  Insurancb.      MtUtuU  Life 
Insurance  Co,  of  New  York  v.  Moss        -    311 

LIGHTER,  ALLOWING  RUBBISH  TO  FALL 
FROM— Meaning:  of  '« allowlnir  "—Absence  of 
reasonable  care  to  prevent — Liability  of  owner 
when  lighter  not  In  his  control.]— ^ee  Bbou- 
LATION.     Ferrier  v.  ^t^8on    -  -         -    785 

UGHTING,  INSUFFICIENT— Dan^erons  condi- 
tion of  staircase  on  business  premlnee — Lia- 
bility of  lessee— Effect  of  corenant  by  lessor 
to  keep  In  repair— Invitation  to  eustoBMrs  to 
use  staircase— Evidence — ^Admlaslblllty.l^^c^ 
Nbolioence.    Qorman  v.  Wills      -         -    754 

LIMITATION,  PERIOD  OF— Claim  of  deelaratlen 
and  liOunctlott — Local  Authorities  Act  (Qd.) 
(199t,  No.  19),  sees.  191,  192,  209,  210,  291, 
265,  zn.y-See  AcrrioN,  Notice  of.  Briaba»€ 
City  Council  v.  Attorney -Qmeral  of  Queens- 
land         -    3*1 

LIMITATIONS,  STATUTE  OF  -Contlnuins  gi^r- 
antee — Delhnit  of  principal  debtor  to  pay 
portion  of  debt  on  demand — Liability  of  surety 
— Interest— Notice  to  surety.]- i$(e  PrikOPAL 
AND  Surety.  CommereicU  Bank  of  Austral- 
asia Ltd,  V.  Colonial  Finance,  Investment  and 
Ouarantee  Corporation  Ltd.    -        -         -      57 

LIQUIDATED  DAMAGES  OR  PENALTT— Hiring 
agreement — Acceleration  of  rent  on  breach.] 

—  See  Company.      Lamson  Store  Service  Co. 
Ltd,  V.  RusseU  Wilkins  A  Sons  Ltd.        -    672 

LIQUIDATION,  VOLUNTARY  —  ExtraordlaAi7 
resolution — Preseurc  of  quorum  at  meeting— 
Evidence-Presumptive  evidence — Agreement 
to  release  liability  in  respect  of  shares.] — See 
COHPAMY.  McLean  Bros,  ds  Bigg  Ltd.  ▼• 
Orice 835 

LIQUOR,  HOURS  DURING  WHICH  SALE  OF,  TO 
PUBLIC  IS  PROHIBITED— Person  found  on 
licensed  premises — Special  leave  to  appeal 
refused.]— <See  Sunday.  McQee  v.  Wolfenden 
946 

MAINTENANCE  OF  CHILD— Judicial  separation 
— Custody  and  niaiiitenaiice  of  child  not  pro- 
vided for  in  decree — Uiiilertaking  by  wife 
not  to  apply  for  uiaiutonance — Matrimonial 
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XAIHTBSIAIICE  OF  CmhD'-eofUinued, 

Ckium  Aet  (ir.S.W.),  (No.  14  of  1899),  sec.  60.] 
— See  Husband  and  Wjfie.  Brown  v.  Brown 
696 

MALADMINISTRATION— BTegleet   of  dnty.^-^See 
Public  Skbvant.    Stockwtll  v.  Rydtr  -    469 

■AMDAMU8,  ACTION  FOR.]— See  Mining  Aoci- 
Smith  V.  iVataoa        •        -        ■    802 


MAJTOAKUS— Conrlasive  jnrlsdiettoB— Coanael 
•r  aaliclUir — Right  of  appesniBre  aad  audieBce 
— bidaMrlBl  Conclll»Uon  aad  Arbitration  Act 
(W. A.).  (No.  tl  of  190C),  sees.  51, 71,  73,  87.]— 
See  Abbitration.  Arbitration  Court  (W,4') 
V.  Nicholson  -        ■        -        .        -        •    362 

MARKETS — Citj  of  Iclboame— Transfer  of  func- 
UosB,  powers,  &<*•,  of  Commissioners  to  Coaneil 
— Peaaltj  for  selllBg  markrtable  oommodiUes 
risewkrre  than  in  markets — Z  Ylet.  No.  19 
(NJ3.W.),   see.  SS— Markets  Act   1890  (Viet.) 
<Vo.  1115),  nee.  25—6  Vict.  No.  7  (N.S.W.),  sees. 
Tit  7t,y-Z  Vict.   No.    19  (substantially  re- 
enacted  by  the  Markets  Act  189<))  after  pro- 
Txding  for  the  appointment  of  Commissioners 
of  markets,  by  sec.  23  (see.  26  of  the  Markets 
Ad    1890)  anthorized   the  Commissioners  to 
establish    in  certain  towns  markets,   wiiich 
ahoald  be  the  only  places  in  those  towns  where 
certain  goods  should  be  sold,  and  enacted  that 
any  person  who  should  sell  any  of  those  goods 
elsewhere  than  in  the  market  places  so  estab- 
lished (except  in  his  dwelling-house  or  shop), 
should  on  conviction  before  a  justice  be  liable 
to  a  penalty.     6  Vict.  No.  7,  which  established 
the  corporation  of  the  Town  of  Melbourne  and 
the  Coaneil  thereof,  by  sec.  71  conferred  on 
the  Council   **  the  same   powers  authorities 
duties  and  immunities  in  respect  of  markets  " 
as  by  3  Vict.  No.  19  were  given  to  the  Com- 
mlssioners,  and  by  sec.  72  transferred  to  the 
Council,  from  and  after  the  election  of  the 
first  mayor,   "all  the  functions  duties  and 
responsibilities  "  at  that  time  performed  by  or 
belonging  to  the  Commissioners  under  3  Viot. 
No.  19,  and  provided  that  all  the  functions  of 
the  Commissioners    should    thereupon  cease 
and  determine.     The  Council  havine  estab- 
lished   markets  in   the  (Mty  of   Melbourne, 
Held,  that  a  person  who  sold  marketable  goods 
elsewhere  in  the  City  than  in  those  markets 
was  liable  to  a  penalty  nnder  sec.  26  of  the 
Markets  Act  18flO.     Decision  of  the  Supreme 
Court  {Hodges  J.) (  Wtedon v.  Davidson ^[\^dQ%] 
V.LR.,    672;      28    A.L.T.,    50),    revei-sed. 
Weedon  ▼.  Davidson        ....    896 

MARRIAGE  —  Prohibited  degrees  —  Nullity  ~ 
Laws  of  Eaglaad  introdared  lute  Colony  on 
SeUltveBt— 28  Henry  VIU.,  c.  7,  sec.  11.]— 
8(t  BtTSBAND  AND  WiFB.     MUUr  V.   Major 


MASTER  AND  SERVANT— AetioB  against  Com- 
monwealth —  Liability  for  tortious  acts  of 
olllelals  of  British  New  Guinea- Territory 
placed  under  administrative  control  of  Got- 
ernor-General — Crown  Colony — Aeceptanee  of 
territory  by  Commonwealth — The  Constitution 
(6S  &  64  Vict.  c.  12),  see.  122— Order  in 
Council  of  March  1902.]— Prior  to  6th  March 
1902,  British  New  Guinea  was  a  Crowu  Colony 
under  an  administrator,  who  was  subject  to 
the  control  of  the  Governor  of  Queensland, 
acting  with  the  advice  of  his  ministers,  in  the 
same  way  as  ordinary  Crown  Colonies  are  to 
that  of  the  Secretary  of  State.  By  Order  in 
Council  of  6th  March  1902  and  Utters  Patent 
of  the  18th  of  the  same  month,  the  Possession 
was  placed  under  the  authority  of  the  Com- 
monwealth, and  the  Governor-General  was 
authorized,  as  soon  as  the  Parliament  should 
make  laws  for  the  government  of  the  Posses- 
sion, to  issue  a  proclamation  declaring  that 
that  had  been  done,  and  from  that  date  the 
Letters  Patent  dealing  with  the  administra- 
tion of  the  Possession  and  the  instructions 
issued  thereunder  should  be  revoked,  and  until 
the  appointed  day  the  Governor-General  was 
invested  with  the  powers  and  duties  formerly 
entrusted  to  the  Governor  of  Queensland. 
The  plaintiff  brought  an  action  in  the  High 
Court  against  the  Commonwealth  to  recover 
damages  in  respect  of  alleged  wrongful  acts 
of  officers  of  the  Possession,  committed  at  a 
date  prior  to  any  legislation  by  the  Common- 
wealth on  the  subject  of  New  Guinea,  ffeld, 
that  until  such  legislation  took  place,  and  the 
proclamation  consequent  thereon  was  made, 
no  such  relationship  of  master  and  servant 
existed  between  the  Commonwealth  Govern- 
ment and  the  officials  of  the  Possession  as 
would  render  the  Commonwealth  liable  in  an 
action  of  tort  for  wrongful  acts  of  such  officers. 
7'o&mv.  The  Queen,  16 C.B.N.S.,  310,  applied. 
Strachan  v.  The  Gommonwealth  -    466 


Mine  —  Owner  —  Negligence  —  Fellow- 
servant — Common  employment — Mines  Rfgn- 
lation  Act  1895  (W.A.)  (59  Vict.  No.  37),  see, 
28  (8).]— By  sec.  23  of  the  Mines  Begulation 
Act  (W.A.)  (59  Vict.  No.  37),  rules  are  pre- 
scribed for  the  safety  of  workmen,  to  be 
observed  wherever  reasonably  practicable  in 
every  mine ;  any  person  contravening  or  not 
complying  with  the  rules  is  made  guilty  of  an 
offence  against  the  Act,  and  so  also  is  the 
manager  of  the  mine  if  the  rules  are  broken 
by  any  person  whomsoever,  unless  he  shows 
that  he  has  taken  all  reasonable  means  to 
prevent  such  breach  to  the  best  of  his  power. 
By  sec.  20  of  that  Act  the  occurrence  of  an 
accident  in  a  mine  was  declared  to  be  pritnd 
facie  evidence  of  negligence  on  the  part  of  the 
owner  and  manager ;  and  by  sec.  27  a  right  of 
action  against  the  owner  for  damages  was 
given  to  any  person  injured  *'  through  .  .  . 
the  non-observance  of  the  provisions  of  the 
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MASTER  AND  WRY kNT^cmUinued. 

Act "  if  not  solely  due  to  the  negligence  of 
the  person  in j urea.  Sees.  20  and  27  were 
repealed  by  the  Workers*  Compenaatum  Act 
(W.A.)  (1905  No.  5),  which  made  provision 
nnder  certain  conditions  for  compensation  to 
workmen  for  injuries  whether  caused  by  neg- 
ligence or  not.  An  action  was  brought  against 
the  owner  of  a  mine  for  injuries  sustained  by 
reason  of  a  breach  of  one  of  the  provisions  of 
sec.  23,  committed  by  a  fellow-workman  of 
the  plaintiff,  who  abandoned  all  causes  of 
action  other  than  under  that  section.  Held : 
Whether  an  action  did  or  did  not  lie  under 
the  Mines  Regulation  Act  (W.A.)  (59  Vict. 
No.  37),  as  originally  framed,  against  the 
owner  of  a  mine  for  injuries  sustained  by 
reason  of  a  breach  of  any  of  the  provisions  of 
the  Act,  although  not  due  to  acts  of  omission 
or  commission  on  the  part  of  the  owner— (and 
aemble  it  did  not) — such  an  action  does  not  lie 
under  the  Act  as  amended  unless  the  owner 
has  been  guilty  of  some  default  for  which  he 
would  be  responsible  apart  from  sec.  23.  Per 
Higgina  J.  :— The  civil  duty  under  the  Act 
must  be  co-extensive  with  the  criminal  re- 
sponsibility ;  and,  under  the  Act  as  amended, 
the  mere  fact  that  a  particular  regulation  has 
not  been  observed  does  not  per  »e  create  a 
criminal  responsibilitx  in  the  owner.  Qucere, 
whether  the  doctrine  of  common  employment 
is  to  be  imported  into  actions  based  on  an 
absolute  statutory  duty  imposed  on  employers. 
Orovea  v.  Lord  Wivibomey  (1898)  2  Q.B.,  402, 
distinguished.  Decision  of  the  Supreme  Court 
directing  a  new  trial  reversed.  London  and 
West  Australian  Exploration  Co.  Ltd,  v.  Ricci 
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(1902,  No.  5),  sec.  9-  Duly  to  assess  compen- 
sation nnder  Act  on  failure  of  action  not  under 
Act — Time  when  assessment  may  be  demanded 
— Election  of  remedy  for  Injury — Amendment 
of  Judgment.] — To  an  action  in  the  Supreme 
Court  of  Western  Australia  by  a  workman 
against  his  employers,  ownerb  of  a  mine,  for 
damages  under  the  Employers*  Liability  Act 
1894,  and  the  Mines  Regulation  Act  1895,  and 
at  common  law,  for  injuries  sustained  by  him 
in  the  mine,  the  defendantn  pleaded  by  way 
of  estoppel  that  the  plaintiff  had  made  a  claim 
for  compensation  unaer  the  Workers*  Compen- 
sation Act  1902,  and  that  an  agreement  had 
been  made  between  the  plaintiff  and  the  de- 
fendants for  payment  of  certain  compensa'- 
tion,  which  agreement  had  so  far  been  carried 
out.  At  the  trial  the  Judge  held  that  this  plea 
was  proved,  and  ffave  judgment  that  the  plain- 
tiff recover  notning  from  the  defenaants. 
This  judgment  was  duly  passed  and  entered, 
and  an  appeal  against  it  to  the  Full  Court  whs 
dismissed.  No  application  was  made  at  the 
trial  or  on  the  appeal  that  the  jurisdiction 
under  sec.  9  of   the   Workers*  Compensation 


MASTER  ANII  SERVANT— cofi^tnued. 
Act  should  be  exercised.  Subsequently  to  the 
appeal  the  defendants  moved  the  Judge  of  fiivt 
instance  to  assess  compensation  and  as  to  ooats, 
and  he  made  an  order  accordingly.  An  a^^eai 
to  the  Full  Court  from  this  order  was  allowed. 
On  appeal  to  the  High  Court :  Held^  (1)  that 
sec.  9  of  the  Workers*  Compensation  Act  IVJ2 
applies  to  all  cases  in  which  the  plaintiff's 
action  fails,  provided  that  be  is  otherwise  en- 
titled to  the  benefit  of  the  Act,  and  therefore 
applies  to  a  case  where  the  successful  defence 
is  a  confession  and  avoidance  :  (2)  The  motion 
made  for  assessment  of  compensation  might, 
if  necessary,  be  treated  as  an  application  to 
the  Court  by  originating  motion  to  exercise 
its  statutory  jurisdiction  by  way  of  snpple- 
ment  to  its  original  order  which  was  incom- 
plete, in  which  case  the  Court  could  order  the 
costs  awarded  in  the  original  action  to  be  set 
off  M;ain8t  the  compensation  when  assessed ; 
(3)  Every  action  to  which  sec.  9  applies  in- 
cludes, in  effect,  a  claim  for  compensation 
under  the  Act  as  an  alternative  claim  which 
the  Court  is  bound  to  dispose  of  in  the  action, 
and,  if  the  original  claim  fails,  the  whole 
action  is  not  disposed  of  until  that  alternative 
claim  is  disposed  of  :  (4)  If  at  a  trial  in  the 
Supreme  Court  of  an  action  in  which  two 
claims  are  joined,  one  only  is  tried,  and.  with- 
out the  fault  of  either  party,  judgment  is 
entered  on  the  whole  case,  the  judgment  can 
be  amended  both  under  Order  XXVIII.,  r. 
1 1,  and  under  the  inherent  jurisdiction  of  the 
Court.  Held^  therefore  {Higgins  J.  dissenting 
as  to  (4) ),  that  the  order  of  assessment  of 
damages  and  as  to  costs  was  properly  made. 
Per  Higgins  J.  ;  (a)  The  Court  has  no  juris- 
diction to  alter  a  final  judgment  which  is  not 
under  appeal,  after  it  hivs  been  passed  and 
entered,  unless  there  has  been  an  accidental 
slip  in  the  judgment  as  drawn  up,  or  unless 
the  judgment  as  drawn  up  does  not  correctly 
state  what  the  Court  actually  decided.  (6) 
**  Accidental ''  slip  does  not  include  an  error 
which  is  the  result  of  a  deliberate  findinc:. 
Such  an  error  is  matter  for  appeal,  (c)  The 
judgment  of  McMillan  J.  was  final,  and  meant 
to  be  final,  not  interlocutory  ;  it  was  affirmed, 
without  variation,  by  the  Full  Court ;  it  de- 
cided that  the  plaintiff  could  i-ecover  nothing 
in  the  action,  whether  under  the  Worbers 
Compensation  Act  or  otherwise  ;  and  the 
application  to  assess  damages  was  therefore 
wrong.  Judgment  of  Full  Court  {Symonds  v. 
Ivunhoe  Gold  Corporation  Ltd.,  8  W.A.L.R., 
103),  reversed.  Ivanhoe  Oold  Corporation 
Ltd,  V.  Symonds     -        .        -        .        .     642 
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MUIING  ACCIDENT— Miners'  Accident  Relief  Aet 
(N.S.W.)  (No.  42  of  1900),  sec.  6— Miners*  Acci- 
dent Relief  (Amendment)  Act  (N.S.W.)  (No.  71 
of  1901),  sec.  10 — Allowance  to  miner  per- 
mmaentlj  disabled — Children  —  Discretion  in 
eommittee— Construction  of  word  **may''in 
Statute — Action  of  mandamus— Interpretation 
Act   (N.S.W.)  (No.  4  of  1897),  sec.  2$.]— The 
Miners'  Accident  Belie/  Act  1900,  which  was 
passed  for  the  purpose  of  providing  for  allow- 
ances to  persons  injured  by  mining  accidents, 
and  for  that  purpose  to  provide  for  contribu- 
tions by  mine  owners  and  miners,  and  out  of 
the  Consolidated  Revenue,  and  further  inci- 
dental purposes,  provides  for  the  constitution 
of  a  committee  tor  each  mine,  who,  by  sec.  6, 
''may  grant  allowances  in  accordance  with 
the  Schedule  "  out  of  the  fund  provided  for  by 
the  Act  in  case  of  the  death  or  disablement  of 
any  person  employed  in  or  about  the  mine  by 
accident  in  the  working  of  the  mine,  and  may 
from  time  to  time  vary  the  amount  so  granted, 
but  so  that  such  amount  do  not  exceed  that 
specified  in  the  Schedule,  and  may  stop  the 
payment  of  any  such  allowance.  The  Schedule, 
as  amended  by  a  subsequent  Act  of  1901,  pro- 
vides :  **  The  allowances  under  this  Act  shall 
he  as  follows : "  and  then  specifies  the  sums 
to  be  paid  in  the  various  cases  that  may  arise 
as  the  result  of  accident,  including,  in  the  case 
of  permanent  disablement,  a  specified  weekly 
sum   to  the  person  disabled,  and  a  further 
specified  weekly  sum  in  respect  of  each  of  his 
children,  if  any,  payable  to  the  person  dis- 
abled.    A  miner  who  had  been  permanently 
disabled,  and  who  had  been  granted  by  the 
committee  of  the  mine  the  weekly  sum  pre- 
tcribed  by  tiie  Schedule  to  be  paid  to  the  per- 
son disabled,  brought  an  action  against  the 
committee  claiming  a  writ  of  mandamus  to 
compel  them  to  grant  him,  in  respect  of  each 
uf  huB  children,  the  further  weekly  sum  pre- 
ccribed  by  the  Schedule,  which  the  committee 
had  refused  to  grant.     He  also  claimed  the 
hsme  amount  as  a  debt  from  the  committee 
personally.     Held  {Isaacs  J.  dissenting),  that 
the  action  would  not  lie,  inasmuch  as  the  com- 
mittee had  a  discretion  to  grant  or  refuse  an 
allowance,  and  also  as  to  the  amount  of  the 
sllowance  granted,  subject  to  the  maximum 
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prescribed  in  the  Schedule.  Even  if  the  com- 
mittee were  of  opinion  that  the  case  was  one 
of  permanent  disablement,  they  were  not 
bound  to  grant  an  allowance  at  all,  nor,  if 
they  granted  the  allowance  prescribed  for  the 
person  disabled,  were  they  bound  to  grant  any 
sum  at  all  in  respect  of  the  children.  The 
Queen  v.  Vestry  of  St.  Pancrct^^  24  Q.B.D., 
371,  considered  and  applied.  Per  Isaacs  J. — 
The  context  of  the  word  *'  may  "  in  sec.  6  and 
the  general  scheme  of  the  Act  indicate  that 
the  power  conferred  upon  the  committee  is 
coupled  with  a  trust  or  duty  to  pay  when  the 
proper  occasion  arises,  and  as  part  of  a  general 
scheme  for  the  relief  of  miners  against  the 
perils  of  their  occupation,  and,  therefore,  they 
are  bound  to  grant  an  allowance  at  the  full 
rates  specified  in  the  Schedule  in  every  case 
where  they  are  satisfied  that  the  facts  exist 
which  bring  the  claimant  within  one  of  the 
classes  of  persons  for  whom  provision  is  made 
by  the  Act.  Quare  {per  totam  curiam) 
whether,  if  the  committee  were  bound  to  make 
the  grant,  the  proper  remedy  would  be  to  pro- 
ceed by  action  of  mandamus  or  to  apply  for  a 
writ  of  mandamus  at  common  law.  Decision 
of  the  Supreme  Court :  Watson  v.  Smith,  (1906) 
6  S.R.  (N.S.W.),  317,  reversed.  Sisiith  v. 
Watson  -. 802 

MISAPPROPRIATION  OF  PUBLIC  MONEYS— 
Offeuce  against  the  laws  of  Commonwealth — 
Evidence  of  deficiency  in  State  moneys  — 
Admissibility  to  negrative  plea  of  accident— 
Andit  Act  (No.  4  of  1901),  sec.  64  (I)  {ii).]—8ee 
Criminal  Law.   Hardgravt  v.  The  King    232 

BilSDBMEANOUR  AT  COMMON  LAW— Fraud  alent 
attempt  to  have  conviction  set  aside — Attempt 
to  pervert  eourse  of  Justice — Uttering  forged 
documents — Sending  false  petition  to  Governor 
— Attempt  to  procure  inquiry  aiider  Crimes 
Aet  (N.S.W.),  (No.  40  of  1900),  sec.  475  — 
Demurrer— Several  eonnts — Information  bad 
In  part.] — See  Criminal  Law.  White  v.  The 
King 162 

MISDIRECTION— New  trial— Stress  laid  on  one 
point  more  than  on  another — Attention   of 

-  Judge  not  ealled.]— <^€«  Practice.  Mutual 
Life  Insurance  Co.  of  New  York  v.  Moss    311 
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Court — Power  of  Court  to  reduce  damag^es — 
Amendment  at  trial — Judiciary  Act  1908  (No. 
6  of  1903),  sees.  2,  Z9.]  —  See  Practice. 
Baume  v.  7 he  Commonwealth         •        •      97 

-No  objection  at  trial— Fraud — Amend* 
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vr  Land  Act  1890  (Vict.)  (No.  1149),  sees.  74, 
8U,  95,  121,  124,  129,  130,  2S0.]— On  fore- 
closure under  sees.  129  and  KiO  of  the  Trans- 
fer of  Land  Act  1890,  the  title  of  the  mort- 
gagee, when,  pursuant  to  Bee.  130,  he  is 
registered  as  proprietor  of  the  mortgaged  land, 
is,  in  the  absence  of  fraud,  absolute  and  unim- 
peachable, and,  by  reason  of  the  provision  in 
sec.  130  that  the  mortgagee  shall  be  deemed  a 
transferee  of  the  mortgaged  land,  and  of  the 
other  provisions  of  the  Act  as  defining  the 
obligations  incurred  by  a  transferee  of  mort- 
gaged land,  with  respect  to  the  mortgage 
debt,  the  mortgage  debt  is  extinguished,  and, 
therefore,  no  action  will  lie  subsequently  by 
the  mortgagee  upon  the  covenant  in  the  mort- 
gage to  repay  the  mortgage  debt.  So  Ae/d, 
by  Oriffiih  C.J.,  and  Barton  and  O'Connor 
J  J.  {Higgins  J.  dissenting  as  to  extinguish- 
ment of  the  mortgage  debt).  In  re  Premier 
PeiTJianent  Building  *  Land  and  InreHtment 
Associafion  ;  Ex  parte  Lf/fJl,  25  V.L.R.,  77  ; 
21  A.L.T.,  67,  overruled.  Judgment  of 
Supreme  Court  {Kobertaon  v.  Fink^  (1906) 
V.L.R.,  554  ;  28  A.L,T.,  27),  reversed.  Fink 
v.  Robertson 864 

MOTIVE,  ETIDENCE  OF,  WHEN  ADMISSIBLE— 
Warranty  not  to  die  by  his  own  hand,  siine  or 
Insane  —  Circnmstantinl  evidence  —  Suicide.] 
— See  Ii^suRANCB.  Mutual  Life  Insurance  Co. 
ofNtwYorkv.MoHH  -        -        -    311 

NEGLECT  OF  DUTY— MHladmluistration.]— S^ee 

Public  Servant.     Stockwell  v.  Ryder   -    469 

NEGLIGENCE— Dangerous  condition  of  staircase 
•  on  business  premises — Liability  of  lessee — 
Effect  of  covenant  by  lessor  to  keep  in  repair 
— Invitation  to  customers  to  nse  staircase — 
Insufficient  lighting  —  Evidence  —  Admissi- 
bility.]— The  defendants  were  lessees  of  the 
ground  and  first  floors  of  a  building  which 
they  occupied  for  the  purpose  of  their  business. 
The  only  means  of  communication  between 
the  two  floors  on  the  premises  was  by  a  stair- 
case leading  from  a  room  on  the  ground  floor, 
but  the  lease  autliorized  the  lessees  to  use 
another  staircase  in  an  adjoining  building  for 
access  to  their  premises  above  the  ground 
floor.  The  building  consisted  of  more  than 
two  floors  but  it  did  not  appear  whether  the 
other  floors  were  occupied  or  not.  The  lease, 
which  contained  a  covenant  by  the  lessees  to 
keep  the  premises  in  repair,  did  not  in  terms 
include  the  staircase  in  the  building.  This 
staircase  was  used  daily  by  the  lessees  and 
their  servants.  The  female  plaintiff,  having 
called  to  see  the  lessees  on  business,  was 
invited  by  one  of  their  servants  to  go  from 
one  floor  to  another  by  the  staircase,  and, 
while  doing  so,  she  tripped  on  one  of  the 
steps,  fell  down,  and  was  injured.  Imme- 
diately afterwards  part  of  the  lead  covering 
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upon  the  step  where  she  had  fallen  was  found 
to  have  been  pushed  oat  so  as  to  project  be< 
vond  the  edge  of  the  step.  The  plsintift 
brought  an  action  for  negligence  against  lh« 
lessees  to  recover  damages  for  the  injuries  the 
female  plaintiff  had  sustained  in  the  falL 
The  defendants  denied  the  negligence  and 
denied  that  the  staircase  was  in  their  posses- 
sion or  control.  There  was  no  direct  evidesoe 
as  to  the  condition  of  the  lead  on  the  step 
immediately  before  the  accident,  but  some 
evidence  was  given  that  tlie  staircase  wm 
insufficiently  lighted.  Held,  that,  on  theie 
facts,  there  was  evidence  to  go  to  the  jnry 
that  the  stoircase  was  in  the  possession  or 
control  of  the  defendants  in  such  a  way  ss  to 
malce  them  responsible  for  its  condition  to 
persons  invited  by  them  to  use  it ;  and  al» 
evidence  from  which  the  jury  might  infer  that 
the  accident  was  caused  by  a  defect  which  tlie 
defendants  knew,  or  ought,  if  they  had  exer- 
cised  reasonable  care,  to  have  known  to  exwt. 
The  duty  of  the  defendants  as  occupiers  W 
not  to  guarantee  the  safety  of  the  premwes, 
but  to  use  reasonable  care  to  prevent  dangff 
to  persons  coming  there  by  invitation  ana 
using  the  premises  in  any  way  that  ir»» 
reasonably  to  be  expected.  Even  if  ^^  ^ 
the  duty  of  the  lessor,  as  between  him  and  the 
lessees,  to  keep  the  premises  in  repair,  wist 
fact  would  not  qualify  the  duty  of  the  lessees, 
though  it  might  be  relevant  as  evidence  od 
the  question  whether  the  duty  had  been  per- 
formed. Htld,  further,  that  the  condiUon  oi 
the  staircase  as  to  light  being  a  relevant  and 
material  fact  affecting  the  nature  and  extent^ 
the  duty  of  the  lessees,  evidence  that  ®®'!®™} 
weeks  after  the  accident  an  architect  examinw 
the  premises  and  found  that  their  structural 
character  was  such  that  that  particular  par 
of  the  staircase  would  not  have  received  muc 
light,  was  admissible,  subject  to  a  P'^P^. 
foundation  being  laid  for  it  by  showing  ^JJ* 
the  conditions  as  to  light  w^ere  the  same  ^^ 
time  of  the  examination  as  at  the  time  of  ^^ 
accident.  Decision  of  the  Supreme  Cow^' 
Wills  v.  Gorman,  (1906)  6  S.R.  (N.S.W.),VA 
affirmed.     Gorman  v.  WUfs   -        --'*** 
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HOnCB  OF  ACnON— Local  Authorities  Act  (Qd.) 
(IMS,  No.  19),  sees.  191,  192,  209,  210,  261, 
St5,  S71— Duty  of  Council  to  keep  separate 
aeeounts  of  rates  for  separate  divisions — ^Duiy 
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KoncK  OP.  Brisbatu  City  Council  v.  Attorney- 
General  of  Queensland    -        .        .        -    241 

NUISANCE— Fixing  water  pipe  In  surface  of 
street  —  Statutory  obligation  —  Liability  of 
owner  for  non-repair — Negligence— By-laws 
— ^Validity — HetropoHtan  Water  and  Sewerage 
Act  1880  (NJ3.W.),  (43  Tlct.  No.  32).  sees.  34, 
07-72,  116.] — A  person  who  lawfully  interferes 
with  the  surface  of  a  highway  by  placing  in  it 
an  artificial  stracture  in  a  proper  manner  and 
without  negligence  is  not  under  any  obliga- 
tion at  common  law  to  keep  the  structure  in 
repair.  And,  therefore,  a  person  who,  in  the 
performance  of  a  statutory  obligation,  fixes  in 
the  surface  of  a  street  a  proper  appliance 
attached  to  a  water  pipe  connecting  his 
premises  with  a  public  water  supply,  but 
remaining  his  own  property,  is  not  liable  in 
an  ajtiou  for  injuries  caused  by  defects  in  that 
part  of  the  surface  of  the  street  formed  by 
the  appliance  arising  subsequently  through 
mere  non-repair  of  the  appliance,  unless  the 
Statute  imposes  upon  him  a  duty  to  keep  the 
appliance  in  proper  repair.  The  mere  fact  that 
the  owner  has  power  under  theStatute  to  repair 
does  not  necessarily  import  an  obligation  to 
do  so.  The  Metropolitan  Water  and  Sewerage 
Act  1880  constituted  the  Board  of  Water 
Supply  and  Sewerage,  and,  amongst  other 
things,  invested  it  with  control  of  the  water 
supply  of  Sydney.  Sees.  68  to  72  ^ave  power 
to  private  persons  to  connect  their  premises 
with  the  B<Mird*8  mains  by  laying  down  pipes 
and  other  appliances  in  the  streets,  and  to 
break  up  the  surface  of  the  streets  for  the 
purpose  of  laying  down  or  removing  the  pipes, 
but  gave  them  no  express  power  to  interfere 
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with  the  streets  for  the  purpose  of  effecting 
repairs  in  the  pipes  and  appliances,  and 
imposed  no  obligation  on  anyone  to  keep  them 
in  repair.  Under  a  general  power  to  make 
by-laws  to  compel  persons  using  water  sup- 
plied by  the  Board  to  keep  their  pipes  and 
appliances  in  proper  repair,  the  Board  made  a 
by-law  requiring  the  owners  of  premises, 
under  a  penalty,  to  lay  down  and  maintain  at 
their  own  expense  all  the  pipes  and  apparatus 
upon  their  premises,  and  upon  any  street, 
lane,  or  land  lying  between  their  premises  and 
the  Board's  mains.  Htld^  that  the  by-law 
should  not  be  construed  as  creating  a  new 
right  to  interfere  with  streets,  or  a  new 
liability  as  between  private  persons  using  the 
streets  and  the  owners  of  premises,  in  which 
sense  it  would  be  \tUra  vires,  but  as  merely 
imposing  a  liability  upon  owners  of  premises 
as  between  them  and  the  Board,  with  a  view 
to  enabling  the  Board  to  properly  carry  out 
the  duties  imposed  upon  them  by  the  Statute. 
Semble,  that  the  Statute,  by  authorizing 
private  persons  to  lay  down  water  connections 
of  this  Kind  in  the  street,  must  be  taken  to 
impliedly  authorize  them  to  interfere  with 
the  street  so  far  as  is  necessary  for  the  pur- 
pose of  keeping  the  appliances  in  repair. 
Midwood  do  Co.  Ltd.  v.  Manchester  Corpora- 
tion, (1905)  2  K.B.,  697,  distinguished.  Deci- 
sion of  the  Supreme  Court :  Birch  v.  The 
Australian  MtUual  Provident  Society,  (1906)  6 
S.R.  (N.S.  W.),  165,  affirmed.  Birch  v.  Aus- 
tralian Mutual  Provident  Society   -  324 

NULLITT— Prohibited  degrees— Laws  of  Eng- 
land Introdueed  Into  Colony  on  settiemeiit — 28 
Henry  YIII.  c.  7,  sec.  11.]— 5ee  Husband  and 
Wife.     MiUer  v.  Major        -  -    219 

OFFENCES  AGAINST  LAWS  OF  COHIONWE  ALTH 
— Misappropriation  of  public  moneys  by  public 
accountant — Evidence  of  deficiency  In  State 
moneys  —  Admissibility  to  negative  plea  of 
accident— Audit  Act  (No.  4  of  1901),  see.  64  (1) 
(a).]— 5e«  Criminal  Law.  Hardgrave  v. 
The  King 232 

OFFICE,  TENURE  OF— Who  may  dismiss—**  Gov- 
ernment," meaning  of^Wrongftal  dismissal — 
Police  Act  1863  (Qd.),  (27  Vict.  No.  11),  sec.  6.] 
—See  PoLiGB  Officbb.   Byder  v.  Foley  •    422 

OFFICER,  SERVICES  OF,  DISPENSED  WITH— 
Abolition  of  office — Question  of  fkct— Estop- 
pel by  acquiescence.]— iS^ee  Public  Sxrvioe. 
OreviUew.  Williams        -  -        -    694 

OWNER,  UNKNOWN— Person  In  exclusive  pos- 
session—Compensation.]— See  Land  Rksump- 
TION.     Perry  v.  Clissold  -         •     374 

PACinC  ISLAND  LABOURERS— Admission  of 
aliens  as  residents  upon  conditions— Extra- 
territoriality— International    law — Right    to 
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PACIFIC  ISLAND  LABOURERS— continued 
expel  Alien  friends — Thf^  Coustltiitton  (83  & 
64  Vict.  e.  12),  sec.  51  (xlx.),  (xxvi.),  (xxix.), 
(XXX.)—  Paelfle  Island  Labiiurers  Act  1901 
(No.  le  of  1801),  sec.  S.]—See  Deportation. 
liobtelmes  v.  Brenan       ...        -    395 

PATENT— lufrlnffement— Validity  of  patent— 
Conibiiiation— Prior  publication — Pati*iits  Act 
18»0  (Vict.),  (No.  IKS),  see.  56.]— Where  a 
patent  is  sought  for  a  combiDation  of  several 
parts,  it  is  not  necessary  in  the  specification 
to  distinguish  between  those  parts  which  are 
old  and  those  which  are  new.  8ec.  56  of  the 
PaUnte  Act  1S90  operates  to  protect  a  patent 
the  specification  of  which  contains  several 
claims,  one  of  which  is  identical  with  one  of 
several  claims  in  a  specification  for  a  prior 
patent  granted  out  of  Victoria,  and  is  not 
limited  to  cases  where  there  is  absolute 
identity  between  the  invention  sought  to  be 
patented  in  Victoria  and  that  in  respect  of 
which  a  patent  has  been  granted  out  of  Vic- 
toria. A  patent  was  granted  in  Victoria  for 
rotary  disc  ploughs,  and  the  specification  con- 
tained several  claims,  each  of  them  being  for 
a  combination.  In  an  action  by  the  patentee 
for  an  infringement :  Htldy  on  the  evidence, 
that  each  of  the  claims  was  new,  was  good 
subject-matter  for  a  patent,  and  was  useful, 
and  that  the  patent  was  valid.  Decision  of 
the  Supreme  Court :  Peacock  v.  D.  Id. 
Onhonie  Jb  Co.,  (1906)  V.L.R.,  375;  27 
A.L.T.,  207,  reversed.  Peacock  v.  />.  M. 
Osborne  ds  Co. 921 

PAYMENT,  UNCERTAINTY  OP  DURATION  OF— 

Agreement — Interpretation.]  —  See  Prosecu- 
tion.    Ken-idge  v.  Simmonds-        •        -    253 

PENALTY  OR  LIQUIDATED  DAMAGES -Hiring 
agreement — Acceleration  of  rent  iin  breach.] 
— See  Company.  Lamson  Store  Service  Co.  v. 
Bussell  Wilkiru  d:  Sons  Ltd.  •         -     672 

PETITION,  SENDING  FALSE*  TO  GOVERNOR.] 

—See  Criminal  Law-     White  v.   The   King 
-         -         -     152 

PLEADING  —  Amendment.]— ^ee  Assault  and 
False  Imprisonment.  Balmain  Xew  Ferry 
Go.  Ltd.  v.  Robertson     -        -        -        -    379 

PLEADINGS,  AMENDMENT  OF— New  case.]-^^^^ 
Practice.     Rich  v.  Strelitz  Bros.  A  Moss    601 

POLICE  OFFICER— Tenure  of  office— Who  may 
dismiss — *'  GoTemment,"  meaning  of— Wrong- 
fkil  dismissal— Police  Act  1863  (Qd.),  (27  Vict. 
No,  11),  sec.  6.] — By  sec.  6  of  the  Police  Act 
1863  it  is  provided  that  the  Commissioner  of 
Police  *^  shall  appoint  fit  and  proper  persons 
to  fill  such  vacancies  as  may  hereafter  occur 
among  the  sereeants  and  constables  of  the 
police  force,  and  upon  sufficient  proof  of  mis- 
conduct or  unfitness  to  be  submitted  for  the 
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approval  of  the  Government  shall  have  power 
to  dismiss  any  sergeants  and  constables,  and 
all  sergeants  and  constables  of  whatever  grade 
shall,  so  long  as  they  continue  members  of  the 
force,  have  all  such  powers,  privileges,  and 
advantages,  and  be  liable  to  all  such  daties  or 
responsibility  as  any  constable  duly  appointed 
now  has  or  liereafter  may  have  either  by  com- 
mon law  or  by  virtue  of  any  Statute."  Held, 
that  the  word  "Government"  means  the 
Executive  Government  acting  througli  the 
Minister  responsible  for  the  carrying  out  of 
the  provisions  of  the  Act,  and  that  the  ex- 
pression **  submission  to  the  approval  of  the 
Government"  means  submission  to  the  ap- 
proval of  the  Crown  acting  through  the 
E roper  responsible  Minititer,  whoever  he  may 
e.  Held  further,  that  under  the  section  a 
constable  holds  office  during  pleasure,  and 
that,  as  his  office  is  of  that  tenure,  an  action 
for  wrongful  dismissal  will  not  lie  against  the 
Government.  Decision  of  the  Supreme  Court : 
Foley  V.  Ryder,  (1906)  St.  R.  Qd.,  225,  re- 
versed.    Ryder  v.  Foley         -         -         -    422 

POSSESSION,  PERSON  IN  EXCLUSIVE— Right- 
ful owner  unlcnown  —  Compensation.] —  See 
Land  Rescimption.     Perry  v.  Clissold  -    374 

PRACTICE— Appeals  from  Supreme  Coorts— 
Time  for  lodging  secnrlty  —  Extension  — 
Lapsed  appeal— Special  leave — Appeal  Rales, 
sec.  IV.,  r.  10.]— An  appellant  omitted  to 
lodge  security  within  the  time  prescribed  by 
the  Rules,  and,  after  the  time  had  expired, 
applie<l  to  the  High  Court  for  extension  of 
time  and  reduction  of  the  security.  The 
Court  expressed  a  doubt  whether  they  had 
power  to  extend  the  time  owing  to  the  appeal 
liavinff  lapsed,  but,  having  regard  to  the 
special  circumstances  of  the  case,  granted 
special  leave  to  appeal  and  reduced  the 
security  conditionally  upon  the  appellant 
setting  down  the  appeal  for  the  current 
sittings.     Miller  v.  Mnjor      -         -         -     219 

Appeal    to    High  Court  —  Judgment 


iuYolving  claim,  demand   or  qaestion  to  or 
respecting    property   amounting    to    £300— 
Judiciary  Act  1908  (No.  6  of  1»03),  sec.  35  (1) 
(a),  (2)- Jnilgment   ordering  trustee  to  pay 
costs — Right    of   trustee    to   appeal.] — An 
action  was  brought  by  a  remainderman  ask- 
ing for  a  declaration  that  the  trustees  were 
liable  to  keep  and  maintain  the  property  and 
the  buildings  and  fences  thereon   in   repair 
daring  the  life  of  the  tenant  for  life.     The 
property  was  valued  at  about  £2,0(X),  and  the 
buildings  and  fences  thereon  at  over  £300* 
Held,  that  a  judgment  of  the  Supreme  Court 
of  a  State  refusing  any  relief  was  a  judgment 
which  involved  a  claim,  demand,  or  question 
to  or  respecting  property  amounting  to  or  of 
the  value  of  £300  within  the  meaning  of  the 
Judiciary  Act  19()3,  sec.  35  (1)  (a),  (2),  and 
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therefore  that  au  appeal  to  the  High  Court 
Uy  withoat  leave.  Per  O'Connor  J.— The 
meature  of  the  appealable  amoont  is  the  value 
of  the  appellant *8  interest  in  the  property  or 
cinl  right.  An  order  refusing  a  trustee  his 
(XMts  is  subject  to  appeal,  as  is  also  the  ques- 
tion as  to  whether  the  trustee  has  been  guilty 
of  such  misconduct  as  to  disentitle  him  to 
costs.  Judgment  of  Supreme  Court  varied. 
AniM  V.  Praur 78 


Appeal  to  Privy  Council  from  Judgment 

of  High  Cuart— Stay  of  proceedings.]— The 
Privy  Council  having  granted  special  leave  to 
appeal  from  a  judgment  of  the  High  Court  in 
its  appellate  jurisdiction  by  which  the  cause 
was  remitted  to  the  Supreme  Court  of  a 
State  for  inquiries,  proceedings  under  such 
jadgment  pending  the  appeal  were  stayed,  on 
payment  into  Court  of  the  taxed  costs  of  the 
appeal  to  the  High  Court.  The  Court,  in  the 
absence  of  special  circumstances,  refused  to 
remove  the  stay.     Baynt  v.  Blakt         -    944 


^New  trial  —  lisdlrection  —  Stress  laid 

01  rae  point  more  than  on  another — Attention 
of  Jadge  Bot  called.] — A  new  trial  will  not  be 
granted  on  the  groimd  of  misdirection  because 
the  Judge  has  laid  stress  on  one  point  more 
than  on  another  ;  nor  unless  the  attention  of 
the  Judge  has  been  called  at  the  trial  to  the 
alleged  misdirection,  and  opportunity  has 
been  given  to  correct  it.  Ste  IirsuRANCE. 
Mniiial  Life  Insurance  Co.  of  New  York  v. 
Mm 311 


^Hew  trial — Trial  with  Jury— -llBdlrec- 

tloa— No  objeetluia  at  trial— Fraud — Amend- 
Mt  of  pleadings  before  High  Court.]— In  an 
Action  tried  with  a  jury,  the  plaintiff  sought 
to  have  a  certain  contract  set  aside  on  the 
ground  of  a  conspiracy  to  defraud  him.  The 
case  was  left  to  the  jury  generally,  and  they 
found  for  the  defendante.  No  objection  was 
taken  at  the  time  to  the  Judge  not  having  put 
cpedfic  questions  to  the  jury.  Held,  that  the 
plaintiff  was  not  entitled  to  a  new  trial  on  the 
gnmnd  of  misdirection.  Quare,  whether, 
under  the  circumstances,  the  plaintiff  was,  on 
the  hearing  of  the  appeal  before  the  High 
Court,  entitled  to  amend  his  pleadings  in 
onler  to  raise  a  new  case  suggested  to  be  dis- 
doaed  by  the  evidence,  and  to  have  a  new 
trial.  By  consent,  and  subject  to  terms, 
wder  of  the  Supreme  Court  of  Western  Aus* 
talia  varied.  Jiich  v.  Streliiz  Bros,  d:  Mos8 
601 

~— Mew  trial — Verdlet  for  defendant.]— 

Although  in  the  notice  of  appeal  a  new  trial 
wily  was  asked  by  the  defendanU,  the  Court 
m  allowing  the  appeal,  bein^  of  opinion  that 
on  the  admitted  facta  no  jury,  if  properly 
™ct«d,  could  reasonably  find  a  verdict  for 
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the  plaintiff,  ordered  a  verdict  to  be  entered 
for  the  defendants.  Balniain  New  Ferry  Co^ 
Ltd.  v.  Robertson 379 


-Special  leave  to  appeal — DilHcult  question 


of  law — Case  involving  small  amount— Rescis- 
sion of  special  leave— Statute  of  Frauds  (89 
Car.  II.  c.  8),  sees.  8, 4 — Agreement  by  tenant 
to  surrender  leasehold— Executed  agreement 
— Surrender  by  operation  of  law — Admissi- 
bility of  parol  evidence,]  —  The  appellant 
brought  an  action  in  a  District  Court  (which 
has  no  equitable  jurisdiction)  to  recover  a  sum 
of  money  which  he  alleged  that  the  respondent 
had  agreed  to  pay  him  upon  a  contract  for  the 
surrender  of  a  lease  of  laud  and  goods  held  by 
the  appellant  from  the  respondent.  The 
appellant's  evidence  established  a  case  of 
surrender  by  operation  of  law,  and,  according 
to  the  appellant,  there  was  also  a  verbal 
agreement  by  the  respondent  to  pay  the  sum 
claimed  in  consideration  of  the  surrender. 
Objection  being  taken  that  the  action  could 
not  be  brought  because  the  agreement  alleged 
came  within  the  words  of  the  4th  section  of 
the  Statute  of  Frauds y  and  was  not  in  writing  : 
Heldy  that  the  printiple  which  allows  evi- 
dence to  be  given  of  the  terms  of  a  verbal 
lease  was  not  applicable  to  the  case  w^here  a 
surrender  might  take  effect  without  a  writing 
under  sec.  3  of  the  Statute  of  Frauds  ;  but 
Quoere  whether  the  4th  section  of  the  Statute 
does  or  does  not  apply  to  the  case  of  an 
executed  contract  for  the  surrender  of  a  leAse. 
The  Supreme  Court  having  held  that,  though 
the  plamtiff  might  recover  in  a  suit  in  equity, 
he  could  not  in  an  action  at  law,  the  High 
Court,  having  regard  to  the  difficulty  of  the 
question  arising  under  the  Statute  of  Frauds, 
the  fact  that  the  immediate  question  for 
determination  was  one  of  procedure  only,  and 
the  smallness  of  the  amount  involved, 
rescinded  special  leave  to  appeal.  Dalgarno 
v.  Hannah,  1  C.L.R.,  1,  followed.  Special 
leave  to  appeal  from  the  decision  of  the 
Supreme  Court :  Bagnall  v.  White,  (1906)  6 
S.R.  (N.S.W.),  67,  rescinded.  Bagnall  v. 
WhiU -89 


-Special  leave  to  appeal — Question  of  fact 


— Probate  of  will — Issues  of  unsound  mind 
and  undue  Influence — Costs  of  unsuceessfkil 
caveator.] — Although  as  a  general  rule  an 
unsuccessful  defendant  in  a  probate  suit  will 
not  be  ordered  to  pay  the  costs,  if  he  had  an 
interest  in  opposing  probate  and  the  will  was 
made  under  circumstances  which  naturally 
tended  to  raise  a  suspicion  of  testamentary 
incapacity  or  undue  influence,  there  may, 
nevertheless,  be  other  circumstances  render- 
ing the  defendant's  opposition  unreasonable 
and  justifying  an  order  for  costs  against  him. 
In  a  case  where  the  question  whether  a 
defendant  had  by  his  conduct  disentitled  him- 
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PACIFIC  ISLAND  LABOVREBS—continued. 

expel  alien  fi-ieiids — The  Constiliition  (63  A 
64  Vict.  e.  12),  sec.  51  (xix.),  (xxri.)*  (xxix.), 
(XXX.)—  Paciflo  Island  Lalionrers  Act  1801 
(No.  16  of  1901),  sec.  S.]See  Deportation. 
JRohtelmta  v.  Brenan       -        -        -        -    395 

PATENT— Iiift*ing:emen(— Validity  of  patent— 
Combination— Prior  pabllcatlon — Patrnts  Act 
18»0  (Vict.),  (No.  1198),  se<*.  56.]— Where  a 
patent  is  sought  for  a  combination  of  several 
parts,  it  is  not  necessary  in  the  specification 
to  distinguish  between  those  parts  wiiich  are 
old  and  those  which  are  new.  Sec.  56  of  the 
Patents  Act  1890  operates  to  protect  a  patent 
the  specification  of  which  contains  several 
claims,  one  of  which  is  identical  with  one  of 
several  claims  in  a  specification  for  a  prior 
patent  granted  out  of  Victoria,  and  is  not 
limited  to  cases  where  there  is  absolute 
identity  between  the  invention  sought  to  be 
patented  in  Victoria  and  that  in  renpect  of 
which  a  patent  has  been  granted  out  of  Vic- 
toria. A  patent  was  granted  in  Victoria  for 
rotary  disc  ploughs,  and  the  specification  con- 
tained several  claims,  each  of  them  being  for 
a  combination.  In  an  action  by  the  patentee 
for  an  infringement :  Heldy  on  the  evidence, 
that  each  of  the  claims  was  new,  was  good 
subject-matter  for  a  patent,  and  was  useful, 
and  that  the  patent  was  valid.  Decision  of 
the  Supreme  Court :  Peacock  v.  IJ,  Af, 
OHhonie  ds  Go,,  (1906)  V.L.R.,  375;  27 
A.L.T.,  207,  reversed.  Peacock  v.  2>.  M, 
Osborne  tk  Co. 921 

PAYMENT,  UNCERTAINTY  OF  DURATION  OF— 

Agreemfnt — Interpretation.]  —  See  Prosegu- 
TIOK.     Kei-ridge  v.  Simmonds-       •        -    253 

PENALTY  OR  LIQUIDATED  DAMAGES -Hiring 
agreement — Acceleration  of  rent  on  breach.] 
— See  Company.  Lamaon  Store  Service  Co.  v. 
Bttssell  Wilkins  ds  Som  Ltd,  -        -    672 

PETITION,  SENDING  FALSE,  TO  GOVERNOR.] 

—See  Criminal  Law-  White  v.  The  King 
-         -         -    152 

PLEADING  —  Amendment.]— 'See  Assault  and 
False  Imprisonment.  Balmain  Xew  Ferry 
Go.  Ltd.  v.  Robertson     -        -        -        .    379 

PLEADINGS,  AMENDMENT  OF— New  ca8e.]-.S'e^ 
Practice.     Rich  v.  Strelitz  Bros,  dt  Moss    601 

POLICE  OFFICER— Tenure  of  office— Who  may 
dismiss — ^*  GoTemment,"  meaning  of >- Wrong- 
ful dismissal- Police  Act  1883  (Qii.),  (27  Tlct. 
No.  11),  sec.  6.] — By  sec.  6  of  the  Police  Act 
1863  it  is  provided  that  the  Commissioner  uf 
Police  "  shall  appoint  fit  and  proper  persons 
to  fill  such  vacancies  as  may  hereafter  occur 
among  the  sereeants  and  constables  of  the 
police  force,  and  upon  snfficient  proof  of  mis- 
conduct or  unfitness  to  be  submitted  for  the 
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approval  of  the  Government  shall  have  power 
to  dismiss  any  sergeants  and  constables,  and 
all  sergeants  and  constables  of  whatever  grade 
shall,  so  long  as  they  continue  members  of  the 
force,  have  all  such  powers,  privileges,  and 
advantages,  and  be  liable  to  all  such  duties  or 
responsibility  as  any  constable  duly  appointed 
now  has  or  hereafter  may  have  either  by  com- 
mon law  or  by  virtue  of  any  Statute."  Held, 
that  the  word  "Government"  means  the 
Executive  Government  acting  through  the 
Minister  responsible  for  the  carrying  out  of 
the  provisions  of  the  Act,  and  that  the  ex- 
pression **  submission  to  the  approval  of  the 
Government"  means  submission  to  the  ap- 
proval of  tlie  Crown  acting  through  the 
proper  responsible  Minister,  whoever  he  may 
oe.  Held  further,  that  under  the  section  a 
constable  holds  office  during  pleasure,  and 
that,  as  his  office  is  of  that  tenure,  an  action 
for  wrongful  dismissal  will  not  lie  against  the 
Government.  Decision  of  the  Supreme  Court : 
Foley  V.  Ryder,  (1906)  St.  R.  Qd.,  225,  re- 
versed.    Ryder  v.  Foley         -         -        -    422 

POSSESSION,  PERSON  IN  EXCLUSIYE— Right- 
ful owner  uulcnuwn  —  Compensation.] — See 
Land  Resumption.     Perry  v.  Clissold  •    374 

PRACTICE— Appeals  from  Supreme  Courts— 
Time  for  lodging  security  —  Extension  — * 
Lapsed  appeal — Special  leave — Appeal  Rules, 
sec,  IV.,  r.  10.]— An  appellant  omitted  to 
lodge  security  within  the  time  prescribed  bv 
the  Rules,  and,  after  the  time  had  expired, 
applied  to  the  High  Court  for  extension  of 
time  and  reduction  of  the  security.  The 
Court  expressed  a  doubt  whether  they  had 
power  to  extend  the  time  owing  to  the  appeal 
having  lapsed,  but,  having  regard  to  the 
special  circumstances  of  the  case,  granted 
special  leave  to  appeal  and  reduced  the 
security  conditionally  upon  the  appellant 
setting  down  the  appeal  for  the  current 
sittings.     Miller  v.  Mnjor     •        -        -    219 

Appeal    to    High  Court  —  Judgment 


luTolvlng  claim,  demand  or  question  to  or 
respecting  property  amounting  to  £S00— 
Judiciary  Act  190S  (No.  6  of  1903),  sec.  35  (1) 
(a),  (2) — Judgment  ordering  trustee  to  pay 
costs — Right  of  trustee  t-o  appeal.] — An 
action  was  brought  by  a  remainderman  ask- 
ing for  a  declaration  that  the  trustees  were 
liable  to  keep  and  maintain  the  property  and 
the  buildings  and  fences  thereon  in  repair 
during  the  life  of  the  tenant  for  life.  The 
property  was  valued  at  about  £2,0(X),  and  the 
buildings  and  fences  thereon  at  over  £300. 
Held,  that  a  judgment  of  the  Supreme  Court 
of  a  State  refusing  any  relief  was  a  judgment 
which  involved  a  claim,  demand,  or  question 
to  or  respecting  property  amounting  to  or  of 
the  value  of  £300  within  the  meaning  of  the 
Judiciary  Act  1903,  sec.  35  (1)  (a),  (2),  and 
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therefore  that  au  appeal  to  the  High  Court 
Uy  without  leave.  Per  O'Connor  J.— The 
measure  of  the  appealable  amount  is  the  value 
of  the  appellant's  interest  in  the  property  or 
civil  right.  An  order  refusing  a  trustee  his 
costs  is  subject  to  appeal,  as  is  also  the  ques- 
tion as  to  whether  the  trustee  has  been  guilty 
of  such  misconduct  as  to  disentitle  him  to 
costs.  Judgment  of  Supreme  Court  varied. 
AwiM  V.  Praitr 78 


Appeal  to  Privy  Coancil  from  Judgment 

of  High  Cuart— Stay  of  proce^ings.]— The 
Privy  Council  having  granted  special  leave  to 
appeal  from  a  judgment  of  the  High  Court  in 
its  appellate  jurisdiction  by  M'hich  the  cause 
was  remitted  to  the  Supreme  Court  of  a 
State  for  inquiries,  proceedings  under  such 
judgment  pending  the  appeal  were  stayed,  on 
payment  into  Court  of  the  taxed  costs  of  the 
appeal  to  the  High  Court.  The  Court,  in  the 
absence  of  special  circumstances,  refused  to 
remove  the  stay.     Bajpie  v.  Blake         -    944 


Jieyr  trial  —  Misdirection  —  Stress  laid 

01  sse  point  more  than  on  another — Attention 
of  Jadge  Bot  eallesi.] — A  new  trial  will  not  be 
granted  on  the  ground  of  misdirection  because 
the  Judge  has  laid  stress  on  one  point  more 
than  on  another  ;  nor  unless  the  attention  of 
the  Judge  has  been  called  at  the  trial  to  the 
alleged  misdirection,  and  opportunity  has 
been  given  to  correct  it.  See  Iksurancb. 
Mutml  Lift  Insurance  Co,  of  New  York  v. 
Mom 311 


Hew  trial — Trial  with  jury — Mlsdirec- 

tioa— Ho  objection  at  trial— Fraud — Amend- 
■eat  of  pleadings  before  High  Conrt.]— In  an 

action  tried  with  a  jury,  the  plaintiff  sought 
to  have  a  certain  contract  set  aside  on  the 
ground  of  a  conspiracy  to  defraud  him.  The 
case  was  left  to  the  jury  generally,  and  they 
foBod  for  the  defendants.  No  objection  was 
taken  at  the  time  to  the  Judge  not  having  put 
■peci6c  questions  to  the  jury,  ffeldf  that  the 
plaintiff  was  not  entitled  to  a  new  trial  on  the 
ground  of  misdirection.  Qucerty  whether, 
ander  the  circumstances,  the  plaintiff  was,  on 
the  hearing  of  the  appeal  before  the  High 
Court,  entitled  to  amend  his  pleadings  in 
order  to  raise  a  new  case  suggested  to  be  dis- 
doied  by  the  evidence,  and  to  have  a  new 
trial.  Bv  consent,  and  subject  to  terms, 
order  of  the  Supreme  Court  of  Western  Aus- 
tralia varied.  Bich  v.  Slreiiiz  Bros,  de  Mom 
601 


^Kew  trial — Verdiet  for  defendant.]— 

Although  in  the  notice  of  appeal  a  new  trial 
only  was  asked  by  the  defendants,  the  Court 
in  allowing  the  appeal,  beins  of  opinion  that 
on  the  admitted  facts  no  jury,  if  properly 
dir'dcted,  coold  reasonably  find  a  verdict  for 
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the  plaintiff,  ordered  a  verdict  to  be  entered 
for  the  defendants.  Bctlniain  New  Ferry  Go, 
Ltd.  V.  Boberlson 379 


-Special  leave  to  appeal — Dimcnlt  question 


of  law — Case  Involving  small  amount— Rescis- 
sion of  special  leave — Statute  of  Frauds  (89 
Car.  II.  c.  3),  sees.  8, 4 — Agreement  by  tenant 
to  surrender  leasehold — Bxeeuted  agreement 
— Surrender  by  operation  of  law — Admissi- 
bility of  parol  evidence,]  —  The  appellant 
brought  an  action  in  a  District  Court  (which 
has  no  equitable  jurisdiction)  to  recover  a  sum 
of  money  which  he  alleged  that  the  respondent 
had  agreed  to  pay  him  upon  a  contract  for  the 
surrender  of  a  lease  of  laud  and  goods  held  by 
the  appellant  from  the  respondent.  The 
appellant's  evidence  established  a  case  of 
surrender  by  operation  of  law,  and,  according 
to  the  appellant,  there  was  also  a  verbal 
agreement  by  the  respondent  to  pay  the  sum 
claimed  in  consideration  of  tlie  surrender. 
Objection  being  taken  that  the  action  could 
not  be  brought  because  the  agreement  alleged 
came  within  the  words  of  the  4th  section  of 
the  Statute  of  Frauds,  and  was  not  in  writing  : 
Heldy  that  the  printiple  wliich  allows  evi- 
dence to  be  given  of  the  terms  of  a  verbal 
lease  was  not  applicable  to  the  case  where  a 
surrender  might  take  effect  without  a  writing 
under  sec.  .3  of  the  Statute  of  Frauds  ;  but 
Quaere  whether  tlie  4th  section  of  the  Statute 
does  or  does  not  apply  to  the  case  of  an 
executed  contract  for  the  surrender  of  a  le&se. 
The  Supreme  Court  having  held  that,  though 
the  plaintiff  might  recover  in  a  suit  in  equity, 
he  could  not  in  an  action  at  law,  the  High 
Court,  having  regard  to  the  difficulty  of  the 
question  arising  under  the  Statute  of  Frauds, 
the  fact  that  the  immediate  question  for 
determination  was  one  of  procedure  only,  and 
the  smallness  of  the  amount  involved, 
rescinded  special  leave  to  appeal.  Dalgarno 
V.  Hannah,  1  C.L.R.,  1,  followed.  Special 
leave  to  appeal  from  the  decision  of  the 
Supreme  Court :  Bagnall  v.  White,  (1906)  6 
S.R.  (N.8.W.),  67,  rescinded.  Bagnall  v. 
White -        -      89 


Special  leave  to  appeal — Question  of  fact 

— Probate  of  will— Issues  of  unsound  mind 
and  undue  Influence — Costs  of  unsnccessftal 
caveator.] — Although  as  a  general  rule  an 
unsuccessful  defendant  in  a  probate  suit  will 
not  be  ordered  to  pay  the  costs,  if  he  had  an 
interest  in  opposing  probate  and  the  will  was 
made  under  circumstances  which  naturally 
tended  to  raise  a  suspicion  of  testamentary 
incapacity  or  undue  influence,  there  may, 
nevertheless,  be  other  circumstances  render- 
ing the  defendant's  opposition  unreasonable 
and  justifying  an  order  for  costs  against  him. 
In  a  case  where  the  question  whether  a 
defendant  had  by  his  conduct  disentitled  him- 
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self  to  lake  advantage  of  the  general  rule  or 
not  depended  upon  the  facts  special  leave  to 
appeal  to  the  High  Court  was  refused. 
Special  leave  to  appeal  from  the  decision  of 
Walker  J.  refused.     Dwyer  v.  Viwlin    -    216 


-Trial  with  a  Jury — Cause  ^'  heretofore 


within  the  cognizance  of  the  Court  in  its 
Equitable  Jurisdiction  " — Action  for  damages 
for  breach  of  covenant — Mortgagor  and  Mort- 
gagee— Prolonged  examination  of  documents 
or  accounts  —  Rules  uf  Supreme  Court  (Vict.) 
1884,  Order  XXXVI.,  rr.  3,  4,  5,  6,  7.]— A 
plaintiff  alleged  in  his  statement  of  claim, 
that,  by  a  covenant  in  a  mortgage  deed 
between  himself  as  mortgagor  and  the  defend- 
ants as  mortgagees,  the  defendants  covenanted 
not  to  realize  on  tiie  mortgage  security  until 
they  had  realized  on  the  security  of  a  prior 
mortg(4ge  between  the  same  parties  given  to 
secure  the  same  debt  and  that  the  defendants 
had  committed  a  breach  of  such  covenant,  and 
he  claimed  damages  for  such  breach.  Heldf 
that  the  cause  was  one  **  heretofore  within 
the  cognizance  of  the  Court  in  its  Equitable 
Jurisdiction,"  within  the  meaning  of  Order 
XXXVI.,  r.  3,  of  Rules  of  the  Supreme  Court 
1884,  and  therefore  that  the  action  must  be 
tried  before  a  Judge  without  a  jury,  unless 
the  Court  otherwise  ordered.  Per  Griffith 
C.J. — The  words  **  any  prolonged  examina- 
tion of  documents  or  accounts"  in  Order 
XXXVI.,  r.  5,  refer  to  an  examination  by  the 
jury.  Decision  of  the  Full  Court  affirmed, 
but  on  a  different  ground.  Hay  v.  Dalgety  A 
Co.  Ltd. 913 


Verdict  of  Jury    in    Court  exereising 

federal  Jurisdiction — Misdirection — New  trial 
motlou — Jurisdiction  of  High  Court — Power 
of  Court  to  reduce  damages— Amendment  at 
trial— -Judiciary  Act  (No.  6  of  1903),  sees.  2, 
S9.]  —  SernbUt  that  on  a  motion  for  a  new 
trial  on  the  ground  of  misdirection  the  High 
Court  will  follow  the  practice  of  the  Supreme 
Court  and  refuse  to  grant  a  new  trial  if  the 
misdirection  involves  only  a  trifling  amount. 
If,  on  a  motion  for  a  new  trial  on  the 
ground  that  the  damages  are  excessive,  it 
appears  that  the  damages  are  excessive,  but 
that  the  plaintiff  is  entitled  to  something 
more  than  nominal  damages,  the  Court  has  no 
jurisdiction  to  reduce  the  damages  and  enter 
a  verdict  for  the  lesser  amount  except  by  con- 
sent of  the  parties.  Distinction  between 
nominal  and  small  damages  considered.  It  is 
a  matter  for  the  discretion  of  the  Judge  at  the 
trial  to  refuse  or  to  allow  an  amendment  of 
the  plaintiff's  claim  by  the  filing  of  fresh  par- 
ticulars, and,  if  the  Judge  refuses  it,  the 
Court  of  Appeal  will  not  interfere  with  his 
discretion  if  the  defendant  might  by  any  pos- 
sibility have  been  prejudiced  by  the  amend- 
ment.    The  High  Court  has  jurisdiction  to 
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entertain  a  motion  for  a  new  trial  after  the 
verdict  of  a  jury  in  the  Supreme  Court  of  a 
State  exercismg  federal  jurisdiction  under  sec. 
39  of  the  Judiciary  Act  1903.  Baume  r.  The 
Commonicealth 97 

PRESIDENT  OF  COMMONWEALTH  COURT  OF 
CONCILIATION  AND  ARBITRATION,  JURIS- 
DICTION OF— Appeal  from  Registrar— Statiag 

case.]— iS'cc  State  Instrd mentality,  Ikter- 
FERENCB  WITH.  Ftderot^.d  Amaigamated 
Oovernment  Railway  Ac,  Astociatio7i  v.  New 
South  Wale^  Railway  Traffic  Employd^  Associa- 
tion          488 

PRINCIPAL  AND  AGENT  —  Secret  InstracUoas 
limiting   apparent   aathority — Cosiraet  re> 
served  for  approval  of  priacipal— EITeet  of 
priacipars  silence— Holding  out — Evidenee— 
New  trial— Costs— Discretion  of  Conrt.] — ^The 
appellants  were  paper  manufacturers  carrying 
on  business  in  New  Yorlc.     The  agency  for 
the  sale  of  their  goods  in  Australasia  was  held 
by  a  Sydney  firm  who  acted  under  a  written 
authority  which  provided,  itUer  alia,  that  all 
contracts  should  be  made  in  the  name  of  the 
appellants  to  whom  all  contracts  were  to  "be 
submitted  for  approval."  In  an  action  by  the 
respondents  against  the  appellants  on  a  con- 
tract alleged  to  have    been    made  for    the 
appellants  by  their  agents  in  Sydney  for  the 
supply    of    paper    to    the    respondents,    the 
respondents  put  in  evidence  the  document 
containing  the  authority,  and  also  sought  to 
show  that  the  appellants  had  held  out   the 
agents  or  allowed  them  to  hold  themselves  out 
as  having  authority  to  enter  into  such  con- 
tracts without  reference  to  their  principals. 
Held,  that,  though  the  document  put  in  evi- 
dence by  the  respondents  contained  the  actual 
terms  of  the  agency,  they  were  not  precluded 
thereby  from  giving  evidence  of  the  holding 
out,  for  the  jury  were  entitled  to  disregard 
the  limitation  upon  the  authority  contained  in 
the  document,   if    it   was   unknown    to   the 
respondents,  and  if  the  principals  knew  that 
the  agents  were  acting  as  if  their  authority 
was   not  so  limited  ;  and   that,   even  if  the 
respondents  knew  the  exact  terms  of  tlie  docu- 
ment, the  clause  relating  to  the  approval  of 
the  principals,  taken  in  connection  with  the 
rest  of  the  document,  was  reasonably  capable 
of    the    construction    that    the    agents    had 
authority  to  make  provisional  contracts  bind- 

I      ing  the  principals  unless  they  thought  fit  to 

I  notify  that  they  would  not  perform  them,  and 
that,  if  the  respondents  had  acted  upon  the 

,  assumption  that  that  was  the  proper  const^mc- 
tion,  and  the  principals  had  failed  to  notify 
them  within  a  reasonable  time  that  they  dis- 
approved  the  contract,   it  was  open  to   the 

!  jury  to  infer  from  the  silence  of  the  princi|Mds 
that    they   had  assented   to   it.     Ireland   y. 

>      Livingston,  L.R.  5  H.L.,  395,  and  Prince  ▼. 
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Clark,  I  B.  ft  C,  186,  applied.  The  terms  of 
the  document  of  agency  heing  such  as  to 
justify  the  inference  that,  however  limited 
the  authority  of  the  agents  in  respect  of  mak- 
ing contracts,  they  had  at  least  authority  to 
infonii  persons  dealing  with  their  principals 
through  them  whether  a  proposal  had  been 
accepted  or  not,  a  statement  by  the  agents 
that  the  contract  was  being  performed  by 
their  principals  was  admissible  as  evidence 
that  the  proposal  of  the  respondents  had  been 
accepted,  and  that  the  principals  had  ratified 
the  action  of  their  agents.  Held,  also,  that 
documents  relatinsr  to  prior  transactions  be- 
tween the  principals  and  third  persons  through 
the  agents,  and  tending  to  show  that  the  prin- 
cipals knew  that  the  agents  were  holding 
themselves  out  as  having  authority  to  make 
contracts  similar  to  that  sued  upon,  were  not 
rendered  inadmissible  by  the  mere  fact  that 
what  was  actually  done  by  the  principals  in 
furtherance  of  these  transactions  was  done 
after  the  <Iate  of  the  contract  sued  upon.  The 
Supreme  Court  in  making  absolute  a  rule  nisi 
for  a  new  trial,  made  no  order  as  to  costs,  the 
result  being  that  b}-  the  Rules  of  the  Supreme 
Court  each  party  must  bear  his  own  costs  of 
the  first  tnal.  llie  ground  of  the  Court's 
refusal  to  make  any  order  did  not  distinctly 
appear,  though  in  a  similar  case  it  had  refused 
on  the  ground  that  it  had  no  jurisdiction  to 
make  an  order  as  to  costs  in  such  a  case. 
Htld,  that,  under  the  circumstances,  the 
Supreme  Court  must  be  taken  to  have  exer- 
cised its  discretion  as  regards  costs,  and  that 
discretion  should  not  be  reviewed.  Decision 
of  the  Supreme  Court :  Spicer  v.  IrUnntational 
Paper  Co,^  (1906)  6  S.R.  (N.S.VV.),  170, 
affirmed.  Inttmaiitynal  Paper  Co.  v.  Spicer 
739 

PRmCIPAL  AMD  SURETY  —  Continuing  guar- 
•nice  —  De&ult  of  principal  debtor  to  pay 
portion  of  debt  on  demand  —  Liability  of 
surety  —  Interest  — Statute  of  Limitations  — 
Notlee  to  surety.]— By  the  terms  of  a  continu- 
ing guarantee  of  a  customer's  overdraft  with  a 
bank,  the  guarantors  undertook  to  pay  all 
advances  and  debts  owing  or  to  become  owing 
by  the  customer  to  the  bank  *'  to  the  extent 
of  £12,500  and  interest  on  the  same  respec- 
tively in  case  the  customer  should  make 
default  in  payment  thereof  respectively  or  of 
any  part  tnereof  respectively."  On  two  occa- 
sions the  bank  made  demands  upon  the  cus- 
tomer, one  for  payment  of  a  portion  of  the 
overdraft  and  the  other  for  interest  upon  the 
overdraft,  and  the  customer  failed  to  pay. 
Held,  that  the  result  of  the  default  by  the 
customer  to  pay  a  portion  of  the  principal 
debt  on  demana  was  that  a  cause  of  action 
aroee  against  the  guarantors,  not  for  the 
whole  amount  of  the  guarantee,  but  for  the 
amount  as  to  which  the  customer  had  made 
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default,  and  therefore  that  the  Statute  of 
Limitations  began  to  run  against  the  bank  as 
to  that  portion  of  the  indebtedness  only,  and 
the  guarantee  continued  as  security  to  the 
bank  for  the  balance.  Held,  also,  that,  as 
against  the  sureties,  the  Statute  ran  as  regards 
interest  as  well  as  principal  of  the  sums 
demanded.  The  principles  which  regulate 
tbe  right  of  a  surety  to  notice  of  default  dis- 
cussed. Decision  of  Walker  J.,  In  re  The 
Colonial  Finance,  Mortgage,  InveUment  and 
Guarantee  Corporation  Limited,  (1906)  6  S.R. 
(N.S.W.),  6,  varied.  Commercial  Bank  of 
AifAtrcUia  Ltd.  v.  Colonial  Finance  Investment 
dt?  Guarantee  Cor^nyration  Ltd.        -         -       57 

PRIOR  PUBLICATION— Combination— Infringe- 
ment.]— See  Patent.  Peacock  v.  D.  3/. 
Osbotnie  d:  Co. 921 

PRIVY  COUNCIL,  APPEAL  FROX  HIGH  COURT 
TO — Special  leave— No  question  of  law — Case 
of  great  Importance  to  parties — No  question 
of  publte  Importance.]  —  There  being  in  a 
judgment  of  the  High  Court  no  question  of 
law  upon  which  that  judgment  could  be 
objected  to,  the  fact  that  the  case  is  one  of  a 
substantial  character  and  of  great  importance 
to  the  parties  is  not  a  sufficient  ground  for 
granting  special  leave  to  appeal  to  the  Privy 
Council.  Petition  for  special  leave  to  appeal 
from  the  judgment  of  the  High  Court  in  N» 
Gathridge  Limited  v.  WHfley  Ore  Concen- 
trator Syndicate  Limited,  3  C.L.R.,  583, 
dismissed.  Wilfley  Ore  Concentrator  Syndicate 
Lid,  V.  JV.  Guthridge  Ltd.       ■        .         .202 

PRIVY  COUNCIL,  APPEAL  FROM  SUPREME 
COURT  TO— Power  of  Commonwealth  Parlia- 
ment to  take  away  right  of  appeal — Judiciary 
Act  1903  (No.  6  of  1903),  sees.  SO,  38.  39.]— 
See  Leqislativr  Powers.  Webb  v.  Outtrim 
356 

PRIVY  COUNCIL,  APPEAL  TO,  FROM  JUDGMENT 
OF  HIGH  COURT— Stay  of  proceedings.] -^ee 
Practice.    Bayjie  v.  Blake   -        -        -    944 

PROBATE  —  Admfnistratloif  bond  —Sureties  — 
Deed  of  Indemnity  by  beneficiaries — Conceal- 
ment from  Court — Public  policy — Solicitor  and 
client  —  Coiifldential  relation  —  Benefit  con* 
ferred  by  client  on  solicitor — Duty  of  solicitor 
— Independent  advice —  Administration  and 
Probate  Act  1890  (Viet.)  (No.  1060),  sees.  15- 
17.] — In  an  action  against  sureties  on  an  ad- 
ministration bond  which  has  been  assigned 
under  sec.  17  of  the  Administration  andPrO' 
bate  Act  1890  (Vict.),  any  defence  which 
would  be  open  to  tiie  administrator  in  an 
action  for  administration  in  which  breaches  of 
trust  or  devastavit s  are  charged,  is  open  to 
the  sureties,  and  any  facts  which  would  estab- 
lish that,  as  between  the  beneficiaries  and  the 
sureties,  the  former  are  not  entitled  to  claim 
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indemnity  from  the  latter,  may  be  set  up  an  a 
defence.  Wtiere,  as  a  condition  to  becoming 
sureties  to  an  administration  bond,  the 
sureties,  prior  to  the  execution  of  the  bond, 
demand  and  obtain  from  the  beneficiaries  an 
indemnity  against  any  liability  under  the 
bond,  such  indemnity  is  not  ipso  facto  illegal. 
Per  Griffith  C.J.  and  Barton  J. — If  the  circum- 
stances are  such  that,  if  the  indemnity  were 
disclosed  to  the  Court  the  grant  of  adminis- 
tration might  be  refused,  and  that  a  stipula- 
tion that  the  indemnity  should  be  concealed 
from  the  Court  ought  to  be  inferred,  such  a 
stipulation  will  vitiate  the  indemnity.  In 
oraer  to  establish  the  fiduciary  relationship  of 
solicitor  and  client  which  is  necessar}'  to  exist 
in  order  that  the  principles  governing  the 
validit}'  of  benefits  conferred  by  a  client  on 
his  solicitor  shall  apply,  it  is  not  necessary 
that  the  formal  relation  of  debtor  and  creditor 
should  exist,  but  it  is  sufficient  that,  in  the* 
particular  matter  in  question,  the  client  should 
have  relied  upon  the  advice  of  the  solicitor 
and  that  the  solicitor  should  have  known  that 
the  client  so  relied  upon  his  advice.  Two 
members  of  a  firm  of  solicitors  became  sureties 
to  an  administration  bond,  receiving  as  con- 
sideration £7o,  and,  before  executing  the 
bond,  they  required  the  administratrix  and 
her  two  sisters,  who  were  the  only  other 
beneficiaries,  to  execute  a  deed  of  indemnity 
against  any  liability  under  the  bond,  and 
charging  all  their  interests  in  the  estate  as 
security.  The  sisters  had  no  independent 
advice.  In  an  action  on  the  bond  by  the  two 
sisters  of  the  administratrix  to  whom  it  had 
been  assigned  :  Jleldt  that  in  the  absence  of 
independent  advice  the  sureties  could  not 
rely  on  the  deed  of  indemnity,  because,  on  the 
facts,  the  relationship  of  solicitor  and  client 
existed  between  the  sureties  and  the  three  sis- 
ters. Heldf  also,  by  Griffith  C.J.  and  Barton 
J.,  that  the  deed  was  invalid  on  the  further 
ground  that,  even  if  that  relationship  did  not 
exist  between  them,  (1)  it  existed  between  the 
sureties  and  the  administratrix  through  whom 
the  bargain,  which  could  not  be  supported  as 
against  her,  was  made  with  her  two  sisters ; 
and  (2)  the  bargain  was  one  made  between 
solicitors  and  the  cestuis  que  trtLsteiU  of  their 
client  without  independent  advice  for  a  charge 
on  the  trust  estate.  Held,  further,  that  the 
administration  bond  and  the  deed  of  indemnity 
were  independent  contracts,  and  that  the  im- 
possibility of  discharging  the  defendants  from 
the  bond  was  no  answer  to  a  claim  to  set  aside 
the  deed.  Judgment  of  Supreme  Court  {ffol- 
royd  J.)  pursuant  to  answer  to  question 
referred  by  him  to  the  Full  Court  {Bayne  v. 
Blake,  (1906)  V.L.R.,  112;  27  A.L.T.,  143) 
reversed.     Bayne  v.  Blake     -         -        -         1 

PROCEEDINGS,  STAY  OF  —  Appeal  to  Privy 
CoiiHcil  rrom  Juilgmcnt  of  High  Court.]— 5ee 
Practice.     Bayne  v.  Blake  -        -  944 


PROHIBITED  DEGREES  —  Nnlllty  —  Uws  of 
England  intniduced  into  Colony  on  settlement 
—28  Henry  VIII.  c.  7,  sec.  \\,\—See  Husband 
AND  Wife.     Milltr  v.  Major  -    219 

PROHIBITED  HHMIGRAXT.]  ~  ^ee  Immigrant, 
Prohibited. 

PROHIBITIOir,  IMPLIED  —  Interference  with 
legislative  or  executlTe  power  of  CommoD- 
wealtli.] — See  Leglslative  Powers.  WtJbh 
V.  Outtrim 356 

PROHiemOTr,  statutory— Appeal  —  Ainend- 
nient— Judiciary  Act  190S  (\o.  6  of  1903),  sec. 
57.]  —  See  Immigrant,  Prohibited.  AUx- 
ander  v.  Doiwhoe    -----    781 

<«  PROLONGED  EXAHINATIOKT  OF  DOCVXENTS 
OR  ACCOUNTS,''  MEANING  OF  —  Rules  of 
Supreme  Court  (Vict.)  1884,  Order  XXXVL, 

rr.  S,  4,  5,  6,  7.] — See  Practice.    Hay  v.  JDal- 
gety  d:  Go.  Ltd. 913 

PROOF  OF  DEBT— Windlng-np— HIrlnir  Apree- 
tnenC  —  Acceleration  of  rent  on  breack  — 
Liquidated  damag^es  or  penalty.] — See  Com* 
PANY.  Lanison  Store  Service  Co.  Ltd.  v. 
Russell  Wilk-ina  dt  Sons  Ltd.    -  ■    672 

PROSECUTION— Compromise  of  prosecution  bj 
deed— Public  policy  —  Defamation  —  Uncer- 
tainty of  duration  of  payment — Interpreta- 
tion.]— S.  aud  K.  wiio  had  been  coliabiting 
togetlier  agreed  by  deed  to  live  apart  for  the 
future.  By  tiie  first  paragraph  of  the  deed  K. 
Agreed  to  pay  S.  a  certain  sum  per  montii,  no 
period  being  mentioned  for  the  coDtinuance  of 
the  payments.  By  the  second  paragraph  of 
the  deed  S.  agreed,  in  consideration  of  the 
monthly  payment,  to  withdraw  proceedings 
pending  acainstK.  upon  a  complaint  which  on 
the  same  day  she  had  laid  against  him  for  un* 
lawfully  publishing  oral  defamatory  matter 
about  her.  Held  :  That  such  agreement  ww 
not  void  for  uncertainty,  as  it  must  be  con- 
strued as  meaning  that  K.  would  pay  S.  the 
specified  monthly  sum  during  their  joint 
lives.  Heldf  further :  That  as  the  osenoe 
the  subject-matter  of  the  prosecution  was  not 
of  a  public  nature,  but  was  one  for  which  the 
injured  person  could  sue  and  recover  damages, 
the  general  rule  of  law  that  an  agreement  to 
stifle  a  prosecution  is  contrary  to  public  policy 
and  void  did  not  apply.  Decision  of  the 
Supreme  Court:  Simmonds  v.  Kerridge,  8 
W.A.L.R.,  132,  affirmed.  Kenidge  v.  Sim- 
monds 253 

PUBLIC  POLICY— Compromise  -Defamation.]— 

See  Prosecution.    Kerridge  v.  Simmonds  253 

PUBLIC  SERVANT -Wrongful  dismissal— En- 
forced resignation  —  Charge  —  Vagneness  — 
Inquiry  by  Board  —  Unfairness  —  Action  by 
Governor  in  Council — Neglect  of  duty  —  Mal- 
administration—Public Service  Act  189C  ((H*) 
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(CO  Tict.  Ho.  15),  sees.  40,  41,  42.]  —  The 
Public  Service  Act  1896  (Queensland )» sees.  40- 
^,  provides  that  an  officer  in  the  Government 
aenrice  shall  only  be  dismissed  in  the  manner 

?rovided  by  the  Act,  which  is  as  follows  : — 
"he  Minister  or  permanent  head  of  his  depart- 
ment may  suspend  him ;  the  Public  Service 
Board  then  hold,  either  by  themselves  or  some 
person  appointed  by  them  for  the  purpose,  an 
inquiry  into  the  charge  made  against  him,  and 
report  to  the  Governor  in  Council,  who  may 
take  such  action  as  is  prescribed  by  the  Act. 
The  plaintiff  sued  the  Government  for  wrong- 
ful dismissal,  alleging  that  no  proper  inquiry 
had  been  held,  because  the  charges  made 
against  him  were  not  sufficiently  specific ; 
that  detailed  particulars  of  the  charges  were 
refused  until  some  time  after  the  opening  of 
the  inquiry ;  that  he  was  refused  access  to 
witnesses  and  documents  until  after  the  in- 
quiry began,  and  was  otherwise  harassed  in 
the  conduct  of  his  defence ;  and  that  the 
Home  Secretary,  his  departmental  head  by 
whom  he  had  been  suspended,  sat  as  a  member 
of  the  Public  Service  Board  to  consider  the  evi- 
dence taken  by  the  person  appointed  to  hold 
the  inquiry,  thus  sitting  as  a  judge  in  his  own 
cause.  Plaintiff  recovered  a  verdict  from  the 
Govemment,  which  was  set  aside  by  the  Full 
Court.  ffM :  In  making  a  formal  charge 
against  an  officer,  for  the  purposes  of  an 
inquiry,  it  is  not  necessary  at  the  outset  to  use 
more  particularity  than  is  prescribed  by  the 
Act.  It  is  sufficient  for  the  validity  of  the 
inquiry  under  the  Act  if  the  officer  charged  is 
made  acquainted  with  the  particulars  of  the 
charge  in  time  to  afford  him  a  fair  opportunity 
of  meeting  it.  Principles  laid  down  m  Osgood 
T.  NtlMon,  L.R.  5  H.L.,  636,  and  in  Leeson  v. 
OenercU  Council  of  Medical  Education  and 
Regvdration,  43  Ch.  D.,  366,  applied.  Sec.  42 
of  the  Public  Service  Act  1896  provides  that 
an  inquiry  shall  not  be  made  by  the  person  by 
whom  the  officer  was  suspended,  or  by  whom 
the  charge  was  made.  Held^  that  such  pro- 
Tision  does  not  render  the  Minister  who  has 
suspended  the  officer  incapable  afterwards  of 
acting  as  a  member  of  the  Board  to  consider 
the  evidence  taken  upon  the  charge.  Judg- 
ment of  the  Supreme  Court,  Stockwell  v. 
Bjfd^,  (1906)  St.  R.  Qd.,  274,  affirmed. 
StockweU  V.  Ryder 469 

PTOLIC  SERVICE— CivU  Service  Act  (N.S.W.), 
(48  Yiet.  No.  24),  see?.  46.  48— Public  Service 
let  (1I.S.W.),  (No.  25  of  1895),  8««^.  8,  59,  60— 
Pablic  Servlee  (Saperannoatlon)  Act  (N.S.W.), 
(lo.  55  of  i899),  sec.  2— Services  of  officer 
dbpeaved  with — Abwiitlen  i»f  office — Qncsiion 
#f  fact — Estopped  by  acqaie8reiice.]-^3eo.  46 
il  the  OivU  Service  Act  1884  provides  that 
when  the  services  of  an  officer  of  the  Civil 
Service  are  dispensed  with  **in  consequence 
of  the  abolition  of  his  office,'*  and  no  other 
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office  can  be  offered  him,  he  shall  be  entitled 
to  retire  upon  the  superannuation  allowance 
provided  for  by  other  sections  of  the  Act. 
Sec.  8  of  the  Public  Sei'vice  Act  1895  provides 
that  the  Public  Service  Board  shall  investi- 

fate  the  working  of  each  department  of  the 
^ublic  Service,  and  if  it  finds  a  greater 
number  of  persons  employed  than  necessary, 
and  if  the  persons  in  excess  cannot  be  profit- 
ably employed  in  any  other  department,  their 
services  shall  be  dispensed  with  subject  to 
certain  provisions  in  other  sections  for  a 
refund  of  their  contributions  to  the  super- 
annuation account,  and  a  gratuity.  The 
appellant  for  some  years  up  to  June  1896  held 
an  office  which  was  officially  known  as  that  of 
Accountant  in  Bankruptcy,  and  was  formally 
notified  in  the  Gazette  as  ranking  next  after 
that  of  Registrar  in  Bankruptcy,  and  as  such 
officer  he  performed  certain  specified  duties 
attached  to  the  office.  The  fublic  Service 
Board  investigated  the  working  of  the  Bank- 
ruptcy department,  regradcd  the  officers,  and 
reported  to  that  effect  to  the  Minister,  attach- 
ing to  their  report  a  schedule  of  the  officers, 
amongst  which  the  appellant's  name  did  not 
appear.  Subsequently  the  appellant  was 
notified  by  letter  that  his  retirement  had  been 
recommended  by  the  Board  and  approved  of 
by  the  Governor,  and  a  Gazette  notice  to  that 
enect  was  shortly  afterwards  published. 
Thereafter  no  officer  held  the  title  ot  Account- 
ant in  Bankruptcy  or  the  status  formerly 
enjoyed  by  the  person  holding  that  office,  atad 
the  duties  formerly  attached  to  the  office  were 
distributed  amongst  other  officers  of  the  de- 
partment. Heldt  that  it  was  a  question  of 
fact  whether  the  services  of  the  appellant 
were  dispensed  with  owing  to  the  abolition  of 
his  office  within  the  meaning  of  sec.  46  of  the 
Act  of  1884,  or  under  the  provisions  of  sec.  8 
of  the  Act  of  1895,  and  that  on  the  evidence 
the  proper  inference  to  be  drawn  from  the 
faces  was  that  his  services  had  been  dispensed 
with  under  the  former  section.;  and,  as  the 
rights  given  by  the  Civil  Service  Act  1884  to 
contributors  to  the  superannuation  account, 
of  which  the  appellant  was  one,  had  not  been 
taken  away  by  subsequent  legislation,  the 
appellant  was  entitled  to  the  arrears  of  the 
pension  provided  by  that  Act.  Held^  also, 
that  the  acceptance  by  the  appellant,  shortly 
after  his  retirement,  of  a  gratuity  under  the 
Public  Service  Act  1905  and,  later,  of  a  pension 
under  the  Public  Service  {Suf^erannuation)  Act 
1899,  was  not,  under  the  circumstances,  such 
an  acquiescence  as  would  operate  as  a  bar  to 
the  subsequent  assertion  of  his  claim  to  be 
dealt  with  under  the  (Jivil  Service  Act  1884. 
Decision  of  the  Supreme  Court :  Greville  v. 
WUliams,  (1905)  5  S.R.  (N.S.W.),  600. 
reversed.     Greville  v.  Williams      -        -    694 

QUARTER  SESSIONS— Appeal  to,  frum  an  order 
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QUARTER  HESSlOm-^cotUinued, 
of  Licensing  Court— Re-hearing.] — Sef.  Club. 
Sweeney  v.  Fitzhaixiinge  -  -     716 

QUORUM,  PRESENCE  OF— ExtnMrdinary  resoln- 
Uon  —  Presnmptive  evidence  —  Yolantary 
liquidation.]— &>e  Compaky.  McLean  Bros. 
d-  Higg  Ltd.  v.  Orice      -        -        -        -    835 

RAILWAYS,  STATE— Regulation  of  wages  and 
conditions  of  employment.] — See  State  In- 
strumentality, Intkrperence  with.  Feder- 
ated Amalgamated  OovemmeiU  Railtoay  Ac 
ABSOciation  v.  New  South  Wales  Railway 
Traffic  Employes  Association  488 

RATES,  DUTY  OF  COUNCIL  TO  KEEP  SEPARATE 
ACCOUNTS  OF,  FOR  SEPARATE  DIYISI0N8— 
Duty  to  expend  rates  in  dlTision  where  raised 
—  Declaration  and  li^ unction,  claim  of — 
Period  oflimitHtion — Demnrrer.]- See  Action, 
NoTic«  OF.  Bi-isbane  Oily  Council  v.  A  ttorney- 
General  of  Queensland    -         .         -        .    241 

RECEIVING  STOLEN  PROPERTY  —  Goods  the 
property  of  person  unknown  —  Evidence  — 
Rectsnt  possession — False  statement  by  person 
in  possession.]— jSee  Criminal  Law.  Q^rainer 
V.  7%e  King 126 

RECTIFICATION  OF  SHARE  REGISTER— Sub- 
mission by  plaintiff  to  indemnify  company — 
Intention  of  parties  and  Court  when  making 
decree— Principal  and  surety— Suit  by  Com- 
pany to  enforce  lien— Counterclaim— Costs.] 
—See  Company.  McLaughlin  v.  Daily  Tele- 
graph Newnpaper  Co,  Ltd.      -        -         -    648 

REGISTRAR,  APPEAL  FROM— Jurisdiction  of 
President  of  Commonwealth  Court  of  Concilia- 
tion and  Arbitration  —  Stating  case.]  —  See 
State  Instrumentality,  Interference  with. 
Federated  Amalgamated  Govenmient  Railway 
dec.  Association  v.  New  South  Wales  Traffic 
Employ  it  Association     ....    488 

REGISTRATION,  APPLICATION  FOR  —  Trade 
mark  reglst«*red  under  Trade  Harks  Act  of  a 
State.]  —  See  Trade  Mark.  Salvitis  Pro- 
prietary Ltd.  V.  Registrar  of  Trade  Marks  941 

REGISTRATION  OF  CLUB— Appeal  to  Quarter 
Sessions  fk'wni  an  order  of  Licensing  Court — 
Rehearing.]  —  See  Club.  Sweeney  v.  Fitz- 
hardinge 716 

REGULATION—Sydney  Harbour  Trust  Act  (No.  1 
of  ll»01),  serf*.  80,  86— Regulation  No.  189— 
Allowing  rubhiHh  to  fall  fh»m  lighter  — 
— Heaning  of  '*  allowing"— Absence  of  reason- 
abli*  care  to  prevent — Liability  of  owner  when 
lighter  not  In  his  rout rol— Ultra  vires.]— Sec. 
80  of  the  Syduey  Harbour  Trust  ^cn901  gives 
the  Sydney  Harbour  Trust  Coininissioners 
power  tauiake  regulations  for,  amongst  other 
things,  improving  the  bed  or  chanuei  of  the 
port,  abating  or  removing  obstmctions  euid 


REGULATION— conanttM^. 

nuisances  therein,  the  improvemeot  and 
management  of  the  port,  and,  generally,  for 
carrying  out  the  powers  vested  in  them  by  the 
Act.  Sec  32  imposes  apon  the  CommissioDen 
the  duty  of  dredging  tne  port  and  keeping  it 
fit  for  navigation,  and  preventing  any  filUDg 
or  silting  up  of  the  channels  and  waterwayi 
Sec.  86  makes  it  an  offence  for  any  person  to 
put  rubbish,  ashes  and  such  things  into  the 
waters  of  the  port.  Held,  that  a  regulatioo 
which  provided  that,  "shoald  any  ashes  or 
other  material  be  allowed  to  fall  into  the 
waters  of  the  port  from  any  lighter  licensed 
under  these  regulations,'*  the  owner  should  be 
liable  to  a  penalty,  ought  not  to  be  constroed 
as  rendering  an  owner  liable  if  under  any  cir- 
cumstances whatever  ashes  or  other  materials 
should  fall  from  his  lighter  into  the  water, 
but  only  if  the  material  should  be  allowed  to 
fall  off  the  lighter  by  reason  of  the  permissioo 
or  default  of  the  owner  himself,  or,  if  he  had 
not  the  actual  control  of  the  lighter  at  the 
time,  the  permission  or  default  of  any  persoo 
to  whom  he  had  delegated  the  control,  defaolt 
including  the  absence  of  such  reasonable  care 
as  could  or  ought  to  l>e  used  for  the  prevention 
of  such  aocidents,  and  that  the  making  of  each 
a  regulation  was  a  reasonable  exercise  of  the 
powers  conferred  upon  the  Commissioners  by 
the  Act,  and  was  not  repugnant  to  the  pro* 
visions  of  sec.  86.  Decision  of  Pring  J-i 
Ferrier  v.  WUson,  23  N.S.W.  W.N.,  Ho, 
reversed.     Ferritrv.  Wihon  -       ■    7^ 

RE-HEARING— Appeal  to  Quarter  Sessions  firoB 
an  order  of  Licensing  Court.]  —  See  Club. 
Sweeiuy  v.  Fitzhardinge  -  -    716 

REMEDY  FOR  INJURT,  ELECTION  OF  -Workers' 
Compensation  Act  (W.A.),  (1902,  No.  5),  see.  f 
— Duty  to  assess  compensation  under  Act  oa 
fiailure  of  action  not  under  Act— Time  when 
assessment  may  be  demanded— Amendneat 
of  Judgment.]— ^ee  Mastkb  and  Skbtast. 
Ivanhoe  Gold  Corporation  Ltd.  v.  Symonda  642 

RENT  —  Acceleration  of,  on  breach  of  hiriag 
agreeraeut— Liquidated  damages  or  penalty*] 
—See  Company.  Lamson  Store  Service  Co. 
Ltd.  V.  Russell  WUkins  dk  So7is  Ltd.       -    «7« 


RESIGNATION,  ENFORCED.] ~5e<!  Public  Sbb- 
VANT.     Stockwell  V.  Ryder      -        .        -    409 

RESOLUTION,  EXTRAORDINARY— Pri-seBce  of 
quorum  at  meeting— Presumptive  evMenre*- 
Voluntary  liquidation.]— i9ee  Company.     ^^' 

Lean  Bros,  ds  Rigg  Ltd.  v.  Qrice    -        -    835 

RUBBISH,  ALLOWING  TO  FALL  FROH  LIGHTER 
—Meaning  of  allowing— Absence  of  reasonable 
care  to  prevent— Liability  of  owner  when 
lighter  not  In  his  control.]— 6^r>e  RegulatioK. 
Fer^^ers.  Wilson 786 
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BULES  (TICTORIA)— Rales  of  Supreme  Court 
1884,  Order  XXXVI.,  rr.  S,  4,  6,  «,  l.ySee 
Peactice.     //ay  v.  Dolgety  A  Co,  Ltd,      013 

8ALART  OF  COMMONWEALTH  OFFICER  — 
lueoBe  tax.]  —  5<«  Legislativb  Powbrs. 
Wtk^  V.  Oultrim    -        ...        -    356 

SALE  OF  GOODS  —  Equitable  plea ->  Cotitraet 
Jmiuced  bj  eoneealment  of  material  fliets — 
Fraud.]— ^'m  Contract.  W,  ScoU,  Fell  A 
Co,  Ltd.  T.  Lloyd 672 

SECRET  nrSTRUCTlONS  LIMITIBrO  APPARENT 
AUTHORITT— Centraet  reeeryed  for  approval 
of  principal— Effect  of  priiielpal's  sitenee— 
Holdlngr  out— Eyidenee— New  trial— Costs— 
DIseretlon  of  Court.]  — £^ee  Principal  and 
Agknt.  IntematumeU  Paper  Co.  v.  Spieer 
739 

SECURirr,  TIME  FOR  LODGIITG— Extensioa— 
lApwd  iq»peal— Sp4!elal  leaTe— Appeal  Rules, 
see.  IV.,. r.  10.]— 5m  Pbactios.  MUUr  v. 
Mqjcr 219 

KRTANTS,  LIABILITY  FOR  TORTIOUS  ACTS  OF 
— Independent  officer— Collector  of  Customs 

—  Miuisterial    duty  —  Nominal    and    small 

daan^es.]  —  Stt  Action  against  Common- 
wxalth.     Baumt  v.  Tkt  Commonwealth      97 

flSRVICBS  OF  OFFICER  DISPENSED  WITH— 
Abolition  of  office— Question  of  fiiot— Estoppel 
by  acquiescence.]  —  Set  Pitblic  Sbrv^igb. 
OretnUe  r.  WUliama  -  -    694 

SETTLEMENT,  DEED  OF  —  Stamps  Act  1892 
(Viet,),  (No.  1274),  sees.  4,  28,  Schedule,  Purt 
^nil.— Stamp  duty— Deed  exccuiinfl:  special 
power  of  appointment.]— iS^e  Dbbd  of  Sbttlb- 
■BNT.    Ikividson  v.  Armytage       -        -    206 

SHARE  REGISTER,  DECREE  FOR  RECTIFICA- 
TIOM  OF —  Interpretation  —  Submission  of 
plaintiff  to  indemnity  company— Intention  of 
parlies  and  Court  when  making  decree  — 
PHadpal  and  surety— Suit  by  company  to 
cnfvree  lieu  —  Counterclal  m  —  Costs.]  —  See 
Company.    McLaughlin  v.  DaUy  Tdegraph 

NewepaptrCo,  Ltd 543 

• 

SHARES,  AGREEMEITT  TO  RELEASE  LIABILITY 
El  RESPECT  OF— Voluntary  liquidation.]  — 
See   Company.      McLean  Bros,  dg  Rigg    y 
Orict 835 

SILENCE,  EFFECT  OF  PRINCIPAL'S— Contract 
reserved  for  approval  of  principal— Holding 

•Ut,]— See    PRINC5IPAL    AND    AGENT.       luUr- 

matianal  Paper  Co,  v.  Spieer  -  .    739 

SOUCITOR  AMD  CLIENT— Confldentioi  relation 

—  BeaeSt  conferred  by  client  on  solicitor— 
INity  of  solicitor- Independent  adyice.]— iS^e 
Probate.    Bayiie  v.  Blake    -        -       -        1 


SOLiaTOR  OR  COUNSEL— Right  of  appearance 
and  audience.]— ^fe  Arbitration.  Arbitra- 
tion Court  (W.A.)v,  Nicholson  -    362 

SPECIAL  CASE  SUBMITTED  BY  ARBITRATOR 
—Power  to  draw  inferences  of  fkct— Remitt- 
ing incomplete  award.]— 5e<  Arbitration. 
Liebe  v.  Molloy 347 

SPECIFIC  PERFORM  ANCE-AgTM^ment  for  lease 
—lilegaiity— Intention  of  parties.]— ,Scc  Con- 
tract.   Langley  v.  Foster      .        -        -     167 

STAIRCASE,  DANGEROUS  COBTDITION  OF— Lia- 
biliiy  of  lessee— Effect  of  covenant  by  lessor 
to  keep  in  repair— InvitaUon  to  customers  to 
use  stairease- Insufficient  lighting- Evidence 
—Admissibility.]— ^ee  Nbguobncb.  ^'orman 
V.  Wills  ----...    754 

STAMP  DUTY— Deed  executing  special  power  of 
appointment  — Stomps  Act  1892  (Vict.)  (No. 
1274),  sees.  4,  28,  Schedul<«,  Part  VIU.]— 5«e 
Dbid  op  Sjcttlbment.  Davidson  v.  Army- 
^17« 206 

STATE    INSTRUMENTALITY,     INTERFERENCE 
WITH— The  Constitution  (63  &  64  Vict.  c.  12), 
sees.  51,  98,  101,  102,  104— Validity  of  Com- 
monwealth  legislation  —  Limited  power  — 
Validity  of  Act  going  beyond  power— Stote 
railways— Rcgulatiou  of  wages  and  conditions 
of  employment— J  urlRdictlon  of  President  of 
Commonwealth    Court    of   Conciliation    and 
Arbitration— Appeal  from  registrar— Stoting 
case— Commonwealth  Conciliation  and  Arbi- 
tration Act  1904  (No.  13  of  1804),  sees.  2,  4,  6, 
17,  18.  19,  28,  24,  28-31,  40,  48.]-The  rJle, 
laid  down  in  lyBmden  v.  Peddtr,  1  C.L.R.! 
91,  at  p.  Ill,  viz.,  that  when  a  State  attempts 
to  give  to  Its  legislative  orexecutive  authority 
an  operation,  which,  if   valid,  would  fetter, 
control,  or  interfere  with   the  free  exercise 
of    the    legislative    or    executive    power    of 
Commonwealth,  the  attempt,  unless  expressly 
authorised   by   the  Constitution,   is  to  that 
extent  invalid  and  inoperative,  is  reciprocal 
It  IS  equally  true  of  attempted  interfBrenoe 
by   the    Commonwealrh    with  State  instru- 
mentalities.     The  application  of  the  rule  is 
not  limited  to  taxation.    Sec.  51  (xxxv.)  of 
the  Constitution  does  not  eitlier  expressly  or 
by  necessary  implication  authorize  such  an 
attempt.     A  State  railway  is  a  State  instru- 
mentality within  that  rule.     The   legislative 
authority  of   the  Commonwealth  Parliament 
under  the  powers  contained  in  sees.  51  (i.)  and 
98  of  the  Constitution,  so  far  as  regards  wages 
and  terms  of  engagement,   does  not  extend 
further  than  to  prohibit,  for  causes  affecting 
interstate  traffic,  specific  persons  from  being 
employed   in   such   traffic.     Qucerp,    whether 
that  authority  extends  so  far.     When  in  the 
attempted  exercise  of   a  power    of    limited 
extent  an  Act  is  passed  which  in   its  terms 
extends  beyond  the  prescribed    limits,    the 
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STATE    INSTRUHBNTALITT,    INTERFERENCE 

Wna—continuecL 
whole  Act  is  invalid,  unlen  the  invalid  part 
is  plainly  severable  from   the  valid.     Held, 
therefore,  that  the  OommonwecUih  OonciliatioH 
and  ArbUration  Act  1904,  so  far  as  it  purports 
to   affect  State  railways,   is  ultra  virtn  and 
void,  and,  consequently,  that  an  organization 
consisting  solely  of  employ^  on  State  railways 
was  not  entitled  to  be  registered  under  that 
Act.     The   President  of   the  Commonwealth 
.   Court  of   Conciliation   and    Arbitration,    in 
hearing  an  appeal  under  sec.  17  of  the  above 
Act  from  the  decision  of  the  registrar  granting 
an  application  to  register  an  organization,  is 
acting  as  the  Court.     The  term  '•  proceeding 
before  the  Court "  in  sec.  31  (2)  of  the  above 
Act  includes  every  matter  brought  before  the 
President    in    the    exercise    of    the   judicial 
functions  conferred  upon  him  by  that  Act. 
Htldf  therefore,  that,  on  the  hearing  of  an 
appeal  from   the   decision    of    the    registrar 
granting  an  application  to  register  an  organiz- 
ation, the  President  may  state  a  case  for  the 
opinion  of  the  High  Court.     FedtraUd  Amal- 
gamattd  Oovtrnmtnt  Railway  dfC.  Association 
T.  Ntxo  South  Walts  Railway  Traffic  Employes 
Association 4S8 

STATE,  TRADE  MARK  REGISTERED  UNDER 
ACT  OP.]— 6'c€  Trade  Mark.  SaivUis  Pro- 
prietary Ltd.  v.  Registrar  of  Trade  Marks  941 

STATING  CASE— Appeal  from  Registrar— Juris- 
diction  of  President  of  Common wenlih  Court 
of  ConcUfatloir  and  Arbitration.]— j^  State 
Instrumentality,      Interference      with. 

.  Federated  Amalgamaled  Qovtmment  Raiboay 
<tc.  Association  v.  New  South  Wales  Railway 
Traffic  Employes  Association  •        -        .    488 

STATUTES  (COMMONWEALTH) -Aadit  Ai-t  1901 
(Nu.  4  of  1901),  sec.  64  ( i)  (a).]— ^«e  Criminal 
Law.     Hardgrave  v.  The  King      -        -    232 


-Commonwealth  Conciliation  and  Arbi- 


tration Act  1904  (No.  IS  of  1904),  sees.  2,  4, 6, 
17,  18,  19,  25,  24,  28-31,  40,  48.]  — 6'cc  State 
Instrumentality,  Interference  with. 
Federated  Amalgamaled  Government  Railway 
dec.  Association  v.  New  South  Wales  Railway 
Traffic  Employ 6s  Association  -        -        .    488 

-Customs  Act  1001  (No.  6  of  1901),  sees. 


SO,  214,  216.]— 5cc  Action  against  Common 
mo.^wealth.      Baume  v.  The  Commonwealth 
97 


Customs  Act  1901  (No.  6  of  1901),  sec. 

lS8.]—5c€  Insecticide.    Markellv,  WolloHton 
> 141 


Customs  Tariff  1902  (No.  14  of  1902), 

Schedule,  item  104.]— iSte  Insecticide.    Afa7'' 
keU  V.  Wollaston 141  | 


STATUTES  (COMMONWEALTH) -conttnutti. 
^ImmigrratlMi  Restriction  Aei  1901  (N*. 

17  of  190!).]— ^M  Immigrant,  Prohibitkd. 

Attorney 'Qentral  for  the  Comtnonwealih    r. 

AhSheung 949 


Immigration  Restriction  Act  1901  (Me. 

17  of  1901),  sec.  9.]— iSpc  Immigrant,  Pro- 
hibited.    Alexander  v.  Donohot  -        -    781 


—Immigration    Restriction 
1905   (No.   17   of  1905), 


Amendment 
Act  1905  (No.  17  of  1905),  sec.  12.]— See 
Immigrant,  Prohibited.  Alexander  y. 
Donohoe  -        -        -        -        .         -    781 


Jndlctary  Act   190S   (No.  6  of  190S), 

sees.  2,  S9.]— See  Practice.     Baume  r.   The 
Commonwealth 97 


•Judiciary  Act  190S  (No.  6  of  190S), 


S0,S8,  S9.] — See  Legislative  Powers.     IVebb 
V.  Oultrim 356 


S5 
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Judiciary  Act  190S  (No.  0  of  190S), 
(1)  (a),  (2).]  — See  Practice.    Amos 


V. 

78 


Judiciary  Act  190S  (No.  6  of  1903), 

87.]  —  See  Immigrant,  Prohibited.     Alex- 
ander V.  Donohoe   .  -        -    781 


Judiciary  Act  190S  (No.  6  of  190S), 

56,    64.]  —  See   Actions   against   Common- 
wealth.    Baume  v.  The  Commonwealth      97 


Pacific  Island  Labourers  1901  (No.  16 

of  1901),  sec.  8.]— See  Deportation.    SkA- 
telnus  V.  Brenan 395 


Trade  Marks  Act  1905  (No.  20  of  1905), 

sees.  8,  9,  32.]— See  Trade  Mark.  Salvids 
Proprietary  Ltd.  v.  Registrar  of  IVade  Marks 
941 

STATUTES  (IMPERIAL)— The  Constitution  (63  4c 
64  Vict.  e.  12),  sec.  51.]— See  Immigrant,  Pro- 
hibited. Attomey-Oeneral  for  the  Common- 
wealth  V.  Ah  Sheung       ....    949 

The  Constitution  (63  &  64  Vict.  c.  12), 

sec.  51  (xix.),  (xxvi.),  (xxiz.),  (xxz.).]— See 
Deportation.     Robtelmes  v.  Brenan     -    395 


The  Constitution  (63  &  64  Viet.  e.  12)^ 

sees.  51,  98,  101,  102,  104.]— .<?ee  Stats  In- 
strumentality, Interference  with.  Fed- 
erated AmalgamcUed  Oommment  Railtoay  Ac^ 
Association  v.  New  South  Walts  RaUtoay 
Traffic  Employes  Association  -        -        •    4SS 


The  Constitution  (63  &  64  Viet.  c.  12), 

sees,  51  (xxix.),  108.]— See  Fugitive  Offen- 
ders.    McKelvey  v.  Meagher         -        -    26S 


The  Constitution  (63  &  64  VIrt.  c.  12), 

sees.  52  (II.),  73,  74,  77,  106-109.]— See  Legis- 
lative Powers.     Webb  v.  Outtrim        -    350^ 
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STATrrES  (IMPERIAL)— conttntced. 

The  ConstltaUon  (6S  &  64  Viet.  e.  12), 

sec.  7S.]— iSee  Court  ot  Disputed  Rkturns. 

Holmes  ▼.  Anffiein 2^ 


—The  Constitatioii  (6S  &  64  Ylct.  c.  12), 
122.]  —  See    Mastkr    and    Servant. 
Sirackan  ▼.  The  Commonwealth  •    455 


Future  Offenders  Act  1881  (44  A  45 

TkU  e.  69),  sees.  6,  5,  9,]— See  Fugitive 
Opfekders.     McKeloey  v.  Meagher       -    265 


^28  Hear  J  VIII.  c.  7,  sec.  II.]— ^ee  Hus- 

BA5D  AUD  WiFK.     MiUev  y»  Major        -    210 


Statute   of  Frauds  (26  Cur.  II.  c.  5), 

sees.  8,  4,}—See  Practice.    BagnaU  v.  White 
89 

ATATTrBS  (NEW  SOUTH  WALES)— CItII  Senrire 
Aet  (48  Yict.  No.  24),  fees.  46, 48.]— ^ee  Public 
Service.    GrevUle  v.  JYUliami      -        -    694 


Crimes  Aet  (No.  40  of  1900),  see.  475.] 

See  Crimikal  Law.  White  v.  The  King    152 


Crown  Lands  Act  (48  Ylet.  No.  18),  sees. 

96,  98.] — See  Contract.      Langley  v.  Foster 
.         -         -    167 


^Deserted  Wires  and  Children's  Aet  (No. 

17  of  1901),  sees.  4,  7.]— See  Husband  and 
Wife.     ChaiUler  v.  CharUltr  -        .    585 


Infknts'  Custody  and  Settlements  Aet 

(Me.  99  of  1899),  sees.  5,  6.]— See  Husband 
AXD  Wife.     ChantUr  v.  CharUler  •        -    585 


Interpretation  Act  (No.  4  of  1897),  see. 

23.]  —  See    Mining   Accident.      Smith    v. 
WeUwn 802 


Laads  for  Publie  Purposes  Acquisition 

Act  1880  (44  Viet.  No.  16),  sees.  12,  IS,  (con- 
solldatcd  in  Publl*?  Works  Act  1900,  sees.  05, 
••)•]  —  See  Land  Resumption.  Perry  v. 
Cli98old 374 


Liquor  Act  (No.  18  of  1898),  sec.  108.] 

—See  Club.     Sweeney  v.  Fitzhardinge  •    716 


LIqnur  (Amendment)  Aet  (No.   40  of 

190S),  sees.  46-62.]— See  Club.     Sweeney  v. 
Fitzhardinge 716 

^Halrlmonlal  Causes  Act  (No.  14  of  1809), 

see.  4.]— See  Husband  and  Wife.     Daniel  v. 
Daniel 563 


latrimonUI  Causes  Act  (No.  14  of  1899), 

see.  60.]— See  Husband  and  Wife.    Brown 
V,  Brown        ......    595 


Hetropolitaa  Water  and  Seweras^e  Act 

1880  (48  Yict.  No.  82),  sees.  S4,  67-72,  116.]— 
See  Nuisance.  Birch  v.  Auelralian  Mutual 
Provident  Society 324 


STATUTES  (NEW  SOUTH  WALES)— con^nue^i. 

Miners*  Accident  Relief  Act  (No.  42  of 

1900),  sec.  6.]— See  Mining  Accident.  Smifh 
v.  Watson 802 


Miners*  Aceident  Relief  Amendment  Act 

(No  71  of  1901),  see.  10.]— See  Mining  Acci- 
dent.    Smith  V.  Watson         -        -        -    802 


-Public  Serriee  Act  (No.  25  of  1895),  sees. 


8,  59,  60.]— See  Public  Service.     Orevillt  v. 
WUliams 694 


-Public  Service    (Superannuation)   Act 


(No.  55  of  1899),  sec.  2.]— See  Public  Service. 
Oreviliev,  Williams        -        -        .        -    694 


-Sydney  Harbour  Trust  Act  (No.  1  of  1901 ) , 


sees.  80,  86.]— See  Regulation.     Ferritr  v. 
WUson 786 


-Timber  Licences  Act  (No.  22  of  1902), 


Regulations  February  1902.]— See  Contract. 
Langley  v.  Foster 167 


8  Yict.  N«.  19,  sec.  28,]— See  Markets. 

Weedon  v.  Davidson       -        -        -        -    895 


6  Vict.  No.  7,  sees.  71,  72.]— Sec  Mar- 
kets.    Weedon  v.  Davidson  -        -        -    895 

STATUTES   (QUEENSLAND)— Local   Aulliorlties 
Acr.  (1902,  No.  19),  seel.  191,  192,  2U9,  210, 
261,    265,    371.]— See    Action,    Notjce    of. 
Brinbane  City  Council  v.    Attorney- General  of 
Queensland 241 

-Police  Act  1863  (27  Ylct.  No.  11),  see.  6.] 


— See  Police  Officer.     Ryder  v.  Foley    422 
■Public  Service  Act  1896  (60  Ylct.   No. 


15),  sees.  40,  41,  42.]— See  Public  Servant. 
Stockwdl  V.  Ryder  -        -        -    469 

STATUTES  (VICTORIA)  -Administration  and 
Probate  Act  1890  (No.  1060),  8ec5>.  15-17.]— 
See  Probate.     Bayi>e  v.  Blake      •        -        1 

Companies  Act  1890  (No.  1074),  sees.  52, 


67,  114,  115,  118.1— See  Company.      McLean 
Bros,  ds  Bigg  Ltd.  v.  Orice    -        -        -    835 


Dentists  Act  1898  (No.  1595),  sec.  7.]— 

See  Dentists.    Joske  v.  Lubrauo  •      71 


Income  Tax  Act  1895  (No.  1374),  sees.  2, 

7,  9, 14.]— See  Legislative  Powers.      Wihh 
V.  Onttrifti 356 

■Income  Tax  Act  1901  (No.  1758).]— See 


Legislative  Powers.    Webb  v,  Outtrim    356 


Licensing  Act  1906  (No.  2068),  sec.  91.] 

—See  Sunday.     McQee  v.  Wolfenden    -    946 


MarlLcts  Act  1890  (No.  1115),  fee.  25.]— 

See  Markets.     Weedon  v.  Davidson     -    895 
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STATUTES  (QUEENSLAND)— eon/tnueci. 

Marriage  Act  1890  (No.  1166),  see.  74.] 

—  Set    Husband    and    Wife.      SUwari    v, 
ikewarl 920 


Patents  Act  1890  (No.  1123),  ser.  56.]— 


.See  Patent.      Peacock  v.  D,  M.  Osborne  dk 
Co, 921 


Stamps  Act  1892  (No.  1274),  8«)cs.  4,  28, 

Selicdulc,  Part  VIII.] — Set  Deed  of  Settle- 
MKNT.     DavitUon  v.  Armytage       -        •    205 


Transfer  of  Land  Act  1890  (No.  1149), 

sers.  74,  89,  95,  121,  124,  129,  190,  239.]— ^ee 
Mortgage.     Fink  v.  Robertson      •        •    864 

STATUTES  (WESTERN  AUSTRALIA)  —  Arbitra- 
tion Act  1895,  (59  Tiet.  No.  13),  sees.  9  (b),  12.] 
—See  Akbit&ation.     Liebe  v.  Molloy    -    347 


Companies  Act  1893  (56  Vict.  No.  8), 

sees.  26,  107, 150, 152.]— See  Company.  Oreat 
Fingall  Associated  O.M.  Co.  v.  Harness-    223 


•Electoral  Act  (No.  20  of  1904),  sees.  159- 


170.]— 5ee   Court   of    Disputed    Returns. 
Holmes  v.  Angwin 297 


Industrial  Conciliation  and  Arbitration 

Act  (No.  21  of  1902),  sees.  51,  71,  73,  87.]— ^ee 
Arbitration.  ArbiircUion  Court  {W.A,)  v. 
Nicholson 362 


Mines  Refl;nIation  Act  1895  (59  Viet.  No. 

37),  see.  23  {S).]—See  Master  and  Servant. 
Ijondon  and  West  Australian  Exploration  Co. 
Ltd.  V.  Bicci 617 


Workers'  Compensation  Act  (1902,  No. 

5),  sec.  9,]— See  Master  and  Servant.   Ivan- 
hoe  Gold  Corporation  Ltd.  v.  Symonds    •    642 

STATUTORY  PROHIBITION- Appeal—  Amend- 
men t— Judiciary  Act  1903  (No.  6  of  1903),  see. 
37.]— i9ee  Immigrant,  Prohibited.  Alexander 
V.  Donohoe 781 

STAY  OF  PROCEEDINGS— Appeal  to  Privy 
Council  from  Judgment  of  High  Court.] — See 
pRAoncE.    Bayne  v.  Blake   •        •        •    944 

STREET,  FIXING  WATER  PIPE  IN  SURFACE 
OF— Statutory  obligation — Liability  of  owner 
for  uoii-repair  —  Negligence  —  B^'-laws  — 
Validity- Metropolitan  Water  and  Sewerage 
Act  1880  (N.S.W.),  (43  Vict.  No.  32),  sees.  34, 
67-72,  lis,]— See  Nuisance.  Birch  v.  Aun- 
tralian  Afutual  Provident  Society    -        •    324 

SUICIDE— Warranty  not  to  die  by  his  own  hand, 
sane  or  Insane — Circumstantial  evidence — 
Biutive.  evidence  of,  when  admissible.] — <See 
Insurance.  AUUval  Lije  Insurance  G6.  of 
New  Yorkx.  Moss  -        -        -        -    311 


SUNDAY— Hours  during:  whleh  sale  of  liquor  t» 
pablle  is  prohibited— Person  found  on  lieeuicd 
premises— Speeial  leave  to  ai^eal  refused- 
Licensing  Aet  1906  (Vict.)  (No.  2068),  sec  91.] 
— Two  persons  having  been  found  at  4  p.  m.  on 
a  certain  Sunday  on  certain  licensed  premiaei, 
the  licensee  was  prosecuted  and  oouricted 
under  sec.  91  (3)  of  the  Licenting  Act  1906  for 
that  he  being  snch  licensee,  certain  pertou 
were  found  on  his  premiaea  on  that  Saodsy. 
On  order  to  review,  Hood  J.  quashed  the  oon- 
victiou,  holding  that  sec.  91  waa  inapplicable, 
inasmuch  as  a  oistinction  la  drawn  in  that  Act 
and  the  Licensing  Act  1890  between  Sunday 
and  **  the  hours  during  which  the  sale  of 
liquor  to  the  public  is  prohibited,"  and  that 
that  phrase  is  limited  to  the  days  other  than 
Sundays  and  to  the  hours  of  those  days  other 
than  the  hours  specified  in  licences  as  thoae 
during  which  liquor  may  be  sold.  (A/c(?«  v. 
Wol/enden,  (1907)  V.L.k.  195;  28  A.L.T., 
163.)  Held  (by  a  majority  of  the  Court),  that 
the  case  was  not  one  in  which  special  1^^^ 
appeal  should  be  granted.  McOee  v.  I^h- 
fenden ^ 
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TEADB  MARK— Application  for  registration— 
Inde  mukA  registered  under  Trade  Harks 
Aei  of  a  Stale— Trade  Harks  Aet  1905  (No.  20 
of  1006),  sees.  8,  0,  02.]— All  applications  for 
registration  of  trade  marks  nnaer  tlie  Trude 
Marks  Act  1905,  including  those  pursuant  to 
IOCS.  8  and  9,  are  made  under  sec.  32.  There- 
fore the  Registrar  is  not  entitled  to  refuse  an 
application  which  purports  to  be  made  under 
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registered  as  a  trade  mark  under  the  Trade 
Marlts  Act  of  a  State,  but  he  must  deal  with 
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Plaintiffs, 
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Defendants, 

ON  appeal  from  the  supreme  court  of 

VICTORIA. 

AdmiiMtration  bond — Surelies—Ihed  of  indemnity  by  benejiciaries — Concealment  yL,  C.  of  A. 
frwii  Court — Public  policy — Solicitor  and  ditrU — Confidential  relation — Benefit         1906. 
ronferrfd  by  client  on  volicilor — IhUy  of  solicit  or— Independent  advice — Admin-         v    ,     / 

ititmtion  and  ProbaU  Act  1890  ( Vict,)  {No.  1060),  sees,  15-17.  MsLBorKXK, 

Id  an  action  against  sureties  on  an  administration  bond  which  has  been  20  21    2*2  25. 
aingned  nnder  sec.  17*  of  the  Administration  and  Probate  Act  1890  (Vict.),  September  I'J. 

any  defence  which  would  be  open  to  the  administrator  in  an  action  for  admin-         

istration  in  which  breaches  of  trust  or  devastavits  are  charged,  is  open  to  the     ^B^^on  and' 

*  Sec  17  of  the  Administration  and  been  originally  given  to  him,  and  shall 

Probate  Act  1890  provides  that  the  per-  be  entitled  to  recover  thereon  as  tras- 

•on  to  whom  an  administration  bond  is  tee  for  all  persons  interested  the  full 

imgned,  his  executors  or  administra-  amount  recoverable  in  respect  of  any 

tort, "  shiJl  thereupon  be  entitled  to  breach   of  the  condition  of  the  saia 

me  upon  the  said  bond  in  his  or  their  bond." 
own  name  or  names  as  if  the  same  had 

VOL.  IT.  1 


Bftrton  and 
O'Connor  JJ. 


S  .  iV-   •  HIGH   COURT  [1906. 

-*  .   •  • 

H.  G.  OF  A.  ^ur&ties,  and  aoy  facts  which  would  entablish  that,  aa  between  the  beneficianes 

,•  •       • 

1906.      ^.  .    -and '{he  auretiea,  the  former  are  not  entitled  to  claim  indemnity  from  the 
''  '  *  T^    *•  ;•. '"  •  latter,  may  be  set  up  as  a  defence. 

*     ts.  \  Where,  as  a  condition  to  becoming  sureties  to  an  administration  bond,  the 

«.;hsuiKE.  sureties,  prior  to  the  execution  of  the  bond,  demand  and  obtain  from  the 

beneficiaries  an  indemnity  against  any  liability  under  the  bund,  sach  indem- 
nity is  not  ip90  facto  illegal.  Per  Griffith  C.J.  and  Barton  J. — If  the  circum- 
stances are  such  that,  if  the  indemnity  were  disclosed  to  the  Ck>urt,  the  grant 
of  administration  might  be  refused,  and  that  a  stipulation  that  the  indemnity 
should  be  concealed  from  the  Court  ought  to  be  inferred,  such  a  stipulation 
will  vitiate  the  indemnity. 

In  order  to  establish  the  fiduciary  relationship  of  solicitor  and  client  which 
is  necessary  to  exist  in  order  that  the  priuciples  governing  the  ▼alidity  of 
benefits  conferred  by  a  client  on  liis  solicitor  shall  apply,  it  is  not  necessary 
that  the  formal  relation  of  debtor  and  creditor  should  exist,  but  it  is  sufficient 
that,  in  the  particular  matter  in  question,  the  client  should  have  relied  upon 
the  advice  of  the  solicitor  and  that  the  solicitor  should  have  known  that  the 
client  so  relied  upon  his  advice. 

Two  members  of  a  firm  of  solicitors  became  sureties  to  an  administration 
bond,  receiving  as  consideration  £75,  and,  before  executing  the  bond,  they 
required  the  administratrix  and  her  two  sisters,  who  were  the  only  other 
beneficiaries,  to  execute  a  deed  of  indemnity  against  any  liability  under  the 
bond,  and  charging  all  their  interests  in  the  estate  as  security.  The  sisters  i 
had  no  independent  advice.     In  an  action  on  the  bond  by  the  two  sisters  of  I 

the  administratrix  to  whom  it  had  been  assigned  : 

Held,  that  in  the  absence  of  independent  advice  the  sureties  could  not  rely 
on  the  deed  of  indemnity,  because,  on  the  facts,  the  relationship  of  solicitor 
and  client  existed  between  the  sureties  and  the  three  sisters. 

Held,  also,  by  Griffith  C.J.  and  Barton  J.,  that  the  deed  was  invalid  on  the 
further  ground  that,  even  if  that  relationship  did  not  exist  between  them,  (1) 
it  existed  between  the  sureties  and  the  administratrix  through  whom  the 
bargain,  which  could  nob  be  supported  as  against  her,  was  made  with  her  two 
sisters ;  and  (2)  the  bargain  was  one  made  between  solicitors  and  the  cesivi^ 
que  trustent  of  their  client  without  independent  advice  for  a  charge  on  the 
trust  estate. 

Held,  further,  that  the  administration  bond  and  the  deed  of  indemnity  were 
independent  contracts,  and  that  the  impossibility  of  discharging  the  de- 
fendants from  the  bond  was  no  answer  to  a  claim  to  set  aside  the  deed. 

i 

Judgment  of  Supreme  Court  {Hdroyd  J.)  pursuant  to  answer  to  question 
referred  by  him  to  the  Full  Court  {Bayne  v.  Blake,  (1906)  V.L.R.,  112;  27 
A.L.T.,  143)  reversed.  | 

Appeal  from  the  Supreme  Court  of  Victoria. 


Ld 
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Grace  Bavne  the  elder  died  intestate  in  Melbourne  on  10th   ^^-  ^'  ^'^  ^* 

"       .  .    .  1906 

June  1885,  leaving  her  surviving  three  daughters,  Grace  Bayne,  ^^\ 
lila  Elizabeth  Bayne  and  Mary  Bayne,  the  two  first  mentioned  Baynk 
being  twin  sisters.     Her  estate  was  valued  at  about  £17,4fOO,  and      ijlakk- 

there  were  unsecured  debts  to  a  small  amount  as  well  as  some       

.secured  debts,  so  that  the  net  value  of  the  estate  was  about 
£10,000.  On  the  23rd  July  1885  letters  of  administration  were 
granted  by  the  Court  to  Grace  Bayne,  and  were  subsequently 
issued  to  her.  On  the  11th  June  1886  an  administration  bond 
in  the  ordinary  form  was  executed  by  Grace  Bayne,  and  by 
Arthur  Palmer  Blake  and  William  Riggall  as  sureties,  in  com- 
pliance with  the  provisions  of  the  Administration  Act  1872 
whereby  they  became  jointly  and  severally  liable  to  the  then 
Chief  Justice,  Sir  William  Foster  Stawell,  Knight,  his  successors 
and  assigns,  in  the  sum  of  £5,000. 

On  the  24th  March  1904  by  order  of  Hood  J.  the  bond  was 
assigned  to  Lila  Elizabeth  Bayne  and  Mary  Bayne  in  order  that 
it  might  be  put  in  suit,  and  they  thereupon  commenced  an  action 
against  Messrs.  Blake  and  Riggall  alleging  certain  breaches  of  trust 
by  the  administratrix,  Grace  Bayne,  which  may  be  shortly  stated 
as  follows : — (1)  Failure  to  distribute  within  the  time  allowed  by 
law  or  at  all ;  (2)  payment  of  a  sum  of  £75  out  of  the  estate  to 
the  defendants  as  a  consideration  to   them   for   executing   the 
administration  bond  as  sureties;  (3)  borrowing  of  money  upon 
the  security  of  mortgages  of  the  real  estate  resulting  in  default 
and  foreclosure  of  the  mortgages  with  consequent  loss  of  the 
whole  to  the  estate ;  (4)  the  continuance  of  funds  upon  unauthor- 
ized investments  in  a  building  society  whereby  the  greater  part 
of  the  funds  were  lost  to  the  estate.     The  plaintiffs  claimed  as 
trustees  for  all  persons  interested  £5,000. 

The  nature  of  the  defence  and  of  the  subsequent  pleadings  as 
well  as  the  other  material  facts  are  sufficiently  set  out  in  the 
judgment  of  Oriffiih  C.J.  hereunder.  It  is  only  necessary  to 
mention  here  that  the  defendants  chiefly  relied  on  a  deed  of 
indemnity  executed  on  20th  May  1886. 

The  action  was  heard  before  Holroyd  J.  who  found  certain 
facts  and  referred  to  the  Full  Court  the  question  whether  the 
deed  of  indemnity  of  20th  May  1886  was  void  on  the  ground  of 
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H.  C.  OF  A.  public  policy  or  not.     The  Full  Court  having  answered  the  ques- 

1006 

\  tion  in  the  negative  {Bayne  v.  Blake  (1)  ),  judgment  was  entered 

Baynk  for  the  defendants  with  costs. 

BtJkk  From  this  judgment  the  plaintiffs  appealed  to  the  High  Court. 


H,  Barrett  and  Arthur,  for  the  appellants.  The  deed  of 
indemnity  is  void  as  being  contrary  to  public  policy.  It  is 
opposed  to  the  spirit  of  the  Administration  and  Probate  Acts. 
The  object  of  re(juiring  a  bond  with  sureties  is  the  public  benefit. 
The  Court  has  always  retained  the  control  of  administrations  in 
its  own  hands ;  that  control  it  has  as  the  delegate  of  the  King, 
who  originally  held  the  goods  of  intestates  and  distributed  them  : 
Williams  on  Executors,  10th  ed.,  pp.  312,  420;  CouH  of  Probate 
Act  1857  (England)  (20  &  21  Vict.  c.  77),  sees.  81,  83 ;  Hendoe's 
Case  (2);  In  re  Kinderlin  (3);  In  re  Chevalier  (4):  In  ts 
Harver  (6) ;  In  re  Lttcas ;  Pai^  v.  Blair  (6) ;  In  re  Rainer  (7)  ; 
/n  re  Carpenter  (8);  Dodd  and  Brooks*8  Probate  Practice,  p. 
481.  An  agreement  to  indemnify  a  surety  to  a  bail  bond  is  void 
as  against  public  policy :  Martyn  v.  Blithman  (9).  The  spirii 
of  an  Act  will  be  considered.  Thus  in  Taylor  v.  Taylor  (10),  it 
was  held  that  an  agreement  by  a  candidate  for  a  parliamentary 
election  to  withdraw  on  being  paid  the  expenses  he  had  incurred 
was  contrary  to  the  spirit  of  the  Electoral  Act  1881  (N.S.W.), 
and  therefore  void  as  against  public  policy.  Sureties  will 
not  be  dispensed  with  by  the  Court  on  the  mere  consent  of 
the  beneficiaries :  In  re  St a)*y  {11).  That  case  shows  that  the 
Court  will  not  allow  tlie  beneficiaries  to  give  up  the  protection 
afforded  by  the  Act  without  knowing  what  they  are  giving  up. 
The  ac^reement  itself  must  be  looked  at  to  see  whether  there  i» 
any  vice  in  it  which  lends  itself  to  fraud.  In  Redmond  v.  Wynn^ 
(12),  an  agreement  that  an  architect's  certificate  was  to  be  final 
notwithstanding  there  might  be  collusion  or  fraud  was  held  to  be 
contra  bonos  moires  and  therefore  void.    This  particular  indemnity 

(1)  (1906)  V.L.R.,  J12;  27  A.L.T.,  (6)  (1900)  1  I.R.,  292. 
14;^.  (7)  Deane  Ecc.  Caa.,  317. 

(2)  9  Rep.,  38b.  (8)  20  V.L.R.,  159. 

(3)  1  W.  &  W.  (I.E.  &  M.),  11,  at  p.  (9)  Yelv.,  197. 

13.  (10)  11  N.S.W.  L.R.,  323. 

(4)  29  V.L.R..326;25A.L.T.,  78.      (11)  28  V.L.R.,  336 ;  24  A.L.T.,  80, 

(5)  14  P.l).,  81.  (12)  13  N.S.W.  L.R.,  39,  at  p.  44. 


4  C.L.R.] 


OF  AUSTRALIA. 


(1)  3B.  &S.,  405. 

(2)  1  Cr.  ft  M.,  690. 
(3)(1892)2Q.B..207. 

(4)  6V.L.R.  (LP.  &M.),  8-^. 
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(9)  6  T.R.,  134. 
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(13)  4H.L.C.,  1,  atp.  246. 
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(18)  1  H.  Bl.,  328. 
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Hlake. 


is  SO  wide  that  it  covers  fraudulent  maladministration  by  the  H.  c.ofA. 
administi-atrix.  It  is  a  fraud  on  the  Act  and  on  the  Court,  and 
was  entered  into  behind  the  back  of  the  Court.  The  fact  that 
the  assic^nee  of  the  bond  is  allowed  to  sue  makes  no  difference 
to  the  nature  of  the  bond  :  Bodd  and  Broolcs's  Probate  Practice, 
p.  13;  Sandrey  v.  Michell  (1).  It  is  just  as  if  the  Chief  Justice 
w^ere  suing.  A  creditor  cannot  recover  his  own  debt  by  having 
the  bond  assigned  to  him,  but  he  recovers  for  all  the  creditors. 
So  the  appellants  cannot  enforce  their  own  private  rights 
in  this  action,  and  no  defence  can  be  raised  which  would 
only  be  an  answer  to  their  private  claim.  This  being  a  pen- 
alty, the  full  amount  of  the  bond  can  be  recovered :  Arch- 
biahop  of  Canterbury  v.  Robertson  (2);  Dobbs  v.  Brain  (3);  In 
re  Wylfl  (4).  The  object  of  the  Act  being  the  protection  of  a 
particular  class  of  pei^sons,  any  common  agreement  by  them  to 
give  up  that  protection  is  void:  Devey  v.  Edituirda  (5);  Lee  v. 
Mead  (6) ;  Barclay  v.  Pearson  (7).  The  duty  imposed  is  an 
absolute  duty  and  does  not  correlate  any  right  in  the  parties 
protected  to  give  up  their  right. 

[O'CoNXOR  J.  referred  to  Equitable  Life  Assurance  of  the 
Un  ited  States  v.  Bogie  (8).] 

A  member  of  the  class  can  recover  although  the  contract  is 
illegal :  Kaye  v.  BoUon  (9) ;  Nerot  v.  Wallace  (10) ;  Kearley  v. 
Thomson  (11);  Colli  ns  v.  Blantetm  (12).  This  is  not  a  new  head  of 
public  policy.  It  is  a  new  case  which  comes  under  the  old  head 
of  public  policy  :  Egerton  v.  Earl  Browalow  (13).  The  adminis- 
tratrix being  an  officer  of  the  Court,  the  surety  is  also  an  officer 
of  the  Court,  and  there  is  an  analogy  between  his  accepting  an 
indemnity  and  a  sale  of  an  office.  See  Brown  v.  Brine  (14);  Gipps 
V.  Hume  (15);  Blackford  v.  Preston  (16);  Parsons  v.  Thompson 
(17) ;  Garforth  v.  Fearon  (18).     Where  monetary  considerations 
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H.  C.  OF  A    oome  into  a  matter  of  this  kind  the  Court  is  more  inclined  to  deal 
with  it  on  the  ground  of  public  policy :  Taylor  v.  Taylor  (1). 

Baynk  This  particular  deed  of  indemnity  is  void  because  of  the  situa- 

Hlake.  tion  of  the  parties  towards  one  another.  The  appellants  were 
under  the  dominion  of  their  sister  Grace  Bayne,  whose  duty  it 
was  to  see  that  the  appellants  had  independent  advice.  Then  the 
respondents,  being  solicitors  for  Grace  Bayne,  were  bound  to  see 
that  she  had  independent  advice.  Further,  as  the  respondents 
are  seeking  to  take  advantage  of  the  indemnity  procured  by 
Grace  Bayne  from  the  appellants,  it  was  the  duty  of  the  respond- 
ents to  see  that  the  appellants  had  independent  advice.  Although 
there  is  a  finding  that  the  respondents  were  not  solicitors  for  the 
appellants  that  is  more  a  question  of  law  than  of  fact.  The 
requisites  to  support  a  contract  of  this  sort  between  a  solicitor 
and  his  client  are  stated  in  Wright  v.  Carter  (2),  viz. : — (1)  That 
the  client  was  fully  informed ;  (2)  that  he  had  competent 
independent  advice  ;  and  (3)  that  the  price  given  was  a  fair  one. 
As  to  the  duty  to  see  that  independent  advice  is  had,  see 
Huguenin  v.  Bamley  (3) ;  Allrurd  v.  Skinner  (4) ;  Dent  v. 
BenMett  (5) ;  Hnvvey  v.  Mount  (6)  ;  Hatch  v.  Hatch  (7);  Liles  v. 
Ten^  {>^)\  Rhnlcs  v.  Bate  (9);  Moxon  v.  Payne  {\)\  Wright  v. 
Carter  (2) ;  WUUh  v.  Barron  (11).  The  last  case  shows  that  it  is 
not  necessary  that  there  should  be  any  special  employment  of  a 
solicitor  in  order  that  the  principle  should  apply ;  it  is  sufficient 
that  confidence  should  be  placed  in  the  solicitor.  See  also  Fox  v. 
Mackreth  (12) ;  White  and  Tudoi*s  Leading  Ccuies^Tth  ed.,  vol.  IIL, 
pp.  709,  734;  E.v  parte  Lacey  (\^)  \  Hamilton  v.  Wright  (14); 
McPhevson  v.  Tr((^^15);  Phosphate  Sncage  Co.  y.  Hartmo7}t{l6). 
The  consideration  was  so  small  as  to  be  practically  no  considera- 
tion. There  was  no  such  concurrence  in  the  breaches  of  trust  as 
relieves  the  respondents  from  liability. 

(1)  11  N.S.W.  L.R.,  323.  (10)  L.R.  8  Ch.,  881. 

(2)  (1903)  1  Ch.,  27.  (11)  (1900)  2  Ch.,  121  ;   (1902)  A.C., 

(3)  14Ve8.,273.  271. 

(4)  36  Ch.  D.,  145.  (12)  2  Bro.  C.C,  400. 

(5)  4  My.  &  C,  287.  (13)  6  Ves.,  62.5. 

(6)  8  Beav.,  439.  (14)  9  CI.  &  F.,  HI. 

(7)  9  Ves.,  292.  (15)  3  App.  Cas.,  254,  at  p.  266. 

(8)  (1895)  2  Q.B.,  679.  (16)  5  Ch.  D.,  394. 

(9)  L.R.  1  Ch.,252. 


V. 

Hlakk. 
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[Griffith  C.J. — ^There  cannot  be  concurrence  where  the  person   H-  C.  of  A. 
said  to  have  concurred  had  not  the  means  of  knowing  that  the 
acts  concurred  in  involved  breaches  of  trust:     Buckcridge  v.       Batnk 
GUx>S9e  (1) ;   Cvichton  v.  CrichUm  (2) ;  or  where  his  judgment  was 
misled :  Whistler  v.  Newman  (3) ;  Hughes  v.  WeUa  (4).] 

There  has  not  been  such  a  delay  as  disentitles  the  appellants  to 
saoceed :  In  re  Oamett,  Qandy  v.  Macavlay  (5) ;  Sleeman  v. 
Wilaon  (6).  Delay  does  not  matter  until  there  has  been  inde- 
pendent advice. 

[Counsel  also  referred  to  New  Zealand  Loan  <k  Mercantile 
Agency  Co,  v.  Smith  (7).] 

Isaaca  A.G.,  Higgins  K.C.,  and  WeigaU,  for  the  respondents. 

[The  Court  intimated  that  they  did  not  desire  to  hear  argument 
on  the  abstract  question  of  the  right  of  a  surety  to  an  adminis- 
tration bond  to  take  an  indemnity.] 

Where  there  is  a  pre-existing  fiduciary  relation,  transactions 
between  a  trustee  and  a  cestui  qv^  trust  will  in  some  cases  not  be 
upheld  except  under  very  special  circumstances. 

In  this  case,  however,  there  was  no  pre-existing  fiduciary  rela- 
tion. The  very  transaction  which  is  now  impeached  is  part  of 
ont  transaction,  the  other  part  of  which  the  appellants  seek  to 
preserve.  They  cannot  do  so ;  they  cannot  both  approbate  and 
reprobate :  Roe  v.  Mutual  Loan  Ft(,nd  LiTYiited  (8) ;  Bankes  v. 
Jarvis  (9).  The  action  is  not  against  the  respondents  as  solicitors 
bat  is  merely  a  common  law  action  upon  a  bond,  to  which  there 
is  a  common  law  defence,  and  thereupon  the  appellants  say  that 
the  indemnity  set  up  in  that  defence  is  contrary  to  public  policy. 
There  is  no  case  in  which  it  has  been  held  that,  there  being  in  a 
document  creating  a  trust  a  limitation  of  the  liability  of  the 
trustee,  the  cestui  que  trust  can  disregard  the  limitation  and  at 
the  same  time  take  the  benefits.  As  to  the  bond  the  parties 
were  at  arms'  length.  The  mere  fact  that  the  respondents  had 
been  solicitors  to  the  mother  of  the  appellants  does  not  affect  the 

(1)  Cr.  &  Ph.,  135.  (6)  L.R.  13  Eq.,  36. 

(2)  (1896)  1  Ch.,  870.  (7)  15  A.L.T.,  92. 

(3)  4  Ve«. .  129.  (8)  19  Q.  B.  D. ,  347. 

(4)  9  Hare,  749,  at  p.  773.  (9)  (1903)  I  K.B.,  549. 
(5)3lCh.  D.,  1. 
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H.  C.  OF  A.  matter.       Assuming  that    there    was  a   fiduciary   relationship 

created  by  the  suretyship  and  that  the  respondents  were  solicitors 

Batke      ^  the  family,  the  only  right  the  appellants  would  have  would 

BI.AKB       ^  ^^  rescind  the  transaction  into  which  they  had  been  led  by  the 

respondents   without  the  necessary   safeguards   which  the  law 

requires.  If  a  family  solicitor  were  asked  to  become  trustee  o£  a 
will,  and  only  consented  to  do  so  on  condition  that  he  should  be 
indemnified  against  certain  things,  the  beneficiaries  could  not 
afterwards  repudiate  the  indemnity. 

[Griffith  C.J. — A  more  analogous  case  would  be  that  of  an 
executor  refusing  to  act  unless  the  beneficiaries  indemnified  him.] 

In  that  case  the  beneficiaries  could  not  repudiate  the  indemnity. 
The  parties  were  all  atU  juris.  The  suretyship  was  for  the 
benefit  of  all  the  parties  interested. 

[Griffith  C.J. — Was  there  not  a  representation  to  the  Court 
that  the  sureties  had  entered  into  a  fiduciary  position  towards  all 
the  persons  interested  in  the  estate  ?  Are  not  the  trustees 
estopped  from  denying  that  they  had  entered  into  that  position  ?J 

At  most  they  would  be  estopped  as  regards  the  Court.  The 
bond  is  that  the  respondents  will  be  sureties  for  the  adminis- 
tratrix, but  that  does  not  in  any  way  affect  the  right  of  the  ceaiuis 
que  trxistent  to  act  in  any  way  they  please.  The  representation 
to  the  Court  is  subject  to  all  the  contractual  rights  that  have  been 
created.  A  distinction  exists  between  an  agreement  made  before, 
and  one  made  after,  the  creation  of  a  trust.  In  this  case  immed- 
iately before  the  indemnity  was  given  there  was  no  legal  or 
equitable  obligation  between  the  appellants  and  the  trustees: 
Burland  v.  Earle  (1).  The  parties  cannot  be  put  back  in  their 
original  position  and  therefore  there  can  be  no  rescission :  Biick- 
ley  on  Companies,  8th  ed.,  p.  662 ;  In  re  Cape  Breton  Company 
(2),  affirmed  on  the  facts  aub  nom.  Cavendish  Bentinck  v.  Fenn 
(3);  Seton  on  Decrees,  6th  ed.,  vol.  iii.,  p.  2342;  Plomright  v. 
Lambert  (4);  Clarice  v.  Dickson  (5);  Urqahartv.  Maepherson  {Q). 
There  was  no  fiduciary  relationship  between  the  appellants  and 
the  respondents. 

(1)  (1902)  A.C.,  83.  (4)  52  L.T.N.S.,  646. 

(2)  26  Ch.  D.,  221 ;  29  Ch.  D.,  795.  (5)  E.B.  &  E.,  148. 

(3)  12  App.  Cas.,  652.  (6)  3  App.  Cas.,  831. 
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[Griffith  C.J. — ^The  respondents  employed  the  administratrix  ^-  ^-  ^'  ^• 
as  their   agent  to  get  the  indemnity  from  the  appellants  who        ,_^_] 
were  completely  under  the  influence  of  the  administratrix.     That       Baynb  ' 
indemnity  is  the  only  bargain  made  with  the  appellants.     Should       blake. 
it  not  be  set  aside  on  that  ground  ?]  

If  the  respondents  did  not  know  that  that  influence  existed, 
and  there  is  no  evidence  that  they  did,  there  would  be  no  ground 
for  setting  aside  the  indemnity.  The  relationship  between  the 
administratrix  and  her  two  sisters  was  not  such  that  the  Court 
would  say  the  influence  of  the  administratrix  was  undue. 

[Griffith  C.J. — My  difficulty  is  to  see  that  there  was  only  one 
transaction.  There  was  one  agreement  between  the  adminis- 
tratrix, the  sureties  and  the  Court,  and  another  between  the 
appellants  and  the  sureties.] 

Both  agreements  sprang  out  of  the  one  transaction — the  one 
contract. 

[Griffith  C.J. — Suppose  the  indemnity  could  not  be  supported 
as  between  the  administratrix  and  the  appellants,  could  it  be 
supported  between  the  respondents  and  the  appellants  ?] 

There  is  no  teason  why  it  should  not  be  supported.  Even  if  it 
could  not,  the  whole  transaction  must  be  set  aside.  The  parties 
must  be  remitted  to  their  original  position.  Cestici^  que  fritstent 
must  get  no  advantage  from  their  trustee  just  as  the  trustee  can 
get  no  advantage  from  them.  The  conduct  of  the  appellants  in 
reference  to  the  breaches  of  trust  amounted  to  a  concurrence  and 
it  has  been  so  found.  As  to  the  mortgage  transaction,  the  mort- 
gagee refused  to  advance  any  money  without  the  consent  of  the 
appellants.  The  money  was  obtained,  and  the  appellants  cannot 
hold  the  sureties  liable  without  paying  back  the  money. 

If  the  deed  of  indemnity  be  void  on  the  ground  of  illegality, 
there  is  no  doubt  that  it  is  as  if  it  never  existed,  and  the  appell- 
ants can  recover  on  the  bond.  But  if  the  deed  be  voidable,  it 
cannot  be  treated  as  if  it  had  never  existed  having  regard  to 
what  took  place  afterwards.  To  rescind  the  transaction  is  one 
thing,  to  force  upon  the  respondents  a  contract  which  they  never 
made  is  another :  See  Bicrlaiid  v.  Earle  (1).  There  is  no  fiduciary 
relation  between  the  sureties  to  an  administration  bond  and  the 

(1)  71  L.J.  P.C.,  l,at  p.  8. 


V. 

Blakk. 
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H.  C.  OF  A.  beneficiaries.  The  oblicration  of  the  sureties  is  one  of  contract 
1906.  jf  ^hgj.^  jg  g^uy  Hduclary  relation,  it  is  between  the  Chief  Justice 
Baynr.  *^^^  those  on  whose  behalf  he  has  taken  the  bond.  The  only 
statutory  obligation  on  the  sureties  is  to  giv^e  the  bond,  and 
having  given  it,  the  ordinary  law  comes  in  and  works  the  conse- 
quences of  the  bond.  There  is  no  privity  between  the  sureties 
and  the  beneficiaries. 

It  is  not  illegal  to  break  a  trust,  that  is  to  say,  a  trustee  can 
make  a  contract  by  which  he  undertakes  to  break  a  trust 
provided  the  beneficiaries  indemnify  him.  An  act  done  with  the 
consent  of  all  the  beneficiaries  is  not  a  breach  of  trust,  and  it  is 
only  in  respect  of  breaches  of  trust  that  the  sureties  are  liable. 
A  beneficiary  who,  knowing  the  facts,  concurs  in  a  breach  of 
trust  cannot  afterwards  complain:  Fletcher  v.  CoUis  (1);  In  re 
Soviersef;  Somerset  v.  Earl  Poidett  (2);  Lewin  on  Trtists,  11th 
ed.,  pp.  1155,  1168.  From  the  time  the  fifteen  months'  account 
was  filed  there  was  no  relation  of  solicitor  and  client  except  in 
respect  of  specific  dealings,  and  Grace  Bayne  was  the  only  client. 
As  to  the  mortgages,  the  respondents  obtained  the  consents  of  the 
appellants,  not  as  solicitors  for  Grace  Bayne,  but  as  solicitors  for 
the  mortgagees.  From  some  time  in  1886  the  duties  of  adminis- 
tratrix were  over,  and  Grace  Bayne  simply  held  as  trustee  for 
herself  and  her  sisters,  and  thei'efore  the  obligations  of  the  bond 
were  at  an  end.  The  administration  ended  when  the  beneficiaries 
were  entitled  to  demand  a  transfer.  If  the  beneficiaries  sho^ 
actively  that  they  wish  the  property  to  be  kept,  then  the 
administration  is  at  an  end.     The  case  of  a  gift  from  a  client  to 

■ 

his  solicitor  is  essentially  different  from  a  ca^e  where  there  is 
value  on  both  sides.  The  Court  has  not  to  deal  with  the 
quantum  of  risk  the  sureties  took.  There  was  responsibility  by 
the  sureties  to  creditors  secured  and  unsecured,  so  that  there  was 
some  risk  at  any  rate. 

[Griffith  C.J. — Any  contract  having  a  tendency  to  affect  the 
administration  of  justice  is  illegal  and  void :  Lound  v.  Gh*iimvo>d^ 
(3) ;  Elliott  V.  Richardson  (4).  If  a  contract  is  made  with  the 
intention  that  it  shall  be  concealed  from  the  Court  and  the  Court 

(1)  (1905)  2  Ch.,  24.  (3)  39  Ch.  D.,  605. 

(2)  (1894)  1  Ch.,  231,  at  pp.  265,  274.  (4)  L.  R.  5  C.P  ,  744. 
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may  be  induced  to  do  something  which  otherwise  it  would  not   H.  C.  of  A. 
have  done,  is  not  the  contract  illegal  ?]  sT_. 

There  is  no  evidence  of  an  intention  to  conceal  this  deed  of       Batne 
indemnity  from  the  Court.     The  respondents  would  have  had  no       i^^akk 

objection  to  its  being  disclosed,  and  if  it  had  been  disclosed  the       

Court  would  not  have  been  induced  to  act  otherwise  than  it  did. 
At  most  the  concealment  would  have  been  a  ground  for  upsetting 
the  administration.  The  Court  would  have  no  right  to  refuse  to 
accept  a  guarantee  society  as  a  surety  with  an  indemnity  of  this 
sort  All  the  Act  requires  and  all  the  Court  is  concerned  with  is 
that  the  bondsmen  are  efficient.  See  sec.  15  of  the  Aduninvitrd' 
tion  and  ProbcUe  Act  1890. 

[Griffith  C.J. — Is  not  the  effect  of  this  transaction  to  create  a 
bond  with  a  secret  defeasance  ?] 

No.  A  defeasance  would  require  another  bond  between  the 
Chief  Justice  and  the  sureties,  so  that  an  action  could  not  be 
brought  on  the  bond.  There  is  no  difference  between  an  indem- 
nity by  the  beneficiaries  and  an  indemnity  by  third  persons,  or  by 
one  of  the  creditors. 

[Counsel  also  referred  to  Staniar  v.  Evans  (1) ;  Brooins 
htgdl  Maxims,  7th  ed.,  p.  344  ;  Pollock  on  Contracts,  7th  ed.,  p. 
832.] 

Arthur  in  reply.  The  deed  of  indemnity  is  void  as  being 
against  public  policy.  It  is  a  fraud  on  the  Court,  and  knowingly 
a  fraud.  The  administratrix  and  the  respondents  consulted 
together  to  do  a  thing  which  the  Court  would  not  have  per- 
mitted. There  was  an  obligation  to  disclose  the  deed  to  the  Court. 
Sureties  to  an  administration  bond  are  in  a  fiduciary  relation  to 
the  beneficiaries  :  In  re  Carpenter  (2).  The  sureties  have  more 
than  contractual  duties,  otherwise  the  beneficiaries  would  not 
have  a  right  to  bring  a  quia  timet  action :  Holden  v.  BUick  (8) ; 
Midliolland  v.  Smith  (4).  If  the  deed  of  indemnity  is  only  void- 
able it  can  be  set  aside,  but  the  bond  will  remain.  The  deed  and 
the  bond  are  severable,  and  the  bond  is  required  by  law.  A  con- 
tract made  by  a  trustee  at  the  time  he  undertakes  the  trust  that 

(1)  34  Ch.  D.,  470.  (3)  'J  C.L.R.,  768. 

(2)  20  V.L.R.,  159.  (4)  20  V.L.R.,  40.S. 
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H.  C.  ofA.   he  is  to  receive  remuneration  must  be  fair:     Robinsaii  v.  Pett 
J^        (1);   In  re  Shericood  (2);  Aylife  v.  Murray  (3);    Townley  v. 
Baynk      Sherborne  (4) ;  Satoyer  v.  Sawyer  (5) ;  Bolton  v.  Cxirre  (6). 
Blakk.  [Griffith  C.J.  referred  to  Moore  v.  Froicd  (7).] 

Cestuis  que  trustent  must  know  all  their  rights  which  arise  out 

of  a  transaction  with  their  trustee:  In  re  North  Australian 
Tei^'itory  Co,,  Archer's  case  (8).  The  mere  fact  that  cestuis  qw 
trustent  know  beforehand  of  proposed  breaches  of  trust  is  not 
concuri*ence,  nor  is  mere  consent  concurrence :  Fletdter  v.  CUlis 
(9).  There  cannot  be  concurrence  if  the  party  does  not  understand 
what  is  being;  done,  and  what  is  its  le^al  effect :  Kempaon  v.  Aslibef 
(10).  The  doctrine  of  approbation  and  reprobation  does  not  apply 
to  an  agreement  between  a  solicitor  and  his  client  under  which 
the  solicitor  is  to  become  trustee  for  the  client 

[Counsel  also  referred  to  GtxMuirl  v.  CurlisU  (11)  ;  Gihmn  v. 
Jeye.^  (12);  Corl^^y  v.  Lotyi  Stafoiyl  (13);  Smith  v.  Kiiy  (U): 
BiiwHoH  V.  Ldxn's  (15);  Burmws  v.  Wall^  (16)] 

Ift((acs  A.G.,  by  permission,  referred  to  the  following  cases:— 

Bainbrigge  y.  Brotrne  (17);   T/** (/^>t*A*  v.  P/^>^r  (18) ;  Lincoln  v. 

]nM(/,«<c>r  (19);  Brntighfoii  v.  Broiujhfuu  (20);   Mant  v,  Bnncne 

(21);  Chillingworfh   v,  Cloi/nl^rff  {22):  MiKtham  \\  Grant  (23): 

Patrrson  v.  MvXaghtrn  (24) ;   Wihle.^  v.  DiuUow  (25);  Evam  v. 

Ben  yon  (2G);  Sh^M^M  Xirbl  and  Sihrr  Phiting  Co.  v.  Unwin 

(27). 

Cur.  adv.  vult 

sei»i.  17.  The  following  judgmenti^  were  read : — 

Griffith  C.J.  This  is  an  action  bix)ught  by  the  assignees  of 
an  administration  bond  against  the  sureties,  to  recover  assets 

(M  \V.  k  T.  L.C.,  Tth  ed.,  vol.  ii.,  «U)  7  H.L.C,  750. 

6(16,  ai  p.  6*24.  <!.">>  Kav,  *280. 

{2)  3  Beav.,  33S.  (16)  oD.M.  &  G.,  233. 

(3i  2  Atk.,  5S.  tlT)  IS  Ch.  D  ,  188. 

{4)  \V.  &  T.  I.e.,  7th  ed.,  vol.  ii.,  tlS)  1  Mac  &  G.,  664.  at  p.  67S. 

p.  69().  \\9\  9  Hare,  158. 

(5>  28  Ch.  D.,  5Po.  r^»»  2  Sm.  ft  G.,  422. 

\6\  (1S95»  1  Ch..  544.  T^l)  (IS9o)  2Ch.,  69,  at  p.  92. 

l7)  3  Mv.  ft  C,  4,>.  y'22)  yis96)  1  Ch.,  6&5,  at  p.  703. 

.S>  ilM>2*  1  Ch.,  322.  ri:i\  {\S99)  I  Q.B,,  480,  at  p.  484. 

«9!  il9i>o.  2  Ch.,  24.  ,24)  2  C.L,R,  615.  at  p.  626- 

*Hi.  L  R.  HKh.,  15.  ^25)  L.R.  19  Eq.,  198,  at  p.  20ll. 

J 1  n  9  Price,   16**.  ,26)  37  Ch.  D.,  329. 

12    6  Ves..  2t^.  (27)  2  Q.B.D.,  214,  at  p.  223. 

iU)  I  i*et;.  ft  J.,  2:^s. 
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alleged  to  have  been  lost  to  the  estate  by  reason  of  breaches  of   ^-  ^-  ^^  ^• 

duty  committed  by  the  administratiix  in   her   administration. 

The  bond,  which  is  dated  11th  June  1886,  was  executed  in  com-       Bavne 

pliance  with  the  provisions  of  the  Administration  Act  1872  by      ij,/akk. 

Grace  Bayne  the  administratrix  and  the  defendants  as  her  sureties 

upon  the  grant  to  her  of  administration  of  the  real  and  personal 

estate  of  her  mother,  who  had   died   intestate   in   1885.     The 

penalty  of  the  bond  was  £5,000,  and  the  condition  was  in  the 

usual  form,  namely,  that  if  the  administratrix  should  well  and 

truly  collect  and  administer  according  to  law  the  property  lands 

and  hereditaments  goods  chattels  and  credits  of  the  intestate  at 

the  time  of  her  death  which  should  come  to  the  power  or  control 

hands  or  possession  of  her  as  such  administratrix  or  to  any  other 

person  or  persons  for  her     .    .    .    then  the  said  obligation  should 

be  void  and  of  none  effect  or  else  should  remain  in  full  force  and 

virtue. 

In  February  1904,  by  order  of  Hood  J.,  the  bond  was  assigned 
to  the  plaintiffs,  who  are  sisters  of  the  administratrix,  and  are, 
except  creditors,  the  only  other  persons  entitled  in  distribution  to 
the  intestate's  estate.  Sec.  28  of  the  Administration  Act  1872 
(now  sec.  17  of  the  Administration  and  Probate  Act  1890) 
enacts  that  the  person  to  whom  the  bond  is  assigned  *•  shall 
thereupon  be  entitled  to  sue  upon  the  bond  in  his  own  .  .  . 
name  ...  as  if  the  same  had  been  originally  given  to  him, 
and  shall  be  entitled  to  recover  thereon  as  trustee  for  all  persons 
interested  the  full  amount  recoverable  in  respect  of  any  breach 
of  the  condition  of  the  said  bond."  As  pointed  out  by  Holroydi., 
from  whose  decision  this  appeal  is  brought,  the  words  "  shall  be 
entitled  to  recover "  and  "  recoverable  "  must  be  limited  to 
naatters  in  respect  of  which  the  persons  for  whose  benefit  the 
assignee  is  suing  as  trustee  are  entitled  to  relief  against  the 
administrator,  i,e.  claims  to  which  the  administrator  would  have 
no  defence  in  an  action  against  him.  I  think,  therefore,  that 
any  defence  which  would  be  open  to  the  administrator  himself 
in  an  action  for  administration  in  which  breaches  of  trust  or 
devastavits  are  charged  is  open  also  to  the  sureties  in  an  action 
on  the  bond.  So,  also,  I  think  that  in  an  action  against  the 
sureties  any  facts  which  would  establish  that,  as  between  the 
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1906 

^ '        indemnity  from  the  latter,  may  be  set  up  as  a  defence.    For 

Baynb  instance,  if  the  beneficiaries  executed  a  release  to  the  sureties, 
Blake  ^^^^  release  might  be  pleaded  in  a  defence  to  an  action  on  the 
bond,  so  far  as  it  is  brought  for  their  benefit.  So,  if  they  entered 
into  a  valid  contract  of  counter-indemnity,  that  contract  might 
be  set  up  either  by  way  of  counterclaim,  or  possibly  as  a  direct 
defence  to  avoid  circuity  of  action.  From  this  point  of  view,  the 
circumstance  that  the  assignees  of  the  bond  are  themselves  bene- 
ficiaries is  only  formally  material,  to  the  extent  that  the  release 
or  contract  would  be  alleged  to  have  been  made  by  the  plaintiffs 
being  themselves  the  beneficiaries,  instead  of  by  beneficiaries  for 
whom  the  plaintifi^s  are  trustees.  From  another  point  of  view, 
however,  the  fact  that  the  contract  on  which  the  assignees  are 
suing  is  not  a  private  contract  made  with  them,  but  a  statutory 
contract  made  with  the  Court,  may  be  very  important. 

The  breaches  of  the  condition  of  the  bond  alleged  in  the  state- 
ment of  claim  may  be  shortly  stated  as  follows  : — (1)  Failure  to 
distribute  within  tlie  time  allowed  by  law  or  at  all ;  (2)  payment 
of  a  sum  of  £75  out  of  tlie  estate  to  the  defendants  as  a  considera- 
tion to  them  for  executing  the  bond  as  sureties;  (3)  investment  of 
assets  in  the  purchase  of  land,  and  borrowing  money  upon  the 
security  of  mortgages  of  the  real  estate  resulting  in  default  and 
foreclosure  by  the  mortgagees  ;  (4)  the  continuance  of  funds  upon 
an  unauthorized  investment  in  a  building  society. 

The  defendants,  by  their  defence,  did  not  deny  the  fa-cts  alleged 
to  constitute  these  breaches  of  condition,  except  that  they  said 
that  the  money  advanced  to  the  administratrix  by  way  of  mort- 
gage was  not  advanced  to  her  as  administratrix.  But  they  set 
up  and  relied  upon  a  deed  of  20th  May  1886,  i.e.,  antecedent  to 
the  bond,  made  between  tlie  administratrix  and  the  plaintiffs  of 
the  one  part  and  the  defendants  of  the  other  part,  by  which, 
after  reciting  that  the  administratrix  and  the  plaintiffs  had 
requested  the  defendants  to  execute  the  bond  in  oi-der  that  the 
administratrix  might  obtain  administration,  and  that  the  defen- 
dants had  consented  to  do  so  upon  the  administratrix  and  the 
plaintiffs  entering  into  the  agreement  indemnity  and  charge 
thereinafter  contained,  it  was  witnessed  that  in  consideration  of 
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the  premises  and  of  the  defendants  entering  into  the  bond,  the  H-  ^-  ^^  A. 

plaintiffs,  in  case  the  administratrix  should  not  duly  faithfully        * 

honestly  and   properly  administer   the  estate   of  the   intestate       Uaynk 

according  to  law,  did  thereby  jointly  and  severally  covenant  with      kx^^ke 

the  defendants  and  each  of  them  that  they  the  plaintiffs  or  either 

of  them  would  not  at  any  time  thereafter  bring  or  cause  to  be 

brought  by  any  person  or  persons  on  behalf  of  them  or  either  of 

them  against  the  defendants  or  either  of  them  any  actions  suits 

accounts  claims  demands  or  other  proceedings  whatsoever  for  or 

on  account  of  any  maladministration  of  the  estate  of  the  intestate 

by  or  on  the  part  of  the  administratrix;   and  further  that,  in 

consideration  of  the  premises  and  of  the  defendants  entering  into 

the  bond,  the  administratrix  and  the  plaintiffs  and  any  two  of 

them  and  each  of  them  jointly  and  severally  covenanted  with  the 

defendants  and  each  of  them  that  they  the  administratrix  and 

the  plaintiffs  would  at  all  times  thereafter  keep  indemnified  the 

defendants  and  each  of   them  from   all  actions   suits  accounts 

cliums  demands  and  other  proceedings  whatsoever  as  aforesaid, 

and  all  costs  charges  damages  and  expenses  whatsoever  at  any 

time  thereafter  incurred  or  sustained  by  the  defendants  or  either 

of  them  by  reason  of  or  in  consequence  of  any  account  claims 

demands  or  other  proceedings  whatsoever  or  any  matter  or  thing 

in  any  wise  relating  to  the  bond  in  case  of  such  maladministration 

by  or  on  the  part  of  the  administratrix.     By  the  same  deed  the 

administratrix   and    the    plaintiffs  respectively    charged    their 

respective  shares  and  portions  of  the  estate  of  the  intestate  and 

the  proceeds  of  any  sale  thereof,  if  sold,  with  the  payment  to  the 

defendants  and  each  of  them  of  all  costs  charges  damages  and 

expenses  which  might  at  any  time  thereafter  be  incurred   or 

sustained  by  the  defendants  or  either  of  them  by  reason  or  in 

consequence  of  any  maladministration  of  the  estate. 

The  defendants  further  set  up  as  a  matter  of  law  that  the 
administratrix  held  the  estate  as  a  trustee  for  herself  and  the 
plaintiffs,  and  with  a  right  and  duty  to  deal  with  it  in  any  way 
agreed  upon  by  her  and  the  plaintiffs,  and  alleged  that  the 
administratrix  in  respect  of  the  matters  complained  of  acted 
either  at  the  express  request  of  the  plaintiffs  or  with  their  con- 
sent, and  as  a  trustee  for  them  and  hei*self.     They  also  pleaded 


Griffilh  C.J. 


H  HIGH   COURT  [1906. 

fl.  C.  OF  A.  beneficiaries  and  the  sureties,  the  former  arc  not  entitled  to  claim 

1906 

^  '  indemnity  from  the  latter,  may  be  set  up  as  a  defence.  For 
Bayne  instance,  if  the  beneficiaries  executed  a  release  to  the  sureties, 
Blake  ^^^^  release  might  be  pleaded  in  a  defence  to  an  action  on  the 
bond,  so  far  as  it  is  brought  for  their  benefit.  So,  if  they  entered 
into  a  valid  contract  of  counter-indemnity,  that  contract  might 
be  set  up  either  by  way  of  counterclaim,  or  possibly  as  a  direct 
defence  to  avoid  circuity  of  action.  From  this  point  of  view,  the 
circumstance  that  the  assignees  of  the  bond  are  themselves  Ijene- 
ficiaries  is  only  formally  material,  to  the  extent  that  the  release 
or  contract  would  be  alleged  to  have  been  made  by  the  plaintiffs 
l)eing  themselves  the  beneficiaries,  instead  of  by  beneficiaries  for 
whom  the  plaintifiB  are  trustees.  From  another  point  of  view, 
however,  the  fact  that  the  contract  on  which  the  assignees  are 
suing  is  not  a  private  contract  made  with  them,  but  a  statutory 
contract  made  with  the  Court,  may  be  very  important. 

Tlie  breaches  of  the  condition  of  the  bond  alleged  in  the  state- 
ment of  claim  may  be  shortly  stated  as  follows : — (1)  Failure  to 
distribute  within  tlie  time  allowed  by  law  or  at  all ;  (2)  payment 
of  a  sum  of  £75  out  of  the  estate  to  the  defendants  as  a  considera- 
tion to  them  for  executing  the  bond  as  sureties;  (3)  investment  of 
assets  in  the  purchase  of  land,  and  bori-owing  money  upon  the 
security  of  mortgages  of  the  real  estate  resulting  in  default  and 
foreclosure  by  the  mortgagees  ;  (4)  the  continuance  of  funds  upon 
an  unauthorized  investment  in  a  building  society. 

The  defendants,  by  their  defence,  did  not  deny  the  facts  alleged 
to  constitute  these  breaches  of  condition,  except  that  they  said 
that  the  money  advanced  to  the  administratrix  by  way  of  mort- 
gage was  not  advanced  to  her  as  administratrix.  But  they  set 
up  and  relied  upon  a  deed  of  20th  May  1886,  i.e.,  antecedent  to 
the  bond,  made  between  the  administratrix  and  the  plaintiffs  of 
the  one  part  and  the  defendants  of  the  other  part,  by  which, 
after  reciting  that  the  administratrix  and  the  plaintiffs  had 
rec^uested  the  defendants  to  execute  the  bond  in  order  that  the 
administratrix  might  obtain  administration,  and  that  the  defen- 
dants had  consented  to  do  so  upon  tlie  administratrix  and  the 
plaintiffs  entering  into  the  agreement  indemnity  and  charge 
thereinafter  contained,  it  was  witnessed  that  in  consideration  of 
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the  premises  and  of  the  defendants  entering  into  the  bond,  the  H.  C.  of  a, 

plaintiffi},  in  case  the  administratrix  should  not  duly  faithfully       ^__\ 

honestly  and    properly  administer  the  estate   of  the   intestate       Daynk 

according  to  law,  did  thereby  jointly  and  severally  covenant  with      blake 

the  defendants  and  each  of  them  that  they  the  plaintiffs  or  either 

of  them  would  not  at  any  time  thereafter  bring  or  cause  to  be 

brought  by  any  person  or  persons  on  behalf  of  them  or  either  of 

them  against  the  defendants  or  either  of  them  any  actions  suits 

accounts  claims  demands  or  other  proceedings  whatsoever  for  or 

on  account  of  any  maladministration  of  the  estate  of  the  intestate 

by  or  on  the  part  of  the  administratrix;   and  further  that,  in 

c<H)sideiution  of  the  premises  and  of  the  defendants  entering  into 

the  bond,  the  administratrix  and  the  plaintiffs  and  any  two  of 

them  and  each  of  them  jointly  and  severally  covenanted  with  the 

defendants  and  each  of  them  that  they  the  administratrix  and 

the  plaintiffs  would  at  all  times  thereafter  keep  indemnified  the 

defendants  and  each  of  them  from   all  actions   suits  accounts 

claims  demands  and  other  proceedings  whatsoever  as  aforesaid, 

and  all  costs  charges  damages  and  expensas  whatsoever  at  any 

time  thereafter  incurred  or  sustained  by  the  defendants  or  either 

of  them  by  reason  of  or  in  consequence  of  any  account  claims 

demands  or  other  proceedings  whatsoever  or  any  matter  or  thing 

in  any  wise  relating  to  the  bond  in  case  of  such  maladministration 

by  or  on  the  part  of  the  administratrix.     By  the  same  deed  the 

administratrix   and    the    plaintiffs  respectively    charged    their 

respective  shares  and  portions  of  the  estate  of  the  intestate  and 

the  proceeds  of  any  sale  thereof,  if  sold,  with  the  payment  to  the 

defendants  and  each  of  them  of  all  costs  charges  damages  and 

expenses  which  might  at  any  time  thereafter  be  incurred   or 

RTistained  by  the  defendants  or  either  of  them  by  reason  or  in 

consequence  of  any  maladministration  of  the  estate. 

The  defendants  further  set  up  as  a  matter  of  law  that  the 
administratrix  held  the  estate  as  a  trustee  for  herself  and  tlie 
plaintiffs,  and  with  a  right  and  duty  to  deal  with  it  in  any  way 
agreed  upon  by  her  and  the  plaintiffs,  and  alleged  that  the 
administratrix  in  respect  of  the  matters  complained  of  acted 
either  at  the  express  request  of  the  plaintiffs  or  with  their  eon- 
sent,  and  as  a  trustee  for  them  and  herself.     They  also  pleaded 
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H.  C.  or  A.  acquiescence  by  the  plaintiffs  in  the  acts  of  the  administratrix 
now  complained  of. 

In  reply  the  plaintifls  pleaded  that  the  alleged  deed  of  20th 
May  1886  was  executed  by  them  at  the  request  of  the  defendants 
at  a  time  when  the  defendants  were  acting  as  the  solicitors  and 
legal  advisers  of  the  administratrix  and  of  the  plaintifis,  and  tliat 
the  plaintiffs  had  no  independent  legal  or  other  advice  'wath 
reference  to  the  execution  of  the  deed,  and  were  ignorant  of  the 
effect  of  it.  They  also  alleged  that  the  defendants  represented  to 
them  before  execution  of  the  deed  that  it  was  a  mere  matter  of 
form.  The  plaintiffs  further  set  up  as  a  matter  of  law  that  the 
deed  was  contrary  to  tlie  provisions  of  the  Administnraiion  arid 
Probate  Act  1890,  and  corresponding  prior  enactments,  and  was 
against  public  policy  and  illegal  and  void.  No  particulars  of  this 
reply  were  asked  for  or  given. 

The  defendants  by  their  rejoinder  set  up  as  a  matter  of  law 
that  the  plaintiffs  could  not  rely  upon  the  facts  alleged  as  avoiding 
the  deed  inasmuch  as  they  had  received  the  full  benefit  of  it  with- 
out asserting  any  right  of  avoidance,  and  further  that  the  deed 
was  binding  until  set  aside,  and  that  no  claim  to  set  it  aside  had 
been  or  could  be  made  in  this  action  or  in  any  action  on  the  bond, 
and  that  such  an  action  could  not  under  any  circumstances  be 
successfully  maintained.     The  last  objection  raises  an  interesting 
question  of  pleading.      Strictly  speaking,  the  pleadings  should 
probably  have  taken  the  following  form:  The  defendants,  having 
set  up  the  deed,  should  have  alleged  that  the  plaintiffs  were  suing 
for  their  own  exclusive  benefit,  and  have  claimed  to  recover  from 
them  by  way  of  indemnity  a  sum  equal  to  any  sum  which  the 
plaintiffs  might  recover  in  the  action,  and  to  set  off  one  sum 
against  the  other.      I  am  disposed  to  think  that  this  would  have 
been  a  direct  defence  as  avoiding  circuity  of  action,  and  not  one  by 
way  of  counterclaim.     Again,  strictly  speaking,  the  proper  way  to 
meet  such  a  defence  would  have  been  by  amendment  of  the  state- 
ment of  claim,  setting  up  the  facts   alleged  in  the  reply  and 
claiming  to  have  the  deed  set  aside.    I  do  not  think  that  it  would 
have  been  necesvsary  in  this  case  to  join  any  additional  parties  for 
the  purpose  of  this  amendment,  although,  if  the  bond  had  been 
assigned  to  a  stranger,  it  would  have  been  necessary  to  join  the 
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b3Qeticiaries  as  parties,  either  in  the  same  or  in  another  action.   H-  C.  of  a. 
The  point  of  illegality  is  properly  a  matter  of  reply.     The  whole       J_™, 
matter  was,  however,  fully  investigated  at  the  hearing  before  the       Batnk 
learned  Judge,  and  I  think  that  this  Court  ought  to  deal  with  it  on 
the  footing  that  all  necessaiy  amendments  were  made  to  raise  the 
qae.stion  of  the  plaintiffs'  right  to  have  the  deed  of  May  1886  set 
aside  or  declared  invalid.    The  learned  Judge  referred  to  the  Full 
Court  the  question  of  law  whether  the   deed  of  indemnity  was 
invalid  as  contrary  to  public  policy.    The  Full  Court  held  that  it 
was  not  invalid  on  that  ground.     The  only  ground  of  invalidity 
argued  before  them,  however,  was  that  arising  upon  the  bare  fact 
that  it  was  an  indemnity  given  to  sureties  to  an  administration 
bond.    The  plaintiffs  sought  to  apply  the  analogy  of  an  indemnity 
given  to  a  surety  for  the  appearance  of  a  person  held  to  bail  on  a 
criminal  charge.   It  is  settled  that  a  contract  to  give  such  an  indem- 
nity is  void  as  against  public  policy:  Herman  y,Jeicchner (I);  Con- 
solidated Earploration  and  Finance  Co,  v.  Mungrave  (2).   I  see  no 
reason  to  dissent  from  the  opinion  of  the  Full  Court  on  that  point. 
The  rights  of  persons  entitled  in  distribution  upon  intestacy  are 
purely  civil  rights,  and  the  analogy  of  bail  in  criminal  cases  has  no 
application.    So  far  from  its  being  contrary  to  public  policy  that  a 
surety  in  respect  of  civil  rights  should  be  entitled  to  protect  him- 
self by  a  contract  for  indemnity,  the  law  itself  ordinarily  implies 
such  a  contract  on  the  part  of  his  principal.  And  it  is  a  well-known 
fact  that  companies  have  for  many  years  been  in  existence,  the 
object  of  which  is  to  guarantee  the  faithful  performance  of  con- 
tracts relating  to  civil  rights.     Such  companies,  the  business  of 
which  is  to  act  as  sureties  for  others,  derive  their  income  from 
the  sums  or  premiums  paid  to  them  as  a  consideration  for  enter- 
ing into  the  contracts  of  suretyship.     Before  this  Court,  however, 
the  objection  of  illegality  was  put  on  a  further  ground,  namely, 
that,  having  regard  to  the  provisions  of  the  law  which  requires 
that,  before  a  grant  of  administration  is  made,  security  shall  be 
given  to  the  Court  and  to  the  Court's  satisfaction  for  the  protec- 
tion of  persons  entitled  in  distribution,  a  contract  which  has  the 
effect  of  a  representation  to  the  Court  that  such  security  has 
Wq  given,  when  in  reality  it  has  not,  is  illegal  within  the  rule 

(1)  15  Q.B.D.,  561.  .      (2)  (1900)  1  Ch.,  37. 
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H.  C.  OP  A.  stated  by  Lord  Lyndhurst  in  Egei'ton  v.  Earl  Browrdow  (1),  "It 
is  admitted,  that  any  contract  or  engagement  having  a  tendency, 
Baynk  however  slight,  to  affect  the  administration  of  justice,  is  illegal  and 
xt,^'^»  void."  I  have  no  doubt  that  this  is  an  accurate  statement  of  the 
law.  (See  Lound  v.  Qriintvade  (2) ).  And  I  think  that  an  agree- 
ment including  a  stipulation  that  an  untrue  representation  should 
be  made  to  the  Court  that  security  had  been  given  for  the  protec- 
tion of  the  next  of  kin  of  an  intestate  would  be  invalid.  But  here 
a  distinction  must,  I  think,  be  drawn.  If  the  next  of  kin  are  sui 
jv/ris,  I  know  of  no  reason  why  they  should  not  request  some 
person  to  become  surety  for  the  intended  administrator,  or  why 
they  should  not  agree  to  indemnify  the  person  who  acts  as  surety 
at  their  request  from  the  liability  incurred  under  the  bond  K 
the  Court  were  informed  of  such  an  agreement  it  would  probably 
not  disapprove  of  it,  and  in  sucli  a  case,  there  being  no  reason 
why  the  agreement  should  be  concealed  from  the  Court,  there 
would  be  none  for  supposing  that  it  was  a  term  of  the  agreement 
that  it  should  be  so  concealed.  But  if,  on  the  other  hand,  the 
aorreement  were  made  under  such  circumstances  that  if  it  were 
disclosed  to  the  Court  the  grant  would  probably  be  refused  or 
even  might  be  refused,  I  think  that  a  stipulation  that  the  agree- 
ment should  be  concealed  would  properly  be  inferred,  and  that 
such  a  stipulation  would  vitiate  the  agreement.  How  far  such  a 
rule  would  apply  to  the  present  case  depends  upon  the  facts,  to 
which  it  will  be  necessary  to  refer  in  some  detail. 

The  case  divides  itself  into  two  parts ;  first,  the  question  whether 
the  deed  of  indemnity  relied  upon  by  the  defendants  is  valid ;  for, 
if  it  is,  they  have  a  complete  defence  to  the  action ;  and,  secondly, 
if  it  is  invalid,  whether  the  plaintiffs  have  established  any 
breaches  of  trust  as  between  themselves  and  the  administratrix. 
For  the  sureties  are,  of  course,  not  liable  to  any  greater  extent 
than  their  principal.  Of  the  two  objections  made  to  the  deed 
one,  as  already  stated,  was  overruled  by  the  Full  Court.  On  the 
other,  which  depended  upon  the  alleged  relationship  of  solicitor 
and  client  between  the  plaintiffs  and  the  defendants,  the  learned 
Judge  wa,s  of  opinion  that  that  relationship  had  not  been 
established  by  the  evidence.     I  will  deal  first  with  this  branch  of 

(1)  4  H.L.C.,  1,  at  p.  163.  (2)  39  Ch.  D.,  605. 
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the  case.     The  effect  of  the  evidence  as  to  the  state  of  things   ^-  ^'  ^'  ^' 

1006 

existing  after  the  death  of  the  plaintiffs'  mother  is  thus  stated  by 
the  learned  Judge  in  his  interlocutory  judgment  of  18th  Septem- 
ber 1905.      The  plaintiffs  at  that  time  were  young  ladies  of  full 
age,  but  quite  unacquainted  with  business  matters.     "  While  the 
mother  of  the  Misses  Bayne  was  alive  she  managed  her  property 
and  her  household  affairs  by  herself,  and  without  in  any  way 
consulting  her  daughters  or  giving  them  any  information.     When 
she  died,  Miss  Grace  Bayne,  although  a  twin  with  one  of  her  sisters 
and  only  three  years  older  than  the  other,  wished  and  thought  it 
her  duty  to  take  her  mother  s  place  as  far  as  possible  towards 
her  sisters.     They  desired  that  she  should  do  so  and  should  have 
the  sole  and  absolute  control  of  the  property  without  themselves 
inquiring  of  what  it  consisted  or  what  was  being  done  with  it,  or 
being  in  any  way  troubled  about  household  affairs.    The  plaintiffs 
have  told  us  that  they  were  ready  to  obey  their  sister  Grace  in 
everything,  to  sign  whatever  documents  she  requested  them,  and 
without  knowing  their  contents;    and  even  went  so  far  as  to 
permit  her  to  dictate  what  they  should  eat  and  drink,  and  what 
clothes  they  should  wear.    Messrs.  Blake  and  Riggall,  had  been  the 
solicitors  of  the  deceased  Mi-s.  Bayne,  and  after  her  death  Miss 
Grace  went  to  them,  and  gradually  learnt,  as  she  says,  that  it  was 
necessary  for  her  as  the  eldest  daughter  to  take  out  letters  of 
administration,  and  that  for  that  purpose  she  would  be  obliged  to 
enter  into  a  bond  with  sureties  for  the  performance  of  her  duty :" 
and  again  in  his  judgment  of  31st  October:  "The  apparently 
simple  issue  so  raised  "  {i.e.  whether  the  failure  of  the  administra- 
trix to  realise  and  distribute  the  estate  within  a  year  constituted 
a  violation  of  the  bond)  "  really  opens  up  the  whole  question  of  the 
relation  between  Miss  Grace  Bayne  and  her  sisters  in  respect  of  the 
property  to  which  they  were  equally  entitled  in  distribution  after 
payment  of  the  debts  of  the  deceased.     What  was  that  relation  ? 
I  have  already  pointed  out  in  my  interlocutory  judgment  what 
position  she  wished  to  occupy.      To  put  it  briefly  in  her  own 
lano;uage,  she  wished  to  take  her  mother  s  place  as  far  as  possible 
towards  her  sisters  ;  and  they,  judging  from  their  own  account  of 
what  they  did  and  said  as  well  as  what  they  left  undone  and 
unsaid,  thoroughly  acquiesced  in  whatever  she  thought  right. 
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**  The  mother  of  these  ladies  had  after  her  husband*s  death 
dealt  with  her  property  and  conducted  her  affairs  exactly  as  it 
pleased  her,  and,  as  they  believed,  gi-eatly  to  the  benefit  of  herself 
and  those  who  were  to  succeed  her.  She  relieved  her  daughters 
from  all  domestic  cares  and  resjK)nsibilities,  and  provided  for  all 
their  wantK 

*'  The  plaintiffs  believed  Miss  Grace  to  be  quite  capable  of  doing 
the  same  thing;  and  did  not  desire  that  her  authority  should  be 
controlled  in  any  way.  What  their  mother  had  done  in  her  own 
right  and  of  her  own  free  will,  they  were  willing  that  their  sister 
should  be  empowered  to  do  for  hei^self  and  for  them  at  her  dis- 
cretion, without  asking  their  permission  for  anj'  of  her  intro- 
missions with  the  estate,  or  being  liable  to  account  to  them  for 
any  losses  occasioned  by  her  maladministration.  Perhaps  an 
arrangement  of  this  kind  could  have  been  legally  effected,  and 
Miss  (irace  Bavne  constituted  a  trustee  for  her  sisters  of  their 
distributive  two-thirds  shares  on  the  very  unusual  terms  aforesaid 
in  consideration  of  her  undertaking  the  arduous  and,  as  the  event 
has  proved,  perilous  task  to  which  she  was  invited." 

As  to  the  relationship  between  the  plaintiffs  and  the  defendants, 
I  will  deal  with  the  case  upon  the  basis  of  the  evidence  given  for 
the  defendants.  The  defendant  Blake,  who  was  examined  on 
commission,  deposed  as  follows : — 

"  I  was  formerly  in  practice  as  a  solicitor  in  Melbourne  from 
1874  to  1888.  I  carried  on  partnership  with  Mr.  Riggall  my  co- 
defendant  as  the  firm  of  Blake  and  Riggall.  I  knew  Grace  Bayne 
the  intestate  named  in  the  pleadings  in  this  action.  I  had  acted 
for  her  professionall3\  I  had  known  her  for  four  or  five  years. 
It  might  have  been  more.  I  knew  Grace  Bayne  the  daughter 
from  her  coming  to  the  office  with  her  mother.  I  knew  no  more 
of  her  than  that.  I  never  to  my  knowledge  saw  either  of  the 
plaintiffs,  neither  during  the  mother  s  life  or  since.  I  never  acted 
as  solicitor  for  the  plaintiffs  or  either  of  them  nor  to  my  know- 
ledge did  my  firm  so  act.  In  fact  I  am  sure  they  did  not.  The 
intestate  died  on  10th  June  1885.  After  her  death  Grace  the 
daughter  called  upon  me  and  I  saw  her.  She  wanted  to  know  it 
I  had  made  a  will  for  her  mother.  I  told  her  that  I  had  not 
She  wanted  advice  as  to  what  she  should  do  to  obtain  representa- 
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tion  to  her  mother  s  estate.     I  explained  to  her  what  steps  she  ^^-  ^-  ®'  ^' 

would  have  to  take.     It  was  proposed  that  she  herself  should  be 

the  administratrix  as  the  eldest  daughter.     It  was  arranged  that 

my  firm  should  apply  for  a  grant  of  administration  on  her  behalf. 

After  that  I  placed  the  matter  in  the  hands  of  Mr.  John  Edwin 

Tomlins   my    managing  common  law   and   chancery  clerk.      I 

instructed  him  to  do  what  was  necessary.     I  don't  believe  I  ever 

saw  her  again  in  connection  with  the  matter  beyond  the  one 

interview  referred  to  either  in  connection  with  this  business  or 

at  all.     The  matter  was  attended  to  entirely  by  Tomlins  under 

my  supervision.     He  reported  progress  to  me  from  time  to  time. 

Tomlins  had  been  in  my  employ  for  many  years.     I  had  always 

found  him   most  capable,  efficient,  and   reliable — an  admirable 

clerk  thoroughly  competent  to  attend  to  this  matter.     I  believe 

the  intestate  s  estate  was  valued  for  the  purpose  of  the  grant  at 

£10,000  or  thereabouts.     A  grant  of  administration  was  obtained 

to  Grace  Bayne  the  letters  being  dated  23rd  July  1885.     It  was 

necessary  before  the  lettera  of  administration  were  issued  for  the 

administratrix  to  enter  into  a  bond  for  £5,000  with  two  sureties. 

I  in.structed  Mr.  Tomlins  to  ascertain  on  what  terms  he  could  get 

a  guarantee  company  to  give  the  necessary  bond  because  the 

administratrix  had  a  difficulty  in  obtaining  the  two  sureties.     He 

applied  for  the  firm  to  various  guarantee  societies.     The  Union 

Trustee  Co.  (The  Union  Trustee  Co.  of  Australasia  Ltd.)  ofiered 

the  best  terms.     Their  terms  were  two  or  two  and  a  half  per  cent. 

—I  forget  which — provided  she  got  her  sisters  to  join  with  her  in 

indemnifying  the  Company  against  all  liability  under  the  bond. 

No  company  to  whom  we  applied  were  willing  to  undertake  the 

business  without  such  an  indemnity.     On  12th  March  1886,  my 

firm  wrote  a  letter  to  Grace  Bayne,  administratrix,  of  wliich  the 

Exhibit '  A '  now  produced  to  me  is  a  copy.     On  referring  to  this 

copy  letter  I  see  the  terms  were  two  ger  cent." 

Exhibit  A  contains  the  following : — "  We  do  not  anticipate  they 
iix.  the  sistera)  will  have  any  objection  to  this  {i.e.  signing  the 
document),  as  it  merely  means  that  they  will  have  to  place 
implicit  trust  in  you  with  respect  to  their  share  in  the  estate." 

The  witness  proceeded  : — "  On  14th  May  1886,  my  firm  wrote 
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H.  CV  OF  A.  to  the  admiiiistratrix  a  letter  of  which  tlie  Exhibit '  B '  now  pro- 
duced to  me  is  a  copy." 

In  this  letter  defendants  offered  to  act  themselves  as  sureties 
at  the  rate  of  one  and  a  half  per  cent.,  which  would  save  her 
twenty-five   pounds,   if   she   wished   them  to  take  the  position 
instead  of  a  guarantee  company.     The  letter  proceeded  :  "  If  we 
act  we  will  recjuire  you  to  join  with  your  two  sisters  in  an  under- 
taking not  to  bring  any  action  against  us  for  maladministration. 
This  really  applies  to  your  sisters  and  is  under  the  circumstances 
merel}'  fomial.   It  will  be  a  similar  document  to  that  we  arranged 
for  you  to  give  to  the  guarantee  company.     Please  let  us  hear 
from  you  and  if  you  prefer  our  acting  make  an  appointment  to  call 
here  with  your  sisters  to  have  the  document  properly  explained 
and  executed."   The  witness  pixxseeded :  "  We  certainly  should  not 
under  any  consideration  haNe  consented  to  become  sureties  with- 
out the  undertaking  mentioned  in  the  letter.    In  other  words,  we 
required  the  same  terms  as  the  guarantee  societies  or  as  I  call 
them  trustee  companies  except  that  we  were  willing  to  lower 
the  rate  of  commission.     All  this  time  Tomlins  was  in  communi- 
cation with   the  administratrix.      I  heard   from   him  that  the 
prop<:)sal  in  the  letter  of  14th  Ma}'  was  accepted  by  her  and  her 
sisters.    I  thereupon  gave  instructions  to  one  of  my  clerks  named 
East,  to  prepare  the  necessary  deed  of  indemnity.      He  prepared 
and  submitted  a  draft  to  me  and  I  revised  it.      I  aften^'ards  had 
it  engrossed  and  handed   the  engrossment   to   Tomlins    to  ^^ 
executed.     I  gave  him  special  instructions  to  explain  the  effect  of 
the  document  to  the  administratrix  and  her  sisters,  and  to  see  thafc 
they  understood  it.   ...    I  learnt  from  Tomlins  on  the  following 
day  that   the   deed   had   been   executed.      He  told  me  he  had 
thoroughly  explained  the  deed  to  the  administratrix  and  her  two 
sisters,   and  that  they  thoroughly  understood   the  effect   of  it 
They  retained  it  for  severf^l  days  and  ask^d  Tomlins  to  ascertain 
in  the  meantime  if  the  two  sisters  would  be  accepted  as  sureties, 
so  Tomlins  informed  me.     He  told  me  1  believe  that  it  was  his  own 
suggestion  that  the  two  sisters  might  be  accepted  as  sureties.   The 
opinion  of  counsel  was  then  taken  by  my  firm  as  to  whether  an 
application  to  the  Court  to  accept  the  sistei-s  as  sureties  would  be 
entertained.      The  opinion  was  adverse.     My  firm  then  wrote  to 
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the  administratrix  a  letter  dated  27  th  May  1886,  of  which  the    HO.  of  A. 
Exhibit  *  D  '  now  produced  to  me  is  a  copy." 

Exhibit  "  D  "  is  as  follows :  "  Dear  Madam,  As  arranged  with 
you  yesteixlay  we  have  spoken  to  counsel,  who  does  not  think 
that  the  Court  will  allow  your  sisters  to  become  sureties.     It 
would  be  a  novel  application  but  we  will  make  it  if  you  wish  us 
to  do  so.     Possibly  the  Judge  might  allow  your  sisters  to  take  the 
place  of  one  of  the  sureties.     This  would  not  reduce  the  com- 
mission however,  as  the  other  surety  would  still  have  to  justify 
in  the  sum  of  £5000,  so  that  no  real  advantage  would  come  from 
audi  a   result.     Please   instruct  us."     The   witness   proceeded: 
"  Following  this  letter  the  indemnity  deed  was  delivered  to  my 
firm  by  the  administratrix  with  a  request  that  we  would  execute 
the  bond.   ...  At  this  time  the  administratrix  and  her  two  sisters 
were  so  far  as  I  am  aware  living  together.     They  were  all  about 
the  same  age.     I  retired  from  practice  in  October  1888.      Beyond 
what  I  have  deposed  to  I  know  nothing  at  all  about  the  matters 
in  question  in  the  action.     Except  as  appears  in  the  letter  of  14th 
May  1886, 1  never  made  any  representation  to  the  administratrix 
or  her  sisters  that  the  deed  was  a  mere  matter  of  form.     So  far 
as  1  am  aware  certainly  no  misrepresentation  was  ever  made  by 
me  or  anyone  in  connection  with  the  indemnity  deed.     Before 
this  action  was  brought  I  never  heard  of  any  complaint  made  by 
either  the  administratrix  or  her  sisters  of  any  matters  in  connec- 
tion with  the  business.      I  have  stated  all  that  I  know  about 
the  transaction." 

Mr.  Tomlins,  referred  to  in  defendant  Blake's  evidence,  deposed 

M  follows :  "  In  1885   I  was  managing  common  law  clerk  for 

Blake  and   Riggall.      I  joined  their  office  in  1873   and   I  was 

managing    clerk   about    18   months  afterwards.       I   remember 

Mrs.  Grace  Bajme.      She   had  been  a  client  of  the  firm's.      I 

remember  the  incident  of  her  death.      Shortly  after  her  death 

letters  of   administration  were  granted   to   Miss  Grace   Bayne, 

and  our  firm  was  employed,  and  it  was  part  of  my  duty  to 

attend  in  the  matter  under  Mr.  Blake's  superintendence.   Certain 

proceedings  were  taken  for  fixing  the  duty  and  some  little  time 

elapsed  in  passing  the  statement  of  assets  and  liabilities  before 

the  bond  was  entered  into.      I  cannot  explain  for  the  lapse  of 
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H.  C.  OF  A.  time  that  occurred  but  I  think  there  was  some  trouble  in  valuing 
the  real  estate.  After  probate  was  granted  and  before  the  deed  or 
Bayne  statement  of  assets  I  had  several  interviews  with  Miss  Grace 
Bayne.  I  explained  to  her  that  it  would  be  necessary  for  her  to 
find  two  sureties  of  £5,000  each  for  the  administration  of  the  estate, 
and  I  asked  her  if  she  had  any  friends  or  anybody  whom  she 
thought  would  act  in  that  capacity.  The  interviews  were  in  my 
own  room  in  the  office.  She  said  she  did  not  know  of  anyone 
at  that  particular  time  and  that  she  would  consider  the  matter 
or  make  some  inquiries  to  see  if  she  could  get  anybody.  She 
told  me  afterwards  they  would  not  be  able  to  get  any  sureties. 
I  then  told  her  that  there  were  companies  who  took  up  that 
business  on  commission  and  that  if  she  liked  I  would  inquire 
what  the  terms  would  be  for  a  bond  in  regard  to  her  adminis- 
tration. She  acquiesced  in  that  and  desired  me  to  do  so.  I  think 
I  saw  three  different  companies.  The  Land  and  Guarantee  Co.  was 
one,  The  Australian  Alliance  Co.  and  The  Union  Trustee  Co.  were 
the  others.  I  inquired  of  these  companies  how  much  they  would 
charge  for  signing  a  bond  for  the  administration  of  the  estate 
shortly  explaining  that  it  was  a  lady  who  was  administering  and 
her  two  sisters  who  were  beneficiaries  and  that  there  were 
certain  mortgages  and  encumbrances  existing  on  the  real  estate. 
The  best  offer  I  had  was  from  The  Union  Trustee  Co.  which  if  I 
recollect  rightly  was  two  per  cent.  Mr.  Mackiehan,  the  manager 
of  The  Union  Trustee  Co.,  said  I  would  require  to  have  an 
indemnity  from  the  sisters  for  the  due  administration  by  Miss 
Bayne.  I  got  a  proposal  form  from  Mr.  Mackiehan  (exhibit  4) 
and  I  wrote  a  letter  to  Miss  Bayne  (exhibit  2)  which  is  in  my 
handwriting  enclosing  exhibit  4.  .  .  .  "  Exhibit  4  is  the  form 
that  was  sent  to  the  Baynes  and  it  was  returned  to  me  af  terwarda 
"A  few  days  afterwards  I  think  Miss  Bayne  brought  the 
proposal  Ex.  4  back  to  me.  I  forget  the  exact  words  used  at  the 
interview  in  discussing  the  matter  but  the  substance  of  it  was 
that  Miss  Bajme  said  the  £100  was  rather  a  big  amount  to  pay 
the  sureties.  She  had  a  cheque  for  £100  with  her  which  she 
gave  to  me  and  I  handed  it  to  the  accountant  pending  seeing 
whether  we  could  get  anything  lower.  From  time  to  time  I  told 
Mr.  Blake  how  the  matter  was  progressing.     Messrs.  Blake  and 


4  C.L.R.] 


OF    AUSTRALIA. 


25 


Baynb 

V. 

Blakb. 


Griffith  O.J. 


Riggall  became  sureties  at  my  suggestion.      After  speaking  to   ^-  ^-  ^'  ^' 
Mr.  Blake  I  wrote  to  Miss  Bayne  telling  her  that  we  would  act. 
I  wrote  in  the  name  of  the  firm.     I  think  I  had  told  Miss  Bayne 
before  writing  that  I  would  ask  Mr.  Blake  if  he  would  act,  and 
having  communicated  with  him  I  wrote  the  letter  (14th  May) 
after  which  Miss  Bayne  called  at  the  oiBce.     I  told  her  Blake  and 
Riggall  would  be  prepared  to  act  as  stated  in  the  letter  if  she  and 
her  sisters  approved.     She  said  they  did  approve  and  she  would 
be  glad  if  Blake  and  Riggall  would  act.     I  told  Miss  Bayne  that 
she  and  her  sisters  would  have  to  sign  the  same  document  The 
Union  Trustee  Co.  had  asked  for.     She  said  there  would  be  no 
objection  to  that.     I  told  Miss  Bayne  that  I  would  like  myself  to 
go  down  and  explain  the  deed  to  her  sisters.     I  was  very  busy  in 
the  office  at  the  time :  we  had  a  heavy  litigation  and  I  had  been 
in  Court  all  day  and  I  would  come  down  and  explain  to  them. 
The  document  then,  I  believe,  was  engrossed.     It  is  Exhibit  6. 
That  document  was  engrossed  after  Miss   Bayne  told   me  she 
would   like    Blake  and  Riggall  to  act  and  I  handed  it  to  her. 
My  recollection  is  that  I  handed  her  that  document  to  take  home 
to  show  her  sisters  and  to  read.     That  was  before  it  was  signed. 
I  made  an  appointment  then  to  go  down  to  their  house  after  they 
had  tea,  not  the  following  day  but  the  day  after  that  I  think.     I 
said  that  I   would  be  down  at  seven  or  seven-thirty.      I  went 
down  from  7.16  to  7.30.    Their  house  was  in  Victoria  Parade,  East 
Melbourne.     They  had  the  deed  there.      My  recollection  is  that 
I  saw  Miss  Grace  Bayne  first.     I  forget  whether  I  was  let  in  by 
a  servant  or  not     I  know  I  saw  Miss  Grace  Bayne.     I  had  seen 
the  other  two  young  ladies  before.    I  think  J  had  seen  her  sisters, 
one  of  them  at  any  rate  in  the  office.      I  was  admitted  into  the 
house  and  went  into  a  room  and  there  were  present  with  me  Miss 
Bayne  and  the  two  plaintiffs.     The  Document  Ex.  6  was  on  the 
table.    Everything  had  been  cleared  off^  the  table.     It  was  the 
dining  room.     I  forget  if  there  was  a  pen  and  ink  there  but 
Ex.  6  was  on  the  table.    I  said  I  had  come  down  to  read  over 
and  explain  the  document  under  Mr.  Blake's  instruction  to  them, 
and  I  read  it  through  aloud  to  them.    They  were  listening  atten- 
tively.   They  were  intellectual  ladies  as  far  as  I  could  judge. 
I  explained   to   them — I   said:   'I   suppose  Grace  has   already 
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H.  C.  OF  A.  let  you  know  that  there  is  a  difficulty  in  getting  outside  sureties 
and  Blake  and  Riggall  are  going  to  act  and  it  has  been  agreed 
that  you  should  all  sign  the  same  documents  that  the  com- 
pany would  have  got  from  you/  I  said: — ^*Thi8  is  a  similar 
document  and  if  you  sign  this  you  will  be  relying  on  Grace 
entirely  and  you  will  be  charging  your  own  shares  if  she  does 
anything  wrong — for  anything  she  may  do/  I  said: — '  You  will 
have  to  rely  upon  your  sister  if  you  sign  this  document'  I 
thought  that  they  had  discussed  the  matter  before.  They  signed 
the  document  then  after  I  explained  it  to  them.  I  know  I  made 
that  clear.  I  said  if  they  signed  this  they  would  have  to  rely 
entirely  on  Grace  and  they  would  be  charging  their  shares  if  she 
did  anything  wrong.  I  witnessed  their  signatures  in  their 
presence.  I  do  not  think  Arthur  Blake  and  William  BiggaU 
signed  until  afterwards.  We  did  have  a  discussion.  I  forget 
which  one  of  the  young  ladies  said  it  seemed  a  lot  of  money  to 
pay.  I  do  not  think  it  was  Grace.  I  forget  which  one  of  the 
young  ladies  said  it  was — £75  seemed  such  a  lot  of  money  to  pay. 
I  said  the  company  wanted  to  charge  more.  The  companies 
wanted  £100  but  I  think  Blake  and  Riggall  acting  was  really  a 
saving  to  the  estate  of  £25.  Then  I  said  I  did  not  know  really 
whether  the  Court  would  feel  dispased  to  accept  the  two  young 
ladies. 

" '  To  accept  you  as  sureties  for  your  sister.  It  would  be  a 
novel  application.  I  never  heard  of  it.  If  you  like  I  will  speak 
to  counsel  and  see  what  he  thinks.*  They  said  they  would  be 
very  glad  if  I  did.  I  left  the  deed  with  them  then.  I  said  I 
will  see  counsel  and  ask  him  what  he  thought  about  the  matter 
and  let  them  know.  I  did  so.  I  had  been  there  about  three- 
quarter  of  an  hour  or  something  about  that  time.  It  was  strictly 
a  business  interview  and  I  was  not  there  except  for  business.  I 
had  not  Ijeen  in  the  house  before  nor  have  I  been  since.  I  did 
see  counsel.  I  think  I  spoke  to  Mr.  Woolf  about  it  and  asked 
him  what  he  thought  and  as  a  result  of  that  I  wrote  the  letter, 
which  is  in  evidence." 

Upon  this  evidence,  the  first  question  to  be  determined  is 
whether  the  relationship  between  the  plaintiffs  and  the  defend- 
ants at  the  time  of  the  execution  of  the  deed  of  indemnity  wa^ 
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the  relationship  of  solicitor  and  client  in  the  sense  in  which  that   H.  C.  of  A. 
expression  is  used  in  the  cases  dealing  with  the  application  of       ,__. 
the  doctrine  of  undue  influence  to  transactions  between  solicitor       Baynb 
and  client.     The  learned  Judge  was  of  opinion  that  there  was  no      b^^^e 
evidence  of  defendants  having  personally  advised  either  of  the 
plaintiffs  or  having  in  any  other  way  acted  as  their  solicitors. 
There  is  no  doubt  that  they  acted  as  the  solicitors  for  the  adminis- 
tratrix  in  all  matters  relating  to  the  grant  of  administration. 
Possibly,  perhaps  even  probably,  the  relation  of  solicitor  and 
client  did  not  exist  between  the  defendants  and  the  plaintiffs  in 
the  sense  that  the  latter  were  pei-sonally  liable  to  be  sued  for  any 
costs  incurred  in  respect  of  the  advice  given  by  the  defendants. 
But,  in  my  opinion,  the  confidential  relationship  to  which  the 
rules  as  to  undue  influence  attach,  may  arise  without  the  exist- 
ence of  the  formal  relation  of  debtor  and  creditor.     The  law  on 
this  point  was  very  fully  considered  in  the  case  of   Willis  v. 
Ba}*rxm  (1).     In  that  case  the  question  was  as  to  the  validity  of 
a  deed  by  which  the  plaintiff,  a  married  woman,  had  surrendered 
a  general   power  of  appointment    without  any   consideration. 
Before  executinor  the  deed  she  had  asked  the  advice  of  a  Mr. 
Skinner,  who  was  her  husband's  solicitor,  and  who  was  also  a 
trustee  for  her.     Skinner's  son  took  a  substantial  benefit  under 
the  deed.     Cozens-Hwi^y  J.   was  of  opinion  that  the  facts  did 
not  establish  that  fiduciary  relation  of  solicitor  and  client  between 
the  plaintiff'  and  Skinner  to  which  special  disabilities  are  attached 
by  law,  and  he  thought  that  the  fact  of  his  being  a  trustee  for 
her  was  not  material  (2).     His  judgment  w^as  reversed  by  the 
Court  of  Appeal  (3).     Lindley  M.R.  said  that  the  question  was 
whether  it  was  the  duty  of  Skinner  to  see  that  the  plaintiff  had 
independent  advice   in   the   transaction   wliich  was  impeached. 
And  that,   he   said,   mainly  depended    upon   this — whether   he 
stood  in  such  a  confidential  relation  to  her  as  rendered  it  his 
duty  to  take  such  care.      After  referi'ing  to  the  facts  of  the  case 
he  proceeded  (4). 

"  Then  the  question  arises.  What  was  Mr.  W.  M.  Skinner's  duty 
to  Mrs.  Joseph  Willis  with  reference  to  this  matter  ?   She  said  that 

(1)  (1902)  A.C.,  271.  (3)  (1900)  2  Ch.,  121. 

(2)  (1899)  2  Ch.,  678.  (4)  (1900)  2  Ch.,  121,  at  p.  130. 


28 


HIGH  COURT 


[1906. 


Baynk 

V. 

Br.AiCK. 
Griffith  O.J. 


H.  C.  OF  A.  she  trusted  him — she  looked  upon  him  as  her  confidential  adviser 

^ ^       and  her  solicitor.     She  did  not  employ  him  as  such.     He  was 

employed  by  the  other  members  of  the  family,  but  she  looked  to 
him  to  carry  out  the  matter  in  a  proper  way,  and  to  give  her  sudi 
assistance  as  occasion  might  require.  He  did  that  to  a  certain 
extent.  He  suggested  that  she  should  consult  some  oilier 
solicitor,  but  he  did  not  point  out  to  her  her  real  position.  He 
says  that  he  explained  the  deed  to  her.  I  will  assume  that  he 
did  this  to  the  full  extent  which  he  asserts,  but  unquestionably 
he  never  gave  her  any  advice  showing  her  that  the  proposed  altera- 
tion in  the  deed  could  not  be  made  without  either  a  lawsuit  or 
her  consent.  He  never  explained  it  to  her  that  the  alteration 
was  so  adverse  to  her  interests  that  it  would  be  unadvisable  for 
her  to  execute  the  new  deed  or  to  concur  in  it  without  further 
consideration.  He  did  not  consider  that  it  was  his  duty  to  do 
that ;  he  thought  his  duty  was  only  to  explain  the  deed  to  her. 
In  that,  I  think,  he  adopted  too  low  a  standard  of  his  duty  in  the 
position  in  which  he  was  placed,  and  considering  the  extent  to 
which  he  knew  he  was  trusted  by  all  parties  in  the  preparation 
of  the  deed. 

"  We  have  been  invited  to  take  the  view  which  was  adopted  by 
CozenS'Hardy  J.  that  Mr.  W.  M.  Skinner  stood  in  an  indirterent 
position,  that  he  was  a  solicitor  merely  carrying  out  a  bargain 
already  made  between  the  parties,  and  that  it  was  no  business  of 
his  to  consider  that  bargain  or  the  interests  of  those  who  had 
made  it.  Considering  his  relation  to  the  plaintiff,  it  is,  I  think, 
impossible  to  accept  that  view  of  his  position,  and  that  is  the  key 
to  the  whole  of  the  case." 

Riyby  L.J.  said  (1):  "But,  even  if  he  thought  he  was  not 
acting  as  her  solicitor,  the  important  matter  is  whether  she  was 
placing  confidence  in  him  as  her  solicitor.  She  had  employed  him 
cle  fdcto  as  her  solicitor  in  reference  to  the  trouble  wliich  had 
arisen  between  her  husband  and  herself,  and  even  in  the  matter 
of  the  settlement  he  undertook  on  September  30,  1891,  to  act 
towards  her  in  a  manner  which  I  think  is  conclusive  that  he  was 
really  acting  as  her  solicitor.  No  doubt  in  his  own  mind  he  drew 
the  distinction  that  he  was  giving  her  information,  not  advice. 

(I)  (1900)  2  Ch.,  121,  at  p.  134. 
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In  my  opinion  a  man  cannot  split  his  duty  in  that  way."     And   ^-  0.  of  A. 
again   (1):  "I  will   assume   that  the  plaintiff  knew   what  she       ^_' 
was  doing,   and    that  she    executed   the   deeds   with   the   full       Baynk 
knowledge  of    their  contents.     But  the  rule  of  law  is  that  a      blakb 
person  who  enters  into  a  transaction  which  results  in  benefiting 
the  solicitor  employed  in  it,  or  a  member  of  his  family,  cannot  be 
bound  by  it  unless  he  has  had  independent  advice  in  the  matter." 
In  the  House  of  Lords  The  Earl  of  Halshury  L.C.  said  (2) : 
"  Here   was   a   young   woman   without  advice     ....     She 
goes  to  this  gentleman  and  asks  him  for  advice.     He  says  he  did 
not  know  she  came  to  him  as  a  solicitor.     He  says  there  was  no 
entry  in  his  book  making  her  his  client.     It  seems  to  me  that  that 
is  really  blinding  one  s  eyes  to  the  course  of  htrman  events.     She 
went  to  him  as  a  friend.     In  one  sense  she  did  not  go  to  him  as  a 
solicitor  at  all,  I  agree  ;  but  she  went  to  him  as  the  natural  person 
to  whom  to  apply  for  protection.     He  says  that  he  stated  the  facts 
and  he  did  not  advi.se  her.   I  will  not  juggle  with  words.   I  know 
what  she  went  for,  from  the  statement  of  both  of  them — she  went 
there  to  consult  a  friend.     He  was  a  solicitor  too,  and  he  was  her 
trastee.     Was  he  under  no  duty  to  his  cestui  que  fritst  to  tell  her 
what  her  rights  were,  and  what  the  rights  were  which  she  was 
giving  up  ?     My  Lords,  it  seems  to  me  I  confess,  hardly  suscep- 
tible of  argument.     He  was  under  a  duty  as  a  friend,  as  a  solicitor, 
and  as  her  trustee,  to  take  care  that  she  thoroughly  understood 
what  was  the  supposed  error  which  had  been  made  in  the  first 
instance,  and  to  make  her  understand  what  the  effect  of  what  she 
was  doing  was." 

Lord  MciCThoghten  said  (3) : — "  Putting  out  of  consideration  the 
fact  that  Mr.  Skinner  s  son  got  a  great  advantage,  I  must  say  I 
think,  even  if  the  person  who  was  the  ultimate  remainderman 
had  been  no  connection  of  Mr.  Skinner,  there  would  have  been 
ample  ground  to  set  aside  this  deed,  considering  that  Mr.  Skinner 
was  her  family  solicitor,  the  person  to  whom  she  would  naturally 
go  for  advice,  and  that  he  was  also  her  trustee.  It  makes  it 
Hither  stronger  when  you  see  that  the  effect  of  this  alteration  was 
to  make  certain,  or  almost   certain,  a  gift  in   favour  of  Mr. 

(i)  (1900)  2  Ch.,  121,  at  p.  135.  (2)  (1902)  A.C.,  271,  at  p.  276. 

(3)  (1902)  A.C.,'271,  at  p.  281. 
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Skinner's  son  which  was  contingent  and  doubtful  until  the  deed 
was  executed." 

Lord  Shand  said  (1): — "  I  think,  looking  at  the  circumstance 
that  there  was  a  gi'eat  disadvantage  to  Mrs.  Willis  in  the  execution 
of  this  deed  in  which  she  wa;S  renouncing  valuable  interests— at 
the  circumstance  that  at  the  same  time  a  benefit  was  being  given 
to  Mr.  Skinner's  own  son  by  that  act  of  renunciation,  and  at  the 
circumstance  of  Mr.  Skinner  s  pasition  as  law  agent,  as  I  think 
she  was  entitled  to  take  him  as  being  at  the  time — looking  at 
these  circumstances,  I  am  clearly  of  opinion  that  nothing  short  of 
putting  tlie  interests  of  this  lady  into  other  hands  would  have 
satisfied  the  ca.se,  or  have  avoided  the  legal  result  which  now 
follows." 

Lord  Davey  said  (2) : — "  My  Lords,  the  next  question  I  ask  is, 
What  was  the  position  of  Mr.  William  Moore  Skinner  ?  Mr. 
Skinner  was  her  husband  s  solicitor,  and  indeed  he  was  the 
solicitor  for  the  whole  family,  and  not  only  for  the  whole  family, 
but  it  appears  that  lie  also  attended  Mrs.  Brown,  the  plaintiffs 
mother,  when  she  was  on  her  deathbed,  and  I  think  made  Mre. 
Brown's  will  for  her.  But  he  was  more  than  that.  He  was  also 
a  very  intimate  family  friend  of  the  Willis  family,  including  the 
plaintiff  and  her  husband,  and  was  a  trustee  under  the  original 
settlement.  My  Lords,  I  think  it  is  a  sound  observation  that  a 
wife  usually  has  no  solicitor  of  her  own  apart  from  her  husband, 
and  I  think  she  is  prima  facie  entitled  to  look  to  her  husbands 
solicitor,  the   solicitor  of  her  husband's  family,  for  advice  and 

• 

assistance  until  that  solicitor  repudiates  the  obligation  to  give 
such  advice,  and  re([uires  her  to  consult  another  gentleman. 

"  Now,  my  Lords,  the  result  of  the  evidence  upon  my  mind, 
without  going  into  details,  is  that  this  lady  did  in  fact  rely  upon 
Mr.  William  Moore  Skinner  to  advise  and  assist  her  as  her 
solicitor.  .  .  .  Therefore,  I  take  it  to  be  clear  that  he  was 
the  only  solicitor  acting  for  her  in  the  matter,  and  t^at  he  was 
the  solicitor  who  prepared  and  perused  and  settled  the  deed  on 
behalf  of  all  parties.  Indeed,  Mr.  Skinner  seems  to  have  accepted 
that  situation,  and  to  have  taken  some  pains  to  explain  the  con- 
tents of  the  deed  to  the  plaintiff.     But,  as  Righy  L.J.  says,  that 

(1)  (1902)  A.C.,  271,  at  p  282.  *        (2)  (1902)  A.C.,  271,  at  p.  283. 
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was  not  enough.  She  required  not  only  explanation  as  to  the 
meaning  of  the  deed,  but  what  she  wanted  was,  or  what  she  liad 
a  right  to  look  for  was,  advice  as  to  her  rights." 

It  follows  in  my  opinion  from  the  passages  which  I  have  (jiioted 
that  it  is  sufficient,  in  order  to  establish  the  fiduciary  relation- 
ship, to  show  that  the  party  relied  upon  the  advice  of  the  solicitor 
in  the  matters  in  question,  and  that  the  solicitor  knew  that  he 
was  so  relying,  whether  he  could  or  could  not  have  made  a  charge 
against  him  for  liis  advice.  In  the  present  case  it  is  clear  upon 
Tomlins'  evidence  that  the  plaintiffs  did  rely  upon  the  advice 
which  he  gave  them,  and  that  he  knew  it;  and  it  cannot  be 
suggested  that  the  defendants  are  in  any  better  position  than  if 
they  had  given  the  advice  personally,  instead  of  doing  so  through 
their  clerk  and  agent  Tomlins. 

In  Rhodes  v.  Bate  (1),  Turner  L.J.  made  some  observations 

which  are  very  relevant  to  the  present  case  in  more  respects  than 

one.    After  referring  in  detail  to  the  facts  of  the  case,  which  was 

one  in  w^hich  the  plaintiff  sought  to  set  aside  certain  documents 

which  she  had  executed  in  favour  of  the  defendant,  who  was  a 

certificated  conveyancer,  and  had  on  behalf  of  the  plaintiflT  taken 

an  active  part  in  the  examination  of  the  accounts  of  the  trustees 

under  her  father's  will,  and  was  aware  of  the  amount  and  value 

of  her  property,  he  said  (2) : — "  I  think  that  the  evidence  on  the 

part  of  the  defendant  Bate  establishes  that  the  plaintiflT  signed 

the  bill  of  exchange,    promissory   notes  and   memoranda,  and 

executed  the  bonds  and  deeds  in  question  freely  and  voluntarily, 

and  without  pressure  or  solicitation  on  the  part  of  this  defendant; 

that  their  contents  were  fully  explained  to  her,  and  that  she 

perfectly  understood  them  and  their  nature,  purport,  and  etfect, 

and  the  consequences  of  her  signing  and  executing  them."     The 

learned  Lord  Justice  then  continued :  "  I  have  thought  it  right  to 

enter  thus  minutely  into  the  facts  of  the  case  for  three  reasons ; 

first,  because  the  case  in  my  view  of  it  is  of  no  little  importance 

in  its  bearing  upon  the  principles  of  the  Court  with  reference  to 

cases  of  persons   standing   in   confidential  relations;    secondly, 

because,  in  my  opinion,  our  judgment  must  very  much  depend 

upon  how  far  the  facts  of  the  case  warrant  the  application  of 

(1)  L.R.  1,  Ch.,  252.  (2)  L.R.  1  Ch.,  252,  at  p.  257. 
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IQfM  •  e 

considered  to  involve  to  some  extent,  at  least,   a  question  of 
Bayne       character. 

"  Witli  respect  to  the  first  of  these  reasons,  I  take  it  to  be  a 
well  established  principle  of  this  Court,  that  persons  standing  in 
a  confidential  relation  towards  others  cannot  entitle  themselves 
to  hold  benefits  which  those  others  may  have  conferred  upon 
them,  unless  they  can  show  to  the  satisfaction  of  the  Court  that 
the  persons  by  whom  the  benefits  have  been  conferred  had 
competent  and  independent  advice  in  conferring  them.  This,  in 
my  opinion,  is  a  settled  general  principle  of  the  Court,  and  I  do 
not  think  that  either  the  age  or  capacity  of  the  person  conferring 
the  benefit,  or  the  nature  of  the  benefit  conferred,  aflTects  this 
principle.  Age  and  capacity  are  considerations  which  may  be  of 
great  importance  in  cases  in  which  the  principle  does  not  apply  I 
but  I  think  they  are  but  of  little,  if  any,  importance  in  cases  to 
which  the  principle  is  applicable.  They  may  afford  a  sufficient 
protection  in  ordinary  cases,  but  they  can  afford  but  little 
protection  in  cases  of  influence  founded  upon  confidence.  And, 
as  to  the  nature  of  the  benefit,  the  injury  to  the  party  by  whom 
the  benefit  is  conferred  cannot  depend  upon  its  nature." 

In  Allcard  v.  Skinn&r  (1)  the  principle  on  which  the  Court  axsta 
in  setting  aside  voluntary  gifts  executed  by  persons  on  the  ground 
of  undue  influence  is  thus  stated  by  Cotton  L.J.  (2) :  "  The  ques- 
tion is — Does  the  case  fall  within  the  principles  laid  down  by  the 
decisions  of  the  Court  of  Chancery  in  setting  aside  voluntary 
gifts  executed  by  parties  who  at  the  time  were  under  such 
influence  as,  in  the  opinion  of  the  Court,  enabled  the  donor  after- 
wards to  set  the  gift  aside  ?  These  decisions  may  be  divided  into 
two  classes — First,  where  the  Court  has  been  satisfied  that  the  gift 
was  the  result  of  influence  expressly  used  by  the  donee  for  the 
purpose  ;  second,  where  the  relations  between  tlie  donor  and  donee 
have  at  or  shortly  before  the  execution  of  the  gift  been  such  as  to 
raise  a  presumption  that  the  donee  had  influence  over  the  donor. 
In  such  a  case  the  Court  sets  aside  the  voluntary  gift,  unless 
it  is  proved  that  in  fact  the  gift  was  the  spontaneous  act  of 
the   donor  acting  under   circumstances  which   enabled  him  to 

(1)  36  Ch.  D.,  145.  (2)  36  Ch.  D.,  145,  at  p.  171. 
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exercise  an  independent  will  and  which  justifias  the  Court  in 
holding  that  the  gift  was  really  the  result  of  a  free  exercise  of 
the  donor's  will.  The  first  class  of  cases  may  be  considered  as 
depending  on  the  principle  that  no  one  shall  be  allowed  to  retain 
any  benefit  arising  from  his  own  fraud  or  wrongful  act.  In  the 
second  class  of  cases  the  Court  interferes,  not  on  the  ground  that 
any  wrongful  act  has  in  fact  been  committed  by  the  donee,  but 
on  the  ground  of  public  policy,  and  to  prevent  the  relations  which 
existed  between  the  parties  and  the  influence  arising  therefrom 
being  abused." 

In  the  same    case   Lindley   L.J.,    said    (1)  : — "  The   second 

group  consists  of  cases  in  which  the  position  of  the  donor  to  the 

donee  has  been  such  that  it  has  been  the  duty  of  the  donee  to 

advise  the  donor,  or  even  to  manage  his  property  for  him.      In 

such  a  case  the  Court  throws  upon  the  donee  the  burden  of 

proving  that  he  has  not  abused  his  position,  and  of  proving  that 

the  gift  made  to  him  has  not  been  brought  about  by  any  undue 

influence  on  his  part.    In  this  class  of  cases  it  has  been  considered 

necessary  to  show  that  the  donor  had  independent  advice,  and  was 

removed  from  the  influence  of  the  donee  when  the  gift  to  him 

WAH  made.      Hugaenin  v.  Baaeley  (2)  was  a  case  of  this  kind. 

The  defendant  had    not  only   acquired   considerable  spiritual 

influence  over  the  plaintiff,  but  was  intrusted  by  her  with  the 

management  of  her  property.     His  duty  to  her  was  clear,  and  it 

wa8  with  reference  to  persons  so  situated  that  Lord  Eldon  used 

the  language  so  often  quoted  and  so  much  relied  on  in  this  case. 

He  said  (3): — 'Take  it  that  she  (the  plaintiff )  intended  to  give 

it  to  him  (the  defendant) :  it  is  by  no  means  out  of  the  reach  of 

the  principle.     The  question  is,  not,  whether  she  knew,  what  she 

was  doing,  had  done,  or  proposed  to  do,  but  how  the  intention  was 

produced :  whether  all  that  care  and  providence  was  placed  round 

her,  as  against  those,  who  advised  her,  which,  from  their  situation 

and  relation  with  respect  to  her,  they  were  bound  to  exert  on  her 

belialf.*    This  principle  has  been  constantly  recognized  and  acted 

upon  in  subsequent  cases,  but  in  all  of  them,  as  in  Huguenin  v. 

Baseley  itself,  it  was  the  duty  of  the  donee  to  advise  and  take 


(h  36  Ch.  D.,  145,  at  p.  181.  (2)  14  Ves.,  273. 

(3)  14  Ves.,  273,  at  p.  299. 
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H.  C.  OF  A.  care  of  the  donor.     Where  there  is  no  .such  duty  the  language  of 
Lord  Eldon  ceases  to  be  applicable. 

"  Rhodes  V.  Bate  (1)  was  determined  on  the  same  principle  as 
Huguenin  v.  Baseley,  the  Court  having  come  to  the  conclusion 
that  the  relation  of  the  defendant  to  the  plaintiff  was  really  that 
of  a  solicitor  to  his  client." 

In  Wright  v.  Cartel*  (2),  Stirling  L.J.  referring  to  the  case  of 
Hatch  V.  Hatch  (3),  decided  by  Lord  Chancellor  Eldon,  said  (4):— 
"  With  reference  to  that  case,  I  desire  to  say  that  I  have  always 
understood  that  Lord  Eldon  8  judgment  contained  an  accurate 
statement  of  the  law  of  the  Court  as  it  stood  at  the  time  when 
that  judgment  was  delivered,  and  that  it  continues  to  be  an 
accurate  statement  of  the  law  as  it  stands  at  the  present  time ; 
and  I  think  it  is  a  clear  authority  for  these  two  propositions :  First, 
that  transactions  of  gift  between  solicitor  and  client  are  watched 
and  scrutinised  by  the  Court  with  the  utmost  jealousy.  This 
doctrine  is  one  founded  on  important  reasons  of  public  policy; 
and  the  result  is  that,  before  such  a  transaction  can  be  upheld, 
the  Court  must  be  satisfied  that,  as  Lord  Eldon  puts  it,  *it  is  an 
act  of  rational  consideration,  an  act  of  pure  volition,  uninfluenced. 
In  other  words,  the  Court,  in  dealing  with  such  a  transaction, 
starts  with  the  presumption  that  undue  influence  exists  on  the 
part  of  the  donee,  and  throws  upon  him  the  burden  of  .satisfying 
the  Court  that  the  gift  was  uninfluenced  by  the  position  of  the 
solicitor.  Secondly,  this  presumption  is  not  a  presumption  which 
is  entirely  irrebuttable,  though  it  is  one  which  is  extremely  difficult 
to  be  rebutted.  Lord  Eldon  puts  it  that  it  was  *  almost  impos- 
.sible  '  to  uphold  such  a  gift  in  the  case  of  the  relationships  which 
lie  specified,  one  of  them  being  that  of  attorney  and  client.  Now, 
it  has  been  laid  down  in  recent  cases,  and  particularly  in  two 
cases  in  this  Court — Mitchell  v.  Hcymfray  (5)  and  Liles  v.  Terry 
(6) — that  in  order  to  uphold  a  gift  of  this  kind  the  donor  must 
have  competent  independent  advice  in  conferring  the  gift.  That 
is  to  say,  the  transaction  cannot  be  upheld  unless  that  condition  is 
satisfied." 


(1)  L.R.  1  Ch..2o2. 

(2)  (190.3)  lCh.,27. 

(3)  9  Ve8.,292;  7  R.R.,  195. 


(4)  (1903)  1  Ch..  27,  at  pp.  66,  67. 

(5)  8Q.B.D.,587. 

(6)  (1895)2Q.B..679. 
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In  the  .same  ca.se  he  said  (1): — "  I  now  pass  on  to  consider  the 
deed  of  March  14th,  I90I.  That  cannot  be  treated  as  a  transac- 
tion  of  gift  pure  and  simple.  It  has  been  treated  in  argument  as  Bayi^b 
a  transaction  of  sale,  and  I  am  prepared  so  to  regai-d  it.  Now,  here  blake. 
I  am  differing  from  the  opinion  of  the  learned  Judge  who  dealt 
with  this  case  in  the  Court  below ;  but,  with  the  utmost  respect, 
I  confess  I  cannot  agree  with  him  in  the  view  which  he  took 
that  this  was  a  good  deed.  Here,  again,  an  onus,  but  of  a  differ- 
ent kind,  is  cast  upon  Mr.  Carter.  The  rules  of  the  Court  require 
this  to  be  proved  in  a  transaction  of  sale  in  which  the  solicitor  is 
a  purchaser — first,  the  client  must  be  fully  informed ;  secondly, 
he  must  have  competent  independent  advice ;  and,  thirdly,  the 
price  which  is  given  must  be  a  fair  one.  The  onus  of  proving 
all  this  lies  on  the  solicitor." 

In  the  same  case  Cozens-Hardy  L.J.  said  (2) :  "  Assuming  that 
the  transaction  is  to  be  treated  as  a  sale  by  the  plaintiff  to  his 
solicitor,  Mr.  Carter,  and  to  Miss  Blanch  Wright  and  Mr.  Nevill 
Wright,  I  am  clearly  of  opinion  that  it  rests  upon  Mr.  Carter  to 
justify  the  sale  and  to  show  that  *  the  transaction  was  perfectly 
fair,  that  the  client  knew  what  he  was  doing,  and  that  a  fair  price 
was  given.'  Those  are  the  words  of  Kinderaley  V.C.  in  Tomfiini 
V.  Judge  (3),  and,  so  far  as  I  am  aware,  that  statement  of  the  law 
is  congLBtent  with  all  the  authorities." 

When,  therefore,  it  is  once  established  that  the  relation  of 
solicitor  and  client  exists,  as  I  think  it  is  in  the  present  case,  the 
transaction  cannot  be  supported,  if  it  is  a  gift,  without  proof  of 
independent  advice,  and,  if  it  is  a  sale  or  a  contract  upon  con- 
sideration, without  further  proof  of  adequacy  of  the  considera- 
tion. 

These,  then,  being  the  principles  to  be  applied,  how  do  they 
affect  the  present  case  ?  What  was  the  real  nature  and  effect  of 
the  deed  of  May  1886  ?  The  defendants  had  agreed  with  Grace, 
the  intended  administratrix,  to  enter  into  a  statutory  contract 
with  the  Court  as  sureties  for  her  for  £5,000  in  consideration  of  a 
premium  of  £75.  The  bond  was  to  be  presented  to  the  Court  as 
an  effectual  obligation  which  would  operate  to  protect  the  bene- 

(l)  (1903)  I  Ch.,  27,  at  p.  60.  (2)  (1903)  1  Ch.,  27,  at  p.  61. 

(3)  3  Drew,  306,  at  p.  313. 
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^_^  already  pointed  out,  have  been  entitled  as  against  the  adminis- 
Bayne  tratrix  herself  to  indemnity  for  any  breaches  of  trust  that  she 
Klakk.  miorht  commit,  but  they  were  not  entitled  to  anything  more.  As 
against  the  plaintiffs  they  were  entitled  to  nothing  by  way  of 
indemnity.  So  far  as  regards  the  legal  effect  of  the  transaction 
upon  the  face  of  the  documents  themselves,  assuming  the  deed  to 
be  valid,  it  is  clear  that  the  defendants  incurred  no  real  liability 
whatever.  The  unsecured  debts  due  by  the  intestate  were  trifling, 
while  the  value  of  the  estate  was  understood  to  be  about  £10,000, 
over  the  whole  of  which  the  defendants  obtained  a  charge.  As  re- 
gards the  plaintiffs  they  incurred  no  liability.  The  only  real  con- 
sidei^ation,  therefore,  for  the  £75  paid  to  them,  and  for  the  charge 
upon  the  estate  and  the  covenant  of  indemnity,  was  the  lending  of 
their  name  to  the  bond  so  as  to  induce  the  Court  to  believe  that  all 
persons  beneficially  interested  in  the  estate  were  properly  secured. 
If  the  agreement  to  become  sureties  can  under  these  circumstances 
be  regaixied  as  a  consideration  for  the  charge  of  all  the  interest  of 
the  plaintiffs  in  the  estate  and  for  their  covenant  of  indemnity,  it 
was  in  my  opinion  an  entirely  inadequate  one.  It  is  not  in  con- 
troversy that  the  plaintiffs  had  no  independent  advice,  and  in  my 
opinion  (though  the  fact  is  not  material:  Rhodes  v.  Bate{l);  Barron 
^•.  Willis  (2) )  they  did  not  understand  what  they  were  doing.  I 
think  they  probably  believed  the  statement  in  defendants'  letter 
of  14th  May,  that  the  deed  was  a  mere  formality.  For  these 
reasons  I  am  of  opinion  that  the  defendants  have  failed  to 
establish  the  onus  cast  upon  them,  and  cannot  set  up  the  deed  of 
20th  May  1886,  as  an  answer  to  the  action,  unless  the  plaintiffs 
are  estopped  by  conduct,  or  prevented  by  some  rule  of  law,  from 
alleging  its  invalidity. 

I  have  been  led  to  deal  with  this  aspect  of  the  case  at  greater 
length  than  I  should  otherwise  have  done  by  the  circumstance 
that  I  am  differing  from  the  conclusion  of  the  learned  Judge  upon 
a  question  of  mixed  law  and  fact  of  considerable  general  import- 
ance with  regard  to  the  duties  and  obligations  of  solicitors.  But, 
in  truth,  I  think  it  is  not  material  in  the  present  case  whether  the 
direct  relationship  of  solicitor  and  client  did  or  did  not  exist 

(I)  L.R.  1  Ch.,  252.  (2)  (1900)  2  Ch.,  121. 


Griffith  C.J. 


4  C.L.R.]  OF  AUSTRALIA.  37 

between  the  defendants  and  the  plaintiffs.     It  is  clear  that  it   ^'  ^-  ^'  '^• 

existed  between  the  defendants  and  Grace.      It  is  equally  clear        , '^ 

that,  under  the  rules  established  by  the  cases  to  which  I  have  Baynb 
referred,  and  many  others,  the  defendants  could  not  rely  upon  blake 
the  deed  of  indemnity  as  conferring  on  them  as  against  her  any 
rights  greater  than  the  law  would  imply  from  the  relation  of 
principal  and  surety.  In  other  words,  that  deed  could,  to  that 
extent,  have  been  set  aside  as  far  as  related  to  her  at  her  suit. 
On  what  ground  ?  Because,  under  the  circumstances,  the  Court 
would  consider  it  as  having  been  obtained  by  means  which  are 
regarded  by  the  Court  as  tainted  with  fraud.  But,  being  invalid 
on  this  ground  as  to  Grace,  how  can  it  be  supported  as  against 
the  plaintiffs  ?  In  my  opinion  the  original  fatal  taint  runs  through 
the  whole  transaction.  If  Grace  is  regarded  as  the  agent  of  the 
plaintiffs  in  entering  into  the  arrangement  for  the  execution  of 
the  deed,  the  representations  which  are  affected  by  that  taint  were 
made  to  them  through  her  as  well  as  to  herself.  And,  being 
sufficient  to  avoid  the  deed  as  to  her,  they  must  also  avoid  it  as 
to  her  principals.  If,  on  the  other  hand,  she  is  regarded  as  the 
defendants'  agent,  she  must  be  taken  to  have  procured  the  execu- 
tion by  means  of  the  same  representations  transmitted  through 
her  to  the  plaintiffs.  In  this  view  the  controlling  influenc«> 
which,  as  found  by  the  learned  Judge,  she  actually  had  over  them, 
would  be  imputable  also  to  her  principals  the  defendants. 

There  is  still  another  way  of  regarding  the  matter.     In  my 

opinion  the  validity  of  a  bargain   made  by  a  solicitor  with  a 

trostee  client,  by   which  he  obtains  from  a  cestui   qite  t7*icsty 

through  his  client  the  trustee,  a  charge  upon  the  trust  estate, 

must  be  determined  upon  the  same  principles  as  if  the  charge  had 

been  given  by  the  client  himself.     For  all  these  reasons,  that  the 

relationship  of  solicitor  and  client  in  fact  existed  between  the 

plaintiffs  and  the  defendants ;  that,  even  if  it  did  not,  it  existed 

between  the  defendants  and  Grace,  through  whom  the  bargain 

which  cannot  be  supported  as  against  her  was  made  with  the 

plaintifis ;  and  that  the  bargain  was  one  made  between  solicitoi-s 

and  the  centiLis  que  tmstent  of  their  client  for  a  charge  upon  the 

tragi  estate ;  I  think  that,  there  having  been  an  absence  of  proper 

independent  advice,  the  deed  cannot  be  held  valid  as  against  the 
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or  prevented  by  some  rule  of  law  from  disputing  its  validity. 

Bayne      From  this  point  of  view  the  case  must  be  regarded  as  an  action 

by  tlie  plaintiffs  as  individuals,  claiming  to  have  the  deed  set 

aside. 

There  is  nothing  in  the  evidence  to  establish  any  adoption  of 
the  deed  by  the  plaintiffs  after  knowledge  of  their  right  to  avoid 
it.  But  it  is  contended  that  the  deed,  being  from  the  present 
point  of  view  voidable  and  not  void  (which  is  not  disputed  by  the 
appellants' counsel), it  is  so  intimately  connected  with  the  obligation 
of  suret3''ship  which  the  defendants  undertook,  and  of  which  they 
could  not  get  rid,  that  the  plaintiffs  cannot  elect  to  avoid  part  of 
the  transaction,  since  the  defendants  cannot  be  reinstated  in  their 
original  position.  There  is  no  doubt  as  to  the  general  rule  that  a 
party  cannot  both  approbate  and  reprobate,  and  that,  when  a  party 
has  taken  advantage  of  a  contract  so  far  as  it  is  beneficial  to  him 
without  attempting  to  repudiate  it,  and  it  is  impossible  to  restore 
the  other  partj'  to  his  original  position,  he  cannot  seek  to  destroy 
a  particular  part  of  the  contract  on  the  ground  that  it  was 
induced  by  fraud,  or  is  voidable  (not  being  void)  on  any  other 
ground:  Urqithart  v.  Macpherson  (1).  Assuming,  however,  in 
the  present  case  that  the  plaintiffs  have  taken  advantage  of  the 
contract  of  suretyship  within  the  meaning  of  this  rule  (which  is, 
in  my  opinion,  open  to  grave  doubt),  I  tliink  that  there  are  two 
answ^ers  to  the  objection.  The  firat  is  that  in  the  present  cOvse 
the  transaction  is  not  in  substance,  any  more  than  it  is  in  form, 
one  contract,  but  comprises  two  independent  contracts  between 
different  parties  and  governed  by  different  considerations  of  law. 
One  contract  is  that  between  the  defendants  and  the  Court,  which 
is  evidenced  by  the  administration  bond.  The  other  is  that 
between  them  and  the  plaintiffs,  which  is  evidenced  by  the  deed 
of  indemnity  and  charge.  It  is  true  that  the  defendants  entered 
into  the  one  in  the  belief  that  the  other  was  valid.  But,  in  my 
opinion,  the  latter  contract  must  be  regarded  in  law  as  collateral 
to  the  former,  just  as  much  as  if  a  surety  were  induced  to  enter 
into  an  administration  bond  by  a  false  representation  of  fac^ 
made  bj^  one  of  the  next  of  kin.     In  such  a  case  an  action  for 

(1)  3  App.  Cas.,  8.31. 
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deceit  or  an  action  to  compel  the  making  good  of  the  representation   H.  C.  of  a. 
might,  according  to  the  circumstances,  lie  against  the  pei'son  who 
made  it.     But  it  is  clear  that  the  claim  which  could  be  enforced  in       Bayne 
such  an  action  could  not  be  set  up  as  a  direct  defence,  either  in       blakk 
whole  or  part,  to  an  action  by  an  assignee  of  the  administration 
bond,  but  would  have  to  be  set  up  as  a  separate  and  independent 
claim,  and  the  validity  of  the  claim  would  depend  on  ordinar}^ 
principles  of  law. 

The  other  answer  is  this : — The  relationship  between  the  surety 
to  an  administration  bond  and  the  Court  and  the  beneficiaries  is 
one  established  by  law,  and  the  incidents  of  it  are  determined  by 
the  law  applicable  to  such  relationships,  except  so  far  as  sucli 
incidents  are  altered  by  a  valid  contract  between  the  surety  and 
persons  competent  to  contract  with  him.     The  validity  of  such  a 
contract  must  also  be  determined  on  the  ordinary  principles  of  law. 
In  this  respect  the  relationship  is,  in  my  opinion,  analogous  to 
that  of  a  trustee,  the  obligations  of  whose  office  are  established 
by  law,  but  may  be  modified  under  certain  circumstances.    There 
is  singularly  little  authority  to  be  found  on  this  point.     In  Moore 
V.  Frowd  (1),  however,  Lord  Cottenham  L.C.  made  some  observa- 
tions on  the  question  of  how  far  a  trustee  may,  on  accepting  his 
oiiice,  stipulate  for  a  modification  of  the  rules  of  law  to  which 
be  would  otherwise  be  subject,  which  in  my  opinion  state  the 
true  rule  applicable  to  such  a  case.     The  point  in  that  case  was 
whether  trustees  who  were  solicitors  were  entitled  to  profit  costs 
for  legal  work  done  by  them  in  the  administration  of  the  trust, 
or  only  to  costs  out  of  pocket.     The  Lord  Chancellor  said  (2)  : — 
"  The  first  question  is,  whether  the  deed  of  trust  disposes  of  this 
question;  because  the  parties  may,  by  contract,  make  a  rule  for 
themselves,  and  agree  that  a  trustee,  being  a  solicitor,  shall  have 
some  benefit  beyond  that  which,  without  such  contract,  the  law 
would  have  allowed ;  but,  in  such  a  case,  the  agreement  must  be 
distinct,  and  in  its  terms  explain  to  the  client  the  effect  of  the 
arrangement ;  and  the  more  particularly,  when  the  solicitor  for 
the  client,  becoming  himself  a  trustee,  has  an  interest,  personal 
to  himself,  adverse  to  that  of  the  client.     It  is  not  easy,  in  such  a 
case,  to  conceive  how,  consistently  with  the  established  rules 

(1)  3  My.  ft  C,  45.  (2)  3  My.  ft  C,  45,  at  p.  48. 
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H.  C.  OF  A.  respecting  contracts  between  solicitors  and  their  clients,  a  solicitor 
could  maintain  such  a  contract,  made  with  his  client,  for  his  own 
benefit,  the  client  having  no  other  professional  adviser,  and  in 
the  absence  of  all  evidence,  and  of  any  probability,  of  the  client 
(a  woman,  too)  having  been  aware  of  her  rights,  or  of  the  rule  of 
law,  or  of  the  effect  of  the  contract ;  but  the  necessity  for  follow- 
ing up  these  considerations  does  not  arise  in  this  case,  unless  the 
deed  contains  a  distinct  agreement  for  this  purpose." 

The  Lord  Chancellor  then  dealt  with  the  terms  of  the  deed  in 
question,  and  proceeded  (1) : — "  There  is  nothing  in  either  of  these 
provisions  which  is  peculiarly  applicable  to  the  case  of  tlie 
solicitor  being  also  a  trustee.  It  cannot,  therefore,  be  assumed  that 
the  intention  was  to  provide  for  some  other  mode  of  dealing  with 
that  union  of  characters,  than  what  the  law  would  have  enforced: 
and  still  less  that,  under  such  provision,  a  solicitor  dealing  with 
his  client  can  be  permitted  to  claim  that  which,  without,  at  least, 
a  specific  contract  with  the  client,  and  proof  that  the  client  was 
fully  cognizant  of  her  legal  rights  independently  of  such  contract, 
and  of  the  effect  and  legal  consequences  of  the  act  upon  such 
legal  rights,  he  would  not  be  entitled  to  claim." 

When  a  trustee  is  appointed  by  the  Court,  he  may  stipulate  on 
his  appointment  that  the  ordinary  rules  shall  be  modified  in  his 
favour:  Brocksopp  v.  Bam-es  (2),  and  if  he  desires  such  modifica- 
tion must  do  so.  Of  this  an  instance  is  to  be  found  in  the  decree 
in  the  case  of  MarsliaU  v.  Holloway  (3),  where  the  modification  is 
set  out  at  length.  But,  in  the  absence  of  an  agreement  sanctioned 
by  the  Court,  or  an  agreement  which  is  not  open  to  the  objections 
referred  to  by  Lord  Cottenhani  in  Moore  v.  Frowd  (4),  the 
ordinary  obligations  and  disabilities  incidental  to  the  office  of  a 
trustee  follow  upon  the  acceptance  of  the  office.  And  in  my 
opinion,  as  I  have  said,  the  same  principles  apply  to  a  surety 
under  an  administration  bond.  The  obligations  in  such  a  case 
arise  under  a  statutory  agreement  with  the  Court,  and  should,  I 
think,  be  regarded  as  arising  by  operation  of  law.  An  agreement 
to  modify  these  obligations  must  therefore  be  regarded,  not  as  an 
incident  of  and  inseparable  from  the  statutory  obligation,  but  as 


(1)  3  My.  &C.,  45,  at  p.  49. 

(2)  5  Madd.,  90. 


(8)  2  Swans.  432,  at  pp.  452-3. 
(4)  3  My.  AC,  45. 
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extrinsic  and  collateral  to  it.     For  these  reasons  I  am  of  opinion    H-  ^-  o'  A. 

that  the  doctrines  which  forbid  approbation  of  part  of  a  contract 

and  reprobation  of  another  part  of  it  have  no  application  to  the       Bavne 

present  case.    If  this  were  not  so,  it  would  follow  that,  if  a  person      b,/akk 

is  induced  on  the  occasion  of  the  appointment  of  a  trustee  in  part 

for  himself  to  enter  into  improper  stipulations  for  the  benefit  of  the 

trustee,  neither  he  nor  other  beneficiaries  would  be  entitled,  even 

if  the  settlor  bad  been  induced  to  enter  into  them  by  the  grossest 

fraud,  to  escape  from  these  stipulations  after  the  trustee  had 

incurred  obligations  under  the  trust,  except  on  the  condition  of 

AimuUing  the  appointment,  a  condition  which  might  be  practically 

impossible  of  performance ;  nor  eould  he  obtain  any  relief  unless 

the  circumstances  were  such  that  an  action  for  deceit  would  lie. 

I  cannot  think  that  the  arm  of  the  Court  is  so  short.     Tn  such  a 

case  I  think  the  Court  would  give  relief  on  one  or  other  or  both 

of  the  grounds  which  I  have  stated. 

With  regard  to  the  objection  as  to  illegality  which,  if  sustained, 
would  make  the  deed  of  indemnity  void  and  not  merely  voidable, 
I  am  of  opmion,  as  I  have  already  said,  that  an  agreement  under 
which  a  representation  is  to  be  made  to  the  Coui-t  to  the  effect 
that  the  rights  of  beneficiaries  in  an  intestate  estate  have  been 
secured  by  an  administration  bond  in  usual  form,  when  in  fact  no 
effective  security  has  been  given,  is  obnoxious  to  the  rule  stated  by 
Lord  LyndhvbTst  in  Egerton  v.  Earl  Brownlow  (1).     It  is  to  my 
mind  clear  from  the  evidence  of  Tomlins,  already  quoted,  that  all 
the  parties  undei-stood  (as  to  the  plaintiffs  so  far  as  they  under- 
stood anything  about  the  matter)  that  the  Court  would  not  grant 
administration  to  Grace  unless  a  bond  in  the  usual  form  were 
executed  by  independent  and  competent  sureties.     The  deed  of 
indemnity  was  not  brought  to  the  notice  of  the  Court,  and  it  is 
at  least  probable  that,  if  it  had  been,  the  grant  would  not  have 
been  made.     I  think  that  under  these  circumstances  the  proper 
inference  is  that  it  was  an  implied  term  of  the  arrangement  that 
the  indemnity  should  not  be  brought  to  the  notice  of  the  Court. 
If  this  view  of  the  facts  is  correct,  the  indemnity  was  part  of  an 
milawful  contract,  and  was  altogether  void.      I  have  some  doubt, 
however,  whether  this  point  is  sufficiently  raised  by  the  pleading^, 

(1)  4H.L.C.,  1. 
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although  it  appears  upon  t!ie  defendants'  own  evidence.  On  the 
whole,  and  having  regard  to  the  fact  that  particulars  of  the 
illegality  alleged  were  not  asked  for,  I  am  inclined  to  the  A-iew 
that  the  Court  ought  to  refuse  to  give  effect  to  the  deed  on 
this  ground.  (See  Gedge  v.  Royal  Exchange  Assurance  Cor- 
povafion  (I)  and  the  cases  there  cited  by  Kennedy  J.).  Bat  I 
prefer  to  rest  my  judgment  on  the  application  of  the  doctrine  of 
Haguenin  v.  Basetey  (2)  with  which  I  have  already  dealt. 

The  deed  of  indemnity  being  out  of  the  way,  the  only  question 
remaining  is  whether  the  plaintiffs  have  established  any  breaches 
of  trust  committed  by  the  administratrix  which  have  resulted  in  a 
lass  to  the  estate,  and  of  which  they  can  complain.  It  is  not  dis- 
puted that  the  acts  complained  of  resulted  in  diminution  of  the 
estate,  or  that  they  were  breaches  of  trust  unless  the  plaintiffs 
consented  to  them.  Of  this  the  onus  of  proof  is  on  the  defendants. 
With  respect  to  the  contention  that  the  relation  of  administratrix 
had  determined,  and  had  been  susperseded  by  the  relation  of  trustee 
and  cestui  que  ti^w^t,  Holroyd  J.  expressed  himself  as  follows  — - 
"  Here  there  was  no  definite  agreement  of  any  kind  between 
the  three  ladies,  although  there  was  abundance  of  e%'idence  of 
what  they  would  have  liked,  or  what  thej'  were  willing  to  have 
consented  to  or  approved.  To  use  again  an  expression  of  Miss 
Grace's,  tliey  allowed  things  '  to  drift,'  and  thus  her  sisters  fell 
into  a  habit  of  unquestioning  acquiescence  in  all  her  acts!  I  da 
not  think  that  this  acquiescence  could  cancel  the  bond  even  as 
i*egards  the  distributive  shares  of  the  plaintiffs,  and  substitute  for 
it,  as  Mr.  Higgins  argued,  an  unwritten  trust  for  breaches  of 
which  the  defendants  would  not  be  liable  as  sureties."  And  I  see 
no  reason  to  dissent  from  his  conclusion.  This,  however,  does  not 
conclude  the  matter,  for  the  beneficiaries,  who  were  sui  jmi'^^r 
were  capable  of  consenting  to  acts  of  the  administratrix,  and  so 
precluding  themselves  from  afterwards  complaining  of  them. 

With  regard  to  the  failure  to  distribute  within  the  time  allowed 
by  law,  no  loss  to  the  estate  was  proved.  With  regard  to  the 
imyment  of  the  £75  as  a  premium  to  the  defendants,  the  learned 
Judge  found  as  a  fact  that  the  sum  was  paid  out  of  the  estate, 
and  held  that  such  payment  was  a  breach  of  trust.     Before  us  it 

(I)  (1900)  2  Q  B.,  214.  (2)  14  Ves.,  273 
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has  not  been  disputed  that  the  payment  out  of  the  estate  was  H-  ^-  °^  ^• 
improper.  The  only  other  point  to  wliich  the  learned  Judge 
directed  his  attention  as  to  this  breach  was  whether  it  wa«  Bayne 
covered  by  the  deed  of  indemnity,  and  he  thought  that  it  waf--.  blakk. 
No  evidence  was  given  that  the  plaintiffs  consented  to  this  pay- 
ment in  any  real  sense.  In  my  opinion,  therefore,  this  breach 
was  established.  The  fourth  breach,  which  alleged  the  continu- 
ance of  funds  upon  an  unauthorized  investment  and  a  consequent 
loss,  was  also  established.  On  this  point  the  learned  Judge  said : 
"  It  is  not  denied  that  the  estate  of  the  deceased  Mrs.  Bayne  con- 
sisted in  part  of  money  deposited  with  the  Melbourne  Permanent 
Bailding  Society' ;  and  that  her  daughter  Gitice  after  becoming 
administratrix  from  time  to  time  witlidrew  from,  and  also  deposited 
with,  the  said  society  divers  sums  of  money  until  some  date  in 
the  year  1893,  when  the  society  went  into  liquidation.  If  this 
action  lies,  the  loss  will  be  a  matter  for  inquiry."  With  respect 
to  these  two  matters  therefore  the  plaintiffs  are  entitled  to  relief 
in  this  action. 

With  regard  to  the  purchase  of  land  and  the  mortgages  different 
and  much  more  difficult  questions  arise.  The  defendants  set  up  two 
documents  alleged  to  be  signed  by  the  plaintiffs  consenting  to  the 
acts  in  question.  The  plaintiffs  denied  the  genuineness  of  their 
signatures,  but  after  full  inquiry  the  learned  Judge  came  to  the 
conclusion  that  they  were  genuine,  and  that  the  plaintiffs  could  not 
therefore  complain  of  the  acts  as  breaches  of  trust,  although  the 
documents  were  signed  at  the  instance  of  the  defendants  them- 
selves. He  thought  that  the  deed  of  indemnitj^  which  he  held  to 
be  valid,  did  not  cover  breaches  of  trust  to  which  the  defendants 
themselves  were  parties. 

If  thequestion  were  whether  the  mortgages  made  by  the  adminis- 
tratrix, being  primd  fade  breaches  of  trust,  were  such  as  between 
the  plaintiffs  and  defendants,  it  would  be  a  matter  for  grave  con- 
sideration whether,  having  regard  to  the  original  relationship  of 
solicitor  and  client  between  them,  the  defendants  could  rely  upon 
the  documents  executed  by  the  plaintiffs  at  their  instance  and 
without  any  independent  advice,  and  which  in  that  view  would 
operate^  if  at  all,  by  way  of  estoppel,  as  discharging  them  from 
their  (supposed)  fiduciary  obligations  to  the  plaintiffs.     But  in 
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H.  C.  OF  A.  my  opinion  this  is  not  the  real  question.     The  real  question  is,  as 

100k 

I  said  at  the  outset,  whether  as  between  the  plaintiffs  and  the 
administratrix  these  ti*ansaetions  were  breaches  of  trust.  The 
(juestion  must  of  coui'se  be  determined  upon  evidence  admissible 
in  a  suit  between  the  plaintiffs  and  the  defendants. 

In  my  opinion  the  mere  fact  that  the  plaintiffs  signed  these  docu- 
ments is  not  conclusive  as  detennining  the  question  whether  the 
transactions  were,  as  between  the  administratrix  and  the  plaintifis, 
breaches  of  trust.  Reference  has  already  been  made  to  the  nature 
of  the  relationship  existing  between  the  three  sisters,  and  it  is 
(juite  consistent  with  the  fact  of  the  signatures  being  genuine  that 
they  were  obtained  under  such  circumstances  that  the  adminis- 
tratrix could  not  rely  upon  them.  Again,  it  was  open  to  the 
learned  Judge  upon  the  evidence  before  him  to  find  as  a  fact  tliat 
the  plaintiffs,  when  they  signed  the  documents,  did  so  witli  a  full 
knowledge  of  what  they  were  doing,  or  to  find  that  they  did  not 
know  what  they  were  doing.  This  question  of  fact  was,  in  my 
opinion,  distinctly  raised  upon  the  pleadings  and  evidence,  and 
has  not  been  decided. 

As  to  this  part  of  the  case,  therefore,  the  neceasary  relevant 
facts  have  not  been  found.  And  I  do  not  think  it  woiild  be  proper 
for  us  to  exei*cise  the  function  of  a  Court  of  firat  instance  with 
regard  to  it.  As  this  question  should  be  further  considered,  I 
will  say  no  more  about  the  facts. 

It  follows  from  what  I  liave  said  that  in  my  opinion  the  plain- 
tiffs were  entitled  to  a  declaration  that  the  deed  of  indemnity  of 
20th  May  188G  was  void  jis  against  them,  and  to  judgment  for 
the  recovery  of  such  sum,  not  exceeding  £5,000,  as  represents  the 
amount  by  wliich  their  shares  in  distribution  were  diminished  by 
breaches  of  duty  on  the  part  of  the  administratrix  to  which  the 
plaintiffs  were  not  proved  t^  be  consenting  parties. 

The  judgment  appealed  fi-om  should  therefore  be  discharged, 
and  the  following  declaration  and  judgment  substituted  :  Declare 
that  the  deed  of  20th  May  in  the  pleadings  mentioned  is  void  as 
against  persons  beneficially  interested  in  the  estate  of  the  deceased, 
and  that  the  plaintifis  as  representing  such  persons  other  than 
the  administratrix  are  entitled  to  recover  from  the  defendants 
such  sum,    not  exceeding  £5,000,  as  represents  the  amount  by 
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which  the  siiares  of  such  persons  in  distribution  were  diminislied  H-  ^-  ^^  ^ 
by  reason  of  the  failure  of  the  administratrix  duly  to  administer 
the  estate,  but  so  thiit  no  sum  shall  be  recovei'able  in  respect  of 
any  diminution  of  the  share  of  any  such  person  by  reason  of  any 
failure  in  which  such  person  concurred.  Adjourn  further  con- 
sideration. Order  the  defendants  to  pay  the  costs  of  the  suit  up 
to  and  including  the  hearing,  but  not  including  the  costs  of  the 
reference  to  the  Full  Court. 

The  cause  must  be  remitted  to  tlie  Supreme  Court  for  further 
hearing  accordingly. 

The  respondents  must  pay  the  costs  of  this  appeal. 

Bartox  J.  I  have  had  the  opportunity  of  reading  the  judg- 
ment just  delivered,  and  I  do  not  think  it  necessary  to  say  more 
than  that  I  fully  concur  in  it. 

O'Connor  J.  The  vital  question  m  this  case  is  whether  tlie 
indemnity  deed-  of  the  20th  May  1886  is  binding  on  the  plaintiffs. 
If  it  is  they  cannot  succeed,  if  it  is  riot  they  are  entitled  to 
judgment.  Whether  that  judgment  can  be  entered  at  the  present 
stage  of  proceedings,  and  if  so  in  respect  of  wliat  portion  of  the 
claim,  are  questions  involving  considerations  which  I  shall  deal 
with  later. 

The  plaintiffs  contend  that  the  indemnity  is  not  binding  on 

them,  for  three  reasons : — It  is  against  public  policy,  and  therefore 

void;  it  is  contrary  to  the  Adviinistration  and  Probate  Act,  and 

therefore  illegal.      Finallj',   it   is   a   transaction    by   which   the 

defendants,  then  standing  in  a  fiduciary  relation  to  the  plaintiffs 

as  their  legal  advisers,  obtained  a  pecuniary  advantage  from  the 

plaintifTs  without  having  provided  for  them  that  independent 

competent  advice   which  the   Courts  have   always   held   to   be 

essential  to  the  validity  of  such  a  transaction.     The  defence  that 

a  contract  is  void  as  against  public  policy  is  one  that  always 

demands  careful  investigation.     The  judgments  of  the  English 

Courts  are  full  of  warnings  against  too  lightly  setting  aside  the 

deliberate  agreement  of  parties  on  such  a  ground.     Sir  George 

Je88d  M.R.,  in  illustrating  that  position  in  the  case  of  Print  mg 

awd  Numeral  Registerivg  Co.  v.  Savipaon  (1),  says : — 

(1)  L.R.  19  Eq.,  462,  at  p.  465. 
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"It  must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily 
those  rules  whicli  say  that  a  given  contract  is  void  as  being 
against  public  policy,  because  if  there  is  one  thing  which  more 
than  another  public  policy  requires  it  is  that  men  of  full  age  and 
competent  understanding  shall  have  the  utmost  liberty  of  contract- 
ing, and  that  their  contracts  when  entered  into  freely  and 
voluntarily  shall  be  held  sacred  and  shall  be  enforced  by  Courts 
of  justice.  Therefore,  you  have  this  paramount  public  policy  to 
consider — that  you  are  not  lightly  to  interfere  with  this  freedom 
of  contract."  Although  the  phrase  "  void  as  against  public 
policy "  as  used  in  this  connection  is  difficult  to  define,  and 
the  Courts  have  always  refused  to  limit  its  operation  by  exhaus- 
tive definition,  the  law  recognizes  certain  classes  of  contracts  as 
being  within  the  prohibition.  In  reference  to  these,  ilrwon,  in 
his  book  on  Contracts,  at  p.  212  (10th  ed.),  correctly  expresses 
the  law.  "  We  may  say  then  that  the  policy  of  the  law  has,  on 
certain  subjects,  been  worked  into  a  tolerably  definite  set  of 
rules,  but  no  Court  has'  any  longer  the  power  to  extend  its 
application."  In  other  words  the  Courts  will  not  declare  a 
contract  to  be  void  as  against  public  policy  unless  it  comes  within 
one  of  the  classes  of  cases  which  the  law  has  already  recognized 
as  being  in  violation  of  public  policy.  These  classes  are  to  be 
found  enumerated  in  anv  text  book  on  contracts.  It  is  not 
necessary  to  mention  them  in  detail,  because  there  is  only  one 
of  them  within  which  the  deed  in  question  could  be  brought— 
that  is  the  class  which  includes  "agreements  which  tend  to 
pervert  the  course  of  justice."  Within  that  class  Mr.  Arthur 
contends  that  this  indemnity  comes,  and  he  puts  his  argument 
in  this  way.  The  appointment  of  the  administratrix  is  under 
order  of  the  Court,  and  the  execution  of  the  bond  to  the  Chief 
Justice  by  the  administratrix  and  two  sureties  is  a  condition 
which  the  Court  will  enforce  as  ancillary  to  its  order.  The  Court 
has  jurisdiction  to  modify  the  bond  as  to  the  amount  of  penalty, 
the  persons  who  are  to  be  sureties,  and  their  number,  and  it  can 
be  put  in  suit  only  under  order  of  the  Court.  It  is  contended 
that  under  these  circumstances  the  deed  of  indemnity  is  a  fr»U" 
on  the  Court,  because  in  efifect  it  nullifies  the  bond  as  a  protection 
to  the  beneficiaries.     The  bond  on  its  face  gives  them  the  benefit 
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of  two  sureties  a»  a  substantial  guarantee  that  the  administratrix   H.  C.  of  a. 
will  do  her  duty,  whereas  the  obligations  of  the  sureties  being        ^ 
practically  cancelled  by  the  indemnity,  the  sureties  afford  in  real-       Bayne 
ity  no  protection  to  the  beneficiaries  in  the  event  of  maladminis-      blake 
tratioD.     If  it  were  a  term  of  the  indemnity  that  it  should  be 
concealed  from  the  Court,  or  if  it  were  part  of  the  agreement 
under  which  the  bond  and  indemnity  were  executed  that  the 
Court  should  be  in  any  way  or  at  any  time  misled  as  to  the  real 
nature  of  the  obligations  of  the  sureties  towards  the  beneficiaries, 
it  would  be  difficult  to  escape  the  conclusion  that  an  indemnity 
executed  under  such  circumstances  w^^ould  be  against  public  policy 
as  perverting  the  course  of  justice.     But  in  this  case  I  can  see  no 
evidence  of  any  agi*eement  to  conceal  the  execution  of  the  indemn- 
ity or  the  real  position  of  the  beneficiaries  from  the  Court.    Such  an 
agreement  is  certainly  not  to  be  implied  from  the  indemnity  itself, 
nor  are  the  circumstances  of  the  transaction  such  that  any  such 
agreement  must  necessarily  be  implied  from  them.   If  the  indem- 
nity is  to  be  held  void  as  being  an  attempt  to  interfere  with  the 
coarse  of  justice,  it  can  only  be  so  held  on  the  ground  that  the 
transaction  itself,  however  honestly  intended  and  carried  out,  is 
an  attempt  to  interfere  with  the  course  of  justice.     What  amounts 
to  an  interference  with  the  course  of  justice  is  well  exemplified 
by  the  cases  referred  to  in  Lound  v.  Gh'imivade  (1)  by  Stirling 
J.,  as  follows : — '*  Now  in  Egei'ton  v.  Earl  Brownlow  (2),  Lord 
Lyndtiursl  says : — *  It  is  admitted,  that  any  contract  or  engage- 
ment having  a  tendency,  however  slight,  to  affect  the  administra- 
tion of  justice,  is  illegal  and  void.'      And  he  accepts  that  as  an 
accurate  statement  of  the  law,  though  he  doubtless  applies  it  to 
a  state  of  circumstances  widely  different  from  those  which  occur 
in  the  present  case.     Upon  this  principle  it  has  been  repeatedly 
held   that  agreements   tending   to  affect    the   course    of  legal 
proceedings   are   illegal,   even  although   those  proceedings  may 
not  be  strictly  criminal   in  their  nature.     Thus  an  agreement 
to  pay  money  in  consideration  of  the  withdrawal  of  opposition 
to  the  discharge  of  an  insolvent  has  been  held  to  be  illegal :  Hull 
V.  Dyson  (3);  Hills  v.  Miteon  (4).     In  Elliott  v.  Richardson  (5), 

0)  39Ch.  D.,  605,  at  p.  612.  (2)  4  H.L.C.,  1,  at  p.  163. 

(3)  17  Q.B.,  785.  (4)  8  Ex.,  751.  (5)  L.R.  5  C.P.,  744. 
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^       compulsorily  wound  up  that  he  would  endeavour  to  postpone  the 

Bay.vk  making  of  a  call  was  held  to  be  illegal  on  the  ground  tliat  it 
Blake  aiuounted  to  an  interference  with  public  justice ;  see  especiallv 
the  judgment  of  Mr.  Justice  Willes  (1)  with  which  the  other 
Judges  {Keating  J.,  and  M,  Smith  J.)  agreed.  A  fortiori,  must 
an  agreement  which  tends  to  interfere  with  the  course  of 
criminal  proceedings  be  illegal." 

Of  tlie  same  class  of  agreement  as  thase  specified  by  Mr. 
Justice  Stirling  was  that  under  consideration  in  Herman  v. 
Jeuchner  (2),  where  a  defendant  in  a  criminal  case  who  had 
been  ordered  to  find  bail  for  his  good  behaviour  during  a  specified 
period  deposited  money  with  his  surety  upon  the  terms  that  the 
money  w«is  to  be  retained  by  the  surety  during  the  specified 
period  for  his  own  protection  against  the  defendant  s  default,  and 
at  the  expiration  of  that  period  was  to  be  returned.  Sii'  WiUiifffi 
Baliol  Brett  M.R.,  in  holding  that  the  agreement  was  illegal, 
says  witli  reference  to  it  (3) : — "  To  my  mind  it  is  illegal,  because 
it  takes  away  the  protection  which  the  law  affords  for  securing 
the  good  behaviour  of  the  plaintiff.  Wlien  a  man  is  ordered  to 
find  bail,  and  a  surety  becomes  responsible  for  him,  the  surety  is 
}x)und  at  his  peril  to  see  that  his  principal  obeys  the  order  of  the 
Court :  at  least,  this  is  the  rule  in  the  criminal  law ;  but  if  money 
to  the  amount  for  which  the  surety  is  bound  is  deposited  with 
him  as  an  indemnity  against  any  loss  which  he  may  sustain  by 
reason  of  his  principal's  conduct,  the  surety  has  no  interest  in 
taking  care  that  tlie  condition  of  the  recognisance  is  performed. 
Therefore  the  contract  between  the  plaintift'  and  tlie  defendant  is 
tainted  with  illegality." 

In  all  these  cases  there  existed  the  element  of  an  interference 
with  the  course  of  justice  in  some  matter  then  under  the 
consideration  of  the  Court,  or  in  respect  of  some  oixier  made  by 
the  Court.  In  this  case  that  element  is  entirely  absent. 
Administration  was  granted  in  the  ordinary  way  subject  to  the 
statutory  bond.  The  administration  however  could  not  be  issued 
to  the  administratrix  until  the  bond  required  by  the  Adminis- 

(1)  L.U.  5  C.P.,  748.  (2)  15  Q.IM).,  561. 

(3)  15  Q.B.D.,  561,  at  p.  563. 
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trcUion  and  Probate  Act  had  been  executed.      No  application   H-  C.  of  A. 
WcS  made  to  the  Court  in  reference  to  the  bond  or  the  sureties. 
In   obedience  to  the  requirements  of  the  section  the  bond  was       Bayne 
execiited,  and  it  was  certainly  a  compliance  with  the  section.      biake. 
Its    legal   effect  was  to  give    a    remedy   against  the    sureties 
to    every  one    interested   in    tlie   administration   in   the  event 
of  a  failure  by  Miss  Grace  Bayne  to  duly  administer.    There  is  no 
rule    or    principle   of   law   which    would    prevent    any    person 
interested  in  the  administration  from  releasing  his  rights  against 
the  sureties  after  they  had  accruer!.     There   is  no  difference  in 
principle  between  an  agreement  to  release  rights  after  they  have 
accrued,  and  an  undertaking  by  an  individual  or  individuals  not 
to  insist  upon  rights,  to  be  conferred  under  a  bond  about  to  be 
executed.     The  bond  gave  every  beneficiary  and  every  creditor 
the  right  against  the  sureties  to  be  secured  against  maladminis- 
tration.    When  it  was  executed  there  were  creditors,  well  secured 
no  doubt,  as  well  as  beneficiaries  interested  in  the  estate.  Although 
by  the  indemnity  the  beneficiaries  had  in  effect  given  up  their 
rights,  the  bond  still  remained  as  a  protection  to  other  persons 
interested   in  the  estate,  namely,  the  creditors.     There  are,  no 
doubt,  cases  in  which  the  law  will  not  permit  an  individual  to  give 
up  a  statutory  right  although  the  right  is  for  his  benefit.     These 
are  cases  in  which  the  statutory  right  is  conferred  on  the  indi- 
\*idual  in  the  public  interest  as  w^ell  as  for  his  own  benefit. 
Individuals  are  not  allowed  in  such  cases  to  contract  themselves 
out  of  the  benefit  of  the  Statute.     An  instance  of  that  class  is  to 
be  found  in  the  case  of  the  Eqidtahle  Life  Aamirance  of  the 
United  States  v.  Bogie  (1)  determined  by  this  Court  at  Brisbane 
in  December  last,  where  it  was  decided  that  a  policy  holder  in  an 
insurance  company  could  not  make  a  valid  contract  waiving  cer- 
tain rights  given  to  policy-holders  in  Queensland  by  the  Life 
Assurance  Act  1901  (Queensland).     But  in  the  Act  now  under 
consideration  there  are  no  provisions  express  or  implied  indicating 
an  intention  to  confer  the  rights  given  by  the  bond  in  the  public 
interests  as  well  as  for  the  benefit  of  those  interested  in  the  estate. 
Nor  are  the  interests  of  the  public  in  any  way  concerned  in  the 

(1)  3C.L.R.,878. 
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relinquishment  by  a  beneiSciary  of  the  rights  given  him  against 
the  surety  by  the  administration  bond. 

The  position  has  been  well  stated  by  the  learned  Chief  Justice 
in  the  Court  below  in  his  judgment  (1)  where  he  says: — ^**  It 
seems  perfectly  clear  that,  if  there  was  no  agreement  at  all 
which  would  have  any  collateral  effect  on  that  arrangement,  there 
would  be  nothing  more  to  be  said  if  afterwards  any  of  those 
to  be  protected  by  force  of  that  bond  chose  to  dispense  with  the 
protection  which  is  afforded  for  their  advantage.  That  is  a  con- 
dition of  things  which  does  not  concern  anybody  else.  The  persons 
concerned  in  the  property — the  creditors  and  beneficiaries — ^are  the 
only  persons  who  have  any  interest  in  the  matter  at  all.  The  rest 
of  the  community  gain  nothing  and  lose  nothing  by  it."  I  have 
thus  come  to  the  conclusion  that  there  is  nothing  in  the  indem- 
nity itself,  nor  in  the  agreement  under  which  the  bond  and 
indemnity  were  executed,  which  tends  to  pervert  justice,  and  that 
it  cannot  on  that  ground  be  held  to  be  invalid  as  being  against 
public  policy. 

But  it  is  further  contended  that  the  indemnity  is  contrary  to 
the  Administration  and  Probate  Act  1890,  or  as  Mr.  Arthur 
phrases  it,  against  the  spirit  of  that  Act  There  being,  as  I  have 
pointed  out,  no  question  of  public  policy  involved  in  the  release 
by  the  beneficiaries  of  the  obligation  of  the  sureties  towards  them 
under  the  bond,  the  only  matter  to  be  considered  is  whether  the 
Act  has  expressedly  or  impliedly  prohibited  such  an  agreement  as 
that  under  which  the  bond  and  indemnity  were  executed.  The 
Act  contains  no  prohibition  express  or  implied  against  such  an 
agreement,  and  on  this  aspect  of  the  case  I  entirely  concur  in  the 
conclusion  at  which  the  Supreme  Court  of  Victoria  arrived,  and  in 
the  reasons  for  that  conclusion  set  forth  in  the  judgment  of  the 
learned  Chief  Justice. 

There  still  remains,  however,  the  most  difficult  question  in  the 
case,  that  is,  whether  the  indemnity  is  invalid  because  the  de- 
fendants stood  in  a  fiduciary  relation  to  the  plaintiffs  at  the  time 
of  its  execution,  and  did  not  take  the  precaution  of  seeing  that 
the  plaintiffs  had  the  benefit  of  competent  independent  advice 
as  to  the  transaction.     My  learned  brother  the  Chief  Justice  has 

(I)  (1906)  V.L.R.,  112,  at  p.  118. 
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dealt  very  fully  with  this  aspect  of  the  ease,  and  in  his  view   H.  C.  of  A. 
I  entirely  concur.     For  that  reason  I  do  not  think  it  necessary 
to  state  my  opinion  in  respect  to  it  with  much  detail.     If  the 
relation  of  solicitor  and  client  did  exist  between  the  defendants 
and  the  plaintiffs,  the  law  imposed  upon  the  former  a  special  duty 
towards  their  client,  the  due  fulfilment  of  which  w&s  a  condition 
precedent  to  the  validity  of  the  transaction.     A  very  concise  state- 
ment of  what  the  special  duty  involves  is  contained  in  the  Judg- 
ment of  Stirling  L  J.  in  Wi^ht  v.  Garter  (1): — "  The  rules  of  the 
Court,"  he  says, "  require  this  to  be  proved  in  a  transaction  of  sale 
in  which  the  solicitor  is  a  purchaser — first,  the  client  must  be  fully 
informed;  secondly,  he  must  have  competent  independent  advice; 
and,  thirdly,  the  price  which  is  given  must  be  a  fair  one.    The  onus 
of  proving  all  this  lies  on  the  solicitor."     The  rule  itself  is  only  an 
application  of  the  general  principle  on  which  the  Courts  exercise 
a  vigilant  control  over  the  making  of  contracts  under  circumstances 
in  which  undue  influence  may  have  been  exercised  by  one  of  the 
parties.     The  relation  of  solicitor  and  client  being  of  a  fiduciary 
character,  the  object  of  the  Court  is  to  ensure  that  the  bargain  in 
which  the  solicitor  obtains  an  advantage  for  himself  is  fair  to  the 
client,  and  has  been  made  by  the  client  with  a  full  knowledge  of 
his  righta  There  are  no  doubt  cases  in  which  the  generality  of  that 
statement  of  Lord  Justice  Stirling  must  be  restricted.     Vauglian- 
WiUiams  L.J.,  in  the  same  case  (2),  says : — "  I  say,  *  If  and  so  far 
as  competent  independent  advice  was  necessary,'  because  I  am 
not  prepared  to  lay  it  down  that,  in  every  case  of  purchase,  com- 
petent independent  advice  is  necessary  as  distinguished  from  the 
advice  of  the  purchasing  solicitor.     It  may  be  that  a  particular 
transaction  of  purchase  appears  to  be  so  manifestly  fair  that 
independent  advice  is  not  necessary."     Having  regard  to  the  fact 
that  the  defendants  were  in  all  probability  running  no  risk  and 
incurring  no  liability,  and  that  to  cover  any  possibility  of  risk  they 
had  the  security  over  all  the  plaintiffs'  interest  in  the  estate,  the 
transaction  amounted  practically  to  their  obtaining  £76  out  of  the 
estate  for  the  use  of  their  names  on  the  bond.     Without  throwing 
any  doubt  on  the  absolute  good  faith  of  the  defendants,  all  through 
the  transaction  it  seems  to  me  that  the  rule  as  laid  down  by 

(1)  (1903)  1  Ch.,  27,  at  p.  60.  (2)  (1903)  1  Gh.,  27,  at  p.  54. 
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H.  C.  or  A.  Stirling  KJ.,  must  be  applied  to  a  bargain  of  that  kind.    If  the 

^ *        relation  of  solicitor  and  client  did  exist  between  the  plaintiffs  and 

Batne  the  defendants  at  the  time  of  the  transaction,  it  is  clear  that  it 
Blakb  cannot  stand,  because  the  clients  had  no  independent  advice. 
But  then  tlie  question  arises,  has  it  been  shown  in  this  case 
that  the  plaintiffs  at  the  time  of  the  execution  of  the  indemnity 
stood  in  the  relation  of  clients  to  the  defendants  ?  It  is  true 
that  the  formal  relation  of  solicitor  and  client  between  Miss  Lila 
and  Miss  Mary  Bayne  and  the  defendants  had  never  been  created. 
Miss  Grace  Bayne  was  no  doubt  the  defendants'  client  in  a  con- 
tractual sense;  hers  was  the  name  on  the  books,  costs  were 
charged  against  her,  and  not  against  her  sisters.  And  she,  not 
her  sisters,  were  liable  to  be  sued  if  she  failed  to  pay.  But  that 
by  no  means  settles  the  question.  The  fiduciary  relation  of 
solicitor  and  client  may  exist  between  the  parties  to  a  transaction 
although  no  formal  employment  or  retainer  exists.  What  is 
necesvsary  to  constitute  that  fiduciary  relation  is  explained  by  the 
Judges  in  Bai^'on  v.  Willis  (1)  in  the  Court  of  Appeal,  and  in 
the  House  of  Lords,  the  case  so  fully  cited  by  my  leaiiied  brother 
the  Chief  Justice.  The  facts  from  which  the  Appellate  Courts  in 
that  case  inferred  the  existence  of  the  fiduciary  relation  are  stated 
by  Lord  Davey  in  the  House  of  Lords  (2). 

"  My  Lords,  the  next  question  I  ask  is.  What  was  the  position  of 
Mr.  William  Moore  Skinner  ?  Mr.  Skinner  was  her  husband's 
solicitor,  and  indeed  he  was  the  solicitor  for  the  whole  family, 
and  not  only  for  the  whole  family,  but  it  appears  that  he  also 
attended  Mrs.  Brown,  the  plaintiff's  mother,  when  she  was  on  her 
deathbed,  and  I  think  made  Mrs.  Brown's  will  for  her.  But  he  was 
more  than'  that.  He  was  also  a  very  intimate  family  friend  of  the 
Willis  family,  including  the  plaintiff  and  her  husband,  and  was  a 
trustee  under  the  original  settlement.  My  Lords,  I  think  it  is  a 
sound  observation  that  a  wife  usually  has  no  solicitor  of  her  own 
apart  from  her  husband,  and  I  think  she  is  prinia  facie  entitled 
to  look  to  her  husband's  solicitor,  the  solicitor  of  her  husband's 
family,  for  advice  and  assistance  until  that  solicitor  repudiates 
the  obligation  to  give  such  advice,  and  requires  her  to  consult 
another  gentleman. 

(1)  (1900)  2  Ch.,  121.  (2)  (1902)  A.C.,  271,  at  p.  2S3. 
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*'  Now,  in y  Lords,  the  result  of  the  evidence  upon  my  mind,    H.  C.  op  a. 


without  going  into  details,  is  that  this  lady  did  in  fact  rel}^  upon 
Mr.  William  Moore  Skinner  to  advise  and  assist  her  as  her 
solicitor." 

The  fact   that  Mr.   William  Moore  Skinner  was  an  intimate 

friend  of  the  Willis  family,  and  was  a  trustee  under  the  original 

settlement,  no  doubt  entered  into  the  consideration  of  the  Court 

in  that  ease.     But  the  absence  of  any  sucli  facts  in  this  case 

cannot  affect  the  application  of  the  principle  of  that  case  in  so  far 

as  it  lays  down  the  law  that  the  fiduciary  relation  of  solicitor  and 

client  may   exist  although   there  is   no  formal   or  contractual 

relation  of  that  kind.     That  principle  I  take  to  be  this,  that, 

where  a  party  to  a  bargain  with  a  solicitor,  in  which  the  solicitor 

obtains  a  personal  benefit,  regards  him  as  his  legal  adviser  in  that 

transaction  and  is  under  all  the  circumstances  reasonably  justified 

in  so  regarding  him,  and  in  relying  upon  his  advice,  and  where 

the  solicitor  knows,  or,  under  all  the  circumstances,  ought  to  know 

that  the  other  party  is  so  regarding  him  and  is  so  relying  on  his 

advice,  it  will  be  taken  by  the  Court  that  the  relation  of  solicitor 

and  client  exists  between  them,  although  that  relation  has  never 

been  formally   created.      The  facts   from  which   the   fiduciary 

relation  can  be  inferred,  if  it  is  to  be  inferred  in  this  case,  are  not 

in  dispute.     I  adopt  Mr.  Tomlins'  evidence  as  giving  an  accurate 

account  of  the  interview  at  the  plaintifls'  house  when  the  deed  of 

indemnity  was  explained  to  the  three  sisters  and  executed ;  and 

I  may  here  observe  that  his  authority  to  bind  the  defendants  in 

all  he  did  in  this  matter  is  clearly  established.     The  effect  of  Mr. 

Tonilins'  evidence  may  be  summarized  as  follows: — Blake  and 

Riggall    had    been    solicitors    for    the    plaintiffs'    mother    for 

tnany  years,   and   after   her  death   were   Miss   Grace   Bayne*s 

solicitors,  and    were   then    acting   for    her   and    advising    her 

in  the  business  of  the  administration.     In  other  words,  that  they 

were  and   had   been   for  years  the   family  solicitors.     On    the 

occasion  of   his  visit  to  the  Bayne  household  Mr.  Tomlins,   as 

representing  Blake  and  Riggall,  went  expressly  to  explain  to  the 

plaintiffs  the  meaning  and  effect  of  the  deed  of  indemnity  and 

why  they  were  asked  to  execute  the  deed  ;  while  there  he  was 

consulted  by  the  plaintiffs  as  to  whether  the  objects  of  the  deed 
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H.  C.  OF  A.  of  indemnity  could  not  be  attained  by  the  plaintiffs   thenaselves 

becominor  sureties  instead  of  the  defendants,  and  he  then  advised 

Batkb      them  and  afterwards  obtained  counsel's  advice  for  theni  on  that 

Blakk.      question. 

.  The  letters  written  by  the  defendants  through  their  clerks  to 
Miss  Grace  Bayne  about  the  same  time,  and  quoted  at  length  by 
my  learned  brother  the  Chief  Justice,  are  entirely  in  accord  with 
Mr.  Tomlins*  account.   Applying,  then,  the  principle  to  be  gathered 
from  Ballon  v.  Willis  (1)  to  the  defendants'  own  account  of  the 
transaction,  the  conclusion  is  to  my  mind  irresistible  that  these 
ladies,  the  plaintiffs,  being  without  any  knowledge  of  the  affairs 
of  the  estate  or  of  business  generally^  and  ignorant  of  the  rights 
which  the  law  gave  them  for  the  protection  of  their  interests 
against  maladministration  of  their  mother's  estate,  re^rded  the 
defendants  as  the  family  solicitor  to  whom  they  might  apply  for 
advice  as  to  their  position  and  their  rights,  that  they  regarded 
Mr.  Tomlins'  explanation  of  their  position  and  rights  and  his 
opinion  as  to  the  best  method  of  carrying  out  the  wishes  of  the 
three  sisters  with  regard  to  overcoming  the  difficulty  of  obtaining 
sureties  as  the  advice  of  their  family  solicitor,  and  that  they  put 
implicit  faith  in  that  advice  ;  thatTomlins  must  have  known  that 
his  advice  was  being  so  regarded  by  all  three  sisters,  and  that  he 
accepted  that  view  of  his  position,  and  in  fact  acted  as  legal 
adviser,  not  only  to  Grace  Bayne,  but  to  the  plaintiffs  in  all  that 
related  to  the  transaction  which  resulted  in  the  execution  of  the 
bond  and  deed  of  indemnity.     Under  these  circumstances  the 
fiduciary  relation  of  solicitor  and  client  was  established  as  effectu- 
ally for  the  purposes  of  the  principle  under  consideration  as  if 
the  defendants  had  been  formally  retained  by  the  plaintiffis. 

That  being  so,  it  was  the  defendants'  duty  to  see  that  the  plain- 
tiffs had  competent  independent  advice,  and  as  they  failed  in  that 
duty  the  deed  must  be  held  to  be  invalid.  The  deed  being  invalid, 
the  next  question  is  what  are  the  plaintiffs'  rights,  if  any,  under 
the  bond  ?  It  was  contended  by  the  defendants  that  the  bond  and 
the  deed  were  two  inseparable  parts  of  one  transaction  and  that 
in  respect  of  that  transaction  the  plaintiffs  were  not  at  liberty  to 
approbate  and  reprobate  at  the  same  time.     That  they  could  not 

(1)  (1900)  2  Ch.,  121  ;  (1902)  A.G.,  271. 
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repudiate  the  indemnity  and  take  advantage  of  the  bond.     But  H*  ^'*  ^^  ^ 
in  my  opinion  the  doctrine  relied  on  by  the  defendants  cannot 
apply  for  this  one  reason,  if  for  no  other.    Although  the  documents       Bayne 
were  prepared  and  executed  under  the  one  agreement,  they  are  in 
themselves  entirely  separable  and  separate  documents  and  between 
different  parties.    The  deed  of  indemnity  is  between  the  plaintiffs 
and  the  defendants,  and  is  invalid  because  the  defendants  have 
not  fulfilled  the  obligations  which  their  fiduciary  relation  to  the 
plaintiffs  imposed  on  them.     But  the  Chief  Justice  is  a  party  to 
the  bond,  the  promise  to  pay  is  made  to  him,  and  it  cannot  be 
treated  as  void  without  his  release  or  concurrence.     He,  repre- 
senting as  he  does  all  parties  interested  in  the  administration, 
cannot  be  aflected  by  the  invalidity  of  the  indemnity.     The  bond 
therefore  can  be  enforced  as  if  no  deed  of  indemnity  existed. 
The  question  then  follows  in  respect  of  what  acts  of  maladminis- 
tration have  the  defendants  become  liable  under  the  bond.     I 
agree  that  they  can  be  liable  only  for  such  acts  of  maladministra- 
tion as  the  plaintiffs  would  be  entitled  to  charge  against  their 
sister,  the  administratrix.     The  payment  of  £75  out  of  the  estate 
as  consideration  for  the  defendants  allowing  the  use  of  their  name 
to  the  bond  is  clearly  a  breach  of  duty  by  the  administratrix  in 
which  the  defendants  took  part,  and  for  that  they  must  be  liable. 
Grace  Bayne's  dealings  with  the  money  in  the  Melbourne  Per- 
manent Building  Society  was  also  a  breach  of  her  duty  for  which 
the  defendants  are  liable,  but  under  that  head  there  has  been  no 
inquiry  as  to  the  amount  of  damages.     On  that  question  the  case 
must  go  back  for  investigation.     As  to  the  two  remaining  breaches 
alleged,  namely,  the  Exhibition  Street  land  and  the  mortgages 
and  otlier  transactions  connected  with  it,  and   the  purchase  of 
Alcazar  there  is,  I  think,  evidence  upon  which  the  learned  Judge 
might  well  have  found  that  the  plaintiffs  had  so  far  acquiesced  in 
those  transactions  that  they  are  now  prevented  from  treating 
them  as  breaches  of  duty  by  the  administratrix.     But  His  Honor 
does  not  seem  to  have  investigated  that  issue.     He  has  found  as 
a  fact,  and  the  finding  is  obviously  right,  that  the  plaintiffs  signed 
the  authority  to  their  sister  to  execute  the  necessary  documents 
in  these  transactions.     But  he,  apparently,  did  not  come  to  any 
determination,  in  the  view  he  took  it  became  unnecessary  to  do 
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of  their  rights,  and  of  the  nature  of  the  transaction  which  is 
essential  to  constitute  such  acquiescence  as  would  prevent  them 
from  treating  the  transactions  as  breaches  of  duty  by  the  adminis- 
tratrix. Unless  there  has  been  such  acquiescence  or  concurrence 
on  the  part  of  the  plaintiffs  in  these  breaches  the  defendants  are 
liable  to  make  good  the  losses  arising  from  them.  It  will  be 
necessary,  therefore,  to  have  these  transactions  further  investi- 
gated from  that  point  of  view. 

I  agree,  therefore,  that  the  deed  of  indemnity  must  be  declared 
invalid,  and  the  case  must  go  back  for  hearing  on  the  matters  I 
have  mentioned.  I  entirely  concur  in  the  order  as  formulated 
by  my  learned  brother  the  Chief  Justice  at  the  end  of  bis 
judgment. 


Judgment  appealed  from  disclutrged,  and 
declaration  and  judgment  as  cthove 
substituted,  Adjoui*n  further  con- 
sidemtion.  Defendants  to  pay  cot<tii 
ujy  to  and  incliudve  of  hearing,  hut  not 
of  reference  to  Full  Court.  Case  re- 
mitted to  Sujyreme  Court  for  further 
heaHng.  Defendants  to  pay  costs  of 
appeal. 

Solicitor,  for  appellants,  F.  S.  Stephen  ^  Melbourne. 
Solicitors,  for  respondents,  Bkike  and  Riggall,  Melbourne. 


B.  L. 
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THE  COMMERCIAL  BANK  OF  AUSTRALIA,! 
LIMITED 


Appellants ; 


AND 


THE  COLONIAL  FINANCE,  MORTGAGE, 
INVESTMENT  AND  GUARANTEE 
CORPORATION,  LTD.  AND  OTHERS 


Respondents. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


Piineipod  and  surety — Continuing  guarantee — Default  of  principal  debtor  to  pay 
portion  of  debt  on  demand— Liability  of  surety — Interest — StattUe  of  Limitationn 
— Notice  to  surety. 

By  the  tenus  of  a  continuing  guarantee  of  a  cuBtomer's  overdraft  with  a 
bank,  the  goarantora  nndertook  to  pay  all  advances  and  debts  omdng  or  to 
become  owing  by  the  customer  to  the  bank  **  to  the  extent  of  £12,500  and 
interest  on  the  same  respectively  in  case  the  customer  should  make  default 
in  payment  thereof  respectively  or  of  any  part  thereof  respectively.'*  On  two 
occasions  the  bank  made  demands  upon  the  customer,  one  for  payment  of  a 
portion  of  the  overdraft  and  the  other  for  interest. upon  the  overdraft,  and  the 
customer  failed  to  pay. 

Held,  that  the  result  of  the  default  by  the  customer  to  pay  a  portion  of  the 
principal  debt  on  demand  was  that  a  cause  of  action  arose  against  the 
guarantors,  not  for  the  whole  amount  of  the  guarantee,  but  for  the  amount  as 
to  which  the  customer  had  made  default,  and  therefore  that  tlie  Statute  of 
Limitations  began  to  run  against  the  bank  as  to  that  portion  of  the  indebted- 
ness only,  and  the  guarantee  continued  as  security  to  the  bank  for  the  balance. 

Held,  also,  that,  as  against  the  sureties,  the  Statute  ran  as  regards  interest 
as  well  as  principal  of  the  sums  demanded. 

The  principles  which  reffulate  the  right  of  a  surety  to  notice  of  default 
discussed. 


H.  C.  OF  A. 
1906. 

Sydney, 

May  9,  10, 
11,  18. 

Griffith  G.  J., 

Barton  and 

O'Connor  J  J. 
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H.  C.  OF  A.  Deciaion  of  Walker  J.  In  re  The  Colonial  Finance^  Mortgage,  Invettment  aud 

1906.  Ouaraiite^e  Corparatioti,  Limited,  (1906)  6  S.R.  (N.S.W.),  6,  varied. 

Commercial 

Bank  of     APPEAL  from  a  decision  of  Walker  J.  on  an  application   by  a 

Australia    ,.      .j   j       /•       i- 

Lt„,        liquidator  for  directions. 

Colonial  On  2nd  March  1892,  six  directors  of  the  respondent  corporation 
MoRTOAGE  guaranteed  the  corporation's  overdraft  with  the  appellant  bank 
Investment  ^q  the  extent  of  £12,500,  and  the  corporation  mortgaged  its  nn- 
(tuarantkk  called  capital  to  the  guarantors  to  secure  them  against  loss.  The 
1>D.  * '  material  portions  of  the  guarantee  were  as  follows :  "  In  consider- 
ation  of  advances  heretofore  or  now  made  or  which  may  hereafter 
be  made  &c.  and  in  consideration  of  your  forbearance  to  call  for 
immediate  payment  of  advance  (if  any)  already  made  &c.  We 
(jointly  and  severally)  undertake  to  pay  you  all  such  advances 
and  all  debts  now  owing  or  payable  or  hereafter  to  become  owing 
or  payable  '*  (by  the  respondent  corporation  to  the  appellant  bank 
&c.) ''  to  the  extent  of  £12,500  and  interest  on  the  same  respectively 
.  .  .  in  case  the  said  customer  "  (the  respondent  corporation) 
"  shall  make  default  in  payment  thereof  respectively  or  of  any  part 
thereof  respectively  on  demand  and  .  .  .  declare  that  this 
guarantee  shall  be  a  continuing  guarantee  and  shall  not  be  con- 
sidered as  wholly  or  partially  satisfied  by  the  payment  or  liquida- 
tion at  any  time  or  times  hereafter  of  any  sum  or  sums  of  money 
for  the  time  being  due  upon  the  general  balance  of  the  account  of 
the  said  customer  with  you  but  shall  extend  to  cover  and  be  a 
security  for  every  and  all  future  sum  and  sums  of  money  at  any 
time  due  to  you  thereon  notwithstanding  any  such  payment  or 
liquidation  .  .  .  «  that  you  may  grant  to  the  said  customer 
or  its  representatives  &c.  time  or  other  indulgence  and  take  any 
security  from  and  compound  with  the  said  customer  or  its  repre- 
sentatives &c.  and  may  release  any  security  already  held  or 
which  may  hereafter  be  obtained  by  you  &c.  without  discharging 
or  satisfying  any  liability  hereunder  and  that  all  .  .  .  pay- 
ments received  from  the  said  customer  or  its  representatives  &c. 
shall  be  taken  and  applied  as  paj'ments  in  gross  and  that  this 
guarantee  shall  apply  to  and  secure  any  ultimate  balance  that 
shall  remain  due  to  you  the  said  bank  &;c.  and  .  .  .  that  this 
guarantee  shall  remain  in  force  until  cancelled  by  our  written 
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authority  the  amount  then  due  owing  or  payable  or  for  which  the   H.  C.  ok  a. 
said  costomer  shall  be  liable  to  your  bank  whether  arrived  at 
maturity  or  not  to  be  subject  to   this   guarantee   and  secured  Commercial 
thereby  "  &c.     This  was  signed  by  the  six  directors,  five  of  whom,    ^^Ij^Jpralia 
with  the  executors  of  the  sixth  David  Wilson  who  died  in  the        Ltd. 
interval,  were  respondents  in  this  appeal.  Colonial 

On  14th  December  1892  the  manager  of  the  appellant  bank   mJrtoagk, 
wrote  to  the  manager  of  the  respondent  corporation  a  letter  in  Invbstmbnt 
the  following  terms: — "I  have  again  to  call  attention  to  the   Guarantee 
unsatisfactory  state  of  your  *  No.  2 '  account,  and  to  request  that        I/td. 
the  overdraft   may   be   either  liquidated   or  very  considerably 
reduced  before  the  end  of  the  year.     It  was  part  of  the  agree- 
ment between  your  corporation  and  this  bank  that  the  full  pro- 
ceeds of  the  call  made  in  July  last  would  be  placed  to  the  credit 
of  this  account.     I  am  aware  that  a  sum  of  £2,000  has  not  been 
so  applied,  but  has  been  used  in  meeting  your  company's  engage- 
ments.    Be  good  enough  to  arrange  for  the  transfer  of  this  sum 
before  the  end  of  the  year."     The  request  contained  in  this  letter 
was  not  complied  with. 

On  30th  June  1893  a  further  letter  was  written  by  the  manager 
of  the  appellant  bank  to  the  respondent  corporation  stating  that 
the  sum  of  £87  28.  6d.  was  due  for  interest,  and  concluding  with 
the  words : — ^**  Kindly  provide  for  this  before  close  of  business  if 
possible."    This  amount  was  not  paid. 

In  August  1904  the  respondent  corporation  went  into  voluntary 
liquidation,  and  on  25th  August  four  of  the  guarantors  assigned 
to  the  appellants  the  benefit  of  their  charge  upon  the  uncalled 
capital.    As  the  result  of  a  call  made  in  the  winding  up  the 
liquidator  had  in  hand  a  sum  of  £3,000,  and  applied  to  Walker  J. 
for  directions  as  to  what  claim  if  any  the  appellants  had  upon  this 
fund  by  virtue  of  the  charge  assigned  to  them  by  the  guarantors. 
His  Honor  held  that  the  letter  of  14th  December  1892  was  a 
demand  for  payment  of  £2,000,  and  that,  upon  default  in  pay- 
ment by  the  corporation,  a  liability  arose  on  the  part  of  the 
guarantors  to  pay  the  full  amount  secured  by  the  guarantee,  and 
that  the  Stattde  of  Limitations  began  to  run  against  the  bank 
from  that  date  and,  no  action  having  been  brought  within  the 
period  allowed  by  law,  the  claim  of  the  bank  w^as  barred. 
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l90t). 

'^'^  Gordon  K.C.  (Rich  with  him),  for  the  appellant  bank.    Even 

Bank  of     ^^  ^'*^  principal  debt  is  st^vtute  barred  as  against  the  guarantors,  it 

^^L.TD^"^   still  exists  as  a  debt  by  the  corporation  to  the  bank,  as  there  was 

'•  a  running  account  all  the  time.     Interest  is  still  owimj  on   the 

Colonial  ^  ,  ^ 

Finance,     advances  and  the  guarantors  are  liable  for  that  as  well  as  future 

Investment  ii^terest :  Parr  8  Banking  Co.  Ltd,  \.  Yates  (\)\  Paget' 8  Law  of 

,,    '^^•'>        Banking,  1904  ed.,  p.  312. 

C'oKii.RATioN      [Griffith  C.J.  referred  to  Carter  v.  White  (2);  and  Hartland 

V.  Jukes  (.i).J 

The  Statute  did  not  l^egin  to  run,  as  no  proper  demand  was 

made  within  the  meaning  of  the  guarantee.     A  demand  must  be 

peremptory  and  unconditional,  and  such  as  will  entitle  the  creditor 

to  bring  an  action  at  once  for  failure  to  comply  with  it.     The 

lettei-s  were  mere  requests  to  pay,  and  under  the  circumstances  of 

the  case  cannot.be  treated  as  peremptory  demands  to  pay  :  Murrell 

V.  Cowan  (4) ;  Mowatt  v.  Lord  Londesborotigh  (5)  ;  and  Blair  v. 

Cordner  (()),  depended  upon  the  particular  circumstances  in  each 

case,  and  are  not  applicable  here. 

Even  if  either  letter  was  a  demand,  the  failure  to  comply  w'ith 

it  did  not  set  the  Statute  running  in  respect  of  the  whole  amount 

guaranteed,  but  only  in  respect  of  the  amount  demanded.     The 

proper  construction  of  the  guarantee  is  that  the  liability  of  the 

guarantors  wa.s  to  continue  as  long  as  the  liability  of  the  debtor 

remained  for  any  portion  of  the  amount  guaranteed. 

Dr.  Sly  K.C.  and  R.  K.  Manning,  for  all  the  respondents 
except  two.  Although  the  total  indebtedness  of  the  corporation 
may  still  exist,  after  an  absolute  demand  for  any  portion  of  the 
amount  due  a  cause  of  action  immediately  arises  against  the 
guarantors  for  tlie  whole  amount.  Upon  the  true  construction 
of  the  guarantee  a  demand  is  merely  a  request  for  payment 

[Griffith  C.J. — Does  the  Statute  begin  to  run  before  the 
guarantors  have  liad  notice  of  default  ?  He  referred  to  Vyse  v. 
Wakefield  (7);  Makin  v.  Watkinson  (8).] 

(1)  (1898)  2Q.B.,  460.  (5)  3  El.  &  Bl.,  307  ;  4  El.  &  Bl.,  1. 

(2)  25  Ch.  1).,  666.  (6)  19  Q.B.D.,  516. 

(3)  1  H.  &  C,  667.  (7)  6  M.  &  W.,  442. 

(4)  7  Ch.  I).,  151,  at  p.  155.  (8)  L.R.  6  Ex.,  25. 
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Notice  to  the  guarantors  is  not  necessary  :   Xavcs  v.   Roirles  H.  C.  of  A. 
(1);    Stothert  v.  Goodfellow  (2): -In  re  Lockey  C^)\    Gorivg  v.        *^^' 
Edmondfi  (4).  Commkkciai. 

No  demand  was  necessary.     Non-pa}' nient  of  the  debt  when     P^!L*^  ^^ 
due   is   default.     The   cause   of   action  against   the   guarantors        L'«i>- 
accrued  within  a  reasonable  time  after  tlie  creditor  first  became    Colonial 
entitled   to    sue   the   debtor:    Hevton    v.    Paddiso)!    (5).      The    mor^^^^c^'e 
raarantee  continues  as  loner  as  advances  are  beins:  made,  and  for  Investment 
six  yeai"s  from  the  date  of  each  advance :  De  Colyav  on  Giiaran-  (U:arantek 
te^-i.  8rd  ed.,  p.  242 ;  Coles  v.  Pack  (6);  Rowlatt  on  Principal        j^id. 

and  Surety,  1899  ed.,  p.  68;   Kirby  v.  Duke  of  Marlborough  (7);       

Nicholson  V.  Paget  (8).  Parr's  Banking  Co.  Ltd.  v.  Y\(tes  (9),  is 
in  point.  The  question  of  demand  did  not  arise  in  that  case. 
Hartlund  v.  Jitkes  (10)  is  not  an  authority  to  the  contrarj',  because 
the  guai-antee  in  question  in  that  case  specifically  provided  for  a 
demand,  otherwise  it  would  not  have  been  necessary. 

The  charge  given  by  the  directors  to  the  guarantors  was  ultra 
vires  as  it  was  not  given  by  a  (juorum  of  directors  other  than 
those  interested  :  In  re  Greymoxith  Point  Elizabeth  Railway  and 
Coal  (Jo.  Ltd.:  Yuill  v.  Greymouth  Point  Elizabeth  Railway 
anul  Coal  Co.  Ltd.  (11). 

[Griffith  C.J. — If  the  giving  of  a  charge  is  not  an  act  vltrd 
vires  the  company,  the  presumption,  in  the  absence  of  evidence 
to  the  contrary,  is  that  it  was  rightly  done.] 

The  appellants  are  not  entiiled  to  claim  interest  at  all,  even  for 
the  six  years  during  which  the  Statute  ran.  Interest  was  merel}' 
accessor^'  to  and  fell  with  the  principal  debt.  There  was  no 
separate  covenant  in  the  guarantee  providing  for  interest,  as  there 
was  in  Pain**8  Banking  Co.  Ltd.  v.  Yates  (9).  The  general 
principle  therefore  applies :  Brooms*  Legal  Maxims,  7th  ed.,  p. 
376  ;  Mollis  v.  Palmer  (12);  Florence  v.  Dray  son  (13);  Florence  v. 
Jenings  (14).     Apart  from  that,  the  liquidation  has  destroyed  the 


(1)  U  Ki&8t.,  510.  (8)  1  C.  &  M.,  68. 

(2)  1  N.  *  M.,  202.  (9)  (1898)  2  Q.B.,  460. 

(3)  1  Ph.,  509.  (10)  1  H.  &  C,  667. 

(4)  6  Bing.,  94.  (M)  (1904)  I  Ch..  32. 

(5)  68  L.T.,  405.  (12)  2  BiiiK.  N.C.,  713. 

(6)  L.R.  5  C.P.,  65.  (13)  1  C.B.N.S.,  584. 

(7)  2  M.  k  S.,  18.  (14)  2  C.B.N.S.,  454. 
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lOHA        right  to  claim  interest,  because  after  that  there  cannot  be  default. 

w.,_/        Interest  ceases  at  the  date  of  the  receiving  order  :  Companies  Ad 

Commercial  1899,   sec.  264 ;    In  re  Bonacino,  ex  parte  Discount   Banking 

AUSTRALIA    Compiiiiy  (1);   In  re  London^  Windsor  and  Greenwich  Hoids 

^  *        Co, ;  QvAirtei'7aain€*8  Case  (2). 

Colonial 

MoRTcJAGE,       Bignold,  for  the  remaining  two  respondents,  the  executors  of 
^^^"and*^^^  David  Wilson,  adopted  the  argument  of  counsel  for  the  other 

Guarantee    respondents. 
Corporation 
Ltd. 

Gordon  K.C.,  in  reply,  referred  to  Albert  v.  Grosvenor  Invest- 
ment Company  Ltd.  (3) ;  iViUiama  v.  Stem  (4) ;  Makin  v. 
Watldnson  (5). 

[Griffith  C.J.  referred  to  Hughes  v.  Metropolitan  Railway  Co. 

(6).] 

Car.  adv.  v^ult 

Griffith  C.J.     This  was  a  motion  made   in  the   voluntary 
winding  up  of  the  respondent  corporation,  to  determine  the  ques- 
tion whether  the  appellants  were  entitled  to  be  paid   by  tlie 
liquidator  the  proceeds  of  the  last  call  made  in  the  winding  up.  The 
question  arises  in  this  way.     In  March  1892  the  corporation  was 
indebted  to  the  bank  in  the  sum  of  £12,500  by  way  of  overdraft 
and  the  bank  wished  for  security  for  that  sum.    The  then  directors 
of  the  corporation  executed  a  guarantee  for  that  sum,  dated  2nd 
March,  which  was  in  these  terms.    [His  Honor  read  the  material 
portion  of  the  deed,  as  set  out  above,  and  continued.]      The  usual 
conditions  were  inserted  that  the  creditors  might  give  time  to  the 
principal  debtor  without  discharging  the  sureties.     On  the  wune 
day  the  corporation  executed  a  deed  by  which  they  charged  in 
favour  of  the  guarantors  certain  specific  real  property,  the  con- 
dition being  that  it  should  be  as  security  for  the  repayment  on 
demand  of  all  moneys  which  the  guarantors  should  be  called  upon 
to  pay  under  the  guarantee  with  interest  and  the  usual  charges. 
On  13th  December  1892,  the  same  year,  by  a  deed  annexed  to 
the  deed  last  mentioned  the  corporation  assigned  to  the  directors 

(1)1  Manaon,  59.  (4)  5  Q.B.D.,  409. 

(2)  (1892)  1  Ch.,  639.  (5)  L.R.  6  Ex.,  25. 

(3)  L.R.  3  Q.B.,  123  (6)  2  App.  Cas.,  439. 
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all  the  uncalled  capital  of  the  corporation,  and  all  calls  on  any   H.  C  of  A. 
shares  in  the  corporation  absolutely  as  security  for  the  repayment 
on  demand  of  all  moneys  secured  or  intended  to  be  secured  by  the  Commkrcial 
deed  of  2nd  March  1892,  that  is,  such  moneys  as  the  guarantors    ^^straua 
might  be  called  upon  to  pay  under  the  guarantee.     By  a  deed        Ltd. 
dated  25th  August  1904,  the  survivors  of  the  mortgagees  of  the    Colonial 
calls  in  the  last  deed  assigned  all  their  interest  under  that  security   mortcage. 
to  the  bank.     The  question  now  relates  to  a  fund  which  repre-  ^^'vestment 
sents  the  last  call  made  in  the  winding  up,  and  the  bank  claim  to   Guarantee 
be  entitled  to  that  fund  under  the  assignment  of  the  mortgage  of        ivrn. 
December  1892  by  the  deed  of  25th  August  1904.     The  liqui- 
dator, representing  the  creditors  of  the  corporation,  claims  that 
the  security  of  December  1892  is  exhausted  by  the  operation  of 
the  Statute  of  Limitations  in  the  events  which  have  happened, 
that  consecjuently  the  guarantors  can  never  be  called  upon  to  pay 
anything  under  the  guarantee,  that  the  terms  of  the  charge  are 
therefore  exhausted,  and  that  the  assignment  of  it  to  the  bank  of 
25th  August  1904  did  not  transfer  to  the  bank  any  right  to 
receive  these  moneys. 

I  refer  again  for  a  moment  to  the  terms  of  the  guarantee  of  2nd 
March  1892.     The  condition  on  which  the  guarantors  were  re- 
quired to  pay  was  ''in  case  the  said  customer  shall  make  default  in 
payment  thereof  respectively  or  of  any  part  thereof  respectively." 
Before  the  learned  Judge  in  the  Court  below  it  was  contended 
that  two  letters,  written  by  the  bank  to  the  debtors  in  1892  and 
1893  respectively,  amounted  to  demands  within  the  meaning  of 
the  guarantee,  that  these  demands  were  not  complied  with,  and 
that  thereupon  the   liability  of  the  guarantors  arose   for  the 
whole  amount  secured  by  the  guarantee,  that  the  Statute  then 
began  to  run,  and  therefore  the  guarantors  are  discharged.     The 
question  discussed  before  the  learned  Judge  was  whether  these 
letters  did  or  did  not  amount  to  a  demand.     It  appears  to  have 
been  taken  for  granted  that  if  they  were  a  demand  then,  upon 
the  failure  by  the  debtors  to  pay   the  amounts  demanded,  the 
liability  of  the  guarantors  for  the  full  amount  guaranteed  arose, 
and  the  Statute  began  to  run ;  and  the  learned  Judge  applied  his 
mind  to  this  question.     The  first  demand  was  in  a  letter  of  14th 
December  1892,  which  ran  as  follows.    [His  Honor  read  the  letter 
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H.  C.  OF  A.  axid  continued.]    I  quite  agree  with  the  learned  Judge  in  thinking 

that  that  letter  is  a  demand  for  the  payment  of  £2,000,  and  for 

Commercial  ^^^  reasons  which  His  Honor  gave,  to  which  it  is  not  necessary  to 

AusTOALiA    ^'^^^^'  ^^  particular.     It  is  not  disputed  that  tlie  debtors  made 

I^D.        default  in  payment  of  that  sum. 
Colonial         The  other  letter  was  written  on  30th  June  1893  addressed  to 
Mortgage,    ^'^^  manager  of  the  respondent  corporation.     [His  Honor  read  the 
Investment  material  portion  of  the  letter  and  continued.!      That  amount  was 

AND  ^  J 

GuARANTEK   not  paid.     I  agree  with  His  Honor  that  it  is  not  necessary  to 

C  ORPOR  AT  I O  V 

Ltd.         decide  whether  that  was  a  demand  or  not ;  but  I  have  no  hesita- 


Orimth  C.J. 


tion  in  saying  that  I  think  it  was  a  demand  to  pay'  at  once.  I 
agree,  therefore,  with  the  learned  Judge  in  the  conclusion  to  which 
he  came  on  the  matters  argued  before  him.  It  follows  that  an 
immediate  liability  arose  on  the  part  of  the  guarantoi-s  to  pay  the 
amounts,  whatever  the}'  were,  in  respect  of  which  the  debtors  had 
made  default,  subject  to  another  question  that  was  not  raised 
before  the  learned  Judge,  and  was  not  discussed  very-  fully  before 
us. 

The  (juestion,  as  to  the  extent  of  the  liability  which  then  arose 
on  the  part  of  the  guarantors,  which  is.  I  think  the  whole  ques-  I 
tion  in  this  case,  turns  upon  the  construction  of  this  particular 
guarantee.  The  promise  by  the  guarantors  was  to  pay^  in  case 
the  customer  made  default  in  payment  on  demand.  It  was  urged 
before  us  that  on  a  contract  of  that  sort  the  guarantors  are 
entitled  to  have  notice  of  the  happening  of  the  condition  on  which 
their  liability  arises.  The  doctrine  is  stated  by  Lord  Abinger  C.B. 
ill  the  case  of  Vyse  v.  Wakefield  (1)  :— "The  rule  to  be  collected 
from  the  cases  seems  to  be  this,  that  where  a  party  stipulates  to 
do  a  thing  in  a  certain  specific  event  which  may  become  known 
to  him,  or  with  which  he  can  make  himself  acquainted,  he  is  not 
entitled  to  any  notice,  unless  he  stipulates  for  it ;  but  when  it  is 
to  do  a  thing  which  lies  within  tlie  peculiar  knowledge  of  the 
opposite  party,  then  notice  ought  to  be  given  him.  That  is  the 
common  sense  of  the  matter,  and  is  what  is  laid  down  in  all  the 
cases  on  the  subject ;  and  if  there  are  any  to  be  found  which 
deviate  from  this  principle,  it  is  quite  time  they  should  be  over- 
ruled." 

(1)  6M.  &  \V.,  442,  at  p.  452. 
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The  doctrine  there  stated  has  ever  since  that  time  prevailed.   H.  C.  of  A. 
It  was  said  that,  applying  that  rule,   where  the  obligation  of 
the  guarantors,  as  here,  was  only  to  pay  when  the  debtor  had  Commercial 
made  default  in  payment,  and  when  the  question  whether  a    ^^^ralia 
demand  had  been  made  or  not  was  a  matter  peculiarly  within        Ltd. 
the  knowledge  of  the  creditor,  then  the  creditor  ought  to  bring    Colonial 
it  to  the  knowledge  of  the  guarantor.     As  authority  for  this   mortgage, 
contention  the    cases  of  Hartland    v.   Jukes  (1),   and   In  re  Inv^ment 

^     '  Art  n 

Browii'8  Estate,  Brown  v.  Brown  (2)  were  referred  to.      Both   Guarantee 

Corporation 
of  these  were  cases  in  which  demand  was  held  to  be  necessary        Ltd. 

before  the  surety  could  be  sued,  but  they  depended  on  the  terms  of 
the  particular  documents  there  in  question.    According  to  the  facts 
as  represented  to  us,  the  question  whether  a  notice  was  required 
or  not  before  the  liability  of  the  guarantors  arose  in  the  present 
case  is  a  purely  abstract  question,  because,  in  the  view  which  I 
take  of  the  other  questions  in  the  case,  there  is  no  fund  to  which 
it  can  apply.    It  is,  therefore,  not  necessary  or  desirable  to  express 
any  definite  opinion  whether  that  doctrine  applies  to  a  guarantee 
as  wide  in  its  terms  as  this,  or  to  guarantees  in  general.     I  will 
deal  with  the  case  on  the  assumption  that  no  notice  was  required 
to  be  given   to  the  guarantors.     Then  it  is  clear  that  on  the 
dates  14th  December  1892  and  30th  June  1893  the  debtors  made 
default  in  payment  of  the  sums  demanded.     What  was  the  conse- 
quence of  that  default  as  regards  the  guarantors  depends  upon 
the  terms  of  the  guarantee.    The  contention  for  the  corporation  is 
that,  upon  the  default  in  payment  of  any  part  of  the  sum  guaran- 
teed, though  only  a  part  of  that  sum  is  asked  for  and  wanted,  never- 
theless the  whole  amount  becomes  instantly  due  as  against  the 
guarantors,  and   the  Statute  begins  to  run.     In   construing  a 
guarantee  it  is  necessary  to  bear  in  mind  that  the  object  of  the 
guarantee,  so  far  as  the  creditor  is  concerned,  is  to  give  him  a 
guarantee  that  the  debt  owing  by  the  debtor  will  be  paid,  and  it 
is  primd  facie  intended  that  the  liability  on  the  guarantee  shall 
continue  as  long  as  the  debt  is  owing.     As  regards  the  guarantors, 
they  do  not  undertake  to  pay  the  debt  absolutely  as  a  debt  of  their 
own,  but  to  pay  what  the  debtor  fails  to  pay,  and  the  condition  on 
which  the  obligation  depends  must  depend  on  the  terms  of  the 

0)  1  H.  k  C,  867.  (2)  (1803)  2  Ch.,  300. 

VOL.  IV.  6 
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H.  C.  OP  A.  bargain.     In  the   present  case — ^to  refer  to   the  words  of  the 

^  guarantee  once  more — the  condition  is  "  in  case  the  said  customer 

CoMMKBGiAL  s^all  Hiakc  default  in  payment"  of  the  £12,500  with  interest 

Bank  or  "respectively  or  of  any  part  thereof  respectively  on  demand.'' 

Ltd.  And  it  appears  to  me  that,  having  regard  to  the  main  object  of 

Colonial  the  guarantee,  and  to  this  language,  that  can  only  be  held  to 

MoBTGAGiB  import  an  obligation  that  whenever  the  debtors  fail  to  pay  any 

Invkstmbnt  pg^p^  Qf  ^i^Q  ^jgjj^  Qj^  demand  the  guarantors  will  pay  it  for  them. 

Guarantee  The  contrary  contention  amounts  to  this:  The  debtors  are 
Utd,  asked  to  pay  a  certain  sum,  and  that  is  all  that  is  asked  for.  It  is 
not  paid  immediately.  It  is  contended  that  thereupon,  on  failure 
of  the  debtors  to  pay  that  sum  immediately  on  demand,  though 
the  debtors  may  have  subsequently  done  what  they  were  asked, 
yet,  as  at  that  moment  the  guarantors  could  have  been  sued  for 
the  whole  debt,  the  Statute  began  to  run.  In  my  opinion,  on 
the  construction  of  this  guarantee,  upon  default  in  payment  of 
any  portion  of  the  debt,  the  only  right  of  action  that  arises  as 
against  the  guarantors  is  for  that  portion  as  to  which  default 
has  been  made.  Any  other  construction  would  defeat  the  object 
of  the  guarantee,  which  was  that  the  guarantee  should  continue 
until  the  debt  was  paid,  and  would  result  in  what  was  probably 
never  intended  by  either  party,  that  a  peremptory  demand  of  any 
part  of  the  debt  should  give  a  right  of  action  against  the  guaran- 
tors for  payment,  not  only  of  that  particular  sum  which  the 
debtor  was  asked  to  pay  and  did  not  pay,  but  for  the  whole 
amount  of  the  indebtedness,  with  a  consequent  obligation  on  the 
part  of  the  creditor  to  enforce  his  claim  within  the  statutory 
period,  at  the  risk  of  losing  his  right  of  recourse  to  the  guarantee 
altogether. 

For  these  reasons  I  think  the  Statute  did  not  begin  to  run  against 
the  guarantors  for  the  whole  debt  at  that  time,  but  only  as  to 
the  sum  of  £2,000  demanded  on  14th  December  1892,  and  as  to 
the  sum  of  £87  2s.  6d.  demanded  on  30th  June  1893.  But,  so  far 
as  the  present  debt  is  to  be  attributed  to  those  two  sums  and 
interest  upon  them,  it  is  to  be  taken  to  be  discharged,  so  far  as 
regards  the  guarantors,  and,  therefore,  as  there  is  no  longer  any 
liability  on  the  part  of  the  guarantors  in  respect  of  those  two 
sums,  the  bank  is  not  entitled  to  hold  its  security  to  protect  them 
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against  loss  in  respect  of  them.     Whether  they  can  recover  them  H.  0.  op  a. 
from  the  principal  debtor  or  not  depends  upon  other  circumstances 
which  it  is  not  necessary  to  consider.  Comw eroial 

I  think  that  if  the  attention  of  the  learned  Judge  had  been   ^^^^^ia 
drawn  to  these  considerations  he  would  probably  have  come  to        Ltd. 
the  same  conclusion  as  I  have  with  regard  to  them.    I  agree  with    Coi^nial 
him  in  the  conclusion  to  which  he  came  on  the  matters  that   mortgaob, 
were  argued  before  him.     But  that  conclusion  did  not  dispose  of  Investment" 

*  ^  AND 

the  case.  Guaranteb 

I  think  it  ought  to  be  declared  that  the  bank  is  entitled  to  be  ltd. 
paid  out  of  the  sum  in  Court  a  sum  equal  to  the  amount  due  and 
owing  by  the  corporation  to  the  appellants,  except  such  part 
thereof,  if  any,  as  represents  the  amount,  if  any,  of  the  two 
several  sums  still  remaining  unpaid,  of  £2,000  and  £87  2a  6d., 
payment  whereof  respectively  was  demanded  by  the  bank  on 
14th  December  1892  and  30th  June  1893  with  interest  thereon 
respectively,  with  a  direction  for  the  ascertainment  and  payment 
out  of  the  fund  of  the  amount  to  which  the  appellants  are 
entitled  under  the  foregoing  declaration,  liberty  being  reserved 
to  apply  as  to  such  part,  if  any,  of  the  debt  now  owing  as  repre- 
sents the  two  sums  before  mentioned  or  any  part  thereof  or 
interest  thereon. 

Barton  J.     I  have  come  to  the  same  conclusion,  and  have 
nothing  to  add. 

O'Connor  J.  I  am  also  of  the  same  opinion.  The  question 
involved  is  whether  the  appellant  bank  has  a  charge  over  the 
funds  in  the  hands  of  the  liquidator.  Now,  that  depends  upon 
whether  the  liability  of  the  guarantors  for  the  amount  advanced 
has  been  put  an  end  to  by  the  Statute  of  Limitations.  That, 
agam,  depends  upon  whether  at  the  end  of  December  1892  any 
cau.se  of  action,  and,  if  any,  what  cause  of  action,  arose  against 
the  guarantors  at  the  suit  of  the  bank.  I  agree  with  Mr.  Justice 
Walker's  conclusion  that  the  letter  of  the  14th  December  1892 
amounted  to  a  demand  for  £2,000 ;  it  is  not  necessary  to  consider 
whether  the  subsequent  letter  demanding  interest  on  that  sum 
amounted  to  a  demand  or  not,  because  the  question  of  the  liability 
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H.  C.  OF  A.  of  the  fund  in  question  is  really  settled  by  the  letter  of  the  14th 

December.   It  is  clear  that  that  was  a  demand,  and  also  that  there 

CoMMKRciAL  was  a  default  on  that  demand.   I  need  not  discuss  here  the  various 

Australia   considerations  upon  which  Mr.  Gordon  s  argument  turns.    It  is 

Ltd.        only  necessary  to  say  that  there  was  a  demand,  that  it  was  nob 

Vm 

Colonial  complied  with,  and  there  was  therefore  a  default  within  the 
Mortgage  ii^eaning  of  the  guarantee.  The  real  question  is  what  was  the 
Investment  consequence  of  the  default;  was  it  the  creating  of  a  cause  of 
Guarantee  action  against  the  guarantors  for  the  amount  demanded  by  the 

Corporation 

Ltd.  bank  at  that  date  with  interest,  or  did  it  give  rise  to  a  liability 
on  the  part  of  the  guarantors  for  the  whole  amount  secured  by 
the  guarantee.  That  depends  entirely  upon  the  construction  of 
the  guarantee.  On  the  hearing  before  Walker  J.  it  was  taken 
that  the  only  question  for  consideration  was  whether  or  not  there 
had  been  a  demand  followed  by  default.  It  was  assumed  tliat  if 
there  had  been  such  demand  and  default  a  cause  of  action  accrued 
for  the  whole  amount  of  the  advances  made,  then  amounting  to 
£12,500.  But  is  that  assumption  justified  ?  The  question  really 
at  issue  is  whether  the  liability  which  arose  on  30th  December 
was  a  liability  for  the  whole  £12,500,  or  whether  it  was  only  for 
£2,000.  In  considering  that  question  it  becomes  necessary  to 
examine  the  terms  of  the  guarantee.  Now,  if  there  is  any  doubt 
as  to  the  meaning  of  the  words  used  in  such  a  contract,  regvd 
must  be  had  to  the  objects  and  purposes  of  the  contract  and 
the  surrounding  circumstances.  The  object  and  purpose  of  a 
guarantee  is  that  the  guarantor  shall  pay  such  portion  of  the 
debt  due  from  the  principal  debtor  to  the  creditor  as  the  debtor 
shall  fail  to  pay.  In  other  words,  it  is  a  contract  of  indemnity. 
As  a  general  rule  there  is  nothing  in  the  nature  of  a  penalty 
provided  for  in  a  guarantee.  There  is  generally  merely  aft 
undertaking  that  for  so  much  of  the  debt  as  the  principal  doe» 
not  pay  the  guarantor  shall  be  liable.  Now  the  portion  of  the 
guarantee  upon  the  construction  of  which  the  difficulty  arises  i» 
in  a  very  few  words.  After  the  preliminary  statement  of  con- 
sideration the  guarantee  proceeds :  "  We  jointly  and  severally 
undertake  to  pay  you."  [His  Honor  read  the  passage  already  set 
out,  and  continued  :] — In  my  opinion,  £12,500  merely  expresses 
the   limit  of  the  liability,  and  is  only  used   for  that  purpose. 
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Then,  as  to  the  words  "  interest  on  the  same  respectively/'     If  H.  C.  of  a. 
the  sum  referred  to  in  that  passage  is  £12,500  one  can  hardly 

understand    the    reason  for   inserting  the   word  "  respectively."  Commbbgial 

"In  case  the  said  customer  shall  make  default  in  payment  thereof  ^^^^ua 
respectively  or  of  any  part  thereof    respectively   on   demand."        Ltd. 

Vm 

That  is  the  event  upon  the  happening  of  which  the  liability  of  Colonial 

the  guarantors  is  to  arise.  Mortoagb. 

It  is  contended  on  the  one  hand  that  the  meaning  of  that  pro-  ^nvkstment 


AND 


O'Oonnov  J. 


vision  is  that,  whenever  there  is  default  in  the  payment  of  any   Guarantee 

of  the  moneys  advanced,  the  liability  arises  to  repay  the  whole  of        Ltd. 

the  advances  up  to  the  extent  of  £12,500.     But  it  appears  to  me 

that  that  reading  does  not  give  effect  to  every  portion  of  the 

passage  which  I  have  read.     The  use  of  the  word  "  respectively  " 

in  the  two  portions  of  the  guarantee  to  which  I  have  referred 

clearly  implies  that  when  the  event,  on  the  happening  of  which 

payment  is  to  be  made,  occurs,  payment  becomes  due  respectively 

of  all  the  debts  in  respect  of  which  demand  and  default  have 

occurred,  and  not  in  respect  of  the  whole  amount  owing  at  that 

time,  up  to  the  limit  of  the  guarantee.      The  liability  therefore 

which  arose  on  30th  December  was  a  liability  to  pay,  not  the 

whole  amount  owing  by  the  principal  debtor  to  the  bank,  but 

only  the  amount  which  was  demanded,  £2,000  with  interest. 

That  being  so,  the  liability  in  regard  to  the  rest  of  the  moneys 

advanced  and  remaining  due  is  a  debt  as  to  which  the  security 

stands  good.     It  becomes  unnecessary  to  consider  the  question  of 

interest  discussed  in  Dr.  Sly's  argument ;  I  need  only  say  this  in 

regard  to  it.     The  decision  in  Parr* 8  Banking  Co.  v.  Yates  (1) 

was  based  on  the  particular  words  of  the  guarantee  in  that  case. 

Parties  may  make  their  contract  in  any  form   they  think   fit. 

The  guarantee  in  that  case  was  made  in  such  a  form  that  it  was 

clear  that  the  interest  was  not  merely  accessory  to  the  principal, 

but  that  the  liability   in   respect  of  it  might  be  treated  as  a 

separate  liability.    The  form  of  the  guarantee  here  is  different  in 

that  respect,  and  is  such  that  the  interest  is  to  be  attached  to  the 

principal ;  if  the  debt  is  not  owing,  then  the  interest  is  not  owing 

either. 

With  regard  to  the  other  question  which  has  been  touched 

(1)  (1898)2Q.B.,  460. 
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H.  C,  OF  A.  upon  by  my  learned  brother  the  Chief  Justice,  but  which  it  is 

unnecessarj'^  for  us  to  decide,  I  only  wish  to  add  that  it  appears 

Commercial  ^  ^®  ^^^  principle  to  be  applied  is  that  stated  by  Lord  Abinger 

AusTOALiA   ^^  ^y^^  ^'  ^^^fi^^  (1)»  *^^  repeated  and  adopted  by  Martin  B. 

Ltd.        in  Makins  v.  Watkinson  (2)  in  the  following  words :  "  The  rule  to 

Colonial     be  collected  from  the  cases  seems  to  be  this,  that  where  a  party 

Mortgage    stipulates  to  do  a  certain  thing  in  a  certain  specific  event  which 

Ikvistment  j^Q^y  become  known  to  him  or  with  which  he  can  make  himself 

AND  ... 

GuABANTEK  acquaintcd,  he  is  not  entitled  to  any  notice,  unless  he 'stipulates 
Ltd.  for  it."  I  am  not  deciding  the  point,  but  I  think  it  may  fairly 
be  contended  that,  as  the  position  of  a  guarantor  in  relation  to 
the  creditor  is  such  that  he  can  stipulate  for  full  knowledge  and 
information  as  to  when  a  demand  is  made  on  the  debtor  and  as  to 
whether  it  is  complied  with  or  not,  the  principle  stated  above  by 
Lord  Abinger  should  apply.  That  question,  however,  must  be 
left  entirely  open  for  a  future  decision. 

I  entirely  concur  in  the  opinion  of  the  Chief  Justice  and  in  the 
reasons  he  has  given  for  the  conclusion  at  which  he  has  arrived, 
and  also  as  to  the  particular  form  which  the  order  is  to  take  in 
this  case. 

Griffith  C.J.  With  respect  to  the  costs  all  parties  should  have 
their  costs  out  of  the  fund. 

As  to  the  liquidator  he  should  have  his  costs  as  between  solicitor 
and  client  paid  out  of  tlie  fund. 

Order  accordingly. 

Solicitors,  for  the  appellants,  Nai'ton  Smith  <fe  Co, 
Solicitors,  for  the  respondent  corporation,  Crichton  Smith  & 
Monaghan. 

Solicitor,  for  respondents  executors  of  David  Wilson,  W.  Sands, 

C.  A.  W. 


(1)  6  M.  &  W.,  442,  at  p.  452.  (2)  L.R.  6  Ex.,  26,  at  p.  30. 
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Informant, 


AND 


LUBRANO 

Defendant, 


Respondent. 


ON  appeal  from  the  supreme  court  of 

victoria. 


DtuliUs  Act  1898  ( Vict,)  (iVb.  1595),  sec,  7* — Unregistered  person  using  words  im- 
plying that  he  is  carrying  on  practice  of  dentistry, 

L.,  who  was  Doither  a  legally  qualified  medical  practitioner  nor  a  registered 
dentist,  practised  dentistry  iu  a  house  outside  of  which  were  displayed  various 
signs  one  of  them  being  "  D.,  Dentist,"  and  another  **  Teeth  extracted."  D. 
was  a  registered  dentist  who  was  absent  from  Victoria.  L.'s  name  did  not 
appear  on  any  of  the  signs,  but  he  was  the  only  person  who  practised  dentistry 
at  the  house. 

H^d^  that  L.  was  properly  convicted  of  the  offence  of  using  at  his  place  of 
business  words  implying  that  he  was  carrying  on  the  practice  of  dentistry, 
contrary  to  the  provisions  of  sec.  7  of  the  Dentists  Act  1898,  notwithstanding 


*Sec  7  of  the  DetUists  Act  1898  is  as 
followfl :—**(!)  No  person  other  than  a 
legally  qualified  medical  practitioner  or 
other  than  a  person  registered  under  the 
IkHtists  Act  1887  or  under  this  or  the 
Principal  Act  shall,  nor  shall  any  com- 
psny  (other  than  an  association  consist- 
ing wholly  of  registered  dentists),  take 
or  me  or  by  inference  adopt  the  name 
title  word  letters  addition  or  descrip- 
tioo,  of  *  dentist'  or  'dental  practi- 
tioner '  or  *  dental  surgeon '  or '  surgeon 
dentist,'  or  use  or  have  attached  to  or 
•xbibited  at  his  or  its  place  of  business 
or  residence  (either  alone  or  in  com- 
binatbu  with  any  other  word  or  words 
orletten)  the  words  *  dental  company  * 
or  '  dental  institute  *  or  '  dental  hos- 


pital '  or  '  dental  college '  or  '  college  or 
school  of  dentistry '  or  *  mechanical 
dentist '  or  any  name  title  word  letters 
addition  or  description  implying  or 
tending  to  the  belief  that  he  or  such 
company  is  registered  under  the  Dentists 
Act  1887  or  under  this  or  the  Principal 
Act  or  that  he  or  such  company  is 
qualified  to  practise  dentistry  or  is 
carrying  on  the  practice  of  dentistry  or 
is  entitled  to  or  to  use  such  name  title 
word  letters  addition  or  description. 

*'  (2.)  Any  person  or  company  guilty 
of  a  contravention  of  this  section  shaU 
on  conviction  be  liable  to  a  penalty  not 
exceeding  Twenty  pounds  for  every 
such  offence,'*  &c. 


H.  C.  OF  A. 
1906. 

Mblbourns, 
Sept.  18,  19. 


Griffith  C.J. , 

Barton  and 

O'Connor  JJ. 
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fl.  C.  OF  A.  that,  in  reply  to  questions  pat  to  him  by  a  witness  who  visited  the  house  and 

1906.  aaked  for  D.,  L.  said  that  D.  was  absent,  tliat  his  name  was  L.,  and  that  he 

^"~>' — '  acted  for  D.  and  was  carrying  on  the  business  for  him. 

JosKB  Decision  of  Supreme  Ck>art,  (JasLt  v.  Luhrano  (1906)  V.L.R.,  407 ;  28 

Ldbkano.  A.L.T..  40)  reversed. 


Appeal  from  the  Supreme  C!ourt  of  Victoria  pursuant  to  special 
leave. 

At  the  Court  of  Petty  Sessions  at  Footscray  on  12th  April  1906, 
an  information  was  heard  whereby  Ernest  Joske,  Registrar  of  the 
Dental  Board  of  Victoria,  charged  that  Ernest  Vistrani  Lubrano, 
not  being  a  legally  qualified  medical  practitioner,  nor  a  person 
registered  under  the  Dentists  Act  1887,  nor  under  the  Dentists  Ad 
1898,  nor  under  the  Medical  Act  1890,  Part  II.,  did,  on  the  19th 
March  1906,  at  92  Nicholson  Street,  Footscray,  use  at  his  place  of 
business  words  implying  that  he  was  carrying  on  the  practice  of 
dentistry,  contrary  to  the  provisions  of  the  Dentists  Act  1898. 

At  the  hearing  evidence  was  given  that  one  Edward  Walter 
Dermer,  of  92  Nicholson  Street,  Footscray,  was,  and  that  the 
defendant  Lubrano  was  not,  a  registered  dentist,  and  also  that  the 
defendant  was  not  a  legally  qualified  medical  practitioner. 
Evidence  to  the  following  effect  also  was  given : — Joseph  Lane,  a 
senior  constable,  said  that  he  knew  the  defendants  place  of 
business  at  92  Nicholson  Street,  Footscray;  that  on  October 
26th  1905,  he  called  on  the  defendant  there  and  had  a  conver- 
sation with  him ;  that  he  asked  the  defendant  if  he  was  a 
registered  dentist,  and  that  the  defendant  said  "I  am  a  registered 
dentist  in  New  South  Wales" ;  that  he  asked  the  defendant  to  pro- 
duce his  certificate  of  registration  in  New  South  Wales ;  that  the 
defendant  produced  certain  papers  purporting  to  be  an  acknow- 
ledgment of  an  application  for  registration,  but  did  not  produce 
the  certificate ;  that  the  defendant  said  "  I  am  carrying  on  this 
business  for  my  brother-in-law  Mr.  Dermer.  He  is  residing  iiJ 
Western  Australia  at  present  and  has  been  away  for  nearly 
eighteen  months  " ;  that  the  surgery  contained  appliances  usually 
used  in  the  practice  of  dentistry ;  and  that  the  name  of  "  E.  W. 
Dermer,  Dentist,"  appeared  on  the  premises  in  three  or  four 
places  and  inscriptions  such  as  "Teeth  Extracted"  in  various 
places,  implying  that  dentistry  was  carried  on  there.     On  cross- 
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examination  Lane  said  that  the  defendant's  name  did  not  appear  H.  0.  of  A. 
anywhere  on  the  premises,  nor  did  the  defendant  hold  himself       ^^* 
out  to  him  (Lane)  as  a  dentist,  and  that  the  defendant  said  he       Joskk 
was  Mr.  Dermer's  representative.  Lubrano. 

Thomas  Hamilton  said  that  he  went  to  92  Nicholson  Street,       

Fcwtscray,  on  19th  March,  and  saw  the  defendant,  and  had  the 
following  conversation  with  him: — Hamilton. — "Is  Mr.  Dermer 
in?"  The  defendant. — "Not  at  present,  but  I  am  acting  for 
him."  Hamilton. — "  Are  you  a  dentist  ? "  The  defendant. — 
"  Yes."  Hamilton.—"  What  is  your  name  ? "  The  defendant.— 
"  Lubrano.  I  am  acting  for  Mr.  Dermer.  I  am  his  brother-in- 
law."  The  defendant  (after  examining  Hamilton's  teeth). — 
"Who  sent  you  to  me?"  Hamilton.— "  Mrs.  Wilson."  The 
defendant. — *'  I  thought  so,  she  is  one  of  my  best  patients.  She 
has  sent  a  lot  of  people  to  me."  Hamilton  also  said  that  on  the 
window  of  the  room  and  on  the  side  of  the  wall  there  were  the 
words  "  E.  W.  Dermer,  Dentist,"  and  that  this  or  similar  signs 
appeared  in  three  or  four  places. 

The  defendant,  having  been  convicted,  obtained  an  order  nisi 
to  review  the  conviction  on  the  ground  (inter  alia)  that  "  there 
was  no  evidence  to  support  the  said  conviction  inasmuch  as  it  did 
not  disclose  that  the  defendant  used  the  said  words  at  his  place 
of  business." 

The  order  nOfi  coming  on  for  hearing  before  dBeckett  A.C.J., 
was  made  absolute  :  Joeke  v.  Lubrano  (1). 

The  informant,  having  obtained  special  leave,  now  appealed  to 
the  High  Court. 

Isaacs  A.G.  and  Mackey^  for  the  appellant.  There  is  ample 
evidence  that  the  respondent  used  at  his  plaxse  of  business  words 
implying  that  he  was  carrying  on  the  practice  of  dentistry, 
which  is  an  offence  under  sec.  7  of  the  Dentists  Act  1898.  The 
facts  that  the  words  "  E.  W.  Dermer,  Dentist "  were  displayed 
outside  the  house,  and  that  the  respondent  practised  as  a  dentist 
inside  and  was  the  only  person  who  practised  as  a  dentist  there, 
were  evidence  of  that  offence:  See  Brown  v.  Whitlock  (2); 
Pdnhaus  V.  Brown  (3) ;  Royal  College  of  VeteHifuii^  Surgeons  v. 

0)(1908)   V.L.R.,   407;   28  A.L.T.,  (2)  19  T.L.R.,  624. 

<0.  (3)  68  J. P.,  4.36. 
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H.  C.  or  A.  Rohiiison  (1);  DentistH  Act  1878  (England)  (41  &  42  Vict,  c  33), 
1906.  g^  g.  Encyclopaedia  of  the  Laics  of  Eiujland,  vol.  rv'.,  p.  217; 
JosKE  Caiyevter  \\  Hamilton  {2);  Pharmaceutical  Society  \.  London 
arid  Provincial  Supply  Association  Ltd.  (3);  Pha7*maceuticd 
Society  v.  Wheehlmi  (4).  The  last  case  shows  that  an  offence  is 
committed  notwithstanding  that  the  defendant  is  carrj'ing  on  the 
business  for  some  one  else  who  is  a  registered  dentist.  There 
was  evidence  that  the  place  in  question  was  the  defendant's  pla^ 
of  business.  He  was  the  only  person  carrying  on  dentistry  there. 
It  is  however  immaterial  whether  it  was  the  defendant  s  place  of 
business,  for  the  oifence  of  using  words  impljang  that  the  person 
using  them  is  a  dentist  is  independent  of  any  place  of  business. 

Arthur y  for  the  respondent.  There  is  only  one  offence 
disclosed  by  the  evidence,  and  that  is  taking  the  title  of  dentist, 
which  is  made  a  specific  offence  by  the  Act.  What  happened 
inside  the  house  between  the  defendant  and  the  witnesses  is 
relevant  to  the  question  whether  the  defendant  did  use  the  word 
"dentist."  If  the  sign  outside  had  nothing  to  do  with  the 
representation  which  is  made  inside,  the  offence  is  not  complete. 
The  implication  to  be  drawn  from  the  sign  is  rebutted  by  the 
defendant  telling  the  patients  that  he  is  not  the  person  referred 
to  in  the  signs.  The  case  of  Panhaiis  v.  Brown  (5)  came  directly 
within  the  words  of  the  Statute  (41  &  42  Vict,  c,  33.)  It  is  con- 
sistent with  the  evidence  that  the  signs  were  not  put  up  by  the 
defendant  at  all  but  were  left  up  by  Dr.  Dermer.  All  the  cases 
referred  to  in  the  Encyclopaedia  of  the  Laws  of  England  are  cases 
where  the  defendant  himself  had  put  up  the  sign.  There  is  no 
evidence  that  the  defendant  carried  on  this  business.  It  is 
necessary  to  show  that  he  carried  it  on  for  his  own  profit: 
Pedgrift  v.  Chevallier  (6). 

Isaacs  A.G.  in  reply. 

Griffith  C.J.  Sec.  7  of  the  Dentists  Act  1898  provides  that  no 
person  not  being  duly  qualified  shall  "  take  or  use  or  by  inference 

(1)  (1892)  1  Q.B..  557.  (4)  24  Q.B.D.,  683. 

(2)  37  L.T.,  157.  (5)  08  J.P..  435. 

(3)  5  App.  Cas..  857.  (8)  8  C.B.N.S.,  240. 
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adopt  the  name  title  word  letters  addition  or  description,  of  H.  C.  ofA. 
*  dentist '  or  '  dental  practitioner '  or  '  dental  surgeon  '  or  *  surgeon 
dentist/  " — that  is  one  prohibition ;  then  follows  another — "  or 
nse  or  have  attached  to  or  exhibited  at  his  .  .  .  place  of  busi- 
ness or  residence  (either  alone  or  in  combination  with  any  other 
word  or  woi-ds  or  letters)     .     .  any  name  title  word  letters 

addition  or  description  implying  or  tending  to  the  belief  that  he 
.  .  .  is  qualified  to  practise  dentistry  or  is  carrying  on  the 
practice  of  dentistry,"  &c.  The  respondent  was  charged  that  he, 
not  being  a  legally  qualified  medical  practitioner,  nor  a  person 
registered  under  the  Dentists  Act  1887,  nor  under  the  Dentists  Act 
1898,  nor  under  Part  II.  of  the  Medical  Act  1S90,  did  at  Footscray, 
on  19th  March  1906,  use,  at  his  place  of  business,  words  implying 
that  he  was  carrying  on  the  practice  of  dentistry.  The  facts 
were  that  the  respondent  was  the  occupier  of  a  house  outside  of 
which  were  placards  with  the  words  '•  R  W.  Dermer,  Dentist "  on 
them,  and  two  or  three  other  signs, ''  Teeth  Extracted,"  &c.  As  a 
matter  of  fact  he  did  carry  on  the  practice  of  dentistry  at  that 
house,  and  w^as  the  only  person  who  did  so.  The  justices  were  of 
opinion  that  he  had  used,  at  his  place  of  business,  words  implying 
that  he  was  cariying  on  the  practice  of  dentistry,  and  they  con- 
victed him.  It  is  to  be  observed  that  the  offence  is  "  using  "  the 
words,  which  must  mean  having  written  or  printed  words 
affixed  to  some  place  so  as  to  be  seen.  aBeckett  J.,  in  the  course 
of  his  judfipment,  said  :  (1) — *'  I  do  not  at  all  mean  to  say,  supposing 
the  evidence  were  of  a  man  carrying  on  business  in  a  place,  and 
the  plate  and  placards,  whatever  they  might  be,  outside  indicating 
that  the  business  of  a  qualified  dentist  was  carried  on  there  by  a 
qualified  dentist — that  might  not  be  enough.  In  the  absence  of 
evidence  negativing  the  inference  which  would  be  drawn  from 
these  facts,  an  unqualified  person  might  rightly  be  charged  with 
using  at  the  place  at  which  he  carried  on  his  business  words 
within  the  section  inducing  the  belief  that  he  was  a  qualified 
person."  That  opinion  of  the  learned  Judge  is  exactly  in  accord 
with  that  of  the  King's  Bench  Division  in  the  case  of  Parihans  v. 
Brown  (2),  decided  in  1904.  In  that  case  the  charge  was  slightly 
different,  but  the  finding  of  fact  was  that  the  defendant  carried 

(1)  (1906)  V.L.R.,  407,  at  p.  413.  (2)  68  J. P.,  435. 
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H.  c.  OF  A.  on  the  practice  of  dentistry  in  the  house,  that  outside  he  had  on 
the  door-plate  the  woi'ds,  "West  Central  Dental  Institute,  Limited," 
JosKE       and  "  Dental  Institute,  Limited,  West  Central  Registered  Zah- 
naerztliches  Institut."    The  macristrate  came  to  the  conclusion 
that  the  description  on  the  door-plate  and  in  an  advertisement 
implied  that  the  person  who  in  fact  practised  dentistry  at  the 
house   was  a  person  specially  qualified  under  the  Dentists  Ad 
1878,  or  other  Acts,  and  that  such  was  the  impression  which  would 
be  left  on  the  mind  of  any  ordinary  person  reading  the  advertise- 
ment or  the  words  on  the  door-plate.     He  was  of  opinion  that  the 
appellant,  being  the  only  person  who  actually  practised  dentistry 
on  these  premises,  did  avail  himself  of  and  use  the  description  on 
the  door-plate  and  the  description  in  the  advertisement  implying 
that  he  was  a  person  specially  qualified  under  the  Dentists  Act 
1878,  and  so  on.     On  appeal  to  the  King's  Bench  Division,  Lord 
Alverstove   C.J.  said  (1) : — "  I  am  clearly  of  opinion  that  the 
magistrate  has  come  to  the  only  conclusion  that  he  could  come  to, 
and  that  there  is  abundant  description  to  infringe  the  Dentists 
Act  1878."    dBeckett  J.  intimated  that  that  was  the  only  conclusion 
the  magistrates  could  have  come  to  in  this  case — and  I  quite  agree 
with  him  in  that — but  for  the  point  upon  which  he  allowed  the 
appeal.     He  thought  that  the  offence,  which  is  completed  by  using 
the  words  outside  the  house  so  as  to  be  seen  by  the  public  and  so 
induce  the  belief,  could  be  qualified  by  something  said  by  the 
respondent  inside  the  building.     The  learned  Judge  calls  that 
"  administering  the  antidote."     It  appears  that  the  respondent,  on 
being  asked  by  a  witness  "  Are  you  Mr.  Dermer  ?"  said,  "  No,  I 
am  not."     But  the  question  is,  not  whether  the  respondent  induced 
the  belief  in  the  mind  of  that  witness  that  he  was  a  qualified 
dentist,  but  whether  he  used  words  in  public  implying  that  he 
was  practising  dentistry  at  that  place.     I  think  there  can  be  no 
doubt  that  he  did,  and  that  what  he  did  afterwards  is  irrelevant, 
and  could  not  qualify  the  use  of  the  words  outside  the  house. 
That  is  where,  in  my  opinion,  the  learned  Judge  made  a  mistake. 
I  think  that  the  appeal  should  be  allowed. 

Barton  J.     I  am  of  the  same  opinion.    The  Act  in  question 

(1)  68  J.P.,435. 


Barton  J. 
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shows  that  its  scope  is  not  the  protection  of  registered  practitioners  H.  C.  ok  a. 
bat  the  protection  of  the  public.    Now,  the  thing  which  tended  to        ^ 
injure  the  public  was  the  representation  by  the  respondent,  who       Joskb 
was  not  registered  as  a  dentist,  that  he  was  the  person  carrying    i^^jbJ^'^uo. 
on  business  at  the  place  outride   which   the   name   of  "  K  W. 
Dermer,    Dentist,"    was    displayed.      To   use    the    analogy   of 
aBeckett  J.,  the  poison  laid  for  the  public  was  the  notice  outside 
the  door,  and  it  does  not  excuse  the  laying  of  it,  that  the  anti- 
dote was  administered  to  one  person  who  happens  to  have  taken 
the  poison.      The  evidence  is  perfectly  clear  that  the  respondent 
was  carrying  on  the  business  referred  to  in  the  notice  outside, 
and  that  he  was  getting  the  benefit  of  that  notice  for  the  pur- 
pose of  carrying  on  that  business  in  a  manner  contrary  to  the 
Act.      Under  the  circumstances  I  think   that   the   magistrates 
couhl  have  come  to  no  other  conclusion  than  they  did,  and  that 
the  appeal  should  be  allowed. 

O'Connor  J.     I  am  of  the  same  opinion,  and  have  nothing  to 
add. 

Appeal  allowed.  Order  nisi  discharged 
with  coats.  Respondent  to  pay  the 
costs  of  the  appeal. 

Solicitor,  for  appellant,  E.  JoskCy  Melbourne. 
Solicitor,  for  respondent,  A.  E.  Secomby  Melbourne. 

B.  L. 
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FRASER  AND  ANOTHER 
Defendants, 


Appellaxt  ; 


AND 


.    Respondents. 


H.  C.  OF  A. 
1906. 


Melbourne, 

Sept.  17,  18, 
•25. 


Griffith  C. J., 
Barton  and 
O'Connor  JJ. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

Practice — Appeal  to  Hiyh  Court — Judgment  involving  claim,  demand  or  quetliM 
to  or  respecting  property  amounting  to  £300 — Judiciary  Act  1903  (^0,  6  of 
1903),  nee,  35  (1)  (a),  {^)^Judgmtni  onUring  trustee  to  pay  coats — Right  of 
trustee  to  appeal. 

An  action  was  brought  by  a  remainderman  asking  for  a  declaration  that 
the  trustees  were  liable  to  keep  and  maintain  the  property  and  the  baildings 
and  fences  thereon  in  repair  during  the  life  of  the  tenant  for  life.  The 
property  was  valued  at  about  £2,000,  and  the  buildings  and  fences  thereoo  &t 
over  £.300. 

Heidy  that  a  judgment  of  the  Supreme  Court  of  a  State  refusing  any  relief 
was  a  judgment  which  involved  a  claim,  demand,  or  question  to  or  respecting 
property  amounting  to  or  of  the  value  of  £300  within  the  meaning  of  the 
Judiciary  Act  1903,  sec.  35  (1)  (a),  (2),  and  therefore  that  an  appeal  to  the 
High  Court  lay  without  leave. 

Per  O'Connor  J. — The  measure  of  the  appealable  amount  is  the  value  of  the 
appellant's  interest  in  the  property  or  civil  right. 

An  order  refusing  a  trustee  his  costs  is  subject  to  appeal,  as  is  also  the 
question  as  to  whether  the  trustee  has  been  guilty  of  such  misconduct  as  to 
disentitle  him  to  costs. 

Judgment  of  Supreme  Court  varied. 

Appeal  from  the  Supreme  Court  of  Victoria. 

An  action  was  brouglit  in  the  Supreme  Court  of  Victoria  by 
Annie  Amos  against  Alexander  Eraser  and  Margaret  Riley  in 


V. 

Fraseil 
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which  the  claim  indorsed  on  the  writ,  dated   February    18th   R-  C.  of  A. 

1905,  was  as  follows : — "  The  plaintiff's  claim  is  as  devisee  of  a 

freehold  farm  and  its  appurtenances  at  Millbrook  in  the  State  of       amos 

Victoria  under  the  will  dated  3rd  October  1898  of  her  father 

Joseph  Riley  who  died  in  or  about  October  1898  subject  to  the 

life  estate  therein  of  the  widow  of  the  said  testator  of  which  will 

the  defendants  are  the  executors  and  trustees  and  have  obtained 

probate  thereof  from  the  Supreme  Court  of  Victoria  and  have 

assumed  the  administration  of  the  testator's  estate  including  the 

said  farm  and  its  appurtenances.     And  the  plaintiff  claims  that 

the  defendants  as  such  executors  and  trustees  have  allowed  the 

said  farm  and  its  buildings  and  fences  to  get  out  of  good  order 

and  condition  and  into  disrepair  in  breach  of  the  trusts  of  the 

said  will. 

"And  the  plaintiff  claims  that  the  said  defendants  may  be 
removed  as  trustees  and  new  trustees  appointed  for  the  due 
administration  of  the  estate  of  the  said  testator  and  the  pro- 
tection and  preservation  of  the  said  farm." 

Pursuant  to  an  order  on  summons  for  directions  the  following 
particulars  of  defence  were  given  on  25th  March  1905  : — 

"  1.  That  until  receipt  of  plaintiff's  letter  of  21st  Sept.  1904 
addressed  to  the  defendant  Alexander  Fraser  the  defendants  were 
not  aware  that  the  farm  mentioned  in  the  indorsement  of  claim 
on  the  writ  herein  and  its  buildings  and  fences  required  repair. 

"  2.  That  since  the  said  date  they  have  not  had  in  hand  any 
moneys  which  they  could  apply  to  the  purpose  of  effecting  such 
repairs. 

"  3.  That  the  plaintiff  is  the  wife  of  one  Thomas  Amos  who 
was  tenant  of  the  said  farm  at  the  time  of  the  death  of  the 
testator  and  has  been  tenant  thereof  ever  since  and  is  now  tenant 
thereof.  That  she  has  resided  throughout  with  her  husband  on 
the  said  farm  and  has  been  aware  throughout  of  the  necessity 
for  such  repairs  and  did  not  until  her  said  letter  make  any 
complaint  to  the  defendants  on  the  subject. 

"  Upon  this  ground  the  defendants  will  contend  that  she  is  not 
entitled  to  maintain  this  action." 

Pursuant  to  leave  granted  on  26th  May  1905  the  indorsement 
of  claim  on  the  writ  was  amended  by  adding  the  following : — 
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H.  C.  OF  A.    "  or  in  the  alternative  that  the  said  estate  of  the  said  testator 

may  be  administered  by  the  Court  or  under  its  supervision  or  in 

Amos        the  alternative  that   the  defendants   as  such   trustees  may  be 

Vkabkr      declared  bound  to  keep  and  maintain   the  said    farm  and  its 

buildings   and  fences   in  good   order  condition   and  repair  and 

protected  from  waste  during  the  life  of  the  said  widow." 

The  will  of  the  testator  contained  the  following  provisions  as 
to  the  farm  at  Millbrook : — 

"  I  give  to  my  trustees  my  farms  at  Millbrook  and  Wallace 
upon  trust  to  pay  the  net  rents  and  profits  thereof  to  my  wife 
during  her  life  and  after  her  death  then  as  to  my  said  farm  &t 
Millbrook  for  my  said  daughter  Annie  her  heirs  and  assigns 

.  .  .  I  authorize  and  empower  my  trustees  during  the  life 
of  my  wife  to  lease  my  said  farms  at  Millbrook  ...  at  the 
best  rent  obtainable  for  the  same  for  such  terms  not  exceeding 
in  any  one  case  twelve  years  to  take  effect  in  possession  and  on 
such  conditions  as  to  them  shall  seem  proper  and  to  apply  such 
part  of  the  rents  as  they  may  think  fit  in  keeping  the  buildings 
and  fences  thereon  in  good  order  and  condition  and  in  improving 
the  same  as  to  them  shall  seem  advisable  and  generally  to 
manage  the  said  farms  as  fully  and  effectually  to  all  intents  and 
purposes  as  I  could  myself  if  living." 

The  other  material  facts  are  set  out  in  the  judgment 

The  action  was  heard  by  Madden  C.J.,  who  made  a  declaration 
"  that  the  defendants  as  trustees  of  the  will  of  the  said  Joseph 
Riley  deceased  are  bound  to  keep  and  maintain  the  freehold  farm 
at  Millbrook  in  the  State  of  Victoria,  of  which  the  plaintifi*is  the 
devisee  under  the  will  of  the  said  Joseph  Riley  deceased,  and  its 
buildings  and  fences  in  good  order  condition  and  repair  and  pro- 
tected from  waste  during  the  life  of  the  widow  of  the  said 
testator."  The  learned  Chief  Justice  also  ordered  that  the  plain- 
tiff's costs  of  the  action,  except  so  much  as  referred  to  the  claim 
to  have  the  defendants  removed  as  trustees,  and  to  have  new 
trustees  appointed,  and  the  claim  for  a.dministration  by  or  under 
the  supervision  of  the  Court,  and  the  defendants'  costs  in  respect 
of  those  claims  should  be  taxed  and  set  off  against  one  another, 
and  that  the  balance  should   be   paid   to  the  plaintiff  by  the 
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defendants  and  that  the  costs  payable  by  the  defendants  should   H.  C.  of  a. 
not  be  allowed  to  them  out  of  the  testator  s  estate.  w^ 

From  this  judgment  the  defendants  appealed  to  the  Full  Court,       amos 
which  allowed  the  appeal  with  costs,  and  dismissed  the  action     ;fr^seb 

without  costs.  

The  reasons  for  the  judgment  of  the  Full  Court  were  as 
follow : — 

"  1.  That,  before  the  hearing,  the  defendants  had  acknowledged 
their  obligation  to  repair  in  exercise  of  their  discretionary  trust 
contained  in  the  will  directing  them  '  to  apply  such  part  of  the 
rents  as  they  may  think  fit  *  in  keeping  building  and  fences  in 
good  order  &c.,  and,  therefore,  no  declaratory  judgment  as  to  the 
existence  of  such  obligation  was  necessary. 

"2,  That  the  declaration  contained  in  the  judgment  was 
altogether  erroneous,  embodying  the  supposed  obligation  of 
trustees  in  relation  to  repairing  trust  property  in  the  absence  of 
express  provisions,  and  was  not  in  accord  with  the  express  pro- 
vision of  the  will  as  to  repairing. 

"  3.  That,  at  the  hearing,  the  plaintiff  abandoned  her  claim  to 
have  the  defendants  removed  from  their  trust,  which  the  defend- 
ants could  have  successfully  resisted,  and  asked  for  nothing  but 
an  unnecessary  declaration,  and  the  action  was  in  fact  brought  to 
a  hearing  merely  for  the  purpose  of  obtaining  costs  from  the 
defendants. 

"4.  That  the  defendants  would  have  been  entitled  to  their 
costs  of  the  action  against  the  plaintiff  but  for  the  fact  that  they 
did  not  acknowledge  their  obligation  to  repair  until  after  the 
issue  of  the  writ,  and,  having  regard  to  this,  the  Full  Court  gave 
judgment  for  the  defendants  without  costs. 

"  5.  That  the  judgment  under  appeal  was  wrong  in  directing 
the  defendants  to  pay  certain  costs  to  the  plaintiff  and  in  directing 
an  impracticable  apportionment  of  the  costs  of  the  action  in  favour 
of  the  defendants. 

"  6.  The  Full  Court  gave  judgment  for  the  defendants  because 
no  declaration  was  necessary,  and  the  plaintiff  was  not  entitled  to 
the  other  relief  sought  by  the  statement  of  claim.  It  allowed  the 
appeal  with  costs  because  the  plaintiff  was  not  entitled  to  the 
judgment  obtained  against  the  defendants  and  the  defendants 
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H.  C.  OF  A.   had  a  right  to  complain  not  only  of  the  erroneous  declaration 

in  Ail 

but  of  the  order  made  against  them  as  to  costs." 

From  the  judgment  of  the  Full  Court  the  plaintiff,  having 
obtained  special  leave,  now  appealed  to  the  High  Court 

The  defendants  on  the  appeal  moved  to  rescind  the  special 
leave  to  appeal  and  to  strike  out  the  appeal,  and  also  moved  to 
vary  the  judgment  of  the  Full  Court  by  striking  out  the  order 
that  the  action  should  be  dismissed  without  costs  and  substituting 
therefor  an  order  that  the  action  should  be  dismissed  with  costs. 


Isaacs  A.G.  (with  him  Bryant) y  for  the  plaintiff  appellant 
The  trustees  w  ere  not  entitled  as  of  right  to  their  costs.  Trus- 
tees are  entitled  to  be  indemnified  for  all  costs  lawfully  incurred 
by  them.  But  if  they  commit  breaches  of  trust  they  are  liable 
to  pay  costs  just  like  any  other  persons.  Here  the  defendants 
committed  a  breach  of  trust  in  allowing  dilapidations  to  go  on 
for  a  long  time:  In  re  Hotchkys;  Freke  v.  Galmady  (1) ;  Letvin 
on  Trusts,  11th  ed.,p.  G95;  TrusteeSy  Executors  and  Agency  Co.  Ltd. 
V.  Jope  (2).  Tlie  plaintiff  was  on  her  amended  claim  entitled  to 
a  declaration,  and  that  amended  claim  is  to  be  taken  as  the 
original  commencement  of  the  action:  Sneade  v.  Wotherton 
Barytes  and  Lead  Mining  Co,  (3).  As  to  the  right  to  a  declara- 
tion, see  Barracloiigh  v.  Brown  (4).  Special  leave  to  appeal  was 
properly  granted.  The  judgment,  in  refusing  a  declaration, 
involves  a  question  respecting  property  amounting  to  the  value 
of  £300  within  the  meaning  of  the  Jiidiciary  Act  1903,  sea  35, 
(1)  (a)  (2).  The  buildings  &c.  on  the  land  are  valued  at  over  £300, 
and,  if  they  are  not  kept  in  repair,  the  property  will  be  worth  at 
any  rate  £300  less  to  the  appellant  when  she  becomes  entitled 
to  it. 

Mitchell  K.C.  and  Gold^sinith,  for  the  respondents.  Trustees 
eannot  be  deprived  of  their  costs  except  on  the  ground  of  miscon- 
duct :  Fane  v.  Fane  (5),  and  the  trustees  may  appeal  where  they 
have  been  deprived  of  costs :  Turner  v.  Hancock  (6). 


(1)  32  Ch.  D.,408,  at  p.  416. 

(2)  27  V.L.R.,  706 ;  24  A.L.T.,  30. 

(3)  (1904)  1  K.B.,  295,  at  p.  297. 


(4)  (1897)  A.C.,  615,  at  p.  623 

(5)  13  Ch.  D.,228. 

(6)  20Ch.  D.,  303. 
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[Griffith  C.J.  referred  to  In  re  Beddoe;  Dowries  v.  Cotfam  (1).]   ^-  ^-  ®'  ^• 
The  declaration  made  by  Madden  C.J.  was  too  large,  and,  on        ^^_\ 
the  appeal,  when  the  Full  Court  said  that  the  plaintiff  was  not       amos 
entitled  to  a  declaration  in  that  form,  no  request  was  made  for  a      fraser. 

declaration  in  a  modified  form,  and  none  could  be  made  without        

the  tenant  for  life  being  a  party.     Substantially  the  only  claim 
in  the  amended  writ  was  for  the  removal  of  the  trustees. 

There  was  no  jurisdiction  in  the  Court  to  make  a  general 
declaratory  order,  but  only  to  say  in  a  particular  case  whether 
ceiiain  repaii-s  should  be  made.  As  to  the  duty  of  trustees  to 
repair,  see  In  re  Montagu ;  Derbishire  v.  Montagu  (2) ;  In  re 
Freman;  Dimond  v.  Newbuim  (3);  In  re  Willis ;  Willis  v. 
Willis  (4) ;  In  re  Famham'a  Settlement ;  Law  Union  and  Crown 
Insurance  Co,  v.  Hartopp  (5) ;  In  re  Folk  (6). 

Upon  the  proper  construction  of  the  Judiciary  Act  1903,  sec. 
35,  the  appellant  has  failed  to  show  that  this  is  a  case  where 
special  leave  to  appeal  should  have  been  granted,  and  the  special 
leave  granted  should  therefore  be  rescinded.     The  onus  is  upon 
the  appellant  to  show  that  the  case  falls  within  the  section.    The 
meaning  of  sec.  35  (1)  (a)(2)  is  that  the  effect  of  the  decision  will 
indirectly  affect  the  parties  to  the  litigation  to  the  extent  of 
£300 :  See  Brown  v.  Higgins  (7 ) ;  CommerciaZ  Bank  of  A  ustralia 
Ltd.  V.  McCaskill  (8) ;  In  re  Armstrong  and  Cvlley  (9) ;  Skinner 
v.  Trustees  Executors  and  Agency  Co.  Ltd.  (10);   Ko  Khine  v. 
Snadden  (11);  Quick  and  Groom's  Judicial  Poiver  of  the  Com- 
monwealth, p.  149. 

Intuics  K.C.,  in  reply,  referred  to  Lewin  on  Trusts,  11th  ed.,pp. 

605, 1244;  Easton  v.  Landor{\2)\  Dntton  v.  Thomx)son{\Z)\  In 

TV  Knoxs  Trusts  (14). 

Cur.  adv.  vult. 

Griffith  C.J.     By  the  will  of  Joseph  Riley,  of  Ballarat,  who  September  25. 
died  in  October  1898,  a  farm  called  **  Millbr^ok,"  amongst  other 

(!)  (1893)  1  Ch.,  547.  (8)  23  V.L.R,,  343  ;  19  A.L.T.,  102. 

(2)  (1897)  1  Ch.,  685,  at  p.  693.  (9)  4  V.L.R.  (L.),  178. 

(3)  (1898)  1  Ch.,  28.  (10)  27  V.L.R.,  S77  ;  23  A.L.T.,  65 

(4)  (1902)  1  Ch.,  15.  (11)  5  Moo.  P.C.C.  (N.S.),67. 

(5)  (1904)  2  Ch.,  561.  (12)  67  L.r.,  833. 

(6)  6  W.W.  A  iB.  (E.),  171.  (13)  23  Ch.  D.,  278. 

(7)  25  V.L.R.,  691  ;  21  A.L.T.,  269.  (14)  (1895)  2  Ch.,  483. 
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H.  C.  OF  A.  property,  was  given  to  his  trustees  upon  trust  to  pay  the  net 
rents  and  profits  to  his  wife  during  her  life,  and,  after  her  death, 
to  his  daughter  Annie,  who  is  the  appellant.  By  the  will  the 
testator  authorized  his  trustees  during  the  life  of  his  wife  to  lease 
the  farm  of  "  Millbrook  "  "  at  the  best  rent  obtainable  for  the 
same  for  such  terms  not  exceeding    .     .  twelve  years  to  take 

effect  in  possession  and  on  such  conditions  as  to  them  shall  seem 
proper  and  to  apply  such  part  of  the  rents  as  they  may  think  fib 
in  keeping  the  buildings  and  fences  thereon  in  good  order  and 
condition  and  in  improving  the  same  as  to  them  shall  seem 
advisable."  When  property  is  given  to  several  persons  in 
succession  "  it  is  the  duty  of  trustees,  for  the  purpose  of  properly 
performing  their  trust,  to  see  that  the  trust  property  does  not  fall 
into  decay  from  want  of  repair,  and  if  the  occasion  for  repairs 
arises  they  should  apply  to  the  Court  to  direct  the  proper  repairs 
and  the  mode  in  which  the  expenses  of  such  repairs  are  to  be 
borne."  {Lewin  on  Ti'wsts,  11th  ed.,  p.  695,  citing  In  re  Hotchkys, 
Freke  v.  Calmady  (1)  ). 

In  the  present  case  that  duty  of  the  trustees  was  modified  by 
the  express  direction  of  the  will  that  they  might  apply  so  much 
of  the  rent  as  they  might  think  fit  in  keeping  the  buildings  and 
fences  in  repair.  A  difficulty  having  arisen  between  the  appellant, 
the  person  entitled  in  remainder,  and  the  trustees  as  to  the  repair 
of  the  fences  on  the  farm,  she  commenced  a  suit  against  them, 
to  the  particular  nature  of  which  I  will  refer  later,  in  substance 
to  assert  her  right  to  have  the  fences  and  buildings  kept  in  repair 
during  the  widow  s  lifetime.  The  suit  is,  in  efl^ect,  for  admin- 
istration of  the  trusts  of  the  will  so  far  as  the  fences  and  buildingrs 
on  the  farm  are  concerned. 

The  first  question  for  determination  is  whether  the  subject 
matter  of  the  suit  amounts  to  £300.  In  my  opinion  the  subject, 
matter  of  the  suit  can  be  regarded  either  as  the  farm  "  Millbrook," 
which  is  said  to  be  of  the  value  of  about  £2,000,  or  else,  at  least 
the  buildings  and  fences  upon  that  farm,  the  object  of  the  suit 
being  the  preservation  of  those  buildings  and  fences,  and  it  is 
admitted  that  they  are  worth  more  than  £300.  In  my  opinion, 
therefore,  the  subject  matter  of  the  judgment  in  question,  which 

(1)  32  Ch.  D.,  40S. 
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denied  the  appellant  any  relief  involves  a  claim,  demand  or  ques-    ^^-  ^*  ^*  ^- 
tion  to  or  respecting  property  amounting  to  or  of  the  value  of       ^^[^ 
£300.    I  think,  therefore,  that  the  appeal  lies  as  of  right.  Auos 

That  being  so,  it  is  necessary  to  consider  what  are  the  rights  of      ybIskr, 
the  parties.   Before  the  action  was  brought  the  trustees  had  denied 
the  plaintiff's  right  to  have  the  trust  property  kept  from  falling 
into  decay.      She  thereupon  issued  a  writ  in  February  1905  in 
which  she  sought  certain  relief.      The  writ  is  somewhat  inform- 
ally framed,  but  the  whole  claim  is  as  follows: — "  The  plaintiff's 
claim  is  as  devisee  of  a  freehold  farm  and  its  appurtenances  at 
Itillbrook  in  the  State  of  Victoria  under  the  will  dated  the  8rd 
day  of  October  1898  of  her  father  Joseph  Rilej'  who  died  in  or 
aboat  October  1898  subject  to  the  life  estate  therein  of  the  widow 
of  the  said  testator  of  which  will  the  defendants  are  the  executors 
and  trustees  and  have  obtained  probate  thereof  from  the  Supreme 
Court  of  Victoria  and  have  assumed  the  administration  of  the 
testator's  estate  including  the  said  farm  and  its  appurtenances. 
And  the  plaintiff  claims  that  the  defendants  as  such  executors  and 
tmstees  have  allowed  the  said  farm  and  its  buildings  and  fences 
to  get  out  of  good  order  and  condition  and  into  disrepair  in 
breach  of  the  trusts  of  the  said  will.    And  the  plaintiff  claims  that 
the  said  defendants  may  be  removed  as  trustees  and  new  trustees 
appointed  for  the  due  administration  of  tiie  estate  of  the  said 
testator  and  for  the  protection  and  preservation  of  the  said  farm." 
No  pleadings  were  delivered,  as,  on  a  summons  for  directions,  it 
was  ordered  that  there  should  be  none.      Upon  that  claim  it  is 
clear  that  the  foundation  of  the  plaintiffs  claim  was  the  assertion 
of  her  right  to  have  the  buildings  and  fences  kept  in  good  repair, 
and  she  alleged  that  the  refusal  of  the  defendants  to  perform  their 
daty  was  sufficient   to  justify   her   claim   that  they  should  be 
removed  from  their  offices  of  trustees.     I  cannot  entertain  any 
donbt  that,a8  the  claim  was  drawn,  and  without  any  amendment, 
the  Court  could  have  made  a  declaration  of  her  right. 

Various  proceedings  were  taken,  the  parties  were  at  arms' 
length,  and,  finally,  the  case  came  on  for  trial  before  Madden  C. J., 
ftnd  he  made  a  declaration  of  the  plaintiff's  right.  Before  the 
trial  the  writ  had  been  amended.  The  declaration  made  by  the 
learned  Chief  Justice  was  in  terms  which  it  is  admitted  were 
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H.  C.  OP  A.  rather  too  wide,  his  attention  not  having  been  called  to  the 
particular  point  now  referred  to.  He  also  ordered  the  defendants 
to  pay  the  costs  of  the  action,  with  an  immaterial  exception.  From 
the  whole  of  that  judgment  the  defendants  appealed  to  the  Full 
Court,  and  the  Full  Court  discharged  the  judgment  for  the  plain- 
tiff and  dismissed  the  action,  but  refused  to  allow  any  costs  to 
the  defendants.  There  is  no  doubt  that  an  appeal  lay  to  the  Full 
Court  from  the  judgment  of  Madden  C.J.,  so  far  as  regards  the 
declaration,  and  I  think  there  is  no  doubt  that  an  appeal  also  lay 
from  it  so  far  as  regards  the  costs,  because  it  is  a  settled  rule 
that  a  trustee  cannot  be  ordered  to  pay  costs  in  an  action  for 
administration  unless  the  occasion  of  the  suit  has  arisen  from 
something  in  the  nature  of  the  trustee's  own  misconduct.  It  is 
also  settled  that  the  question  whether  a  trustee  has  been  guilty  of 
such  conduct  as  to  justify  the  Court  in  ordering  him  to  pay  costs 
is  appealable.  Therefore,  although  the  plaintiff  was  entitled  to  a 
declaration  of  her  right,  the  defendants  were  entitled  to  appeal 
against  the  judgment  so  far  as  regards  costs.  It  is  not  necessary 
to  refer  to  the  facts  in  detail.  It  is  sufficient  to  say  that,  in  my 
opinion,  no  such  misconduct  on  the  part  of  the  defendants  was 
established  as  would  justify  an  order  for  costs  against  them. 
How,  then,  ought  the  Full  Court  to  have  dealt  with  the  matter  ? 
They  should  have  amended  the  order  of  the  learned  Chief  Justice 
by  omitting  the  order  as  to  costs,  and  should  have  left  the  declara- 
tion standing.  Whether  they  should  have  made  the  plaintiff  pay 
the  defendants'  costs  of  the  action  is  another  matter. 

The  Full  Court  dismissed  the  action  without  costs,  thereby 
intimating  plainly  that  they  thought  the  conduct  of  the  defend- 
ants had  been  such  as  disentitled  them  to  receive  costs  from  the 
plaintiff  The  conduct  of  the  action  by  the  defendants  may  in 
one  point  of  view  be  regarded  as  being  very  vexatious.  In  my 
opinion  it  was  certainly  so  open  to  criticism  as  to  justify  the 
Court  in  not  giving  them  the  costs  in  the  Court  below.  That 
was  the  opinion  of  the  Full  Court,  and  I  see  no  reason  to  dissent 
from  it.  Therefore,  what  the  Full  Court  should  have  done  was 
merely  to  omit  the  order  for  payment  of  costs,  and  the  defendants, 
having  on  their  appeal  partly  succeeded  and  partly  failed,  should 
have  had  no  costs  of  the  appeal.     On  the  present  appeal  to  this 
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Conrfe,  the  plaintiff  is  entitled  to  succeed  to  the  extent  of  getting   H.  C.  of  a. 
the  order  of  the  learned  Chief  Justice  as  to  her  right  restored,  but       ^^\ 
she  is  not  entitled  to  succeed  in  having  his  order  as  to  costs       amos 
restored.     So  here  again  the  appellant  partly  succeeds  and  partly      pa^gR. 
fails.     The  result  is,  in  my  opinion,  that  the  order  of  Madden 
C.J.,  should  be  restored  so  far  as  it  contains  a  declaration  of  right, 
bat  with  this  variation,  viz.,  the  substitution  for  the  declaration 
there  made  of  a  declaration  that  the  defendants  are  bound  to  make 
proper  provision  from  time  to  time  for  keeping  the  buildings  and 
fences  on   "  Millbrook  "  farm  in  good  order  and  condition  and 
repaired   and   protected  from  waste  during  the  lifetime  of  the 
tenant  for  life ;  that  his  order  should  be  also  amended  by  omitting 
the  order  for  taxation  and  payment  of  the  plaintiff's  costs  by  the 
defendants ;  and  that  the  declaration  in  the  order  that  the  costs 
payable  by  the  defendants  should  not  be  paid  out  of  the  estate 
should  be  amended  so  as  to  read  : — Costs  of  the  defendants  not  to 
be  allowed  out  of  the  estate  of  the  testator.     There  should  be 
liberty  to  apply.     The  result  will  be  that  the  parties  will  have 
the  pleasure  of  paying  their  costs  of  this  litigation  out  of  their 
own  pocket. 

Bartox  J.     I  entirely  concur. 

0*CoxxoR  J.    I  am  of  the  same  opinion.    I  wish  to  add  a  word 

as  to  the  question  whether  an  appeal  lies  as  of  right  in  this  case. 

I  think  it  does.   The  construction  of  sec.  35  of  the  Judiciary  Act 

1903  is  involved  in  that  determination.    Sub-sec.  (1.)  {a)  (1)  deals 

entirely  with  the  amount  of  the  matter  which  is  in  issue  in  the 

action.    That  has  no  application  here.     Under  sub-sec  (1.)  (a)  (2) 

an  appeal  lies  as  of  right  if  the  judgment  "  involves  directly  or 

indirectly  any  claim,  demand,  or  question,  to  or  respecting  any 

property  or  civil  right  amounting  to  or  of  the  value  of  Three 

hundred  pounds."   There  are  two  ways  in  which  that  sub-section 

niay  be  read,  viz.,  that  if  the  property  is  of  the  value,  or  the  civil 

right  is  of  the  value,  of  £300,  no  matter  what  the  value  of  the 

claim  may  be,  an  appeal  lies.      I  do  not  think  that  is  the  proper 

mterpretation.     It  would  lead  to  very  great  absurdities.      The 

other  interpretation  is  that  the  claim,  demand,  or  question  must 
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H.  C.  OF  A.  in  itself  involve  directly  or  indirectly  the  value  of  £300.     That  I 
think  is  the  right  interpretation  of  the  section.     That  is  to  say, 
in  any  case  in  which,  directly  or  indirectly,  the    claim   of  the 
appellant  involves  a  right  in  respect  of  property  which  right  is  in 
itself  of  the  value  of  £300,  an  appeal  lies.     In  other  words,  the 
measure  of  value  is  to  be  the  value  of  the  appellant's  right  in  the 
property.      That  view  is  supported  by  the  decisions  in  the  Vic- 
torian Courts  cited  to  us,  to  which  I  need  not  refer,  and  by  a 
passage   in  the  judgment  of  the  Privy  Council  in   the   case  of 
Macfarlane  v.  Leclaire  (1).    That  was  a  petition  to  rescind  leave 
to  appeal  from  the  Court  of  Appeals  of  Lower  Canada,  and  the 
question  to  be  determined  involved  the  interpretation    of  the 
words  "  value  of  the  matter  in  dispute  "  in  the  Act  34  Geo.  ILL 
c.  6,  sea  30,  of  the  Acts  of  the  Province  of  Lower  Canada  which 
provided  that  the  judgment  of  the  Court  of  Appeals  of  the  Pro- 
vince should  be  final  in  all  cases  where  the  matter  in  dispute  did 
not  exceed  the  sum  or  value  of  £500.     It  is  not  necessary  to 
consider  the  facts  of  that  case.    Lord  Chehnafoi'd,  in  delivering  the 
opinion  of  the  Judicial  Committee,  said: — "In  determining  the 
question  of  the  value  of  the  matter  in  dispute  upon  which  the 
right  to  appeal  depends,  their  Loi-dships  consider   the   correct 
course  to  adopt  is  to  look  at  the  judgment  as  it  affects  the  inter- 
ests of  the  parties  who  are  prejudiced  by  it,  and  who  seek  to 
relieve  themselves  from  it  by  an  appeal.     If  their  liability  upon 
the  judgment  is  of  an  amount  sufficient  to  entitle  them  to  appeal, 
they  cannot  be  deprived  of  their  right  because  the  matter  in 
dispute  happens  not  to  be  of  equal  value  to  both  parties ;  and, 
therefore,  if  the  judgment  had  been  in  their  favour,  their  adver- 
sary might  possibly  have  had  no  power  to  question  it  by  an 
appeal."    The  question  being,  therefore,  the  value  to  the  appellant 
of  her  right  in  respect  of  the  property  in   question,  I   am  of 
opinion  that  the   amount   involved  is  clearly  over  £300.     The 
amount  involved  both  directly  and  indirectly  in  her  right  to  a 
declaration  was  the  whole  of  the  difference  between  the  value 
of  the  property  when  it  would  come  to  her  after  the  death  of 
Mrs.  Riley  in  a  properly  repaired  condition,  and  the  value  of  it 


(1)  15  Moo.  P.C.C,  181,  at  p.  187. 
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in  the  condition  in  which  it  would  come  to  her  if  the  trustees   H.  C.  of  A. 

had  effected  no  repairs. 

Amos 
Appeal  allowed.  Order  appealed  froni  die-  frasbb. 
cltarged.  Judgment  of  Madden  G.J, 
restored  with  certain  variatimis  and 
omitting  tlie  order  for  taxation  of  the 
plaintiff's  costs  and  payment  tJiereof 
by  the  defendants.  Liberty  to  apply. 
Money  if  any  paid  by  defen/I/ints  to 
plaintiff  under  judgment  to  be  repaid. 
No  order  on  motions  to  strike  out 
appeal  and  to  rescind  specicd  leave. 

Solicitor,  for  appellant,  F.  H.  Tuthill,  Ballarat. 
Solicitors,  for  respondents,  Pearson  &  Mann,  Ballarat. 

B.  L. 
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H.  C.  OF  A.  The  appellant  brought  an  action  in  a  District  Court  (which  has  no  equitable 

1906.  jurisdiction)  to  recover  a  sum  of  money  which  he  alleged  that  the  respondent 

' — "'"^  had  agreed  to  pay  him  upon  a  contract  for  the  surrender  of  a  le:%Be  of  land  and 

Bag N ALL  goods  held  by  the  appellant  from  the  respondent.     The  appellant's  evidence 

White.  established  a  case  of  surrender  by  operation  of  law,  and,  according  to  the 

appellant,  there  was  also  a  verbal  agreement  by  the  respondent  to  pay  the  earn 

claimed  in  consideration  of  the  surrender. 

Objection  being  taken  that  the  action  could  not  be  brought  because  the 
agreement  alleged  came  within  the  words  of  the  4th  section  of  the  StatvUe  of 
Fraiuh,  and  was  not  in  writing  : 

Held^  that  the  principle  ^hich  allows  evidence  to  be  given  of  the  terms  of 
a  verbal  lease  was  not  applicable  to  the  case  where  a  surrender  might  take 
effect  without  a  writing  under  sec.  3  of  the  SlatfUe  of  Frauds  ;  but 

Qiurre  whether  the  4th  section  of  the  Statute  does  or  does  not  apply  to  the 
case  of  an  executed  contract  for  the  surrender  of  a  lease. 

The  Supreme  Court  having  held  that,  though  the  plaintiff  might  recover  in 
a  suit  in  Equity,  he  could  not  in  an  action  at  law,  the  High  Court,  having 
regard  to  the  difficulty  of  the  question  arising  under  the  Statute  of  Fraudtf 
the  fact  that  the  immediate  question  for  determination  was  one  of  procedure 
only,  and  the  smallness  of  the  amount  involved,  rescinded  special  leave  to 
appeal. 

DaJgarno  v.  Hannah^  1  C.I...R. ,  1,  followed. 

Special  leave  to  appeal  from  the  decision  of  the  Supreme  Court :  BcignaU  v. 
White,  (190G)  6  S.R.  (N.S.W.),  67,  rescinded. 

Appeal  from  a  decision  of  the  Supreme  Coui-t  of  New  South 
Wales. 

The  appellant  was  tenant  of  a  dairy  farm  and  stock  of  the 
respondent  under  a  lease  in  writing  for  five  years.  According  to 
the  appellant's  evidence,  when  nearly  four  years  of  the  tenancy 
had  expired,  it  was  agreed  between  the  appellant  and  the  respond- 
ent that  the  appellant  should  give  up  possession  to  the  respondent 
of  the  farm  and  stock,  and  that  the  tenancy  should  then  be  at  an 
end,  and  that  the  respondent  should  pay  to  the  appellant  £30  as 
the  consideration  for  tlie  surrender.  In  pursuance  of  the  agree- 
ment the  appellant  gave  up  and  the  respondent  entered  into 
possession.  The  respondent  having  refused  to  pay  the  £30,  the 
appellant  brought  an  action  in  the  District  Court  to  recover  it,  as 
the  consideration  agreed  to  be  paid  by  the  respondent  for  the 
rescission  by  the  appellant  of  the  contract  subsisting  between  the 
parties,  and  for  the  surrender  by  the  appellant  to  the  respondent 
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of  the  land  and  goods  in  question.     The  respondent  pleaded  that   H-  ^-  ®'  ^' 
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the  agreement  sued  upon  was  within  see.  4  of  the  Sfatittf  of       v__ 
FniucU*  and  was  not  in  writing.     The  appellant  was  nonsuited,     Baonaix 
the  learned  District  Court  Judge  holding  that  the  agreement,  not      vVhitb. 

being  in  writing  as  required  by  sec.  4  of  the  Statute,  could  not  be        

proved. 

The  appellant  appealed  to  the  Supreme  Court  by  way  of 
special  case  stated  under  the  District  Couiin  Act,  and  the  Supreme 
Court  held  that  the  nonsuit  was  right,  and  dismissed  the  appeal 
with  costs  :  Bagnall  v.  White  (1). 

It  was  from  this  decision  that  the  present  appeal  was  brought 
bj'  special  leave. 

Dr.  Cidlen  K.C.  (with  him  TigJve)  moved  to  rescind  the  special 
leave  on  the  ground  that  the  amount  involved  was  trivial,  and 
the  case  was  not  otherwise  of  special  importance. 

The  Court  decided  to  hear  the  appeal,  leaving  the  question  of 
rescission  to  be  dealt  with  later. 

Flaiinery,  for  the  appellant.     The  evidence  discloses  a  legal 

obligation  on  the  defendant  to  pay  the  plaintiff  the  £30  claimed. 

The  Court  of  Equity  could  not  give  relief  by  specific  performance 

or  otherwise.     There  was  a  complete  surrender  by  operation  of 

law,  that  is  to  say,  an  executed  agreement  on  the  part  of  the 

tenant  to  abandon,  and  on  the  part  of  the  landlord  to  accept 

possession  of  the  premises:  Pheriev.  Popplewell  (2);  Johnstone  v. 

HufhUestone  (3).    The  surrender  by  operation  of  law  amounts  to  a 

conveyance  of  the  interest  in  the  land,  and  verbal  evidence  of 

the  consideration  may  be  given  upon  the  principle  which  allows 

verbal  evidence  of  the  terms  of  a  lease  within  the  exceptions  of 

sec.  3  :  Lyon  v.  Reed  (4).     The  substance  of  the  agreement  having 

been  shown  by  the  executed  surrender,  the  parties  are  entitled  to 

give  evidence  of  the  whole  of  the  agreement:   Lord  Bolton  v. 

Tomlin  (5) ;   Foa,  Landlord  and  Tenant,  1901  ed.,  p.  583.     Sec.  4 

is  merely  a  rule  of  procedure :  Leroux  v.  Brown  (6).      It  has  no 

effect  on  the  efficacy  of  the  surrender  to  change  the  relationship 

(1)  (1906)  S.R.  (N.S.\V.),  67.  (4)  13  M.  k  W.,  285. 

(2)  12  C.B.N.S.,   a34;   31    L.J.  C.P.,  (5)  5  A.  &  E.,  856. 
®5.  (6)  12C.B.,801. 

(3)  4  B.  &  C.  922. 


92  HIGH   COURT  [1906. 

H.  C.  OP  A.  between  the  parties.     The  executed  surrender  takes  the  case  out 
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of  the  operation  of  sec.  4,  otherwise  the  provisions  of  sec.  2  would 

Baonall     be  meaningless.     It  is  unequivocal  evidence  of  the  intention  of 

White       ^^^^  parties,  just  as  a  deed  of  surrender  would  be  if  the  possession 

had  not  been  actually  given  up.     Sec.  4  applies  only  to  executory 

contracts.  [He  referred  to  Fevner  v.  Blake  (1) ;  Doe  d.  Earl  of 
Egremont  v.  GouHeiuiy  (2) ;  Doe  d,  Biddidph  v.  Pottle  (3) ;  f^iuj- 
den  on  Vendor  and  P^irchaser,  1839  ed.,  vol.  l,pp.  134, 135, 136.] 
Even  if  it  applies  to  executed  contracts  the  exception  in  sec.  3 
covers  this  case. 

This  is  a  very  important  principle  of  law,  involving  the  con- 
struction of  the  Statute  of  Frauds,  and  therefore  the  ease  is  a 
proper  one  for  appeal  to  this  Court.  The  special  leave  should 
not  be  rescinded. 

Dr.  Cvllen  K.C.  (with  him  Ti(jhe\  for  the  respondent.  The 
surrender  of  possession  does  not  take  this  case  out  of  the  Statute : 
Cocking  Y.  Ward{Ai)\  Kelly  w,  Webster  (p)\  Britain  v.  Rossiter 
(6).  The  action  was  brought  not  on  the  contract  to  give  up 
and  accept  possession,  but  on  the  parol  agreement  to  pay  money, 
and  the  Statute  says  that  such  a  contract  must  be  in  writing.  It 
makes  no  difference  whether  it  is  executed  or  not,  as  far  as  the 
giving  up  of  possession  is  concerned.  The  surrender  by  operation 
of  law  is  not  the  contract  sued  upon.  The  only  cases  in  which 
there  is  a  difference  between  contracts  executed  and  those  which 
are  executory  are  those  in  which  the  whole  consideration  has  been 
executed  and  the  law  implies  a  promise  to  give  consideration: 
Bullen  ami  Leake,  Precedents  of  Pleadings,  3rd  ed.,  p.  36.  Then, 
if  there  is  no  writing,  and  the  contract  comes  within  the  Statute 
of  Frauds,  the  action  must  be  brought,  not  on  the  original  con- 
tract, but  on  the  contract  implied  from  what  has  been  done.  Bufc 
the  Statute  has  expressly  prohibited  an  action  on  any  contract 
or  sale  of  an  interest  in  land,  thus  precluding  any  action  on  an 
implied  contract  to  pay.  [He  referred  to  BidUn  and  LeaJce,  Pre- 
cedents of  Pleadings,  3rd  ed.,  p.  240;  Hodgson  v.  Johnson  (7).] 

(1)  (1900)  I  Q  B.,  426.  (5)  12  C.B.,  283 ;  21  L.J.  C.P.,  163. 

(2)  11  Q.B.,  702.  (6)  11  Q.B.D.,  123, 

(3)  11  Q.B.,  713.  (7)  K.    B.  &  E.,  685;  28  L.J.Q.B., 

(4)  I  C.B.,  858  ;  15  L.J.  C.P.,  245.  88. 
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Baonalf. 

V. 

White. 


[Griffith  C.J.  referred  to  Pidbrook  v.  Laives  (1) ;   Snelling  v.   H.  C.  op  a. 
Lord  Huntwgfield  (2) ;  aHffith  v.  Yoii7ig  (3).]  ^^' 

If  there  is  a  contract  for  the  sale  of  land  and  for  other  things, 
not  in  writing,  and  one  party  has  taken  advantage  of  part,  but 
refuses  to  carry  out  the  whole,  Equity  will  interfere  and  compel 
performance  in  full,  but  there  is  no  remedy  at  law.  Even  in  the 
case  of  a  lease  or  contract  for  a  lease  within  the  exceptions, 
nothing  can  be  sued  for  except  rent  and  such  things  as  belong  to 
the  contract  in  its  nature  of  a  lease.  The  only  ground  upon 
which  the  plaintiff  can  base  a  claim  here  is  part  performance, 
and  that  does  not  help  him  in  an  action  at  law. 

[Griffith  C.J.  referred  to  Seaman  v.  Price  (4);  Souch  v. 
Strawbridge  (5) ;  Green  v.  Saddington  (6) ;  Sanderson  v.  Graves 
(7);  Collis  V.  Botthaniley  (8.) 

O'Connor  J. — Do  not  the  authorities  show  that  the  surrender 
by  operation  of  law  includes  not  only  the  giving  up  and  acceptance 
of  possession,  but  also  the  terms  upon  which  this  took  place  ?] 

Xo.  This  is  not  like  the  case  of  services  rendered,  which 
import  consideration.  A  moral  obligation  is  not  sufficient  at  law, 
though  Eijuity  will  relieve :  Mackreth  v.  Symmons  (9).  Phene  v. 
Popple  ivell  (10)  is  only  an  authority  for  the  proposition  that  a 
surrender  by  operation  of  law  operates  as  a  conveyance,  and  that 
all  the  facts  necessary  to  constitute  such  a  surrender  may  be 
proved,  but  it  does  not  decide  that  the  surrenderor  may  recover 
on  a  verbal  contract  to  pay  money  for  the  surrender. 

[Griffith  C.J. — Could  not  this  contract  be  called  collateral 
within  the  decision  in  De  Lassalle  v.  Guildford  (11)  ?] 

K  it  is,  then  the  consideration  for  any  contract  may  be  called 
collateral.  This  is  clearly  within  the  fourth  section  of  tlie 
Statute.  The  surrender  itself  may  be  without  a  writing  under 
sec.  3,  but  the  contract  under  which  the  surrender  took  place  does 
not  come  within  sec.  3,  but  within  sec.  4.  It  was  not  contended 
before  the  Supreme  Court  that  the  action  was  upon  the  contract 


(1)  1  Q.B.U.,  284. 

(2)  IC.M.  AR,,20. 

(3)  12  East.,  513. 

H)  1  Ry.  &  M.,  195 ;  2  Bin^.,  437. 
(0)  2C.B.,  808;  15  L.J.  C.K,  170. 
16)  7  £1.  &  Bl.,  503. 


(7)  LR.  10P:x.,234. 
(«)  7  W.R.,  87. 

(9)  2  \Vh.  &  T.  L.C.,  7th  ed.,  926. 

(10)  12C.B.N.S.,  334;  31  L.J.  C.P. 
235. 

(11)  (1901)2K.B.,215. 
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H.  C.  OF  A.    implied  by  the  executed  surrender,  nor  was  that  point  open  on 

^ '^       the  special  case. 

Bag N ALL 

White  FLannery  in  reply.     The  action  was   indebitatus    a-Hsiimpsit, 

based  upon  the  obligation  to  pay  resulting  from  the  surrender  of 

the  term.  Evidence  of  what  the  parties  agreed  upon  may  be 
given  either  to  show  what  is  a  reasonable  price,  or  as  part  of  the 
transaction.  Once  the  evidence  is  admitted,  whatever  the  ground 
of  admissibility,  there  is  no  rule  restricting  its  effect. 

Cvr.  adv.  vult 

Aug.  20.  The  judgment  of  the  Court  was  delivered  by 

GRiFFrrH  C.J.     In  this  case  the  Court  gave  special  leave  to 
appeal  from  a  decision  of  the  Supreme  Court  dismissing  an  appeal 
from  the  District  Court,  in  an  action  brought  by  the  plaintiff  to 
recover  a  sum  of  money  which  he  alleged  that  the  defendant  had 
agreed  to  pay  him  upon  a  contract  for  the  surrender  of  a  lease  of 
land  and  goods  which  were  held  by  the  plaintiff  from  the  defendant, 
the  surrender  being  a  surrender  that  took  effect  by  operation  of 
law.     On  the  facts  as  proved  before  the  District  Court  there  was  a 
surrender  by  operation  of  law,  and,  according  to  the  plaintiff's 
version,  there  was  also  an  agreement  by  the  defendant  to  pay  the 
sum  claimed  in  the  action  in  consideration  of  the  surrender  of  the 
lease  and  of  the  goods  included  in  the  bargain.  Objection  was  taken 
by  the  defendant  that  the  action  could  not  be  brought  because  the 
agreement  alleged  came  within  the  words  of  the  4th  section  of 
the  Statute  of  FraudSy  and  was  not  in  writing.     Mr.  Fl/innei^ 
who  argued  the  case  very  well  for  the  appellant,  contended  that 
the  principle  which  allows  evidence  to  be  given  of  the  terms  of  a 
verbal  lease  was  equally  applicable  to  the  case  where  a  surrender 
might  take  effect  without  a  writing  under  the  3rd  section  of  the 
Statute.     The  distinction  taken  by  Dr.  Gullen  for  the  respondent, 
however,  seems  to  be  a  sound  one,  that,  though  the  3rd  section 
may  operate  to  make  the  transaction  good  as  a  matter  of  convey- 
ancing, it  does  not  follow  that  the  agreement  can  be  proved  for 
the  purpose  of  founding  an  action  upon  it.     That  argument  for 
the  appellant,  therefore,  we  think,  fails.     In  the  case  of  a  lease 
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which  is  created  by  parol,  the  terms  of  that  lease  must  necessarily 
be  inquired  into  in  order  to  ascertain  the  incidents  of  the  estate 
created  by  it.  But  upon  a  surrender  the  estate  is  gone,  and  there 
are  no  incidents  to  be  considered. 

But  the  case  was  also  put  for  the  appellant  on  another  ground, 
that  the  4th  section  of  the  Statute  does  not  apply  to  the  case  of  an 
executed  contract,  which  undoubtedly  this  was.     In  support  of 
that  argument  very  high  authority  was  cited.      In  Sugden  on 
Vendors  and  FurchaaerSy  14th  ed.,  p.  126;  13th  ed.,  p.  101,  it 
is  said : — "  Although  a   parol   agreement,  which   is   within   the 
fourth  section,  cannot  be  enforced  before  it  is  executed,  yet  if  the 
agreement  is  executed  by  delivery  and  acceptance  of  the  subject- 
matter  of  the  sale,  the  seller  may  recover."     As  authority  for  that 
proposition  the  learned  author  cites  Teal  v.  Auty  (1),  and  two 
other  cases  to  which  I  need  not  now  refer.    In  that  case  the  Court 
held  that  though  the  plaintiff  could   maintain    his   action,   the 
agreement  having  been  executed,  he  could  only  do  so  upon  an 
account  stated,  and  that  there  must  therefore  be  a  new  trial  to 
consider  the  question  whether  there  had  been  an  account  stated. 
But  in  another  case,  Seavuvn  v.  Price  (2),  decided  in  the  Court  of 
Cummon  Pleas  in  1825,  it  was  held  that  the  plaintiff  could  recover 
under  circumstances  hardly  distinguishable  from    those  of  the 
present  case.     In  that  case  there  was  in  effect  an  agreement  to 
surrender  an  interest  in  land,  the  agreement  having  been  made 
by  the  plaintiff  with  the  defendant's  tenant,  and  the  Court  held 
that  the  plaintiff  could  recover,  but  the  decision  was  rested  on 
other  grounds.     There  are  other  dicta  to  the  same  effect  by  many 
eminent  judges,  for  instance,  in  Souch  v.  Strawbridge  (3)  (1845) 
by  Tindal  C.J.,  in  Lavery  v.  Turley  (4)  (1860)  by  Pollock  C.B... 
though  it  was  not  absolutely  necessary  for  the  decision  in  that 
case,  because  the  Court  was  dealing  with  an  equitable  plea.     On 
the  other  hand,  in  Earl  of  Falmouth  v.  Thomas  (5)  (1832)  in  the 
Court  of  Exchequer,  Lord  Lyndhurst  C.B.  evidently  thought  the 
plaintiff  could  not  recover  on  the  special  agreement,  but  that  he 
could  on  a  quantum  meinilL     In  Cocking  v.  Ward  (6)  (1845)  in 
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(1)  4  Mo.,  542;  2  H.  &  B.,  99. 

(*2)  1  Ry.  A  M.,  195  ;  2  Bing.,  437. 

(3)  2  C.B.,  808 ;  15  L. J.C.P.,  170. 


(4)  6  H.  &  N.,  239  ;  30  L.J.  Ex.,  49. 

(5)  1  C.  &  M.,  89  ;  3  Tyrw.,  26. 

(6)  1  C.R,  858  ;  15  L.J.C.P.,  245. 
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H.  C.  OF  A.  the  Court  of  Common  Pleas,  there  was  a  count  that  is  not  distin- 
guishable from  that  in  the  present  case,  and  it  was  held  that  the 
plaintiff  could  not  recover  on  the  special  contract,  but  might 
recover  on  an  account  stated.     In  Kelly  v.  Webster  (1)  (1852)  the 
Court  of  Common  Pleas,  on  an  appeal  from  a  County  Court,  simply 
followed  Cocking  v.  Ward  (2),  by  which  they  thought  they  were 
bound.     In  Sanderson  v.  Gh^aves  (3)   (1875),   in   the   Court  of 
Exchequer,  Bramwell  B.  pointed  out  that  the  dictum  in  Sou/shY, 
Strawbridge  (4)  could  not  be  true  of    all  cases  within  the  4th 
section,  instancing  guarantees  and  contracts  in  consideration  of 
marriage.     Finally  in  PvXbrooh  v.  Lawes  (5),  decided  in  1876,  the 
cases  Cocking  v.  Ward  (2),  Kelly  v.  Webster  (I),  and  Sanderson 
v.  Graves  (3)  were  relied  upon,  and  BUwkbum  J.,  commenting  on 
Cocking  v.  Ward  (2)  expressed  the  opinion  that  it  had  been  decided 
on  a  point  of  pleading,  and  said  he  thought  that,  if  the  point  bad 
arisen  after  the  Common  Law  Procedure  Acts,  it  would  have  been 
otherwise  decided.     Another  case  cited  to  us  was  PoxoeU  v.  Jessfff 
(6),  in  which  it  was  held  that  in  a  case  like  the   present  the 
plaintiff  was  entitled  to  recover  on  a  quantum  meruit  for  the 
chattels  included  in  the  contract  under  consideration. 

In  the  present  case  it  is  not  disputed  that,  if  the  plaintiff  is 
entitled  to  recover  at  all,  he  is  entitled  to  recover  the  amount 
claimed.  The  learned  Judges  of  the  Supreme  Court  were  of 
opinion  that,  according  to  the  practice  of  this  State,  in  which  the 
several  jurisdictions  of  the  Court  are  kept  distinct,  the  plaintiff 
could  only  recover  by  a  suit  in  Equity. 

I  have  referred  to  the  conflicting  decisions  on  the  subject.  In- 
deed it  has  been  said  that  there  is  no  decision  on  any  point  arising 
under  the  Statute  of  Frauds  as  to  which  it  is  not  possible  to  find 
a  contrary  decision.  It  appears  to  us  that  the  matter  is  one  of 
very  considerable  difficulty,  and  possibly  open  to  be  decided  either 
way.  That  the  plaintiff  is  entitled,  if  his  version  of  the  facts  is 
the  true  one,  to  recover  his  money  by  a  proceeding  in  some  form 
or  other  is  clear.  Then  the  question  arises  whether,  as  this  if<  a 
matter  in  which,  after  all,  the  only  question  is  as  to  the  form  of 


(1)  12  C.B.,  283  ;  21  L.J.C.P.,  163. 

(2)  1  C.B.,  858  ;  15  L.J.C.P.,  245. 

(3)  L.R.  10  Ex.,  234. 


(4)  2C.B.,  808;  16  L.J.C.P.,  170. 

(5)  I  Q.B.D.,284. 

(6)  18  C.B.,  336  ;  26  L.J.C.P.,  199. 
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procedure  to  be  adopted  by  the  plaintiff  in  order  to  maintain  his  H-  ^\  o'  ^' 
ekim,  it  is  a  matter  in  which  we  should  give  special  leave  to 
appeal  when  the  amount  involved  is  less  than  £30.     On  the  whole,     Bagnall 
having  regard  to  the  principle  followed  by  this  Court  in  Dcdgamo      white. 

v.  Hannah  (1)  we  have  come  to  the  conclusion  that  it  would  not       

be  a  proper  thing  for  us  to  decide  such  a  difficult  matter  in  a  case 
where  so  small  an  amount  is  involved  as  in  this  case.  We  think, 
therefore,  that  the  proper  order  is  to  rescind  the  special  leave. 

Special  leave  rescinded.    Appellant  to  pay 
the  costs  of  the  appeal. 

Solicitors,  for  the  appellant,  Logan  <&  Carlton  by  Sly  Jk  Russell. 

SoUcitors,  for  the  respondent,  Baker  &  Mackenzie  by  Mackenzie 

k  Mackenzie. 

C.  A.  W. 
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BAUME ,  Appellant; 

Plaintiff, 

AND 

THE  COMMONWEALTH        ....       Respondent. 
Defendant. 

ON    APPEAL    FROM    THE    SUPREME    COURT    OF  Ij.  c.  of  A. 

NEW  SOUTH  WALES.  190G. 

Action  odcUwit  Commonwtcdlh^  Liability  for  tortiovs  acts  of  servants — Independent       Sydney, 
t^^cer — Collector  of  CusUmia — AUnisterial dtUy — Nominal  and  amall  damages —    Auff.  14,  15, 
Outtma  Act  [No.  6  of  1901),  sees.  30,  214,  2\o—Jwliciary  Act  {No.  6  of  1903),  ^^»  ^7,  20, 27. 

^'  ^»  ^*-  Griffith  C. J.. 

(I)  1C.L.R.,  1.  ^'*^"*"?, 

'  O  Connor  J  J. 

▼OL.  IT.  7 
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H.  C.  OF  A.    Practice — Veitiict  oj  jury  in  Court  exercising  federal  Juri$diction— New  trial  nutiiM 

— JurisdictioH  of  High  Court — Power  of  Court  to  reduce  damages — Amendment 
at  trial—Judiciary  Act  {No,  6  o/'1903),  tecs.  2,  39. 

Sees.  56  and  64  of  the  Judiciary  Act  1903  give  a  subject  the  same  rights  of 
action  against  the  Commonwealth  as  he  would  have  against  a  subject  in 
matters  of  tort  as  well  as  contract.  The  Commonwealth  is  therefore  respon- 
sible in  an  action  for  the  tortious  acts  of  its  servants  in  every  case  in  which 
the  gist  of  the  cause  of  action  is  an  infringement  of  a  legal  right,  if  the  act 
complained  of  is  not  justified  by  law,  and  the  person  doing  it  is  not  exercising 
an  independent  discretion  imposed  upon  him  by  Statute,  but  ia  performing  a 
merely  ministerial  duty. 

The  Collector  of  Customs,  pending  the  passing  of  entries,  took  and  detained 
certain  imported  goods  liable  to  ad  valorem  duty  for  the  purpose  of  ascertaining 
their  true  value  for  duty,  and  upon  the  passing  of  the  entries  delivered  the 
goods  to  the  importer. 

Hddy  that,  in  refusing  to  pass  entries  until  the  ascertainment  of  the  tme 
value  for  duty,  the  Collector  was  performing  a  quasi-judicial  duty  prescribed 
by  the  Statute  to  be  performed  by  him  personally,  in  the  performance  of 
which  he  was  required  to  exercise  independent  judgment  on  a  preliminary 
question  of  fact,  and  that  an  action  Mould  not  lie  against  the  Commonwealth 
for  a  wrongful  refusal  to  pass  entries  owing  to  a  mistake  of  facts  or  even 
mala  /ides  on  the  part  of  the  Collector. 

Tobin  V.  The  Queen,  16  C.B.N.S.,  310,  and  Enever  v.  The  King,  3  C.L.R. 
969,  followed.  Barry  v.  Ai-naud,  10  A.  &  E.,  646,  and  Barrow  v.  Amavd, 
8  Q.B.,  595,  distinguished. 

But,  held,  that  the  neglect  or  refusal  by  the  Customs  Department  to  furnish 
the  importer  with  copies  of  bocks  and  documents  impounded  or  retained 
under  sees.  214  and  215  of  the  Cuntoms  Act  1901  was  a  breach  of  an  absolute 
duty  cast  by  the  latter  section  on  the  department,  for  which  an  action  wonld 
lie  against  the  Commonwealth  ;  and 

That,  though  the  impounding  and  retaining  of  the  books  and  documents  in 
the  firstinstance  were  justified  by  the  Act,  the  unreasonable  detention  of  them 
after  the  expiration  of  the  period  necessarily  occupied  in  the  ascertainment 
of  the  value  of  the  goods  was  unlawful,  and  rendered  the  Commonwealth  liable 
to  an  action  for  conversion  ;  but 

That,  in  either  case,  the  damages  recoverable  were  limited  to  the  pecuniary 
loss  actually  suffered  by  the  plaintiflf  by  reason  of  the  wrongful  acts. 

Semhle,  that  on  a  motion  for  a  new  trial  on  the  ground  of  misdirection  the 
High  Court  will  follow  the  practice  of  the  Supreme  Court  and  refuse  to  grant 
a  new  trial  if  the  misdirection  involves  only  a  trifling  amount. 

If,  on  a  motion  for  a  new  trial  on  the  ground  that  the  damages  are  excessivei 
it  appears  that  the  damages  are  excessive,  but  that  the  plaintiff  is  entitled  to 
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the  damages  and  enter  a  verdict  for  the  lesser  amount  except  by  consent  of  1906. 

the  parties.  ' — ""^ 

Baume 

Distinction  betvreen  nominal  and  small  damages  considered.  t- 

TiiK  Common- 

It  is  a  matter  for  the  discretion  of  the  Jadge  at  the  trial  to  refuse  or  to       wealth. 
allow  an  amendment  of  the  plaintiff's  claim  by  the  filing  of  fresh  particulars, 
and,  if  the  Judge  refuses  it,  the  Court  of  Appeal  will  not  interfere  with  his 
discretion  if  the  defendant  might  by  any  possibility  have  been  prejudiced  by 
the  amendment. 

The  High  Court  has  jurisdiction  to  entertain  a  motion  for  a  new  trial  after 
the  verdict  of  a  jury  in  the  Supreme  Court  of  a  State  exercising  federal 
jarisdiction  under  sec.  39  of  the  Judiciary  Act  1903. 

New  Trial  Motion. 

The  appellant  brought  an  action  against  the  Commonwealth  in 
the  Supreme  Court  of  New  South  Wales  in  its  federal  jurisdiction, 
for  wrongful  acts  alleged  by  him  to  have  been  committed  by  the 
officers  of  the  Customs  Department  in  respect  of  certain  ship- 
ments of  goods  liable  to  ad  vdLorem  duty  under  the  Customs 
Tariff,  and  certain  books  of  account  and  documents,  which  had 
reference  to  the  goods  in  question  and  to  the  plaintiff's  business 
generally. 

The  decla]*ation  contained  seven  counts  which  were  in  substance 
as  follows: — (1)  Trespass  to  certain  parcels  of  merchandise  of  the 
plaintiff  whereby   the   plaintiff  suffered   loss   and  damage  and 
incurred  expense  in  endeavouring  to  obtain  delivery  and  posses- 
sion thereof  and   was   injured  in   his  business  and   otherwise; 
(2)  conversion  of  the  said  goods  whereby  the  plaintiff  suffered 
the  loss  and  damage  stated  in  the  first  count ;  (3)  wrongful  refusal 
by  the  Customs  to  pass  entries  of  the  goods  or  to  permit  them 
to  be  removed  from  the  control  of  the  Customs  by  the  plaintiff 
notwithstanding  that  the  plaintiff  made   proper  entries   of  the 
goods  and  paid  the  proper  duties,  whereby  the  plaintiff  suffered 
loss  and  damage ;  (4)  similar  count  to  the  third,  except  that  tender 
of  duties  was  alleged,  instead  of  payment ;  (5)  wrongful  refusal  by 
the  Collector  to  furnish  to  the  plaintiff  certified  copies  of  books  and 
documents  seized  and  impounded  by  the  Customs  under  sec.  214 
of  the  CvMoms  Act  1901  whereby  the  plaintiff  suffered  loss  and 
damage  in  his  business;  (6)  trespass  to  books   and  documents 
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H,  a  or  A.   whereby  the  plaintiff  sufTered  the  loss  and  damage  stated  in  tiie 

^_        fifth  count ;  and  (7)  detention  of  books  and  documents  of  the 

Bacme      plaintiff.     The  plaintiff  claimed  under  the  seventh  count  a  return 

ThbCommok-  ^'  ^^^  books  and  documents  with  £5,000  damages  for  their  deten- 

wEAUTB.     tion,  and  under  the  residue  of  the  declaration  £15,000. 

Tlie  defendant  pleaded,  (1)  as  to  the  first,  second,  third,  fourth, 
fifth  and  sixth  counts,  not  guilty  ;  (2)  as  to  the  seventh  count,  the 
general  issue;  (3)  as  to  the  third  count,  travei*se  of  the  allegatioDS 
of  making  entries  and  payment  of  duty ;  (4)  as  to  the  fourth  count, 
traverse  of  the  allegations  of  making  entries  in  compliance  with 
the  Act,  of  delivery  of  entries  to  the  Collector,  of  tender  of  duties, 
of  readiness  and  willingness  to  pay  duties,  and  of  notice  thereof 
to  the  Collector ;  (5)  traverse  of  allegations  in  the  fifth  count  that 
entries  had  been  duly  made  and  delivered,  and  that  duties  had 
been  paid :  (6)  that  the  causes  of  action  arose  before  the  passing 
of  the  JiuUciury  Act  1903  ;  (7)  as  to  the  first  and  second  counts, 
justification  under  sec.  30  of  the  CusUyina  Act  1901  ;  (8)  as  to  the 
sixth  and  seventh  counts,  justification  under  sees.  214  and 
215  of  the  Customs  Act  1901;  and  (9)  that  the  alleged 
grievances  were  done  under  the  authority  of  the  Minister  ad- 
ministering the  Customs  under  the  Customs  Act  1901,  and  in 
the  exercise  of  his  discretion  and  in  pursuance  of  the  powers 
vested  in  him  by  that  Act  and  in  the  course  of  his  administration 
of  the  Act  and  not  otherwise. 

Upon  these  pleas  the  plaintiff  joined  issue,  and  as  to  the  seventh, 
eighth  and  ninth  pleas  new  assigned  for  excess.  There  was  also  a 
demurrer  to  the  sixth  plea,  and  joinder  in  demurrer.  Judgment 
on  the  demurrer  was  ordered  to  be  entered  for  the  plaintiff  by  the 
Supreme  Court. 

The  action  was  tried  before  Dariey  C.J.,  and  a  jury.  By 
direction  of  the  learned  Chief  Justice  the  jury  returned  a  verdict 
for  the  defendant  on  the  first,  second,  third,  and  fourth  counts, 
and  on  the  other  three  counts  they  found  a  general  verdict  for  the 
plaintiff  for  £750. 

The  plaintiff  now  moved  for  a  new  trial  on  the  following 
grounds: — (1)  That  a  verdict  for  the  defendant  was  wrongly 
directed  on  the  first  three  counts ;  (2)  that  His  Honor  was  in 
error  in  holding  that  no  action  was  maintainable  under  the  first 
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and  second  coants  except  in  respect  of  goods' fo?*w4>ich  entries   H.  C.  ofA. 
had  actually  been  made;  (3),  (4),  and  (5)  improptJif* rejection  of        ^^^ 
evidence  of  statements  made  by  the  Collector  that  i^e^o^s      Baumb 
woald  not   be  delivered  up   whatever  the  plaintiff  uiight»^0',;-rpig5CoMMON- 
(6)  improper  rejection  of  evidence  of  refusal  by  the  Customs  fa-:;W*ALTH. 
deliver  up  goods  mentioned  in  a  certain  letter  from  the  plaintiff   '    ;    :^  • 
to  the  defendant ;   (7)  improper  refusal  by  His  Honor  to  allow 
plaintiff  to  give  evidence  under  the  particulars  in  the  letter ; 
(8)  erroneous  ruling  by  His  Honor  that  particulars  were  neces- 
sary under  the  third  and  fourth  counts ;  and  (9)  improper  refusal 
by  His  Honor  to  allow  amendment  of  the  particulars  furnished 
by  the  plaintiff;  (10)  and  (11)  improper  refusal  by  His  Honor  to 
direct  the  jury  to  find  a  verdict  for  the  plaintiff  on  the  sixth  and 
fieventh  counts  and  to  direct  them  that  there  was  no  justification 
proved  for  the  seizure  of  the  books  and  documents ;  and  (12)  that 
the  damages  were  insufficient. 

The  defendant  filed  notice  of  cross  appeal,  to  have  the  verdict 
set  aside  and   a  new  trial  granted,  and   also  of   its   intention 
to  contend  that  the  verdict  returned  for  the  plaintiff  on   the 
fifth,  sixth  and  seventh  counts  should  be  set  aside  and  a  verdict 
entered  for  the  defendant,  or    a   new  trial  granted  upon  the 
grounds,  (1)  that  the  verdict  was  against  evidence ;  (2)  and  (3) 
that  His  Honor  should  have  directed  the  jury  that  on  the  evi- 
dence the  defendant  was  not  liable  in  the  action,  and  that  the 
defendant  was  not  responsible  even  if  the  books  and  documents 
were  unreasonably  detained  ;  (4)  that  a  verdict  should  have  been 
directed  for  the  defendant  on  the  fifth,  sixth  and  seventh  counts ; 
(5)  erroneous  direction  that  the  jury  in  assessing  damages  might 
consider  any  unreasonable  delay  in   returning  the  books   and 
documents  of  which  copies  had  already  been  furnished  to  the 
plaintiff;  (6)  that  the  jury  should  have  been  directed  that  on  the 
evidence  the  plaintiff  was  only  entitled  to  nominal  damages  ;  and 
(7)  that  the  damages  were  excessive. 
The  facts  sufficiently  appear  in  the  judgments. 

Shand  K.C.  (with  him  Oa/rland),  for  the  respondent,  sub- 
mitted, by  way  of  preliminary  objection,  that  the  High  Court 
badnojurisidiction  to  entertain  an  application  for  a  new  trial 
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H.  C.  OF  A.  after  the  v^rdlet  of  a  jury  in  a  Court  exercising  federal  juriadic- 
J^       tion,  and  reiefred  to  Mnsgrove  v.  McDonald  (1).     Sec.  20  of  the 
Bacme      Jvdi^JAXi^  Act   1903  does  not  confer  such  a  power.      It  pre- 
The Common-  49^^^^  ^^^  power,  but  it  cannot  give  what  the  Constitution  has 
wEALXH..-^ot  given:  sec.  73  of  the  Constitution.     The  proper  course  was 
•  \   '-*  '  to  appeal  to  tlie  Full  Court  and  from  that  to  the  High  Court. 
[Griffith  C.J.  referred  to  Wilcox  v.  Donohoe  (2).] 
This  is  not  a  judgment  of  the   Supreme   Court    within   the 
meaning  of  sec.  39  of  the  Judicial^  Act  1903. 

K'iiox  K.C.,  for   the   appellants,  referred  to   sec.  51,  sub-sec. 
xxxix.,  of  the  Constitution. 

The  judgment  of  the  Court  was  delivered  by 
Griffith  C.J.  We  do  not  think  that  the  decision  in  Mtusgrove 
V.  McDonald  (I)  covers  the  present  case.  That  turned  entirely 
on  the  Constitution.  The  Judiciary  Act  1903  defines  the  word 
"appeal,"  as  used  in  that  Act,  as  including  "  an  application  for  a 
new  trial  and  any  proceeding  to  review  or  call  in  question  the 
proceedings  decision  or  jurisdiction  of  any  Court  or  Judge." 
Section  39  is  the  section  under  which  the  Supreme  Court  in  this 
case  exercised  jurisdiction.  In  passing  that  section  Parliament 
assumed  to  act  under  sec.  77  of  the  Constitution,  which  authorized 
Parliament  to  make  laws  investing  any  Court  of  a  State  with 
federal  jurisdiction,  and  defining  the  extent  to  which  the  jurisdic- 
tion of  any  federal  Court  shall  be  exclusive  of  that  which  belongs 
to  or  is  vested  in  any  Courts  of  the  States.  By  sec.  39  the  legis- 
lature conferred  upon  State  Courts  power  to  exercise  this 
particular  branch  of  federal  jurisdiction,  subject  to  certain  con- 
ditions. One  of  those  conditions  is,  for  the  purpose  of  the  present 
case,  (reading  the  word  appeal  in  the  sense  of  the  definition),  that 
the  decision  '*  shall  be  final  and  conclusive  except  so  far  as  an 
application  for  a  new  trial  may  be  brought  to  the  High  Court:" 
Sec.  39  (2)  (a).  In  the  same  Act  we  find  careful  provisions  for 
the  making  of  such  appeals  and  for  the  Constitution  of  the  High 
Court  before  which  they  come.  By  the  High  Court  Procedure 
Act  1903,  which  was  passed  at  the  same  time,  careful  provision 

(1)  3  C.L.R.,  132.  (2)  3  C.L.R.,  83. 
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ia  made  for  regulating  the  procedure  in  such  applications.     Under   P-  C*  <>'  A- 
these  circumstances  we  are  of  opinion  that  the  High  Court  has 
power  to  make  an  order  directing  a  new  trial,  after  a  verdict  of      Baume 
a  jury  in  the  Supreme  Court  exercising  this  delegated  federal  ^^^^^'^^j^^^ 
jurisdiction  under  sec.  39  of  the  Judiciary  Act  1903. 


WEALTH. 


Knox  K.C.  and  J.  L.  Campbell  (with  them  E.  M.  Mitcliell),  for 
the  appellant.  The  Commonwealth  is  liable  for  the  wrongful 
acts  of  its  servants  in  administering  the  Cuatomis  Act  The 
maxim  respoTideat  superior  applies  in  the  same  degree  as 
between  subject  and  subject.  The  principle  that  the  King  can 
do  no  wrong  no  longer  applies  to  State  or  Commonwealth  govern- 
ments. Sees.  56  and  64  of  the  Judiciary  Act  1903,  which  replace 
the  temporary  provisions  of  the  Claiifna  against  the  CoTntnon- 
wecdth  Act  1902,  are  similar  in  effect  to  the  words  of  the  New 
South  Wales  Statute  which,  in  Famell  v.  Bowman  (1),  were  held 
to  take  away  the  prerogative  immunity  from  the  Crown.  That 
having  gone,  the  Commonwealth  is  in  the  same  position  as  any 
other  public  body  as  regards  liability  for  the  wrongful  acts  of  its 
servants.  [They  referred  to  Tobin  v.  The  Queen  (2) ;  Delacauw 
V.  Fosbery  (3) ;  Whitfield  v.  Lord  Le  De  Spencer  (4) ;  River 
Wear  CommisHioners  v.  Adamson  (5) ;  Ruling  Cases,  vol.  i., 
p.  308  ;  Quick  and  Grooiiiy  Judicial  Power  of  the  Comnwnivealth, 
p.  119 ;  Gibson  v.  Young  (6) ;  Davidson  v.  Walker  (7).] 

The  Commonwealth  is  only  a  great  corporation.  There  is  no 
distinction  between  the  liability  of  bodies  whose  objects  are 
public  and  that  of  bodies  which  carry  on  business  for  profit : 
Mersey  Docks  and  Harbour  Board  v.  Oibbs  (8).  The  possibility 
of  such  a  tort  is  clearly  contemplated  by  ih^  Judicial^  Act  1903. 
The  liability  of  the  Customs  for  the  acts  of  its  officers  is  recog- 
nized by  sec,  34  of  the  CustoTns  Act  1901.  The  wrongs  com- 
plained of  in  this  case  were  committed  by  the  officers  of  the 
Commonwealth  in  performing  a  duty  cast  upon  the  Customs 
Department :  See  sec.  4  of  the  Customs  Act.  They  are  not  acts  of 
a  specific  officer  designated  by  Statute  to  perform  a  specific  duty, 


(1)  12  App.  Cas.,  643. 

(2)  16  C.B.N.8.,  310,  at  p.  324. 

(3)  13N.S.W.  W.N.,  49. 
l4)Cowp.,  754,  at  p.  765. 
(5)  2  App.  Cas.,  743. 


(6)  21  N.S.W.L.R.,  7;  9  App.  Caa., 
418,  at  p.  433. 
(7).  (1901)  1  S.R.  (N.S.W.),  196. 
(8)  L.R.  1  H.L.,  93. 
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H.  0.  OF  A.  as  in  Enfiever  v.  The  King  (1).      The  Commonwealth  is  bound  to 

, '^      detain  goods  so  far  as  is  necessary  for  the  purposes  of  revenue, 

Baumx  but  is  not  entitled  to  exceed  those  limits.  The  plaintiff  was 
TheCommok-  ^'^ titled  to  get  his  goods  on  tendering  the  proper  duty.  And  the 
wBALTH.  Customs  officers  were  bound  to  demand  a  particular  amount  of 
duty  in  order  to  give  the  plaintiff  an  opportunity  of  tendering  it 
Having  offered  to  do  all  that  was  necessary  under  the  Act,  he  was 
entitled  to  the  goods,  and  the  Commonwealth  is  liable  for  damage 
caused  by  their  detention  after  that  time.  The  Commonwealth 
may  not  be  liable  for  an  honest  mistake  on  the  part  of  its 
officers,  but  it  must  be  liable  for  excess  on  their  part  if  damage 
is  caused :  Tracy  v.  Swartwout  (2).  If  there  is  a  hoTut  fide 
dispute  as  to  the  amount  of  duty  there  is  a  provision  in  sec  167 
by  which  the  importer  may  get  his  goods,  but  the  plaintiff  was 
denied  all  information  as  to  what  was  complained  of.  The 
passing  of  an  entry  is  not  a  condition  precedent  to  the  right  to 
get  possession  of  the  goods.  Darley  C.J.  ruled  that  it  was,  and 
rejected  evidence  of  conversations  with  the  Collector  which  would 
have  proved  that  the  9etention  was  oppressive  and  wrongful,  and 
that  the  plaintiff  was  ready  to  do  all  that  was  necessary.  The 
onus  was  on  the  defendant  to  justify  the  detention  under  the 
circumstances,  yet  no  evidence  of  justification  was  given.  There 
is  clear  authority  for  the  liability  of  the  officers  in  Barry  v. 
Ar^iav/i  (3)  and  Barrow  v.  Amaud  (4).  The  officer  is  bound  to 
do  everything  necessary  to  enable  persons  affected  by  the  Act  to 
exercise  their  rights :  Pickering  v.  Jatnes  (5). 

[Barton  J.  referred  to  In  re  Thxynihury  Division  of  Gloucester 
Election  Petition]  Ackers  v.  Ho^vard  (6),  as  approving  that 
case.] 

The  officer  here  is  merely  the  instrument  of  the  Commonwealth, 
performing  a  ministerial  duty.  At  any  stage  the  Minister  could 
intervene.  There  is  not  a  mere  nonfeasance.  The  neglect  to 
carry  out  the  duties  imposed  by  the  Act  is  a  wrongful  act: 
Qticen  V.  WHliains  (7). 

(1)  3  C.L.R.,  969.  (5)  L.R.  8  C.P.,  489. 

(2)  10  Peters,  80  (12  Curtis,  26).  (6)  16  Q.B.D.,  739. 

(3)  10  A.  &  E.,  646.  (7)  9  App.  C&s.,  418. 

(4)  8  Q.B.,  695. 
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[Griffith  C. J.  referred  to  Brennan  v.  Gtuxrdians  of  Limerick  ^*  ^-  ®'  ^' 
nion  (1).J  s«.,— / 

The  principal  is  liable  even  if  the  servant  acts  capriciously :      baqhe 
Bayley  v.  Manchester  Sheffield  and  LiTicolnshire  Raihvay  Co\  (2) ;  xheCommow- 
Dyer  v.  Mvmday  (3).      The  goods  having  been  wrongfully  with-      wealth. 
heM  from  the  plaintiff,  the  subsequent  delivery  of  them  will  not 
exonerate  the  defendant  from  an  action  for  trespass :  Hiort  v. 
London  and  North-  Western  Railway  Go.  (4).   If  the  form  of  the 
action  is  incorrect  an  amendment  should  be  allowed.      Assuming 
that  there  is  a  cause  of  action  under  the  third  and  fourth  counts, 
an  amendment  of  the  particulars  should  have  been  allowed,  and 
evidence  admitted  in  support  of  the  claim  as  amended  :  Lysaght 
Bros,  &  Co.  Ltd.  v.  Folk  (6) ;  the  defendant  was  not  prejudiced 
by  the  new   particulars,  as   it  had  -sufficient  notice  of  them 
before  the  action ;  and  evidence  of  conversations  with  the  Col- 
lector should   have   been  admitted.     The   plaintiff  is  therefore 
entitled  to  a  new  trial. 

Shand  K.C.  and  Garland,  for  the  respondent.  Evidence  of 
the  refusal  by  the  Collector  to  deliver  up  the  goods,  was  inad- 
missible without  an  amendment  of  the  particulars  filed.  The 
amendment  was  rightly  refused,  as  the  defendant  was  preju<liced 
by  the  delay,  and  the  amended  particulars  tendered  were  incorrect. 
The  Judge's  discretion  will  not  be  interfered  with :  Chitty's 
AixMkMh  Practice,  12th  ed.,  pp.  1,452, 1,460, 1,455. 

[Griffitii  C.J. — The  form  of  the  action  should  be  conversion : 
Keyworth  y.  Hill  {^)\Foiddes  v.  Willoughby  (7).] 

If  there  was  any  wrongful  act  the  officer  is  liable,  not  the 
Commonwealth.  Sees.  56  and  64  of  the  Judiciary  Act  1903 
being  in  derogation  of  the  prerogative,  should  not  be  extended  to 
inclnde  all  classes  of  torts  unless  it  is  absolutely  clear  that  they 
were  intended  to  do  so.  But  there  was  no  evidence  of  a  conver- 
sion. The  plaintiflF  was  not  entitled  to  immediate  possession  of 
the  goods.  They  were  subject  to  the  control  of  the  Customs 
tintil  entries  were  passed  :  sees.  30,  33,  37,  39,  154  and  167  of  the 

(1)  2  LR..  Ir.,  42.  (5)  2  C.L.R.,  421. 

(2)  LK  7  C.P.,  415.  (6)  3  B.  &  Aid.,  685. 

(3)  (1895)  1  Q.B.,  742.  (7)  8  M.  &  W.,  540. 

(4)  4  Ex.  D..  188. 
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H.  0.  OF  A.   GiLHtonxs  Act  1901.      Tendering  the  entry  conferred  no  right  to 
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^_\  possession.  The  goods  were  delivered  up  as  soon  as  duty  was 
Bauhk  paid,  and  until  then  the  Collector  was  bound  to  detain  them. 
The  Common-  Unreasonableness  in  the  performance  of  the  duty  does  not  give 
WEALTH,  a  right  of  action  against  the  defendant  Even  if  it  did,  there 
was  no  evidence  of  unreasonable  detention.  Evidence  of  conver- 
sations with  the  Collector  was  properly  rejected.  It  was  tendered 
to  show  a  waiver  of  the  passing  of  entries.  But  that  is  a  condition 
precedent  imposed  by  the  Statute ;  it  could  not  be  within  the 
scope  of  the  Collector  s  authority  to  waive  it.  This  is  not  a  case 
of  apparent  authority  like  Citizens'  Life  Assurance  Co.  v.  Brown 
(1).  Every  person  must  be  presumed  to  know  the  statutory 
authority  of  Customs  officers,  and  the  Commonwealth  cannot  be 
bound  by  any  acts  which  are  not  authorized  by  the  Statute. 
Even  if  there  were  a  cause  of  action  in  respect  of  the  detention 
of  goods  the  damages  would  be  trifling,  and  a  new  trial  would  not 
be  granted  under  the  practice  of  the  Supreme  Court. 

As  to  the  claims  for  seizing  and  detaining  the  books,  there  was 
evidence  that  goods  of  the  plaintiff  had  been  detained  within  the 
meaning  of  sec.  214,  and  the  Court  could  not  direct  a  verdict  for 
the  plaintiff.  If  the  books  were  improperly  seized  or  detained 
the  Collector  was  acting  beyond  the  scope  of  his  authority,  and, 
though  he  might  be  liable  himself,  the  defendants  weis  not  liable. 
See.  34  does  not  carry  the  liability  of  the  Commonwealth  beyond 
that  limit  Sees.  221-225  refer  only  to  proceedings  against 
officers. 

[Griffith  C.J.  referred  to  Evans  v.  Liverpool  Corporation  (2).] 
Even  if  the  evidence  of  conversations  had  been  admitted,  it 
would  not  have  made  any  case  against  the  Commonwealth.  The 
Collector  must  have  a  discretion,  by  necessary  implication  from 
the  words  of  the  Act,  to  detain  the  goods  until  he  has  satisfied 
himself  as  to  the  proper  value  for  duty.  In  Barry  v.  A7maud{S} 
and  Barrow  v.  Ariutud  (4),  the  officers  had  no  discretion,  as  the 
question  involved  was  a  question  of  law.  The  Act  would  be 
unworkable  if  the  reasonableness  of  the  detention  were  always  a 
matter  for  a  jury  :  See  sees.  160,  229.     Even  if  it  was  the  duty  of 

(1)  (1904)  A.C.,  423.  (3)  10  A.  &  E.,  646. 

(2)  74  L.  J.K.B.,  742.  (4)  8  Q.B.,  595. 
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the  Collector  to  hand  over  the  ffoods,  his  failure  to  do  so  was  a   ^-  ^-  ^'  ^ 
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wrong  on  his  part,  but  the  Commonwealth  is  not  responsible  for       ,_^^ 
it.    The  duty  is  imposed  upon  the  Collector  himself.      He  is  not      Baume 
subject  to  any  person's  control,  but  is  invested  with  absolute  dis-  the  Common- 
cretion.     [They  referred  to  Tobin  v.  Tfie  Queen  (1).]      Moreover     wealth. 
he  was  right  in  detaining  the  goods.    The  proper  value  for  duty 
had  not  been  stated,  as  required  by  sec.  154,  and  the  genuine 
invoice  was  not  produced.    The  invoice  stated  the  value  for  duty 
as  the  price  paid  by  the  plaintiff  for  the  goods  in  London.     That 
was  not  the  fair  market  value  in  London.      [They  referred  to 
GiMring  v.  Lockyer  (2) ;  Orchard  v.  Sivfipson  (3).]      The  goods 
were  therefore  liable  to  forfeiture  under  sec.  229. 

Even  if  the  detention  of  the  books  was  wrongful,  the  Collector 
is  the  of&cer  designated  by  the  Statute  to  seize  and  detain  them, 
and  the  Commonwealth  is  not  liable  if  he  performs  the  duty  in 
an  improper  manner:  Enever  v.  TIte  King  (4).  So  also  it  is  his 
personal  duty  to  supply  copies  of  books  and  documents,  and  he 
alone  can  be  sued  for  a  failure  to  carry  it  out.  [They  referred  to 
PouUon  v.  London  and  South  Weste^^n  Railway  Co.  (5) ;  Boling- 
broke  {Lord)  v.  Swindon  New  Town  Local  Board  (6).] 

[GRiFFrrH  C.J. — I  am  disposed  to  think  that  the  duty  to  supply 
copies  is  imposed  on  the  Customs  Department,  not  on  the 
Collector.] 

In  any  case  the  damages  were  excessive.  There  was  no  evidence 
of  actual  loss,  and  the  damages  should  have  been  nominal.  The 
verdict  for  the  plaintiff  on  the  sixth  and  seventh  counts  should  be 
set  aside  and  a  verdict  entered  for  the  defendant,  and  on  the  fifth 
count  the  damages  should  be  reduced  to  a  nominal  amount.  The 
defendant  does  not  ask  for  a  new  trial. 

Knox  K.C.  in  reply.  Evans  v.  Liverpool  Corporation  (7) 
is  distinguishable.  In  that  case  it  was  clear  that  the  authorities 
could  not  interfere  with  the  individual  officer  in  the  performance 
of  his  duty.  They  appointed  a  competent  officer  and  there  their 
responsibility  ended. 

(1)  16  C.B.N.S.,  310.  (5)  L.R.  2  Q.B.,  534. 

(2)  (1904)  4  S.R.  (N.S.W.),  276.  (6)  L.R.  9  C.P.,  575. 

(3)  2C.B.N.S.,  299.  (7)  74  L.J.K.B.,  742. 
(4)3C.LR..  969. 
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H.  C.  OF  A.       As  to  the  1st  and  2nd  counts,  a  mere  denial  of  right  to  the  poa- 

^ •        session  of  goods  amounts  to  conversion:  Baldwin  v.  Cole{\). 

Baumis  This  Court  has  no  power  to  reduce  damages  except  by  consent, 

The  Common-  ^^  ^^®  plaintiff  is  entitled  to  more  than  nominal  damages :  Wati  v. 
WEALTH.  Watt  (2).  Here  they  were  not  nominal.  The  amount  was  purely 
a  question  for  the  jury,  and  there  was  evidence  from  which  they 
might  have  inferred  a  serious  damage  to  the  plaintiff*s  business. 
It  was  impossible  to  prove  the  actual  loss  in  money,  from  tlie 
nature  of  the  case,  but  that  does  not  make  the  case  one  for  nominal 
damages;  ''The  Mediana"  v.  "The  Comet";  "The  Mediarui"  (3)l 
As  the  defendant  does  not  press  for  a  new  trial  the  verdict  for 
£750  cannot  be  disturbed,  if  the  defendant  is  liable  for  any- 
thing more  than  nominal  damages. 

Cur,  adv.  vult 

Griffith  C.J.  This  was  a  motion  by  the  plaintiff  to  set  aside 
a  verdict  after  trial  before  the  Chief  Justice  for  New  South  Wales 
and  a  jury,  in  an  action  brought  in  the  Supreme  Court  in  its 
federal  jurisdiction,  in  which  the  plaintiff  obtained  a  verdict  on 
part  of  his  claim  for  £750,  and  on  another  part  of  his  claim  there 
was  a  verdict  for  the  defendant.  The  defendant  also  gave 
notice  that  it  desired  to  have  the  verdict  set  aside,  so  far  as  it 
was  for  the  plaintiff,  on  different  grounds. 

The  plaintiffs  action  was  in  respect  of  alleged  wrongs  com- 
mitted in  respect  of  certain  goods,  and  in  respect  of  certain 
books  of  account  and  documents.  The  declaration  contains 
seven  counts,  the  first  four  of  which  were  in  respect  of  the  goods, 
and  the  other  three  in  respect  of  the  books  and  documents.  The 
goods  in  question  were  imported  into  the  Commonwealth  by  the 
plaintiff  and  were  liable  to  ad  vaUyi^em  duty  on  importation. 
[His  Honor  then  stated  the  effect  of  the  several  counts  of  the 
declaration,  and  continued  :]  The  defendant,  besides  traversing 
all  the  material  allegations  in  the  declaration,  pleaded  that  the 
documents  and  books  had  been  taken  and  impounded  by  the 
officers  of  the  Customs  after  goods  of  the  plaintiff  had   been 

(1)  6  Mod.  Rep.,  Case  303.  (2)  (1906)  A.C.,  115. 

(3)  (1900)  A. C,  113. 
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seized  by  the  Customs  in  the  exercise  of  the  powers  conferred  H.  C.  of  a. 

1Q0A 

by  the  Customs  Act  1901.   The  plaintiff  to  this  plea  new  assigned. 
At  the  trial  judgment  was  given  for  the  defendant  on  the  first      Baume 
four  counts,  apparently  by  direction  of  the  learned  Judge.     On  th,5Commo>- 
the  other  three  counts  the  plaintiff  had  a  general  verdict  for  £750.      wealth. 

The  facts  of  the  case  may  be  briefly  stated.     The  plaintiff   Gntnth  c.j. 
is  a  dealer  in  watches  and  jewellery,  and  an  importer  of  these 
goods  from  Ejigland,  through  an  agent  who  carries  on  business  in 
Sydney  and  elsewhere  in  the  Commonwealth.     The  goods,  it  is 
said,  came  originally  from  Switzerland  through  England.     They 
were  imported  sometimes  by  parcels  post,  sometimes  in  the 
ordinary  way  as  cargo.     About  November  1902  the  Customs 
aathorities  in  Melbourne  detained  some  of  the  plaintiff  s  goods, 
and  shortly  afterwards  the  Customs  officers  went  to  the  plain- 
tiffs agent  in  Sydney,  and,  assuming  to  act  under  the  authority 
of  the  Customs  Act  1901,  sec.  214,  demanded  to  see  the  plaintiffs 
books  and  documents.      That  section,  so  far  as  it  is  necessary  to 
quote  it,  is  as  follows : — "  Whenever  any  goods  have  been  seized  or 
detained,  the  owner  shall  immediately  upon  being  required  so  to  do 
by  the  Collector  produce  and  hand  over  to  him  all  books  and  docu- 
ments relating  to  the  goods  so  .  .  .   seized  or  detained   .    .    .   and 
of  all  other  goods  imported  by  him  at  any  time  within  the  period  of 
five  years  immediately  preceding  such  request  seizure  or  detention." 
The  books  were  handed  over  to  the  Customs  authorities,  and  kept 
in  their  possession  for  a  considerable  time.     A  good   deal  of 
correspondence   seems    to   have    passed   between    the   Customs 
Department  and  the  plaintiff,  with  the  result  that  entries  were 
not  passed  for  the  goods  the  subject  of  the  action   until  the 
following  July ;  and  in  substance  the  action  is  for  damages  for 
depriving  the  plaintiff  of  the  goods  for  that  period,  that  is,  so  far 
as  the  goods   are   concerned.      With  respect  to  the  books  the 
action  is  for  keeping  them  longer  than  was  necessary,  and  for  not 
supplying  the  plaintiff  with  copies  of  them  as  was  the  duty  of 
the  Customs  under  sec.  215  of  the  Customs  Act  1901.      That 
section  provides: — "The  collector  may  impound  or  retain  any 
document  presented  in  connexion  with  any  entry  or  required  to 
be  produced  under  this  Act,  but  the  person  otherwise  entitled  to 

such  document  shall  in  lieu  thereof  be  entitled  to  a  copy  certified 
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H.  C.  OF  A.  as  correct  by  the  collector  and  such  certified  cop^'^  shall  be  received 

1006 

in  all  Courts  as  evidence  and  of  equal  validity  with  the  originaL" 

Baume  The    defendant    contends    that    the   Commonwealth    is    not 

The  Common-  responsible  for  any  of  the  acts  complained  of,  that  is,  the  delay 

WEALTH,     in  passing  entries  and  the  consequent  delay  to  the  plaintiff  in 

Griffith  C.J.    getting  possession  of  the  goods,  or  for  the  failure  to  furnish  the 

copies  of  the  books,  or  for  retaining  the  books.      The  plaintifi' 

contends  that  the  defendant  is  responsible  for  all  of  them 

Now,  as  to  the  general  contention  of  the  defendant  that  the 
Commonwealth  is  not  responsible  for  the  tortious  acts  of  its 
servants,  in  my  opinion,  seca  56  and  64  of  the  Jvudiciary  Ad 
1903  cannot  be  distinguished  from  the  section  of  the  New  South 
Wales  Statute  that  was  under  consideration  by  the  Judicial 
Committee  of  the  Privy  Council  in  Faimell  v.  Bowman  (1). 

[His  Honor  read  sees.  56  and  64  of  the  Judicia'nj  Act  1903  and 
continued] :  I  cannot  distinguish  between  the  section  of  the  New 
South  Wales  Statute  and  the  provisions  of  these  two  sections,  so 
far  as  regards  a  case  in  which  the  relations  between  the  Common- 
wealth and  its  officers  is  such  that  according  to  the  ordinarj' 
principles  of  law  the  maxim  respondeat  superior  would  apply. 
But  it  does  not  follow  that  the  Commonwealth  would  be  respon- 
sible in  an  action  for  every  wrongful  act  done  by  its  servants. 
That  this  is  so  is  sufficiently  shown  by  the  ca^e  of  Tchin  v.  The 
Queen  (2),  and  by  the  case  of  Enever  v.  The  King  (3),  in  thi:^ 
Court  decided  in  February  last.  But  I  think  that  these  sections 
of  the  Judiciary  Act  1903  apply  to  every  case  in  which  the 
gist  of  the  cause  of  action  is  an  infringement  of  the  right  of 
property,  if  the  act  complained  of  is  not  justified  by  law,  and  the 
person  doing  it  is  exercising  a  merely  ministerial  duty  and  is  not 
charged  by  the  Statute  with  an  independent  discretion.  But,  in 
my  opinion,  when  the  duty  prescribed  by  the  Statute  is  to  be 
performed  by  a  designated  person,  and  in  the  performance  of  that 
duty  he  is  required  to  exercise  independent  judgment  on  a  pre- 
liminary question  of  fact,  the  maxim  respondeat  superior  does 
not  apply  so  as  to  make  the  superior  liable  if  the  officer  comes  to 
a  mistaken  conclusion.      Whether  the  officer  himself  would  be 

(1)  12  App.  Cas.,  643.  (2)  16  C.B.  N.S.,  310. 

(3)  3C.L.R.,  969. 
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liable  if  he  acted  maid  fide  is  quite  immaterial.     In  that  case  it  H-  ^-  ^'  ^' 
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is  clear  that  the   employers  would  not  be   liable,  even   in  the       ^_* 
ordinary  case   of  master  and  servant,  as  was  pointed  out  by      Baume 
Willes  J.  in  BayUy  v.   Manchester,  Sheffield  and  Lincolnshire  xhbCommon- 
Bailway  Co.  (1).     In  such  a  case,  where  the  servant  is  charged     wealth. 
with  the  duty    of   exercising  his  independent  discretion,   the    onfflth  o.j. 
wrongfulness  or  unlawfulness  of  the  act  depends  upon  the  con- 
clusions of  fact  actually  drawn.      The  duty  is  not  merely  minis- 
terial, it  is  quasi-judicial.     If  it  were  merely  ministerial  other 
considerations  would  apply,  as  will  be  shown  when  I  come  to 
deal  with  that  part  of  the  case.   In  The  Queen  v,  Comniissionera  of 
Income  Tax  (2),  which  has  already  been  referred  to  by  this  Bench 
in  dealing   with   another  case,   Lord  Eeher  M.R.   made    some 
observations    which,   if    not  precisely    in   point,    serve   as    an 
illustration  of  the  point  to  which  I  am  referring.     He  said  (3) : — 
"When  an  inferior  Court  or  tribunal  or  body,   which  has  to 
exercise  the  power  of  deciding  facts,  is  first  established  by  Act  of 
Parliament,  the  legislature  has  to  consider  what  powers  it  will 
give  that  tribunal   or  body.      It  may  in  effect  say  that,  if  a 
certain  state  of  facts  exists  and  is  shewn  to  such  tribunal  or  body 
before  it  proceeds  to  do  certain  things,  it  shall  have  jurisdiction 
to  do  such  things,  but  not  otherwise.     There  it  is  not  for  them 
conclusively  to  decide  whether  that  state  of  facts  exists,  and,  if 
they  exercise  the  jurisdiction  without  its  existence,  what  they  do 
may  be  questioned,  and  it  will  be  held  that  they  have  acted  with- 
out jurisdiction.     But  there  is  another  state  of  things  which  may 
exist    The  legislature  may  intrust  the  tribunal  or  body  with  a 
jurisdiction,  which  includes  the  jurisdiction  to  determine  whether 
the  preliminary  state  of  facts  exists  as  well  as  the  jurisdiction,  on 
Ending  that  it  does  exist,  to  proceed  further  or  do  something 
more.    When  the  legislature  are  establishing  such  a  tribunal  or 
body  with  limited  jurisdiction,  they  also  have  to  consider,  what- 
ever jurisdiction  they  give  them,  whether  there  shall  be   any 
appeal  from  their  decision,  for  otherwise  there  will  be  none."     In 
the  same  way  if  an  officer  of  the  Government  is  required  to 
investigate  facts  and  arrive  at  a  conclusion  and  act  according  to 

(I)  LR.  7  C.P.,  415 ;  L.R.  8  C.P.,  (2)  21  Q.B.D.,  .313. 

l«.  (3)  21  Q.B.D.,  313,  at  p.  319. 
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^^^        of  the  act  depends  upon  the  conclusion  he  arrives  at     If  he 

Baumk      honestly  though  mistakenly  arrives  at  a  certain  conclusion,  th& 

The  Common.  *^^  ^  ^^^  unlawful.     There  is  no  authority  for  saying  that  the 

WEALTH,     maxim  respondeat  superior  applies  in  such  a  case.     There  are 

orifflth  C.J.    numerous  analogous  cases,  of  which  Enevei*  v.  The  King  (1)  i* 

one,  and  the  latest  illustration  is  Evans  v.  Liverpool  Corparaiwn 

(2).     These  being  the  principles  applicable  to  the  determinatioa 

of  this  case,  I  proceed  to  apply  them  to  the  facts. 

I  will  refer  now  to  the  sections  of  the  Cvstains  Act  1901  under 
which  it  is  alleged  on  the  one  hand  that  the  detention  was  unlaw- 
ful, and  on  the  other  that  it  was  not  unlawful,  or  that,  even  if  it 
was  unlawful,  the  defendant   is  not  responsible  for  it.     [Hi& 
Honor  then  read  sees.  30,  32,  33, 36, 36,  37, 38, 39,  and  continued:] 
There  is,  therefore,  no  authority  for  the  taking  of  the  goods  out 
of  the  control  of  the  Customs  except  by  passing  an  entry.     It  is 
said  that  a  Minister  of  the  Government  miofht  have  allowed  th& 
goods  to  go.     It  is  possible  that  he  might.     If  he  had,  he  would 
not  have  been  acting  in  accordance  with  the  law,  although  it  may 
be  that  no  consequences  would  have  followed  from  the  want  of 
legal  warrant  for  his  act.     In  the  case  of  ad  valorem  duty  special 
provisions  are  made.     [His  Honor  then  read  sections  154, 158,  and 
167,  and  continued  :]     I  refer  to  these  sections  to  show  the  nature 
of  the  duty  imposed  on  the  collector,  in  order  to  ascertain  the  true 
value  of  goods  liable  to  ad  valorem  duty.     It  is  a  personal  duty 
cast  upon  him,  and,  if  he  in  the  exercise  of  the  discretion  cast 
upon  him  decides  that  the  sum  tendered  as  duty  is  insufficient, 
or  that  the  value  of  the  goods  as  stated  in  the  invoice  is  not  the 
connect  value,  he  is  not  only  authorized,  but  is  bound  to  detain 
the  goods  until  the  true  value  is  ascertained  in  the  manner  pre- 
scribed by  law.     Detention  of  the  goods  for  that  purpose  is  not 
wrongful,  but  rightful,  and  cannot  give  rise  to  any  cause  of  action. 
In  the  present  case  there  was,  we  are  told,  a  bond  fide  dispute  as 
to  the  proper  value  that  ought  to  be  put  on  the  goods  in  question. 
It  seems  to  have  been  a  bond  fide  dispute,  and  I  am  disposed  to 
think  that,  so  far  from  the  Collector  being  wrong,  he  was  probably 
right.     That,  however,  is  quite  immaterial  for  the  purpose  of  the 
present  decision. 

(1)  3  C.L.R.,  969.  (2)  (1906)  1  K.B.,  160. 
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I  will  proceed  now  to  deal  with  the  several  counts.     The  first   R-  C-  ^'  A- 
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count  has  gone,  because  the  taking  and  keeping  of  the  goods  was  ^ 

lawful ;  it  was  required  by  the  Act,  not  forbidden.     The  second      Baume 
count  was  for  conversion.     That  is  the  proper  form  of  action  for  the Common- 
the  wrongful  temporary  detention  of  goods,  as  was  pointed  out     wealth. 
in  the  ca.se  of  Key  worth  v.  H'UX  (1).     But,  for  the  reasons  I  have    Griffith  o.j. 
shown,  there  was  no  improper  detention  of  these  goods  until  the 
entry  was  passed,  and  the  goods  were  delivered  as  soon  as  it 
was  passed.      There  was,  therefore,  no  evidence  of  conversion, 
and  that  count  fails,  and  judgment  upon  it  was  rightly  entered 
for  the  defendant. 

In  connection  with  the  contention  that  evidence  was  wrongly 
rejected  of  conversations  between  the  oflScers  of  the  Customs  and 
the  plaintiflK)  agent,  it  was  said  that  the  evidence  was  intended 
to  prove  that  these  officers  intimated  that  they  would  not  pass 
entries  whatever  the  plaintiff  might  do.  If  any  officers  of  the 
Customs  declared  their  intention  not  to  do  their  duty  I  cannot 
Bee  how  that  can  make  their  employers  responsible  for  such  a 
failure.  It  may  be  evidence  of  jwala  fides  on  the  part  of  the 
officers.  If  so  it  would  be  irrelevant.  That  evidence  was 
therefore,  in  my  opinion,  rightly  rejected. 

The  third  and   fourth  counts  were  based  upon   the  doctrine 

laid  down  in  Barry  v.  Arnaud  (2),  and  Bar^fow  v.  Aniaud  (3). 

Those  were    actions  against  a  Customs  officer  for   wrongfully 

refusing  to  pass  entries  of  goods  which  the  defendant  claimed  to 

be  liable  to  a  duty  at  a  specific  rate,  and  it  was  held  that  the 

actions  lay.     The  question  was  not  as  to  the  value  of  the  goods, 

but  whether  they  were  liable  to  one  specific  rate  or  another. 

Tliat  was   a   pure  question  of  law.      No  question  of  fact  was 

involved.     Moreover  the  actions  were  brought  against  the  officer. 

Whether  an  action  would  lie  against  an  officer  under  the  circum- 

stances  of  the  present  case  it  is  not  necessary  to  consider.   For  the 

reasons  I  have  stated  it  would  not  lie  against  the  employer,  if  the 

officer  had  an  independent  duty  to  ascertain  the  value  of  the 

goods.    These  counts  were  framed  on  the  assumption  that  the 

defendant  was  responsible   for  a   mistake  on  the  part  of  the 

(1)  3  B.  &  A.,  685.  (2)  10  A.  k  £.,  646. 

(3)  8Q.B.,595. 
VOL.  IV.  8 
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H.  C.  OF  A.  officer.     These  two  cases,  therefore,  have  no  application  to  the 

present  case,  and,  if  they  had,  they  do  not  show  that  an  action 
»  "  »i  •    * 

Baume      would  lie  against  the  defendant  here.     If  the  action  lay  at  all  it   ■, 

ThkCommon-  w^^l^  ^  f^^  conversion,  and  the  special  counts  might  be  treated 
WEALTH,     in  that  C€tse  as  informal  coimts  for  conversion. 

Griffith  O.J.        There  were  some  other  points  made  with  respect  to  these  counta    ■ 
The  goods  in  question  in  these  counts  comprised  four  small  lots    | 
of  goods  which  arrived  by  parcels  past  in  March  and  May  1903, 
of  the  total  value  of  about  £70.     They  were  not  delivered  till  6th 
July  when  the  entries  were  passed.     The  plaintiff  by  agreement 
with  the  defendant  gave  particulars   of  his  claim.       He  might 
have  been  ordered  to  do  so,  but  he  did  so  without  an  order  and 
the  matter  should  be  treated  as  if  the  particulars  had  been  ^ven 
under   order  of  the  Court.      They  were   given  under   the  first 
five    counts    of    the    declaration.      Subsequently    the    plairitiflF 
delivered   another   document   which   may   be   considered  as  an 
amendment  of  these  particulars.     In  that  the  day  of  the  wrong- 
ful  acts   complained   of   in   the    1st,  2nd,  3rd   and   4th   counts 
was  alleged  to  be  6th  July.      Evidence  was  tendered  tliat  the 
passing  of  the  entries  in  respect  of  these  goods  which  had  been 
detained   was  not  on   6th  July  but   in   March  and  May  1903. 
Objection  was  taken  by  the  defendant  that  this  was  not  a  fair 
intimation  of  the  dates  of  the  wrongful  acts  complained  of,  and  the 
learned  Chief  Justice  thought  the  argument  a  sound  one,  and 
declined  to  allow  an  amendment.     It  was  objected  that  he  was 
bound  to  allow  an  amendment,  but  it  appears  to  me  to  have  been 
a  matter  entirely  in  his  discretion.     Bearing  in  mind  that  the 
evidence  sought  to  be  given  related  to  transactions  in  March  and 
May,  the   defendant  may  very  well  have  been   prejudiced  by 
having  been  previously  told  that   evidence  would  be  required 
of  matters  that  took   place  in  July,  and  having  prepared  its 
evidence  accordingly.     The  matter  was  entirely  in  the  di.scretion 
of  the  learned  Judge,  and  I  see  no  reason  for  dissenting  from  the 
conclusion  at  which  he  arrived.      But  even  if  the  evidence  had 
been  admitted  with  respect  to  these  four  lots  of  goods,  the  only 
damages  the  plaintiff  could  have  recovered  for  their  temporary 
detention  would  have   been  the   actual  pecuniary   loss  he  had 
sustained  by  reason  of  the  delay.     Considering  that  the  goods 
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were  onlv  worth  £70,  and  were  detained  for  a  very  few  weeks,  ^'  ^-  ^'  ^* 
the  maximum  dama^fe  would  have  been  less  than  £20,  and  it  is  ' 

not  the  practice  of  the  Supreme  Court  to  grant  a  new  trial  for  a      Baumb 
mistake  relating  to  a  trifling  sum  of  that  kind.     Damages  could  theCommon- 
not  have  been  recovered  exceeding  the  actual  pecuniary  loss,  and     wkaltu. 
it  is  very  doubtful  whether  they  could  have  been  more  than  the    o/imth  c.j. 
AiDonnt   specified  in   sec.   167,  which   lays   down  a   rule   as  to 
damac^es  in  ca.ses  of  this  kind.     Whether  that  is  an  exclusive  rule 
or  not  may  be  a  matter  for  consideration  at  some  future  time. 

It  appears,  therefore,  that  as  regards  the  first  four  counts  of 
the  declaration  the  plaintiff  has  no  cause  of  action.  His  motion 
for  a  new  trial  was  on  the  same  grounds  as  the  other  points  with 
respect  to  the  rejection  of  evidence,  that  is,  that  he  would  have 
been  able,  if  allowed,  to  show  something  in  aggravation  of 
damages.  The  result  is  that  the  plaintiffs  motion  fails  on  all 
points,  and  tlie  defendant  is  entitled  if  it  pleases  to  ask  simply 
that  the  motion  be  dismissed.  It  has,  however,  asked  for  certain 
relief  on  its  side,  the  most  important  being  that  the  damages  on 
the  other  counts  should  be  reduced  to  nominal  damages. 

Now,  the  fifth  count,  for  not  giving  copies  of  documents  to  the 
plaintifT,  discloses  a  breach  of  an  absolute  duty  cast  by  the  Statute 
npon  the  Customs  Department.  That  appears  to  me  to  be  a 
purely  ministerial  duty.  When  books  are  taken  in  this  way  the 
owner  is  entitled  to  have  copies  given  to  him,  and  if  the  Customs 
authorities  do  not  furnish  copies,  there  is  a  breach  of  the  law 
resulting  in  a  man  being  deprived  of  his  property,  and  for  such  a 
breach  an  action  will  lie,  and  I  think  the  Commonwealth  is 
liable  for  it  in  an  action  of  tort.  The  question  what  damages 
are  to  be  recovered  is  a  different  matter. 

The  sixth  count,  for  seizure  of  books,  fails  because  there  is 
ample  evidence  that,  before  the  books  were  demanded  by  the 
Customs  officers  in  Sydney,  goods  of  the  plaintiff  had  been 
detained  in  Melbourne.  It  is  not  necessary  to  refer  to  the  evi- 
dence on  that  point  in  detail.  The  learned  Judge  very  properly 
declined  to  direct  the  jury  otherwise.  That  count  therefore  fails ; 
but  the  new  assignment  was  treated  at  the  trial  as  meaning  that 
the  defendant  not  only  seized  the  books  but  detained  them  for 
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H.  C.  OP  A.  an  unreasonable  time.  The  seventh  count  will  not  lie  for  return 
of  the  goods,  all  the  goods  having  been  returned.  The  complaint 
Baumk  would  more  properly  form  the  subject  of  a  count  for  trover,  but 
TheCommon-  ^'^^^  ^^  ^  matter  of  form  to  which  this  Court  is  not  in  the  habit 
WEALTH,  of  giving  serious  attention.  As  to  the  detention  of  the  goods,  if 
Griffith  c. J.  they  were  lawfully  taken,  the  detention  does  not  become  unlawful 
until  the  time  during  which  they  might  lawfully  be  detained  has 
expired,  and  tlie  person  entitled  to  possession  of  them  has 
demanded  them.  There  was  a  demand  for  the  books  in  March, 
but  there  was  no  further  application  to  return  them  until  July, 
when  the  matter  was  settled.  It  ma}',  however,  be  taken  that 
the  demand  in  March  was  continuous,  and  that  damages 
may  be  given  for  unreasonable  detention  of  them  after  the  time 
when  the  plaintiff*  became  entitled  to  them.  But  no  point  was 
made  as  to  that.  Assuming,  however,  that  the  plaintiff  is 
entitled  to  damages  for  detention  of  the  books  after  the  time 
when  the  Customs  had  done  with  them,  for  wliich  I  think  an 
action  would  lie  against  the  Commonwealth,  it  was  contended 
for  the  Commonwealth  that  these  damages  would  be  nominal 
only.  I  think  not.  The  distinction  between  nominal  and  real 
damages  was  pointed  out  very  clearly  by  Lord  Halsbiti^y  L.C. 
in  the  "  The  Mediana ''  v.  "  The  Coimt ":  "  The  Mediana  "  (4)  cited 
by  Mr.  Knox.  He  said : — "  I  wish,  with  reference  to  what  has 
been  suggested  at  the  bar,  to  remark  upon  the  difference  between 
damages  and  nominal  damages.  *  Nominal  damages  *  is  a 
technical  phrase  which  means  that  you  have  negatived  anything 
like  real  damages,  but  that  you  are  affirming  by  your  nominal 
damages  that  tliere  is  an  infraction  of  a  legal  right  which,  though 
it  gives  you  no  right  to  any  real  damages  at  all,  yet  gives  you  a 
right  to  the  verdict  or  judgment  because  your  legal  right  has 
been  infringed.  But  the  term  *  nominal  damages  *  does  not  mean 
small  damages.  The  extent  to  which  a  person  has  a  right  to 
recover  what  is  called  by  the  compendious  phrase  damages,  but 
may  be  also  represented  as  compensation  for  the  use  of  something 
that  belongs  to  him,  depends  upon  a  variety  of  circumstances, 
and  it  certainly  does  not  in  the  smallest    degree    suggest  that 

(4)  (19()0)  A.C.,  113,  at  p.  116. 
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becaase  they  are  small  they  are  necessarily  nominal  damages."  ^'  C.  of  A.' 
Then  he  referred  to  various  cases  one  of  which  was  the  taking 
away  of  a  chair  for  which  the  damages  would  be  small.     So  here      Baumk 
I  think  the  plaintiff  is  entitled  to  damages,  not  nominal.     I  think  jhpCommok- 
that  there  can  be  no  doubt  that  if  the  maximum  amount  of  damages     wealth. 
recoverable  were  one  shilling, that  is,  nominal, then  this  Court  would    ciifflth  o.j. 
have  jurisdiction  under  its  practice  to  reduce  the  verdict  to  that 
amount.     But  unless  the  amoimt  is  limited  to  what   is  called 
nominal  damages,  the  Court  has  no  jurisdiction  to  reduce  them 
except  by  the  consent  of  the  parties.     That  was  pointed  out  in 
Watt  V.  Watt  (5).     But  the  action  being  for  a  mere  interference 
with  a  proprietary   right  there  can  be  no  vindictive  damages. 
There  is  no  element  of  wounded  feelings  or  annoyance  or  any- 
thing of  that  kind.     The  only  damages  recoverable  therefore  are 
the  pecuniary  loss  actually  sustained  by  the  plaintiff  by  reason  of 
the  wrongful  acts  of  the  defendant.      They  are  two:  firat,  the 
detention  of  the  books  for  some  period,  not  very  long,  after  6th 
July ;  and,  second,  the  delay  in  giving  the  plaintiff  copies  of  the 
docoments.   There  is  no  evidence  whatever  that  he  sustained  any 
pecuniary  loss  in  respect  of  either  matter.   The  case  seems  to  have 
gone  to  the  jury  as  a  case  of  general  oppressive  action  on  the  part 
of  the  Customs  for  which  the  jury  should  give  what  damages  they 
thonght  the  defendant  ought  to  pay.     There  was  no  evidence  of 
ftny  specific  loss.     It  does  not  appear  that  the  plaintiff  sustained 
damages  to  the  extent  of  one  farthing.     It  is  obvious,  therefore, 
that  the  amount  of  damages  awarded  is  excessive.     The  plaintiff 
was  only  entitled  to  be  compensated  for  the  actual  pecuniary  lass 
that  he  could  prove  that  he  sustained.     I  do  not  mean  that  that 
most  be  assessed  in  pounds  shillings  and  pence,  but  there  must  be 
some  proportion  between  the  damages  awarded  and  the  possible 
injury  sustained  by  the  loss  of  these  documents,  most  of  which 
related  to  old  transactions  very  likely  long  since  closed  and  done 
with. 

It  follows,  in  my  opinion,  that  the  defendant  is  entitled,  if 
it  desires  it,  to  a  re-assessment  of  damages  on  the  fifth  and 
sixth  oount&  Otherwise  the  motion  will  be  dismissed,  and  in 
either  case  the  plaintiff  should  pay  the  costs. 

(5)  (1905)  A.C.,  115. 
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H.  C.  OF  A.       Barton  J.      As  I  agi-ee  with  His  Honor  the  Chief  Justice  in 

1906.        ^j^g  conclusions  at  which  he  has  arrived,  and  the  reasons  which 

Bauhk       ^^  has  stated  in  his  judgment,  I  content  myself  with  concurring. 

V. 

TheCommon- 
WEALTH.         O'CoxNOR  J.   The  plaintifTs  claim  in  this  case  naturally  divides 

O'Connor  J.  itsclf  iuto  two  parts,  fii-st,  that  the  Commonwealth  by  it«  oflScers 
has  wrongfully  interfered  with  his  right  to  the  possession  of  his 
goods,  namely,  his  merchandise,  books,  invoices  and  other  papers  » 
secondly,  that  the  Commonwealth  by  its  officers  has  wrongfully 
failed  to  carry  out  the  obligations  to  the  plaintiff  as  an  importer 
of  goods  which  the  Gustovfia  Act  has  imposed  upon  it.  In 
regard  to  the  plaintiff  s  claim  as  to  his  mercliandise,  the  learned 
Chief  Justice  at  the  trial  ruled  that  he  could  not  recover,  and  on 
those  counts  a  verdict  was  returned  by  His  Honor's  direction  for 
the  defendant.  In  that  ruling  I  entirely  concur.  With  regard 
to  the  claims  relating  to  the  books  and  invoices  the  plaintiff 
recovered  a  verdict.  The  reasons  which  lead  me  to  the  conclusion 
at  which  I  have  arrived  on  that  point  I  shall  state  later  on.  In 
the  first  place  I  will  state  why  in  my  opinion  the  plaintiff's  claim 
in  regard  to  his  merchandise  cannot  be  sustained. 

In  the  consideration  of  this  question  the  Customs  Act  1901  is 
really  the  basis  of  the  claim  and  of  the  defence.  The  whole 
case,  therefore,  depends  upon  what  are  the  rights  of  the  Common- 
wealth and  what  are  the  rights  of  the  plaintiff  under  that  Act 
But  before  dealing  with  the  Act  it  is  necessary  to  consider  the 
contention  of  the  defendant  that  it  is  not  liable  in  respect  of 
any  of  these  claims  because  the  Commonwealth  is  entitled  to 
avail  itself  of  the  old  rule  that  an  action  of  tort  cannot  be 
brought  against  the  Crown.  In  face  of  the  provisions  of  sees.  56 
and  64  of  the  Judicially  Act  1903  it  is  impossible  to  support 
that  contention.  Long  before  the  passing  of  the  Constitution  Act 
the  several  States  of  Australia  had  brought  the  law  with  regard 
to  claims  against  the  Government  more  into  conformity  with 
modern  notions  of  fairness  and  common  sense  than  those  which 
prevailed  in  the  days  when  the  maxim  was  strictly  upheld ;  and 
in  all  the  States,  in  some  form  or  other,  it  was  possible  to  bring  an 
action  of  tort  against  the  Crown.  Before  the  passing  of  the 
ConstittUion  Act  there  had  been  an  authoritative  decision  of  the 
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Privy  Council  in  Farnell  v.  Bowman  (1),  as  to  the  meaning  of   1^'  ^'  ^'  ^' 

1006 

the  Act  in  New  South   Wales  which   had   brought  about  this        ^^^ 
change  in  the  law.     It  was  held  in  that  case  that  the  Act  gave  a      Baumk 
subject  the  same  rights  against  the   Crown   as  he  would  have  theCommon- 
against  a  subject,  with  regard  to  all  matters  of  tort  and  contract,      wealth. 
That  Act  was  in   much   the  same  language  as  sec.  54  of  the     O'Connor  j. 
Judicially  Act  1903,  and  it  was  held  that  a  right  of  action  for 
tort  against  the  Crown  was  there  given.      The  Constitution  of 
the  Commonwealth,  sec.  48,  gave  power  to  Parliament  to  make 
laws  regulating  proceedings  by  subjects  against  the  Common- 
wealth  and   against  the   State,  and   that  power   was  at  first 
exercised  by  the  Commonwealth  in  passing  a  temporary  Act  in 

1902,  called  the  Glaima  against  the  Commonwealth  Act  1902. 
In  that  Act,  sec.  2  sub-sec.  3,  the  rights  of  the  public  in  such  an 
action  were  described  by  the  same  phrase  as  that  used  in  sec.  64 
of  the  Judiciary  Act  1903.  It  was  enacted  that  the  rights  of 
parties  in  actions  against  the  Commonwealth  should  be  as  nearly 
as  possible  the  same  as  in  actions  between  individuals,  following 
the  words  used  in  the  New  South  Wales  Act,  which  had  been 
under  consideration  in  Farndl  v.  Botvman  (1).  The  Act  of  1902 
was  a  temporary  Act,  and  was  repealed  by  the  Judiciary  Act 

1903,  which  now  contains  the  law  on  the  subject.   The  temporary 
Act  of  1902  gave  a  right  merely  to  petition  the  Crown  in  the 
form  of  a  petition  of  right  and  it   was  in   the   power  of  the 
Government  to  appoint  a  nominal  defendant,  but  if  the  Govern- 
ment refused   to  do  so  the  subject  had  no  remedy.      But  the 
Judiciary  Act  1903,  as  if  to  emphasize  the  equality  of  subject 
and  Crown  in  litigation,  gave  the  right  directly  to  the  subject  to 
sue  the  Commonwealth  or  the  State,  and.  declared  that  when  the 
action  was  brought,  the  rights  of  the  person  suing  were  to  be  the 
Kame  as  in  an  action  against  an  individual.     The  law  with  regard 
to  claims  against  the  Commonwealth  now  stands  in  that  position. 
The  Commonwealth  acts,  as  all  Governments  must  act,  by  its 
serN'ants,  and  whenever  the  relation   of  the   Commonwealth  to 
its  servants  is  such  that  in  a  similar  case  an  individual  would 
be  liable  for  the   acts   of   his  servant,   the   Commonwealth   is 
liable  for  the  acts  of  its  servants.      This  applies  to  cases  of 

(1)  12  App.  Cas.,  643. 
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H.  C.  OF  A.  contract,  cases  of  wrongful  interference  with  property,  and  cases 

1906.        ^f  neglect  to  perform  a  statutory  duty.   But  in  all  these  cases  the 

Baumk      plaintiff  must  show,  against  the  Commonwealth  just  as  against 

T     Co  MON  ^^   individual,   that  some   wrong   has   been   committed  by  the 

wKALTu.     Commonwealth   through   its   servants,  for  which  the   Common- 

o'Conuor  J.    Wealth  is  responsible,  or  that  some  duty  has  been  imposed  upon 

the  Commonwealth,  either  directly  or  through  its  servants,  for 

a  breach  of  which  the  Commonwealth  is  liable. 

Before  dealing  with  the  application  of  this  principle  to  the 
several  claims  under  consideration  I  shall  refer  to  the  sections  of 
the  Customs  Act  1901  from  which  the  defence  on  the  part  of  the 
Commonwealth  is  to  be  gathered,  and  upon  which  also  rest  the 
causes  of  action  for  breach  of  duty  upon  which  the  plaintiff  relies. 
There  is  a  group  of  sections  in  the  Customs  Act  1901,  extending 
from  sea  30  to  sec.  48,  under  the  general  heading  of  "  Customs 
Control  Examination  Entries  and  Securities  generally."  Sec.  80 
declares  that  "Goods  shall  be  subject  to  the  control  of  the 
Customs  as  follows : — (a)  As  to  all  goods  imported — from  the 
time  of  importation  until  delivery  for  home  consumption."  I 
need  not  quote  the  rest  of  the  section.  There  can  be  no  delivery 
for  home  consumption  until  the  entry  is  passed,  and  passing 
the  entry  can  be  effected  only  by  the  signing  of  the  eiitiy^  by 
the  collector.  The  goods  are  therefore  under  Customs  control 
from  the  time  of  importation  until  the  collector  signs  the  entry; 
and  not  only  is  there  a  right  in  the  Customs  officers  or  the 
collector  to  keep  possession  of  the  goods,  if  they  think  fit,  during 
that  period,  but  there  is  a  statutory  prohibition  against  anyone 
interfering  with  the  goods  unless  by  the  authority  and  in  accord- 
ance with  the  Act.  That  is  expressly  provided  by  sec.  i^. 
Therefore  until  the  entry  ha,s  been  signed  by  the  collector  it 
is  clear  that  the  importer  has  no  right  to  the  possession  of  the 
goods.  In  this  case  as  soon  as  the  entry  was  signed  by  the 
coDector  the  goods  were  delivered  up,  and  therefore  it  seems  to 
me  that  the  answer  of  the  Commonwealth  that  it  is  protected 
in  respect  of  claims  as  to  interference  with  the  merchandise  is 
completely  justified  by  those  provisions  of  the  Customs  Act  1901. 
But  the  plaintiff  put  his  claim  on  another  ground.  Assuming 
that  he  could  not  get  possession  of  the  goods  until  the  entry  was 
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.signed,  he  contends  that  the  collector  was  guilty  of  a  breach  of   ^-  C  of  A. 

duty  in  not  signing  the  entry.     An  examination  of  the  sections 

relating  to  the  duties  of  the  collector  will  demonstrate  that  no  sucli      Baumr 

cause  of  action  can  be  maintained.     The  principle  underlying  the  x«ibCommon- 

whole  of  these  sections  relating   to   dealing   with  goods  under     wealth. 

Customs  control  is  that  the  Customs  shall  keep  control  of  the    o'Connor  j. 

goods  until  duty  is  paid.     In  regard  to  duties  which  are  specific 

in  amount,  and  as  to  which  the  only  questions  of  fact  that  are 

likely  to  arise  are  as  to  weight,  (juantity,  or  number,  there  is 

generally  very  little  difficulty.      But  where  duty  is  chargeable 

according  to  value  altogether  difterent  considerations  arise.     The 

duty  cannot  be  determined   withodt  the   determination  of  the 

value,  and  the  first  question  that  must  arise,  in  considering  the. 

rights  of  the  importer  and  the  rights  of  the  collector  is  who  is 

to  determine  for  the  time  being,  for  the  purpose  of  freeing  the 

goods  from  Customs  control,  what  the  duty  is.   That  responsibility 

is  imposed  upon  the  collector,  and  necessarily  so.      The   collector, 

for  the  purpose  of   carrying  out  that  duty,  has  a  number   of 

powers  under  different  sections  of  the  Act,  to  which  I  need  not 

uow  refer  in  detail,  for  the  purpose  of  ascertaining  value  in  order 

tliat  the  proper  amount  may  be  demanded  and  paid  before  the 

goods  are  released  from  Customs  control.      In  a  case  like   the 

present  the  (juestion  of  value  is  to  be  determined  on  the  principle 

embodied  in  sec.  154.      The  value  shall  be  taken  to  be  the  fair 

market  value  of  the  goods  in  the  principal  markets  of  the  country 

whence  they  were  exported,  and  in  order  to  ascertain  what  is  the 

fair  market  value  of  the  goods  in  the  principal  markets  of  the 

country  whence  they  were  exported,  it  may  be  necessary,  as  it 

may  have  been  necessary  in  this  case,  for  the  collector  to  make 

inquiries.    He  is  not  bound  to  take  the  statement  of  the  importer 

as  to  the  value  of  the  goods.      He  is  entitled  to  make  inquiry  for 

himself.     In  this  case  it  would  be  necessary  to  make  inquiries  in 

London  as  to  the  market  value  of  goods  of  this   kind,  and  to 

inquire  into  all  the  circumstances  under  which  the  goods  were 

imported  from  Switzerland  to  London  and  sold  there,  and  the 

value  which   under  the  circumstances  they  would  have   in  the 

London  market.     While  that  inquiry  was  going  on,  the  colbector 

was  justified   in  delaying  delivery   of   the   goods  until   he  had 
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H.  C.  OK  A.  satisfied  himself  as  to  their  value.      One  of  the  complaints  of  the 

1906.        plaintiff  is  that  the  collector  would  not  inform  him    what  the 

Baumk      duty  was,  and  he  says  that,  if  he  had  been  informed,  he  would 

„,     J^'  have  paid  it.       He  contends  that  the   collector  was  bound  to 

WEALTH,  inform  him  of  the  amount  of  duty  claimed.  I  can  see  no  such 
duty  imposed  by  the  Act  upon  the  collector.  He  is  not  called 
upon  to  make  a  guess  as  to  value,  but  to  ascertain  the  value.  If 
it  is  impossible  to  ascertain  that  without  making  inquiries  which 
involve  delay,  it  is  unfortunate  for  the  importer,  but  if  it  is  the 
collectors  duty  to  make  those  inquiries,  there  is  no  remedy. 
Looking,  therefore,  at  the  whole  of  these  sections  regulating  the 
duty  of  the  collector  in  dealing  with  imported  goods,  it  is  plain 
that  the  collector  is  appointed  by  the  Act  to  adjudicate  for  the 
time  being  on  the  question  of  value.  It  is  left  to  his  judgment 
and  discretion  to  decide,  and  so  long  as  he  uses  his  position  in  the 
inquiry  honestly  there  can  be  no  claim  even  against  him  for 
detaining  the  goods  pending  inquiry,  nor  is  he  under  any  obliga- 
tion to  come  to  any  particular  conclusion  as  to  value,  or  to  pass  the 
entry  on  presentation  or  tender  of  any  particular  duty  by  the 
importer.  That  being  so,  if  this  action  had  been  against  the 
collector,  it  seems  to  me  impossible  that  the  plaintiff  could 
succeed  in  his  allegation  of  a  breach  of  duty.  I  may  say,  in 
regard  to  that  part  of  the  case,  I  agree  with  my  learned  brother 
the  Chief  Justice,  that  the  cases  that  have  been  referred  to— 
Barry  v.  Arnavxi  (1),  and  Bai*row  v.  Amaud  (2) — do  not  apply. 
Both  those  were  cases  in  which  the  liability  of  the  goods  to  duty 
was  a  pure  question  of  law.  Even  if  the  question  to  be  deter- 
mined by  the  collector  here  were  a  pure  question  of  law,  I  very 
much  doubt  whether  those  decisions  would  apply  to  a  case  under 
the  Customs  Act  1901,  but  it  is  not  necessary  to  decide  that  ques- 
tion. Certainly  where  the  duty  of  determining  the  value  is  cast 
upon  the  collector  as  in  the  present  case,  they  can  have  no 
application.  But  assuming  that  the  collector  would  personally 
be  liable,  there  still  remains  the  question  whether  the  Common- 
wealth is  liable  for  the  acts  of  the  collector.  As  I  stated  in 
the  earlier  part  of  ray  judgment,  with  regard  to  the  liability  of 
the  Commonwealth  in  a  suit  or  action  by  a  subject,  the  liability  of 

(1)  10  A.  &  E.,  646.  (2)  8  Q.B.,  595. 
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the  Commonwealth  for  the  acts  of  its  servants  depends  altogether   H-  C.  of  a. 
upon   the    relation  of   the   Commonwealth   to    its    servants   in        ^^^^ 
regard  to  the  particular  matter  in  question.     No  doubt  there  are      Baumb 
many  cases  in  which  the  Commonwealth  is  liable  for  all  the  acts  xhbCommon. 
of  its  servants  when  acting  within  the  scope  of  their  authority,      wealth. 
But  where  Parliament   has  regulated  the  administration  of  a    oconnorJ. 
Department,  and  has  imposed  duties  upon  the  Commonwealth 
and  special  duties  upon  its  officers,  quite  different  considerations 
arise.    If  the  Statute  imposes  a  duty  upon  the  Commonwealth, 
the  Commonwealth  is  liable  for  the  breach  of  that  duty  by  its 
servants.   But  it  does  not  follow  that  because  the  Statute  imposes 
a  duty  upon  the  servants  of  the  Commonwealth  the  Common- 
wealth is   liable   for  the  breach   of  the  servant's   duty.     The 
obligation  may  be  placed  upon  the  servant  in  such  a  way  that 
a  duty  on    the    Commonwealth    may   be    necessarily    implied. 
But  the  form  of  the  Statute  and  the  words  of  the  legislature 
must  be  considered  in  every  case.      In    this  case  the   duty   of 
passing  of  the  entry,  and  the  control  of  the  goods  while  the 
amount  of  duty  is  being  considered,  are  placed  upon  a  desig- 
nated officer,  the   collector,  who  is  invested  not  only  with  the 
carrying  out  of  certain  administrative  duties  in  regard  to  the 
goods,  but  also  with  the  responsibility  of  deciding  according  to 
his  own  discretion  as  to  the  amount  of  duty  chargeable,  and  as  to 
how  they  are  to  be  disposed  of  in  the  meantime.    As  that  duty  is 
imposed  upon  the  collector  and  not  upon  the  Commonwealth,  it 
appears  to  me  that  the  collector  is  the  officer  designated  to  dis- 
charge that  duty,  and,  his  duties  being  so  particularly  specified, 
the  case  comes  within  the  principle  of  Tobin  v.  The  Queen  (1) 
and  Enever  v.   Tfie  King  (2),  which  were  referred  to  by  my 
learned  brother  the   Chief  Justice.      Where  the  officer  of  the 
Government  has  imposed  upon  him  a  particular  duty,  the  respon- 
sibility to  discharge  which,  according  to  his  discretion,  rests  upon 
him,  the  Commonwealth  is  not  liable  for  his  failure  to  discharge 
it,  or  for  his  failure  to  come  to  a   correct   conclusion  where  a 
matter  of  judgment  is  involved.     That  being  so,  it  appears  to  me 
thai  there  can  be  no  claim  in  this  case  against  the  Commonwealth 
for  the  breach  of  duty  alleged  in  regard  to  the  passing  of  entries 

(1)  16  CRN.S.,  310.  (2)  3  C.L.R.,  969. 


124  HIGH    COURT  [1906. 

H.  C.  OP  A.  by  the  collector,  and,  therefore,  that  the  plaintifFs  claim  in  regard 
^^^'        to  his  merchandise  is  altogether  without  any  foandation. 
Baumr  ^^  ^o  ^^^  claims  with  regard  to  the  books,  both  parties  at  the 

T  c  H  N'  *'^  '*^  apparently  agreed  to  treat  the  claim  as  one  for  the  detention 
WKALTFT.  of  the  books  and  invoices  for  an  unreasonable  time,  although  the 
O'Connor  J.  claim  in  the  declaration  waus  not  in  that  form.  It  mast  now  be 
taken  that  that  was  substantially  the  claim.  The  rights  of  the 
importer  and  the  rights  of  the  Commonwealth  with  respect  to 
these  particular  invoices  depend  entirely  upon  the  construction  of 
sees.  214  and  215.  It  is  undoubted  that,  when  the  demand  was 
made  for  these  books,  goods  had  been  detained,  and  therefore  the 
position  had  arisen  in  which  sec.  214  justifies  the  collector  in 
retaining  possession  of  the  books  and  invoices  dealing  with  the 
same  class  of  goods  for  a  period  of  five  years  before.  Therefore, 
in  the  original  taking  and  dealing  with  these  books,  the  Common- 
wealth were  justified  under  sec  214.  But  it  is  said  that  the 
Commonwealth  became  liable  for  detaining  the  books  unreason- 
ably beyond  the  period  allowed  by  sees.  214  and  215.  Sec.  215 
gives  power  to  the  collector  to  impound  or  retain  documents 
presented  in  connection  with  any  entry  and  required  to  be  pro- 
duced under  the  Act.  It  was  contended  by  counsel  for  the 
Commonwealth  that  that  section  entitled  the  collector  to  keep 
possession  of  the  documents  as  long  as  he  liked  without  any 
question.  I  do  not  think  that  is  the  proper  construction  of  the 
section.  The  words  are  "impound  or  retain."  I  think  the 
collector  is  only  entitled  to  retain  the  documents  as  long  as  is 
necessary  for  the  purpose  of  dealing  with  the  goods  in  relation 
to  which  the  documents  were  originally  impounded,  and  if  he 
retains  them  for  an  unreasonable  time  beyond  that  period  the 
Commonwealth  is  liable.  There  are  various  purposes  for  which 
the  books  and  invoices  might  be  detained.  In  some  cases  it  may 
be  reasonable,  where  there  are  other  questions  arising  with  regard 
to  the  books  and  invoices,  to  detain  them  after  the  goods  have 
been  dealt  with.  But  in  other  cases  it  might  be  quite  unreason- 
able to  detain  them.  There  must  be  this  implied  limitation  on 
the  power  of  the  collector  to  detain  documents  that  he  hais  only 
a  right  to  do  so  for  as  long  a  time  as  is  reasonable  under  the 
circumstances. 
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Having  regard  to  the  rights  given  to  the  importer  to  have  his   H.  C.  of  a. 

1906 

goods  freed  from  Customs  control  under  the  Act,  it  appears  to  me 

that  there  is  in  this  case  evidence  of  detention  for  an  unreason-      Baomk 

able  time.      That  cause  of  action,  like  any  other  where  the  claim  xuk Common- 

]b  for  a  breach  of  a  statutory  obligation,  can  only  be  maintained      wkaltu. 

where  actual  damage  has  occurred  by  reason  of  the  breach   of    o'Connorj 

duty.  There  is  evidence  from  which  it  may  be  inferred  that  some 

actual  damage  has  occurred  in  this  case ;  the  action,  therefore,  is 

maintainable.     The  amount  of  damage  is  another  matter.      In 

the  same  way  I  think  the  plaintiff  wa3  entitled  under  sec.  215  to 

have  certified   copies   of   the   documents    which   the   defendant 

retained.      It  appeal's  that  he  was  not  able  to  get  certified  copies 

of  some  of  them.     There  also  the  question  of  damages  must  be 

considered.     I  entirely  agree  with  the   rule  as  to  the  damages 

which  has  been  laid   down  by  my   learned   brother   the  Chief 

Justice.     The  damages  to  be  recovered  are  the  damages  incurred, 

which  follow  directly  and  naturally  from  the  wrong  complained 

of.    There  can  be  nothing  in  the  nature  of  vindictive  damages  or 

punishment  for  the  breach  of  duty. 

Looking  through  the  evidence  in  this  case  I  find  it  almost 
impossible  to  discover  any  evidence  of  material  damage  arising 
from  these  causes  of  action,  either  for  the  detention  of  books  and 
documents  or  for  the  failure  to  give  certified  copies.    The  verdict, 
therefore,  of  £750  for  these  causes  of  action,  which  were  the  only 
causes  of  action  before  the  jury,  is  one  which  cannot  be  supported 
if  the  respondent  wishes  to  have  it  set  aside  on  the  ground  that  the 
damages  are  excessive.   I  therefore  concur  in  the  judgment  of  my 
learned  brother  the  Chief  Justice,  that,  with  regard  to  the  first 
four  counts  of  the  declaration    the  ruling  of  the  learned  Chief 
Justice  of  the  Court  below  was  right,  and  the  verdict  ought  to  be 
entered  for  the  defendant ;  and  with  regard  to  the  causes  of  action 
for  which  the  plaintiff  has  recovered  damages,  that  if  the  Com- 
monwealth presses  its  claim  for  a  new  trial,  a  new  trial  must  be 
had  for  the  re-assessment  of  those  damages.      The  new  trial,  of 
course,  must  be  limited  to  the  question  of  damages. 

Bavin,  for  the  Commonwealth,  infoi*med  the  Court  that  the 
respondent  did  not  desire  a  new  trial  for  assessment  of  damages. 
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H.  c.  OF  A.       Griffith  C.J.    In  that  case  the  appellant's  motion  will  be 
dismissed  with  costs. 


Haumk 

V. 

ThkC'ommon 

WEALTH. 


Motion  dismissed  with  costs. 

Solicitor,  for  the  plaintiff,  Mark  Mitcliell. 
Solicitors,  for  the  Commonwealth,  Macnamara  &  Smith  for 
tlie  Croiim  Solicitor  for  the  Commonwealth. 

C.  A.  W. 
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PRISCILLA  TRAINER  ....        Appellant; 

AND 

THE  KING  Respondent. 


ON   APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW   SOUTH  WALES. 

H.  (/.  OF  A.    Criminal  Law — Receiving  stolen  property — Ooods  the  property  of  person  unknown— 
1900.  Hvideuce— Recent  possession — False  slatemtnt  by  person  in  possesnon. 

o       .  >  The  prisoner  was  found  by  the  police  in  possession  of  certain  sheep,  and,  on 

.        ^..   ^^1  being  questioned,  gave  an  untrue  account  of  the  way  in  which  they  came  into 

her  possession.     She  was  charged  with  stealing  and  with  receiving  sheep  the 

Griffith  C.J.,  property  of  some  person  or  persons  unknown.     Except  her  own  statement 

Hartonand  i      r       j  r  r  r 

O'Connor  J  J.  there  was  no  evidence  as  to  the  ownership  of  the  sheep,  or  as  to  their  having 

been  stolen.     She  was  convicted  of  receiving. 

Held,  that  there  was  not  sufficient  evidence  to  support  the  conviction. 

On  an  indictment  for  larceny  or  receiving  no  presumption  adverse  to  the 
accused  may  be  drawn  from  the  fact  that  the  goods  alleged  to  have  been  stolen 
or  feloniously  received  were  found  in  his  possession  unless  there  is  evidence  of 


4  C.L.R.]  OF  AUSTRALIA.  127 

ownership  in  some  person  other  than  the  accused,  and  also  evidence  from  which    H.  O.  of  A. 

the  jury  may  reasonably  infer  that  the  goods  were  taken  by  some  person  1906. 

inri^o  domino.  '^"'^^ 

Trainer 

Decision  of  the  Supreme  Court :  Bex.  v.   Trainer,  (1906)  6  S.R.  (N.S.W.),     rj-^g  Kino 
407,  reversed.  

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  upon  a  special  case  stated  by  FitzluiQ*dinge  D.C.J.,  Chair- 
man of  Quarter  Sessions. 

The  prisoner  was  charged  at  Quarter  Sessions  with  stealing  and 

also  with  receiving  three  lambs  the  property  of  a  person  unknown. 

Some  young  lambs  had  been  missed  from  one  of  several  sheep 

rang  within  a  few  miles  of   the    prisoner's   house,  and  though 

a  careful  search  was  made  they  were  not  found.     Very  shortly 

afterwards  three  lambs  similar  in  age  and  breed  to  the  missing 

ones,  but  not  identified  with  them,  were  found  in  the  prisoner's 

possession.     The  Iambs  missed  and  the  lambs  found  weie  of  the 

same  breed  as  nearly  all  the  other  sheep  in  the   surrounding 

district.    She   was   questioned   as   to  how   they  came  into  her 

possession,  and  at  different  times  she  gave  diflerent  inconsistent 

accounts.    At  the  trial  she  endeavoured  to  support  one  of  her 

statements  by   producing  receipts  which  were  alleged  by   the 

Crown  to  be  fraudulent.     The  Judge  directed  the  jury  that,  if 

they  were  satisfied  on  the  evidence  adduced  by  the  Crown  that 

the  prisoner  was  in  possession  of  the  three  lambs  and  that  they 

were  not  honestly  come  by,  they  could  convict  her  on  either 

count  of  the  indictment,  unless  she,  in  her  defence,  proved  to  their 

Batisf action  that  the  lambs  were  honestly  acquired.     The  jury    ■ 

convicted  her  of  receiving.  His  Honor  having  refused  to  withdraw 

the  case  from  the  jury  on  the  ground  "  that  there  was  no  evidence 

that  there  was  ownership  in  anyone  else  but  the  prisoner." 

The  following  points  were  reserved  by  His  Honor  for  the  con- 
sideration of  the  Supreme  Court : — that  there  was  no  evidence 
that  there  was  ownership  in  anyone  else  but  the  accused ;  that,  as 
the  accused  had  accounted  for  the  possession  of  the  lambs,  and 
that  account  had  not  been  disproved,  she  should  have  been 
wquitted;  and  that  His  Honor  should  not  have  directed  the  jury 
that  the  onus  lay  on  the  accused  to  account  for  the  possession. 
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H.  C.  OP  A.       The  Supreme  Court,  consisting  of  Darley  C.  J.,  Owen  and  CoAen 
JJ.,  held  that  the  conviction  was  good  :  Rex  v.  Trainer  (1),  and  it 
Trainkr     was  from  that  decision  that  the  present  appeal  was  brought  by 
TheKinc;.    special  leave. 


Mack,  for  the  appellant.  The  Crown  case  was  based  wholly  on 
the  prisoner  being  found  in  possession  of  the  lambs  and  giving  false 
statements  as  to  how  they  came  into  her  possession.  There  was 
no  other  evidence  as  to  the  ownership  of  the  lambs.  They  were 
not  identified  with  those  which  had  recently  been  missed.  There 
must  be  some  evidence  of  ownership  in  a  person  other  than  the 
accused.  It  is  not  necessary  to  prove  the  ownership  in  some 
named  peraon,  but  it  must  be  shown  that  the  goods  were  stolen  by 
somebody  from  somebody.  It  cannot  be  inferred  that  the  goods 
were  stolen  from  some  person  unknown  simply  because  the  person 
in  passession  of  them  gave  an  untrue  account  of  the  manner 
in  which  she  acquired  them.  She  was  not  called  upon  to  account 
for  the  possession  until  a  larceny  had  been  proved.  The  giving 
of  a  false  statement  was  consistent  with  innocence.  Re^.  v. 
Fitzsivimona  (2),  on  which  the  Supreme  Court  relied,  is  distin- 
guishable. Tliere  was  in  that  case  evidence  of  ownership  in  a 
person  other  than  the  prisoner.  Here  there  is  no  evidence  of  an 
asportation  at  all.  Laying  the  property  in  a  person  unknown 
does  not  relieve  the  Crown  from  the  necessity  of  proving  a  larceny 
by  some  person  other  than  the  receiver.  "  Person  unknown ' 
means  only  that  the  identity  of  the  person  from  whom  the  goods 
were  stolen  is  unknown  to  the  Crown.  The  old  form  was 
"  person  whose  name  is  unknown." 

[He  referred  to  Harris  Principles  of  tlie  CHminul  Law,  5th 
ed.,  p.  399  ;  Reg.  v.  Campbell  (3) ;  Reg.  v.  Stroud  (4).]  The  pro- 
perty must  be  citjusdam  :  Reg.  v.  Brown  &  Duncan  (5)  cannot 
be  good  law,  because  it,  in  effect,  held  that  it  is  not  necessary  on 
a  charge  of  larceny  to  prove  ownership  in  anyone  at  all,  known 
or  unknown.  Ownership  is  always  material  in  such  cases  :  Reg. 
v.  Isaacs  (6).     Russell  on  Crimes,  4th  ed.,  p.  290 ;  6th  ed.,  p.  269. 


(1)  (1906)  6  S.R.(N.8.\V.),  407. 

(2)  20N.S.W.  L.R.,424. 

(3)  1  C.  &K.,  82. 


(4)  1  C.  &K.,  1S7. 

(5)  9N.S.VV.  L.R.,58. 

(6)  6  N.S.  W.  L.R.,  369,  at  p.  372. 
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lays  down  the  principle  that  there  must  always  be  some  evidence   H.  C.  op  a. 
that  the  taking  of  the  goods  was  invito  domino.  ^_^ 

[Griffith  C.J. — Possession  is  not  of  itself  evidence  of  larceny  Trainbb 
by  the  possessor,  unless  the  larceny  is  established  by  other  evi-  xhb\ijco 
denca    He  referred  to  I.  Hale  P.C,  510.]  

It  most  be  recent  possession  of  stolen  property.  If  this  were 
not  so,  sec,  502  of  the  Crimea  Act  1900  would  be  unnecessary. 
This  was  reall}'  a  case  within  the  meaning  of  sec.  27  of  the  Act 
No.  5  of  1901,  which  deals  with  property  reasonably  suspected  to 
have  been  stolen  :  Ex  parte  Davis  (1). 

[O'Connor  J. — There  are  three  ingredients  necessary  to  estab- 
lish a  charge  of  receiving,  viz.,  ownership,  larceny,  and  receiving. 
He  referred  to  Reg,  v.  Isaacs  (2).] 

Armstrong  K.C.,  for  the  Crown.  The  form  of  the  indictment 
is  admittedly  good.  It  has  been  used  since  very  early  days  : 
RusseU  on  Crimes,  6th  ed.,  p.  269.  It  applies  not  only  to  the  (5ase 
where  the  owner  is  some  person  whose  name  is  not  known,  but 
also  where  nothing  at  all  is  known  as  to  the  owner.  That 
appears  from  Anon,  case  (3) ;  and  also  from  II.  Hale  P.O.,  p.  180, 
and  I.  Hale  P.C.,  p.  Ill,  where  it  is  said  that  though  the  owner  be 
not  known  a  felony  has  been  committed  and  the  felon  must  be 
punished.  That  being  so,  the  only  way  in  which  an  indictment 
could  be  supported  where  the  owner  is  unknown  in  the  latter 
sense,  is  by  evidence  such  as  that  in  the  present  case.  From  the 
nature  of  the  case  there  cannot  be  direct  evidence  of  the  owner- 
ship or  of  asportation.  AH  the  circumstances  of  the  case  may 
be  taken  into  consideration  in  order  to  establish  that  a  felony 
has  been  committed.  So  here,  from  the  falsity  of  the  prisoner's 
statement  the  jury  may  infer  that  the  lambs  were  dishonestly 
acquired,  i.6.,  either  stolen  by  her  or  received  by  her  knowing 
them  to  have  been  stolen.     Reg.  v.  Isaxics  (4)  does  not  apply. 

[Grifftth  C.J. — Surely  it  is  a  new  doctrine  that  giving  a  false 
account  of  the  way  in  which  a  person  obtained  goods  is  of  itself 
evidence  of  stealing  or  receiving.] 
-feff.  V.  Brovm  &  Duncan  (5)  is  authority  for  that  proposition. 

(1)  18N.8.W.  L.R..  39.  (3)  Dyer.  p.  99. 

(2)  5  N.S.\V.  L.R.,  389,  at  p.  373,  ptr        (4)  5  N.S.  W.  L.R.,  .%9. 
^*«ett  J.  (5)  9  N.S.W.  L.R.,  58. 
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H.  c.  OF  A.  The  question  of  guilt  in  the  circumstances  of  this  case  does  not 

turn  on  the  ownership  of  the  goods.     It  is  not  necessary  to  show 

Trainer     ^^^^  ^  particular  person  has  been  wronged  ;  the  crime  is  against 

ThsKing     ^^®  ^^^S'     I"  ^^9'  ^'  Mockford  (1)  the  prosecutor  could  not 

identify  the  goods,  yet  it  was  held  that  the  jury  might  convict, 

because  there  was  reasonable  ground  for  the  inference  that  the 
prisoner  had  stolen  or  feloniously  received  the  goods  in  his 
possession.  The  only  restriction  is  that  if  the  owner  is  known 
the  property  must  not  be  laid  in  a  person  unknown. 

[Barton  J. — But  in  this  case  what  does  the  falsity  of  the 
prisoner's  story  prove  ?  If  the  goods  in  her  possession  were 
proved  by  other  evidence  to  have  been  recently  stolen,  her  false 
statement  might  be  sufficient  to  support  the  inference  that  she 
was  the  thief  or  the  receiver.  But  what  effect  has  her  false 
statement  if  the  goods  are  not  proved  to  be  stolen  goods  ?] 

The  verdict  of  the  jury  cures  that  difficulty ;  they  were  of 
opinion  that  the  property  was  stolen.  [He  referred  to  Reg,  v. 
Ritson  (2)  ;  Reg,  v.  McDai-ra  (3) ;  II.  East  P.C,  p.  651.]  If  a 
conviction  cannot  be  supported  under  these  circumstances  an 
enormous  amount  of  crime  would  go  unpunished.  Reg,  v. 
Fitzsimmons  (4)  shows  that  the  practice  under  such  indictments 
has  been  long  established.  It  would  be  dangerous  to  change  it 
at  this  stage  by  judicial  decision. 

[Griffith  O.J. — That  would  be  a  good  argument  for  the 
legislature.] 

The  conviction  is  in  accordance  with  the  law  and  practice  as 
now  established.  The  jury  are  entitled  to  draw  inferences  as  to 
all  the  ingredients  of  the  oflfence,  ownership,  asportation,  and 
receiving.  [He  referred  to  Taylor  on  Evidence,  vol.  I.,  p.  119, 
sec.  127a  ;  Reg.  v.  Langinead  (5) ;  Reg.  v.  McMahon  (6).] 

Mack  in  reply.  In  all  the  cases  in  which  the  prisoner  has 
been  held  to  be  rightly  convicted  on  a  false  statement  there  was 
evidence  of  a  felony  aliunde.  In  this  case  there  is  a  mere  blank 
on  that  point.  The  jury  cannot  draw  an  inference  one  way  or 
the  other,  because  they  have  no  materials  before  them. 

Cur.  adv.  wU. 

(1)  11  Cox.  C.C,  16.  (4)  20  N.S.W.  L.R.,  424. 

(2)  15  Cox.  C.C,  478.  (5)  L.  &  C.  C.C,  427. 

(3)  9  N.S.NV.  W.N.,  67.  (6)  13  Cox.  C.C,  275. 


—  — -^ 
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Griffith  C.J.    This  is  an  appeal  by  special  leave  from  a  judg-   ^^-  ^-  ^^  ^' 
ment  of  the  Supreme  Court  of  New  South  Wales,  affirming  a       ^^^_^ 
conviction  of  the  appellant  for  receiving  three  lambs,  the  property     'J'rainkr 
of  a  person  unknown,  knowing  them  to  have  been  stolen.     The   'i'„kKing. 
evidence,  as  far  as  is  material,  may  be  stated  very  briefly.   Seven 
young  lambs  were  found  on  the  prisoner's  premises.     She  was 
asked  where  she  got  them,  and  said  that  she  bought  four  of  them 
from  a  person  named  ;  and  that  was  true.     As  to  the  other  three, 
which  w^ere  similar,  she  said  first  that  "  Paddy  "  had  bought 
them,  and  afterwards  that  she  bought  them  herself  from  some 
person.     It  also  appeared  that  lambs  of  the  same  kind  had  been 
missed  about  that  time  from  a  sheep-run  some  two  miles  away. 
On  tliat  evidence  she  was  charged  with  stealing  three  lambs  the 
property  of  some  person  or  persons  unknown,  and  also  with 
receiving  them,  knowing  that  they  had  been  stolen.     There  was 
no  evidence  of  ownership  direct,  unle3S  it  was  afforded  by  the 
prisoner  herself.     It  was  not  suggested  tliat  the  lambs  could  be 
identified  as  those  from  the  run.     It  could  only  be  stated  that 
they  were  like  them. ,  The  district  was  a  pastoral  district. 

The  story  told  by  the  prisoner  as  to  how  she  became  possessed 
of  the  lambs  was  untrue.    At  a  later  period  she  produced  a  docu- 
ment purporting  to  be  a  receipt  for  the  price  of  the  lambs.     She 
did  not,  however,  produce  it  until  after  she  was  committed  for 
trial ;  and  there  was  evidence  upon  which  the  jury  might  come 
to  the  conclusion  that  the  receipt  was  not  genuine.     The  learned 
Judge  told  the  jury  that  if  they  were  satisfied  on  the  Crown 
evidence  that  the  prisoner  was  in  possession  of  the  three  lambs, 
and  that  they  were  not  honestly  come  by,  they  could  convict  her 
on  either  count  of  the  indictment.     In  effect  the  Judge  told  them 
that  the  onus  was  upon  the  accused  of  showing  that  she  acquired 
the  lambs  honestly.     Counsel  for  the  prisoner  asked  that  the  case 
might  be  withdrawn  from  the  jury,  on  the  ground  that  there  was 
no  evidence   of  ownership  in   any  person  except  the  prisoner. 
The  Judge  refused,  and  was  then  asked  to  reserve  the  following 
points :  (1)  That  there  was  no  evidence  that  there  was  ownership 
in  anyone  else  but  the  accused ;  (2)  that,  as  the  accused  had  ac- 
counted for  the  possession  of  the  lambs,  and  that  account  had  not 
Wn  disproved,  a  verdict  of  acquittal  should  have  been  directed  ; 
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H.  C.  OF  A.  and  (3)  that  His  Honor  should  not  have  directed  that  "  if  the 

lambs  were  lost  and  were  found  soon  after  in  the  possession  of 

Trainer     the  prisoner,  she  must  give  a  proper  account  of  them,  otherwise 

Ths  kiNcs     ^'^®  J^^y  should  convict." 

The  Supreme  Court  was  of  opinion  that  there  was  sufficient 
evidence  of  a  larceny.  The  way  in  which  the  question  was  stated 
by  the  learned  Chief  Justice  was  this  (1) : — "  All  these  facts  being 
before  tlie  jury,  they  disbelieved  the  story  told  by  the  prisoner  as 
to  how  the  lambs  came  into  her  possession,  and  they  thereupon 
came  to  the  conclusion  that  the  lambs  were  not  the  property  of 
the  prisoner  ;  that  they  must  therefore,  have  been  the  property  of 
someone  else  ;  that  they  were  the  property  of  someone  other  than 
the  prisoner,  from  whom  they  had  been  stolen,  and  that  the 
prisoner  knew  when  they  came  into  her  possession  that  they  had 
been  stolen." 

The  learned  Chief  Justice  and  his  brother  Judges  agreed  in 
thinking  that  upon  that  evidence  the  jury  could  convict  the 
prisoner.  They  thought  the  case  was  governed  by  Reg,  v.  FitZ" 
sivimons  (2)  in  which  the  evidence  went  to  show  that  property 
was  found  in  possession  of  the  accused,  which  he  had  dealt  with 
in  a  way  that  was  unusual  for  a  person  dealing  with  his  own 
property,  as  if  he  wanted  to  conceal  the  ownership  and  the  manner 
in  which  he  became  possessed  of  the  property. 

As  the  point  raised  is  one  of  very  great  importance,  we  gave 
special  leave  to  appeal.  The  question  is  really  one  of  circum- 
stantial evidence. 

In  any  indictment  for  larceny  you  must  prove  first  of  all  that 
tlie  property  has  been  stolen,  and  you  must  then  prove  that  the 
person  who  stole  it  was  the  prisoner,  or  that  it  was  stolen  by 
some  other  person,  and  received  by  the  prisoner  knowing  it  to 
have  been  stolen.  It  is  a  well  known  rule  that  recent  possession 
of  stoI^Q  property  is  evidence,  either  that  the  person  in  possession 
of  it  stole  the  property,  or  received  it  knowing  it  to  have  been 
stolen,  according  to  the  circumstances  of  the  case.  PHmd  fader 
the  presumption  is  that  he  stole  it  himself,  but  if  the  circumstances 
are  such  as  to  show  it  to  be  impossible  that  he  stole  it,  it  may  be 
inferred  that  he  received  it,  knowing  that  someone  else  had  stolen 

(1)  (1906)  6  S.R.  (N.S.  W.),  407.  (2)  20  N.S.  W.  L.R.,  424. 


GriiBth  d.J. 


4  C.L.R.]  OF  AUSTRALIA.  133 

it    This  is  only  an  illustration  of  the  rule  as  to  circumstantial  H-  ^^-  o^  ^- 

1  AAA 

evidence.  I  will  read  a  passage  from  the  22nd  edition  of  A  rchbold's 
Crimin/d  Pleading^  Evidence,  and  Practice^  at  page  312.  "  Pre-  Traiskr 
somptive  or  (as  it  is  usually  termed)  circumstantial  evidence  is  ,y^^  *Kino 
receivable  in  criminal  as  well  as  in  civil  cases:  and,  indeed,  the 
necessity  of  admitting  such  evidence  is  more  obvious  in  the  former 
than  in  the  latter ;  for  in  criminal  cases  the  possibility  of  proving 
the  matter  charged  in  the  pleading  by  the  direct  and  positive 
testimony  of  eyewitnesses  or  by  conclusive  documents,  is  much 
more  rare  than  in  civil  casea"  But  this  is  qualified  by  the  state- 
ment :  "  Although  presumptive  evidence  must,  from  necessity,  be 
admitted,  yet  it  should  be  admitted  cautiously.  And  Sir  Matthew 
Hale,  in  particular,  lays  down  two  rules  most  prudent  and  neces- 
sary to  be  observed  in  this  respect :  first,  Never  to  convict  a  man 
for  stealing  the  goods  of  a  person  unknown,  merely  because  he 
will  give  no  account  how  he  came  by  them,  unless  an  actual  felony 
be  proved  of  such  goods;  and  aecmidiy,  Never  to  convict  any 
person  of  murder  or  manslaughter,  till  at  least  the  body  be  found 
-on  account  of  two  instances  he  mentions,  where  persons  were 
executed  for  the  murder  of  others  who  were  then  alive,  although 
missing,  2  Hale,  290." 

This  is  the  earliest  reference  that  I  know  of  in  our  law  books 
to  stealing  the  goods  of  a  person  unknown.     The  rule  suggested 
by  Sir  Matthew  Hale,  if  I  may  say  so  with  respect  to  so  great  a 
man,  is  most  necessary.     The  foundation  of  the  charge  of  stealing 
is  that  the  property  in  question  is  stolen  property.    That  is,  if  the 
property  of  someone  has  been  taken  by  someone  else,  a  person 
found  in  possession  immediately  afterwards,  may  be  found  guilty 
of  stealing  or  receiving.    But  in  the  absence  of  the  proof  of  a  steal- 
ing by  some  one  else,  where  is  the  foundation  of  the  inference  ? 
The  foundation  is  not  that  it  is  not  the  property  of  the  accused,  but 
that  it  is  the  property  of  someone  from  whom  it  has  been  feloni- 
ously taken.     A  person  is  not  called  upon  to  give  an  account  of 
how  he  became  possessed  of  his  own  property.  If  it  does  not  appear 
whether  the  property  belongs  to  the  prisoner  or  not,  then  you 
eumot  draw  any  inference  from  his  refusal  to  give  an  account  of 
it    If  the  man  found  in  possession  of  the  property  gives  a  false 
aooomt  of  it,  and  the  account  is  proved  to  be  false,  how  does  the 


Orifflth  C.J. 


184  HIGH   COURT  11906. 

H.  C.  OF  A.  case  stand  then  ?     You  know  nothing.     The  only  account  given 

is  untrue,  and  you  know  nothing  more  about  it.     That  reasoning 

Trainer     cannot  be  evaded  merely  by  alleging  that  the  property  is  that  of 

Thk  KiNc  s^^®  person  unknown.  As  was  pointed  out  by  Sir  Mattheiv  HaU, 
the  stealing  must  first  be  proved.  The  point  is  referred  to  in  11.  Ea^ 
P.C.,  p.  651.  There  it  is  said  : — "  With  respect  to  things  which  are 
the  regular  subjects  of  property,  felony  may  be  committed  in  steal- 
ing them,  though  the  owner  be  not  known  ;  for  the  guilt  of  the 
thief  is  the  same.  And  he  may  be  charged  in  the  indictment  with 
having  stolen  the  goods  of  a  person  to  the  jurors  unknown ;  or 
with  having  received  goods  stolen  by  a  person  unknown.  And 
in  such  case  the  King  shall  have  the  goods.  But  if  the  owner  be 
really  known  an  indictment  alleging  the  goods  to  be  tlie  property 
of  a  person  unknown,  would  be  improper :  in  that  case  the  prisoner 
must  l)e  discharged  of  that  indictment,  and  tried  upon  a  new  one 
for  stealing  the  goods  of  the  owner  by  name.  And  in  prosecutions 
for  stealing  the  goods  of  a  person  unknown,  some  proof  must  be 
given  sufficient  to  raise  a  reasonable  presumption  that  the  taking 
was  felonious  or  invito  domino ;  for  it  is  not  enough  that  the 
prisoner  is  unable  to  give  a  good  account  how  he  came  by  the 
goods." 

I  will  give  an  illustration  of  what  is  meant  by  property  owned 
by  a  person  unknown.  In  Roscoes  Criminal  Evidence,  12th 
ed.,  p.  589,  citing  II.  East  P.C.,  652,  it  is  said  : — "  There  can  be 
no  property  in  a  dead  body,  and  though  a  high  misdemeanour, 
the  stealing  of  it  is  no  felony.  A  shroud  stolen  from  the  corpse 
must  be  laid  to  be  the  property  of  the  executors,  or  of  whoever 
else  buried  the  deceased.  So,  the  coffin  may  be  laid  to  be  the 
goods  of  the  executor.  But  if  it  do  not  appear  who  is  the 
personal  representative  of  the  deceased,  laying  the  goods  to  be 
the  goods  of  a  pei-son  unknown  is  sufficient."  An  illustration  is 
then  given  :  "  A  knife  was  stolen  from  the  pocket  of  A.  as  he 
lay  dead  on  a  road  in  the  diocese  of  W.  A-'s  last  place  of  abode 
was  at  T.  in  the  diocese  of  G.,  but  Patteson  J.  held,  that  there 
was  sufficient  proof  to  support  a  count  for  larceny,  laying  the 
property  in  the  Bishop  of  W. :  R,  v.  Tippin  (1)"  It  was  dear 
there  that  the  corpse  belonged  to  the  ordinary  of  the  parish  to 

(1)  Car.  k  M.,  545. 
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which  the  dead  man  belonged.     The  law  of  England,  and  it  is  H.  C.  of  A. 
the  same  here,  requires  the  ownership  of  the  property  to  be  laid 
in  the  indictment  and  proved.     There  is  ample  power  of  amend- 
ment, but  in  the  absence  of  amendment  it  must  be  proved  as 
laid.     If  the  name  of  the  person  is  not  known,  and  he  is  dead 
or  gone,  and  the  stealing  is  proved,  then  the  charge  may  be  laid 
as  stealing  from  a  person  unknown.     But,  if  it  is  not  known 
whether  the  goods  were  stolen  or  not,  you  cannot  get  over  the 
difficulty  by  saying  the  goods  were  stolen  from  a  person  unknown. 
In  the  case  of  JJ.  v.  Isaacs  (1),  Sir  James  Martin  laid  down 
the  law,  and,  in  my  opinion,  laid  it  down  correctly,  in  a  passage 
rited  by   Darley  C.J.  in   R.  v.  Brown  and  Dv/ncan  (2).     He 
said  (3) : — "  Now  comes  the  question  whether,  under  the  proviso 
of  the  423rd  section  of  the  Criminal  Law  Amendment  Act,  that 
proof  did  not  become  unnecessary  where  it  appears  that  a  crime 
has  been  committed.     I  am  unable  clearly  to  interpret  the  mean- 
log  of  the  words  in  the  proviso.     A  mere  defective  proof  may 
not  be  a  substantial  wrong  or  injustice  in  a  civil  action,  but 
I  am  not  disposed  in  a  case  like  this,  where  the  liberty  of  the 
subject  is  concerned,  to  say  that  this  was  not  a  substantial  wrongs 
and  that  proof  of  the  property  of  stolen  goods  is  immaterial.     I 
think  that  the  conviction  ought  not  to  be  sustained." 

So  far  as  It.  v.  Brown  and  Duncan  (4)  purports  to  overrule  R. 

V.  Isaacs  (1),  I  think  it  was  wrongly  decided.    In  my  opinion  Sir 

James  Martin's  decision  is  good  law ;   and  it  has  always  been 

taken  to  be  the  law  by  the  legislature  of  New  South  Wales  and 

the  legislature  of  England,  as  appears  by  the  course  of  legislation. 

In  1850  there  was  passed  an  Act  for  the  Better  Protection  of 

Cattle  in  New  South  Wales,  14  Vict.  No.  14,  the  first  section 

of  which  provided  that : — "  If  any  credible  witness  shall  prove 

on  oath  before  a  Justice  of  the  Peace  that  there  is  reasonable 

cause  to  suspect  that  the  carcass  or  carcasses  of  any  cattle  stolen 

from  any  person  is  or  are  concealed  in  any  dwelling-house  or 

other  place  it  shall  be  lawful  for  such  Justice  to  issue  a  warrant 

directing  any  constable  to  search  such  dwelling-house  or  other 


(1)5N.S.W.  L.B.,  369. 

»)  9  N.S.  W.  L.R.,  58,  at  p.  61. 


(3)  5  N.S.W.  L.R.,  369,  at  p.  372. 

(4)  9  N.S.W.  L.K.,  68. 


Griffith  C.J. 


136  HIGH  COURT  [1906. 

H.  C.  OF  A.  place  and  if  the  carcass  or  carcasses  of  any  cattle  or  any  part 

of   any   such   carcass  or  carcasses   so   suspected  to  have   been 

Trainkb     stolen  shall  by  virtue  of  such  search  warrant  be  found  in  the 

Thk  King.  P<>ssession  of  any  person  in  or  at  such  dwelling-house  or  other 
place  specified  in  such  warrant  with  his  knowledge  it  sliaJl  be 
lawful  for  any  Justice  ...  to  commit  such  person  to  the 
nearest  gaol  or  lock-up  in  which  he  can  be  conveniently  confined 
in  order  that  he  may  be  brought  forward  for  trial  at  the  next 
Court  of  Petty  Sessions  .  .  .  and  if  such  person  so  appre- 
hended after  proof  upon  oath  of  such  finding  of  such  carcass  or 
carcasses  or  any  part  thereof  as  aforesaid  shall  not  satisfy  the 
Justices  sitting  at  Petty  Sessions  in  open  Court  that  he  came 
lawfully  thereby  he  shall  be  held  guilty  of  a  misdemeanour  and 
shall  forfeit  and  pay  any  sum  not  exceeding  twenty-five  pounds 
together  with  the  charges  previous  to  and  attending  his 
conviction." 

That  Act  was  repealed  by  the  Oattle  Stealing  Prevention  Act 
of  three  years  later,  17  Vict  No.  3,  which  in  sec  5,  re-enacts 
the  same  provisions  with  some  slight  modifications.  It  has  since 
been  continued  on  the  Statute  books,  and  stands  in  sec.  502  of 
the  Crimea  Act  1900.  Respecting  the  finding  of  the  carcass  of 
an  animal  supposed  to  be  stolen  from  a  person  unknown,  another 
Act,  19  Vict.  No.  24,  was  passed  two  years  later  containing  a 
provision,  sec.  1,  which  is  now  sec.  27  of  the  Police  Oj^ences  Act 
1901 :  "  Whosoever  being  charged  before  a  Justice  with  having 
in  his  possession  or  conveying  in  any  manner  anything  which 
may  be  reasonably  suspected  of  being  stolen  or  unlawfully 
obtained,  does  not  give  an  account  to  the  satisfaction  of  such 
Justice  how  he  came  by  the  same,  shall  be  liable  to  a  penalty  not 
exceeding  ten  pounds  or  to  imprisonment  for  a  term  not  exceeding 
three  months."  If  the  view  contended  foi  by  the  Crown  in  this  case 
was  good  law,  this  would  be  quite  an  unnecessary  provision.  There 
is  an  English  Act,  31  &  32  Vict.  c.  5,  which  provides  (sec.  55) : — 
"  When  two  or  more  oyster  or  mussel  beds  or  fisheries  belonging 
to  different  proprietors  are  contiguous  to  each  other,  and  any  pro- 
ceeding by  indictment  or  otherwise  is  taken  against  any  person 
for  stealing  oysters  or  mussels  from  any  bed  formed  under  an  order 
made  in  pursuance  of  this  Part  of  this  Act,  or  for  stealing  oysters 
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from  any  bed  formed  independently  of  this  Act,  it  shall  be  sufficient,    "  •  C.  of  A 

1  QfkA 

in  alleging  and  proving  the  property  and  lawful  possession  of  the 
oysters  or  mussels  stolen,  and  the  place  from  which  they  were 
stolen,  to  allege  and  prove  that  they  were  the  property  of  and  in 
the  lawful  possession  of  one  or  other  of  such  proprietors,  and 
were  stolen  from  one  or  other  of  such  contiguous  beds  or  fisheries." 
There  are  similar  provisions  in  the  Statutes  of  Queensland  and 
South  Australia. 

It  is  admitted  that  you  cannot  avoid  the  necessity  of  proving 
property  in  the  thing  stolen,  or  of  proving  that  there  has  been  a 
^rime  committed,  by  alleging  that  the  property  taken  was  that 
of  some  person  unknown,  but  it  is  suggested  that  j^ou  can  draw 
both  conclusions  from  the  mere  fact  that  the  person  in  possession 
•of  property  does  not  satisfactorily  account,  or  gives  a  false  account 
of  his  possession,  of  it  To  infer  from  a  man's  giving  a  false 
Account  of  property  which,  primd  facie,  is  his  own,  that  he  hats 
stolen  it,  is  an  obvious  fallacy.  If  the  law  is  defective  in  that 
respect,  it  is  a  matter  'for  the  legislature,  and  not  for  the  Courts 
to  remedy. 

For  the  reasons  I  have  given  I  am  of  opinion  that  the  appeal 
should  be  allowed.  I  would  add,  referring  to  the  very  analogous 
case  cited  by  coimsel  for  the  Crown  in  the  present  case,  that  in 
that  case  the  man  was  charged  with  being  a  common  thief.  The 
present  charge  is,  in  effect,  that  the  defendant  stole  sheep.  I 
think  such  a  charge  is  not  good  according  to  the  law  of  New 
South  Wales  or  England. 


Barton  J.  concurred. 


0'C!oNNOB  J.  It  appears  from  the  evidence  in  this  case  that 
three  lambs  were  found  in  the  possession  of  the  accused.  An 
attempt  was  made  to  prove  that  they  had  been  lost  some  little 
time  previously  from  the  station  of  one  of  the  surrounding  land- 
holders. But  there  was  no  evidence  to  go  to  the  jury  that  the 
three  lambs  in  question  were  amongst  those  which  had  been  lost- 
Nor  was  there  any  evidence  to  go  to  the  jury  of  ownership  in 
Any  person.  Under  these  circumstances  the  accused,  having  been 
asked  to  account  for  her  possession  of  the  lambs,  made  a  number 
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of  statements  which  may  be  summarized  as  a  false  account  of  her 
possession.  Under  the  circumstances,  the  Chairman  of  the  Court 
of  Quarter  Sessions  directed  the  jury  that,  if  they  were  satisfied 
on  the  evidence  that  the  prisoner  was  in  possession  of  the  property, 
they  could  convict  her  on  either  count  of  the  indictment.  In  the 
special  case  His  Honor  said : — "  I  directed  the  jury  that  if  they 
were  satisfied  on  the  evidence  adduced  by  the  Crown  that  the 
prisoner  was  in  possession  of  the  three  lambs,  and  that  they  were 
not  honestly  come  by,  they  could  convict  her  on  either  count  of 
the  indictment,  unless  she,  in  her  defence,  proved  to  their  satis- 
faction that  the  lambs  were  honestly  acquired."  The  Chairman  s 
direction  amounted  to  this : — That  the  accused  being  found  in 
possession  of  property  not  shown  to  be  stolen,  nor  to  belong  to 
anyone  else,  might  be  convicted  if  she  gave  a  false  account  of  her 
possession  of  it.  That  direction  is  not  in  accordance  with  law. 
The  larceny  charged,  although  statutory  in  respect  to  its  punish- 
ment, is  larceny  at  common  law.  Larceny  at  common  law  is 
defined  in  II.  East  P.C.,  c.  16,  sec.  2,  p.  553,  as  "  the  wrongful  or 
fraudulent  taking  and  carrying  away  by  any  person  of  the  mere 
personal  goods  of  another,  from  any  place,  with  a  felonious  intent 
to  convert  them  to  his  (the  taker's)  own  use,  and  make  them  his 
own  property,  without  the  consent  of  the  owner."  Before  the 
accused  can  be  convicted  of  larceny  all  those  ingredients  of  the 
offence  must  be  proved.  Sometimes,  but  very  seldom,  the  offence 
is  made  out  by  the  evidence  of  witnesses  who  saw  the  taking. 
More  generally  it  is  by  circumstantial  evidence,  applying  the  rule 
of  .presumption  as  to  a  false  account  of  stolen  goods  given  by  the 
person  found  in  recent  possession  of  them.  The  rule  has  been  laid 
down  by  many  authorities,  in  many  cases,  and  always  in  the  same 
way.  For  instance,  in  2  Russell  on  Grimes,  6th  ed.,  pp.  287,  288, 
it  is  stated  in  this  way : — "  With  regard  to  the  evidence  in  cases 
of  larceny  it  generally  consists  (unless  the  prisoner  is  detected  in 
the  fact)  of  proof  of  the  felony  having  been  committed,  and  of  the 
goods  stolen  having  been  found  shortly  afterwards  in  the  posses- 
sion of  the  prisoner ;  and  upon  such  proof  the  general  rule  will 
attach,  that  wherever  the  property  of  one  man,  which  has  been 
taken  from  him  without  his  knowledge  or  consent,  is  found  upon 
another,  it  is  incumbent  on  that  other  to  prove  how  he  came  by 
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it,  otherwise  the  presumption  is,  that  he  obtained  it  feloniously."    ^-  ^-  ®^  '^• 

That  presumption  may  be  either  that  the  accused  himself  stole       v_— ^ 

the  property,  or  that  he  received  it  knowing  it  to  have  been  stolen     Trainer 

according  to  the  form  of  the  indictment.      BUxckhwim  J.  in  R.  v.   rj^^^  \j^^, 

Latupnead  (1),  laid  down  the  rule  in  the  same  way.     He  said : — 

"  When  it  has  been  shown  that  property  has  beep  stolen,  and  has 

been  found  recently  after  its  loss  in  the  possession  of  the  prisoner, 

he  is  called  upon  to  account  for  having  it,  and,  on  his  failing  to  do 

so,  the  jury  may  very  well  infer  that  his  possession  was  dishonest, 

and  that  he  was  either  the  thief  or  the  receiver  accoixiing  to  the 

circumstances." 

It  is  therefore  essential  in  applying  the  rule  of  presumption 
arising  from  a  false  account  of  goods  in  recent  possession  that 
there  must  be  evidence  that  the  goods  have  been  stolen.     That  is 
emphasized  in  the  judgment  of  Faucett  J.  in  the  case  of  Reg.  v. 
Isaacs  (2)  which  has  already  been  referred  to.     He  said : — "  The 
Crown  has  to  prove,  first,  that  some  goods   have  been  stolen; 
second,  that  such  goods  are  the  property  of  some  person ;  third, 
that  the  prisoner  received  them,  knowing  that  they  were  stolen." 
If  the  position  taken  up  by  the  Crown  here  is  to  be  established, 
it  can  only  be  upon  the  ground  that,  whenever  a  person  is  found 
in  the  possession  of  property  of  which  he  gives  a  false  or  incon- 
sistent account,  he  may  be  convicted  of  stealing  it ;  in  other  words, 
wherever  a  person  is  found  in  the  possession  of  property  not  shown 
to  have  been  stolen,  and  either  speaks  or  acts  as  a  person  would 
who  had  stolen  it,  he  may  be  convicted  of  larceny.     There  is  no 
warrant  for  any  such  statement  of  the  law.     All  the  authorities 
lay  down  the  law  in  the  same  way,  namely,  that  the  first  necessity 
in  applying  the  law  of  presumption  from  recent  possession  is  that 
there  must  be  evidence  to  go  to  the  jury  that  the  goods  were  stolen. 
Frequently  the  evidence  is  that  the  owner  has  missed  the  goods 
under  circumstances  leading  fairly  to  the  inference  that  they  had 
heen  stolen.     Sometimes  the  evidence  is  more  direct.     There  is 
rfways  some  evidence  of  that  kind  given.     There  are  cases  un- 
doubtedly in  which  it  is  impossible  to  name  in  the  indictment  the 
owner  of  the  goods,  although  it  is  perfectly  clear  that  they  have 
been  stolen  from  some  person ;  but  that  does  not  alter  the  law  with 

U^  U.  &  Ca.,  427,  at  p.  441.  (2)  6  N.S.W.  L.R.,  369,  at  p.  373. 
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H.  C.  OF  A.   regard  to  the  necessity  of  the  proof  of  coirpua  delicti ,  (that  the 

goods  have  been  stolen),  in  applying  the  law  of  recent  possession. 

Sir  Javies  Martin  C.J.  in  the  case  of  Reg.  v.  Isaacs  (1)  lays 

down  the  law  in  accoi'dance  with  all  the  authorities  before  and 

He  said : — "  It  has  always  been  the  law,  and  is  one  of 
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the  things  essential  in  cases  of  larceny,  that  the  ownership  of  the 
property  stolen  should  be  proved.  If,  at  the  trial,  it  were 
shown  that  the  goods  stolen  were  the  goods  of  A.,  instead  of 
being  the  goods  of  B.,  as  charged,  an  amendment  of  the  infor- 
mation could  be  made.  But  here  no  such  amendment  was  applied 
for  .  .  .  It  is  an  essential  thing  to  show  that  they  were  either 
the  property  of  a  person  unknown,  or  of  some  person  named. 
The  ownerahip,  however,  was  not  proved  here."  So  where  it 
would  be  impossible  to  lay  the  ownership  of  the  goods  in  any 
particular  person  it  is  permissible  to  lay  it  in  some  person 
unknown ;  that  does  not  relieve  the  Crown  of  the  necessity  of 
proving  that  there  has  been  a  theft  from  some  person  unknown, 
and  in  the  passage  already  cited  Lord  Chief  Justice  Hal€  goes 
on  to  say  (2): — "I  would  never  convict  any  person  for  stealing 
the  goods  ctijiLsdam  ignoti  merely  because  he  would  not  give  an 
account  of  how  he  came  by  them,  unless  there  were  due  proof 
made,  that  a  felony  was  committed  of  these  goods." 

The  necessity  of  proving  tlie  existence  of  a  felony  applies 
equally  whether  goods  are  alleged  to  be  the  property  of  persons 
known  or  of  persons  unknown.  As  there  was  no  evidence  in  this 
case  of  any  felonious  taking  from  a  person  unknown,  it  appears 
to  me  that  the  jury  could  not  legally  draw  the  inference  which 
they  were  asked  to  draw.  It  was  said  that  the  decision  of  the 
Supreme  Court  followed  the  decision  of  Reg.  v.  Fitzsimmons  (3). 
If  that  case  is  to  be  taken  as  laying  down  the  law  that,  in  a  case 
of  this  kind,  it  is  not  necessary  to  prove  a  corpus  delicti,  it  is  not 
law.  I  do  not  think  that  it  does  go  to  that  extent.  It  was  a  case 
in  which  the  sheep  skins  when  found  in  the  possession  of  the 
accused  had  been  disguised  and  altered  in  such  a  way  as  to 
destroy  all  identity.  He  was  called  upon  to  give  an  a<;count, 
and  gave  a  false  account,  and  it  was  held  that  he  might  be  con- 


(l)  5  N.S.W.  L.R.,  369,  at  p.  372.  (2)  II.  Hale's  P. C,  290. 

(3)  20JfS.VV,  L.R.,424. 
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victed ;  but  it  was  assumed  by  the  Chief  Justice,  and  no  doubt  H.  C.  of  a 
properly,  that  the  condition  of  the  skins  was  in  itself  evidence  ^ 
that  they  had  been  stolen.  He  says  (1): — "In  such  a  case  the 
man  could  be  indicted  and  convicted  of  attempting  to  steal  the 
property  of  a  person  unknow^n.  The  prisoner  in  this  case  was  in 
possession  of  property  which  appeared  to  have  been  stolen.  All 
the  marks  of  identification  had  been  obliterated,  and  it  was 
impossible  to  say  to  whom  the  skins  belonged." 

It  seems  to  me  therefore  that  that  case,  if  examined,  cannot  be 
taken  as  an  authority  supporting  the  decision  of  the  Supreme 
Court  in  this.  In  my  opinion,  therefore,  the  conviction  must  be 
set  aside. 

Appeal  allowed.     Coiivicticni  quashed. 

Solicitoi's,  for  the  appellant,  Sly  cfe  Russell  for  F.  F.  Mitchell. 
Solicitor,  for  the   respondent,  The  Crcnvn  Solicitor  /o?*  Neiv 
South  Wales. 

C.  A.  W. 
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11.  C.  OF  a. 

CiMtonM  Tan/ 1902  (JVb.  H  of  1902),  Schedule,  Hem  lOi^-Insecticide— Paper  coated  1906. 
wUh  chemicals  —  Clasiification — Construction  —  Customs  Act  1901  {No,  6  of  """^^^ 
1901),  9tc.  138.  Sydnby. 

/«/y  31. 


By  item  104,  under  the  heading  ** Drugs  and  Chemicals,"  in  Division  IX.  of 
the  Schedule  to  the  CtuknM  Tariff  1902,  'Mnsecticides  "  are  declared  to  be 
free  of  duty. 

(1)  20  N.S.W.  L.R.,  424,  at  p.  427. 
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'"^'^  paper  coated  with  chemicals  destructive  to  insect  life,  the  paper  being  merely 

Mark  ELL  ^  vehicle  for  the  chemical  ingredients. 
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In  the  tariff,  words  should,  in  the  absence  of  evidence  that  they  huve 
acquired  a  special  commercial  meaning,  be  construed  in  their  ordinary  popular 
sense,  unlesft  the  context  otherwise  requires. 

Sec.  138  of  the  Cusloms  Act  1901  does  not  apply  where  the  goods,  though 
capable  of  being  classed  under  two  headings,  are  included  in  one,  and 
consequently  excluded  from  another  by  the  words  '*  not  elsewhere  included." 

Alarkell  v.  Lockyer,  (1905)  5  S.R.  (N.S.VV.),  704,  approved. 

Special  Case  stated  under  Order  XXIX.,  rule  1,  of  the  Rides  of 
the  High  Court  1903. 

This  was  an  action  in  which  the  plaintiffs  sought  to  obtain  a 
declaration  that  the  article  known  as  "  Tanglefoot  Sticky  Fly- 
paper"  should  be  admitted  into  the  Commonwealth  duty  free  as 
being  an  insecticide  within  the  meaning  of  item  104  in  the 
Schedule  to  the  Customs  Tariff  Act  1902.  They  also  claimed  an 
injunction  restraining  the  defendants  and  their  servants  and 
officers  from  detaining  any  importations  of  the  article  under  a 
claim  for  duty. 

The  plaintiffs  were  importers  of  the  article  in  question  from 
America,  and  the  defendant,  H.  N.  P.  WoUaston,  was  the  Comp- 
troller-General of  Customs  under  the  Customs  Act  1901  and  the 
Customs  Tariff  Act  1902.  The  article  consisted  of  sheets  of 
paper  coated  with  an  adhesive  mixture  of  chemicals,  and  was 
used  for  the  purpose  of  catching  and  destroying  flies  and  other 
insects.  Until  8th  October  1904,  it  was  the  practice  of  the 
Customs  to  admit  the  article  free  of  duty,  but  on  7th  July  1904 
the  Minister  for  Customs  ordered  that  from  8th  October  duty 
should  be  charged  at  the  rate  of  25  per  cent,  ad  valorem,  as  upon 
a  manufacture  of  paper  n.e.i.  under  Item  123  of  the  Schedule. 
In  June  1905  the  plaintiffs  imported  a  shipment  of  the  article, 
and,  a  dispute  having  arisen  as  to  the  liability  of  the  article  to 
duty,  deposited  the  amount  claimed  as  duty,  and  commenced  an 
action  in  the  Supreme  Court  of  New  South  Wales,  under  sec.  167 
of  the  Customs  Act  1901,  to  recover  the  amount.  By  agreement 
between  the  parties  a  special  case  was  stated  for  the  opinion  of 
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the  Sapreme  Court,  on  the  question  whether  the  fly-paper  was   ^-  ^-  ®^  ^- 
entitled  to  be  admitted  duty  free  as  an  insecticide  within  item       ^^ 
104  of  the  Schedule.      The  Court  answered  the  question  in  the     Maukkll 
affirmative  :  MarkeU  v.  Lockyer  (1).  \^oli!a8ton. 

The  defendant  appealed  to  the  High  Court,  but  afterwards       

abandoned  the  appeal,  and  it  was  by  consent  dismissed  with 

C08t& 

The  Customs  continued  to  demand  duty  on  subsequent  importa- 
tions of  the  article  at  the  rate  of  25  per  cent,  ad  valorem,  and  this 
action  was  brought  for  an  injunction  restraining  them  from  so 
doing.     The  parties  then  stated  a  special  case  for  the  opinion  of 
the  High  Court.     The  main  contentions  for  the  defendants,  in 
addition  to  their  claim  for  duty,  were,  that  the  plaintiffs'  proper 
remedy,  if  any,  was  to  proceed  under  sec.  167  of  the  Customs  Act 
1901,  and  that,  as  they  had  not  complied  with  the  provisions  of 
that  section,  they  were  not  entitled  to  the  relief  claimed;  that  no 
action  other  than  such  as  may  be  given  by  Statute  lay  against  the 
defendants  for  any  act  done  in  the  performance  by  the  Comp- 
troller-General of  his  public  duties  under  the  Customs  Act  1901 ; 
and  that  an  injunction  should  not  be  granted  to  restrain  the 
Commonwealth  or  an  officer  of  the  Commonwealth  in  the  per- 
formance of  a  public  duty,  or  to  control  the  discretion  of  any  such 
officer  in  the  performance  of  his  duty. 

It  was  agreed  that  judgment  should  be  given  by  the  Court  in 
accordance  with  their  opinion  on  the  questions  submitted  to 
them,  and  that  if  the  Court  should  decide  that  the  plaintiffs  were 
entitled  to  maintain  the  action,  and  that  the  article  in  question 
was  entitled  to  be  imported  duty  free,  the  defendants  should 
repay  to  the  plaintiffs  the  amount  of  duty  deposited  or  paid  by 
the  latter  since  October  1905. 

Langer  Owen  K.C.  and  Windeyer,  for  the  plaintiffs.  The 
action  in  the  Supreme  Court  was  an  action  under  sec.  167  of  the 
Customs  Act  1901,  and  resulted  in  the  plaintiffs  being  successful. 
If,  notwithstanding  that  decision,  the  Collector  continues  to  seize 
gfK)ds,the  plaintiffs  are  not  compelled  to  keep  on  bringing  actions 
under  sec.  167,  but  are  entitled  to  have  the  matter  finally  settled 

(1)  (1905)  5  S.R.  (N.S.W.),  704. 
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H.  C,  OF  A.  by  this  Court.     The  granting  of  such  an  injunction  ia  part  of  the 

inherent  jurisdiction  of  this  Court,  as  a  Court  of  Equity,  to  interfere 

Markbll    in  order  to  prevent  injustice  and  multiplicity  of  suits:  Mitfordon 

WoLLASTON    P^<^^'^^9»  P-  132;  Devonsher  v.  Neivenham  (1);  Story,  Equity 

Jurispi^udejice,  2nd  Eng.  ed.,  p.  566,     There  is  no  difference  in 

principle  between  the  case  of  an  injunction  against  a  customs 
ofBcer  and  one  against  a  private  individual.  A  declaration  of 
right  without  an  injunction  would  settle  the  que.stion.  There 
has  been  no  change  in  the  nature  of  the  goods.  This  action  may 
be  regarded  as  a  suit  for  the  recovery  of  the  goods  or  for  the 
testing  of  the  Collector's  right  to  detain  them  rather  than  a  suit 
for  an  injunction.  The  order  of  the  Court  would  be  to  deliver  op 
the  goods. 

The  article  is  an  ''  insecticide  "  within  the  meaning  of  item  104 
of  the  Schedule.  The  word  must  be  construed  in  its  ordinary 
popular  sense,  as  there  is  no  evidence  that  it  has  acquired  any 
special  commercial  meaning:  Patton  v.  United  States  (2);  Bour 
V.  United  States  (3) ;  Hedden  v.  Richard  (4)  ;  Magone  v.  HdJier 
(5) ;  Seeberger  v.  Schlesinger  (6) ;  Mascyn  Bros.  v.  Lockyer  (7). 
According  to  Webster  s  International  Dictionaii^  and  The  English 
Dictionai*y  "  insecticide  "  means  merely  an  agent  or  preparation 
for  destroying  insects.  That  covers  the  article  in  question.  It  is 
immaterial  whether  it  destroys  them  by  toxic  or  mechanical 
agency,  provided  that  the  destructive  effect  is  produced  wholly 
by  the  cliemical  ingredients.  The  paper  is  merely  a  vehicle  or 
accessory  for  the  application  of  the  chemicals.  The  intention  of 
the  legislature  was  to  make  what  is  called  in  American  authorities 
a  classification  by  use.  Reference  to  other  items  of  the  Schedule 
shows  that  aU  agencies  for  the  destruction  of  vermin  and  natural 
pests,  such  as  rabbits,  sheep  parasites,  &c.,  were  intended  to  be 
admitted  free.  It  is  almost  inevitable  that  articles  which  ai'e 
used  for  such  purposes  should  be  composed  of  other  articles  which, 
if  imported  separately,  would  be  dutiable,  but  that  cannot  cut  down 
the  effect  of  an  express  exemption  of  the  composite  article :  Koch 
V.  Seeberger  (8) ;   Magone  v.  Heller  (5) ;    Seeberger  v,  CaJin  (9) ; 

(1)  2  Sch.  &  Lef.,  199.  (6)  152  U.S.,  681. 

(2)  159  U.S.,  500.  (7)  (1903)  3  S.R.  (N.S.VV.),  289. 

(3)  91  Fed.  Rep.,  533.  (8)  30  Fed.  Rep.,  424. 

(4)  149  U.S.,  346.  (9)  137  U.S.,  95. 

(5)  150  U.S.,  70. 
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GddsmitM  Company  v.   Wyatt  (1).     The  article  has  lost   its  H-  C-  ^^  ^• 
quality  as  paper.     Even  if  it  could  be  called  paper,  or  a  manu-       ^^^ 
facture  of  paper,  it  would  not  come  within  items  122  and  123,     Markrll 
because  they  are  subject  to  the  limitation  n.e.i.,  and  therefore  vVollaston. 

cannot  include  an  article  which  has  been  included  in  item  104       

as  insecticide.  Sec.  138,  therefore,  has  no  application.  [They 
referred  to  Dleckerhoff  v.  Millet'  (2) ;  Amei^an  Net  and  Twine 
Co.  V.  Worthingicm  (3).]  Any  doubt  in  such  matters  should  be 
resolved  in  favour  of  the  importer,  the  onus  being  on  the 
Costoras  to  show  that  the  article  is  taxable :  eee  case  last  cited, 
and  Teiinant  v.  Smith  (4). 

Blacket,  for  the  defendants.  An  insecticide  may  be  defined  as 
a  drag  or  chemical  substance  which  kills  insects  by  poisoning  as 
distinct  from  mechanical  agency.  It  is  an  essential  part  of  the 
meaning  of  the  word  that  the  drugs  or  chemicals  bring  about  the 
desired  effect  by  virtue  of  their  nature  as  drugs  or  chemicals,  not 
as  a  mechanism. 

This  is  not  a  compound  manufactured  article  having  a  character 
distinct  from  the  various  ingredients,  as  was  the  case  with  the  cart- 
ridges in  Ma^on  Bros,  v.  Lockyer  (5).  [He  referred  to  Weilbacher 
V.  Memtt  (6) ;  United  States  v.  Semmer  (7).]  It  is  really  paper 
specially  prepared  or  a  manufacture  of  paper,  like  sand-paper  or 
sensitized  paper.  The  trade  name  of  the  article  shows  that  it  is 
regarded  commercially  as  a  paper.  It  therefore  comes  either 
under  item  122  or  123,  and  is  liable  to  duty.  Even  if  it  may  also 
be  classed  as  insecticide  under  item  104,  it  is  liable  to  duty  under 
sec.  138  of  the  Customs  Act  l&Ol,  and  to  the  highest  duty. 

At  any  rate  the  onus  is  on  the  plaintiffs  to  show  that  the 
Collector  was  wrong,  the  presumption  being  that  his  opinion  is 
right.  The  duty  claimed  must  be  deemed  to  be  the  proper  duty 
until  the  contrary  is  shown :  sec.  167.  This  is  not  the  proper 
procedure.  The  plaintiffs  should  comply  with  sec.  167.  No  other 
remedy  is  open.  And  the  relief  claimed  is  not  such  as  the  Act 
contemplates.     The  plaintiffs  can  only  recover  the  amount  of  duty 

(1)  (1905)  2  K.B.,  586.  (5)  (1903)  3  S.R.  (N.S.  W.),  289. 

(-2)  93  Fed.  Rep.,  651.  (6)  37  Fed.  Rep.,  85. 

(3)  Ul  U.S.,  468.  (7)  41  Fed.  Rep.,  324. 

(4)  (1892)  A.C.,  160. 

VOL.   IV.  ID 
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H.  C.  OF  A.  paid,  even  if  this  is  regarded  as  sabstantiallj^  a  proceeding  under 

sec.  167.     They  have  no  right  to  an  injunction,  or  to  a  declara- 

Markell    ^^on  of  right.     The  Court  will  not  interfere  with  the  Collector  in 

WoLLASTON    ^^®  exercise  of  his  discretion  with  regard  to  future  shipments. 

[He  referred  to  Ellis  v.  Eai'l  Grey  (1) ;  The  Queen  v.  The  LordR 

Covimvis loners  of  the  Treasury  (2).] 

Lcinger  Oiven  in  reply. 

Car.  adr.  vult 

A"K  7.  Griffith  C.J.      This  action   was  brought  by   the   plaintiffs 

against  the  Comptroller  of  Customs  for  the  Commonwealth, 
asking  for  a  declaration  that  an  article  know^n  as  "  Tanglefoot 
Sticky  Flypaper  "  is  entitled  to  be  admitted  to  the  Common- 
wealth duty  free,  as  an  insecticide.  The  plaintiffs  also  a.sked  for 
an  injunction  restraining  the  defendants,  that  is  to  say  Dr. 
WoUaston,  the  Comptroller,  and  the  Commonwealth,  from 
detaining  any  future  importations  of  the  article  until  payment  of 
duty.  They  also  claimed  a  return  of  the  duty  paid  by  them 
in  respect  of  a  certain  importation  of  these  articles,  that  duty 
having  been  paid  by  them  under  protest.  So  far  as  the  claim 
for  a  declaration  of  the  rights  of  the  plaintiffs  to  import  the 
article  is  concerned,  that  docs  not  seem  to  be  a  matter  worthy  of 
very  serious  consideration,  because  if  the  Court  is  of  opinion  that 
the  plaintiffs  are  entitled  to  recover  the  duty  already  paid 
because  the  goods  are  not  dutiable,  the  expression  of  that  opinion 
is  itself  a  declaration  of  the  right  of  the  plaintiffs.  For,  though 
it  is  in  theory  merely  an  order  for  the  recovery  of  the  duty 
already  paid,  it  is  in  fact,  accompanied  by  a  declaration  of  the 
right  of  the  plaintiffs  to  have  the  article  imported  free  of  duty. 
The  substantial  matter  for  consideration,  therefore,  is  whether  this 
article  is  dutiable  or  not. 

It  has  been  agreed  by  the  parties  that  no  objection  is  to  be 
taken  to  the  form  or  constitution  of  the  action.  It  ought  perhaps 
to  have  been  brought  against  the  Comptroller  of  Customs  for  the 
State.     But  no  objection  of  that  kind  is  to  be  taken. 

(1)  6  Sim.,  214.  (2)  L.R.  7  Q.B..  387,  at  p.  394. 
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The  special  case  stated  for  the  opinion  of  the  Court  sets  out    ^-  ^-  ®'  ^' 
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these  facts: — "The  said  article  consists  of  thin  sheets  of  Manilla       ^ ^ 

paper  coated  on  one  side  with  an  adhesive  sticky  substance  com-     Markbll 
posed  of  three  parts  resin  and  one  part  castor  oil.     The  said  \v„i,laston. 
article  is  used  for  the  purpose  of  catching  flies  and  other  insects.        

mi  .1   .  Ill  ,  •  J         .    1  1     i  J       Orifflth  C.J. 

The  said  insects  are  entangled  by  the  said  sticky  substance  and 
are  unable  to  escape  and  the  result  is  their  death,  but  it  is  not 
known  whether  death  is  caused  by  toxic  or  mechanical  agency." 
The  plaintiffs  contend  that  that  description  brings  the  article 
within  the  meaning  of  the  term  "  insecticide  "  used  in  item  104  of 
the  Customs  Tariff.  The  contention  for  the  defendants  is  that 
the  article  is  not  an  insecticide,  but  a  "  manufacture  of  paper  not 
elsewhere  included,"  or  alternately  "paper  not  elsewhere  included," 
within  the  meaning  of  those  terms  as  used  in  items  122  and  123 
of  the  Cxmtoma  Tariff,  and,  further,  that,  if  it  is  an  insecticide 
under  item  104,  it  is  also  a  manufacture  of  paper  not  elsewhere 
included,  and  therefore  liable  to  duty  under  section  138  of  the 
Cmtoins  Act  1901. 

It  was  agreed  that  specimens  of  the  article  should  be  produced 
in  Court,  and  by  the  Rules  of  Court  the  Court  is  entitled  to  draw 
all  necessary  inferences  of  fact  from  the  facts  admitted. 

The  first  question  is  whether  this  article  is  an  insecticide.    There 
is  no  evidence  that  that  term  has  acquired  any  special  commercial 
meaning,  and  therefore  we  must  interpret  it  as  an  ordinary  Eng- 
lish word  used  in  a  Statute.     Reference  of  course  may  be  made 
to  the  context,  but  subject  to  that,  we  must  be  guided  solely  by 
our  knowledge  of  the  English  language.     The  word  is  used  in 
item  104  in  describing  a  group  of  articles  under  the  general 
heading   Drugs   and    Chemicals.     The   other  items  under  that 
heading  are :   100,  which  enumerates  certain  acids ;   101,  acids ; 
102,  carbonate  of  ammonia  and  carbide  of  calcium ;   103,  drugs 
and  chemicaLs.     Then  comes  104,  the  item  in  question,  "  insecti- 
cides, sheep-washes  and   disinfectants,  not   elsewhere   included 
including  coal-tar  preparations  for  such  purposes."     Item   105 
relates  to  medicines,  a  number  of  which  are  enumerated,  amongst 
them,  medical  oils,  of  which,  I  suppose,  castor  oil  is  one.     Item 
106  is  opium.     The  inference  to  be  drawn  from  that  context  is 
that  insecticide   is   something  that  ordinarily   falls   under   the 
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H.  C.  OF  A.  general  heading  of  chemicals.     That  is  all  the  assistance  to  be 

obtained  from  the  context  beyond  our  general  knowledge  of  the 

Markkll    language.     In  my  opinion,  the   term   insecticide,  as  commonly 

WoLt  s    N    "s^^  "^  English,  means,  or  at  any  rate  includes,  any  preparation 

in  the  nature  of  a  drug  or  chemical  adapted  soleh'  or  mainly  to 

the  destruction  of  insect  life,  and  the  effect  of  which  is  produced 
either  by  immediate  contact  with  the  insect  or  by  some  influence 
fatal  to  insect  life  inherent  in  or  emanating  from  the  preparation. 
That  definition  covers  all  insecticides  of  which  I  have  ever  heard. 
I  do  not  think  it  necessary  to  give  reasons  for  the  different 
phrases  in  that  definition. 

The  next  question  is,  is  this  such  a  preparation  ?  I  think  that 
it  clearly  is.  The  mixture  of  oil  and  resin  is  what  gives  it  the 
character  of  an  insecticide.  It  is  clear  that  an  article  of  that  kind 
must  have  some  vehicle,  that  is  to  say,  some  means  by  which  it 
may  be  brought  in  contact  with  the  insect  so  as  to  have  its  intended 
effect.  Then  the  question  is,  in  this  instance,  is  the  paper  on  which 
the  preparation  is  smeared  a  substantial  part  of  the  article,  or  is  it 
merely  the  vehicle  for  enabling  the  insecticide  to  be  u.sed  ?  The 
question  may  be  put  in  another  way.  Ought  the  paper  on  which 
tlie  preparation  is  smeared  to  be  regarded  as  the  principal  in  the 
article  or  as  a  mere  accessory  ?  As  to  that  I  draw  this  inference 
of  fact  from  seeing  the  article  and  from  the  description  given  of 
it  in  the  special  case — that  the  quality  of  paper  is  merged  in  the 
quality  of  insecticide.  I  think,  therefore,  that  it  is  an  insecticide 
within  the  meaning  of  item  104  of  the  tarifi'. 

The  defendants  however  contend  that,  even  if  so,  it  falls  within 
the  meaning  of  items  122  and  123,  and  that  by  virtue  of  sec.  138 
of  the  Customs  Act  1901  it  is  dutiable  althoucfh  it  is  an  insecticide. 
That  section  provides  that :— "  If  any  goods  enumerated  in  the 
Tariff  are  or  can  be  classed  under  two  or  more  names  headings 
or  descriptions  with  a  resulting  difference  as  to  duty  duty  shall 
be  charged  when  it  is  a  difference  between  liability  to  or  freedom 
from  duty  "  &c.  In  order  that  that  section  may  apply  the  goods 
in  question  must  be  capable  of  being  brought  under  two  or  more 
headings.  The  section  has  no  application  where  the  goods  are 
excluded  from  a  class  by  the  words  "  not  elsewhere  included." 
Item  122  (h)  is  paper  "  not  elsewhere  included."     If,  therefore^ 
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insecticides  are  elsewhere  mentioned  in  a  class,  they  are  excluded  ^'  ^-  ^^  ^' 
from  that  item,  and  they  are  not  dutiable,  inasmuch  as  they  are 
excluded  from  the  one  by  reason  of  their  being  included  in  the     Markell 
other.    Sec  138  therefore  has  no  application.     This  article  cannot  woii^'ston. 
be  called  paper  not  elsewhere  included.      The  same  argument 
applies  to  the  contention  that  this  is  a  manufacture  of  paper  and 
therefore  liable  to  duty  even  if  it  is  elsewhere  included  as  an 
insecticide.     So,  in  my  opinion,  that  argument  fails.     The  result, 
in  my  opinion,  is  that  the  article  ought  to  be  admitted  free  of 
doty,  and,  according  to  the  agreement  between  the  parties,  there 
should  be  judgment  for  the  plaintiffs  for  the  amount  of  duty  paid 
with  interest  at  5  per  cent. 

I  should  like  to  add  that  I  am  very  much  disposed  to  think 
that,  even  if  this  is  not  an  insecticide,  the  quality  of  paper  is  so 
far  merged  in  the  coiqpleted  article  that  it  could  not  properly  be 
called  a  manufacture  of  paper,  or  paper  not  elsewhere  included. 

Judgment  will  be  for  the  plaintiffs.  The  declaration  asked  for 
is  not  necessary,  and  as  to  the  claim  for  an  injunction,  it  is  not 
necessary  to  express  any  opinion. 

O'Connor  J.  In  this  case  the  Customs  authorities  claimed  to 
be  paid  duty  at  the  rate  of  25  per  cent,  on  the  article  in  question, 
and  the  plaintiffs  resisted  the  claim.  In  reference  to  the  dispute 
both  parties  availed  themselves  of  the  provisions  of  sec.  167  of 
the  Customs  Act  1901.  Under  that  section  the  duty  charged  and 
paid  or  deposited  with  the  Customs  is  deemed  to  be  the  proper 
duty  unless  the  contrary  is  shown  in  an  action  brought  by  the 
importer.  This  action  was  brought  for  the  determination  by  the 
Court  of  the  question  whether  the  amount  of  duty  deposited  was 
the  duty  properly  chargeable.  The  importer  takes  up  the  position 
that  the  substance  is  an  insecticide,  free  of  duty  under  item  104 
of  the  Customs  Tariff.  The  case  turns  on  the  question  whether 
it  is  an  insecticide  within  the  meaning  of  that  item.  If  it  is,  it 
cannot  be  classed  under  any  item  of  the  Tariff  except  insecticide, 
and  the  provisions  of  sec  138  cannot  be  applied. 

As  to  whether  it  could  or  could  not  be  charged  as  a  manufacture 
of  paper  "  not  elsewhere  included,"  I  do  not  think  it  necessary  to 

express  an  opinion.     It  may  very  well  be  that  the  paper  has  lost 
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H.  C.  OF  A,    its  quality  of  paper   and   become  part   of  a  new  pi-eparation, 

insecticide.     On  tlie  other  hand,  if  it  is  not  free  as  an  insecticide, 

Mark  ELL    it  may  be  that  the  mere  smearing  of  the  mixture  on  the  paper 

VVoLLASTON  ^^^^  ^^^^  destroy  its  properties  as  paper  to  such  an  extent  as  to 
render  it  no  longer  capable  of  being  described  as  paper.  As  to 
tliese  matters  it  is  not  necessary  to  express  an  opinion.  The 
case,  as  I  have  said,  really  turns  on  whether  the  substance  is  an 
insecticide  within  the  meaning  of  item  104.  The  general  rule  of 
interpretation  is  that  words  used  in  a  Statute  must  be  taken  to 
have  been  used  in  their  ordinary  meaning.  If  it  is  contended 
that  there  is  a  commercial  or  other  special  meaning  of  the  word, 
there  must  be  evidence  before  the  Court  on  which  it  can  come 
to  the  conclusion  that  the  word  is  so  used,  and  then  it  is  for  the 
Court  to  determine  whether  the  legislature  has  used  the  word  in 
its  ordinary  signification  or  in  the  special  sense.  If  any  authority 
for  that  proposition  were  necessary,  it  is  to  be  found  in  one  of  the 
judgments  cited  by  Mr.  Windeyer,  Seeherger  v.  Schlesinger  (1) : — 
"The  commercial  designation  of  an  article,  however,  is  not  a 
matter  of  which  Courts  can  take  judicial  notice,  but  is  a  fact  to 
be  proved  like  any  other — by  evidence."  Mr.  Blacket's  contention 
therefore  has  no  foundation,  because  there  is  no  evidence  here 
that  any  special  commercial  meaning  attached  to  the  word 
"  insecticide."  We  must  therefore  ascertain  the  oi"dinary  meaning 
of  the  word.  Now  the  ordinary  meaning  of  the  word  "  insecticide," 
is  shortly  stated  in  Murray's  Dictionary,  which  was  read  to  us 
in  the  course  of  the  argument,  as  "  a  preparation  used  for  the 
destruction  of  insects."  The  generality  of  that  description  must 
of  course  be  cut  down  by  the  context  in  which  the  word  occurs  in 
the  Statute.  As  it  occurs  there  amongst  a  series  of  items  imposing 
duties  on  drugs  and  chemicals  it  is  clear  that  the  kind  of 
insecticide  intended  to  be  made  free  is  an  insecticide  composed  of 
drugs  or  a  combination  of  drugs  and  chemicals.  There  is  another 
limitation  w^hich  must  be  gathered  from  the  context,  and  that  is 
that  the  main  use  and  purpose  of  the  mixture  or  combination  of 
substances  must  be  the  killing  of  insects.  There  are  many 
chemicals  applied  to  a  variety  of  purposes  which  may  also  be 
used  as  insecticide.   If  insect  destruction  is  only  one  out  of  many 

(1)  152  U.S.,  581,  at  p.  685. 
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uses  of  a  chemical  substance,  it  would  not  come  within  the  mean-  ^'  ^-  ^^  ^- 
ing  of  item  104.     To  get  the  benefit  of  that  exemption  a  sub- 
stance must  have  been  prepared  for  that  purpose,  and  the  main     markkll 
use  of  it  must  be  for  that  purpose.     I,  therefore,  entirely  concur  ^qllaston 

in  the  definition  stated  by  my  learned  brother  the  Chief  Justice       

in  his  judgment.     Such  being  the  definition  of  an  insecticide 
under  item  104,  we  must  apply  it  to  the  substance  in  question. 
It  is  a  mixture  of  drugs  spread  upon  paper.     It   is  necessary 
for  the  effective  use  of  those  drugs  that  they  should  be  spread 
upon  paper  or  some  like  substance.     The  drugs  and  the  paper 
constitute  the  insecticide.     The  preparation  so   composed   kills 
insects  in  some  way,  whether  by  poisoning  or  by  imprisoning 
and  strangling  them  is  not  known.     It  appears  to  me  to  be  quite 
immaterial  how  it  operates,  if  the  general  effect  of  the  combina- 
tion is  that  it  destroys  insects.      Mr.  Blacket  admits  that  if  the 
combination  destroyed  insects  by  poisoning  them  it  would  be  an 
insecticide  within  the  meaning  of  item  104,  but  he  argues  that 
there  is  implied  in  that  item  a  limitation  beyond  those  that  I 
have  mentioned,  that  is,  that  the  drug  or  chemical  must  kill  by 
poisoning,  as  distinct  from  mechanical  means.      I  entirely  fail  to 
see  any  ground  upon  which  a  distinction  can  be  drawn  between 
killing  insects  by  poison  and  killing  them  by  mechanical  means. 
If  Mr.   Blacket  could   establish   that  distinction  he   would,   of 
course,  have  gone  a  long  way  towards  maintaining  his  argument. 
But  I  see   no  reason   why   the  ordinary  meaning  of  the  word 
"  insecticide "    should   be    restricted    as   Mr.   Blacket  contends. 
Therefore   it   appears   to   me   that   this  substance  spread  upon 
paper,  being  a  combination   of  drugs  and  chemicals,  prepared 
specially   for  the   purpose   of  killing  insects,   is  an  insecticide 
within  the  meaning  of  item  104.      The  article,  therefore,  being 
wider  that  item,  is  free,  the  duty  was  not  properly  charged,  and 
it  follows  that  the  plaintiffs  are  entitled  to  recover  the  amount 
claimed  in  the  action. 

I  also  agree  that  it  is  not  necessary  that  our  order  should  go 
further  than  that  decision.  The  law,  as  expoimded  by  the 
Courts,  is  as  binding  on  the  Government  as  if  it  had  been 
expressed  in  so  many  words  in  the  Tariff  itself.  We  have  no 
reason  to  suppose  that  the  law  as  laid  down  by  this  Court  will 
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n.  C.  OF  A.  be  disregarded,  and  therefore  there  is  no  necessity  for  any  further 

1906 

^ '^  declaration  as  to  the  rights  of  the  plaintiffs. 

Markbll        I  agree  that  judgment  should  be  entered  for  the  plaintiffs  for 

WoLLASTON.  ^^  amount  of  duty  paid  with  interest. 


O'Connor  J. 


Judgment  for  the  plaintifs  for  £7S  los,  id, 
with  interest  at  5  per  cent,  and  the 
costs  of  the  action. 

Lang&r  Owen  K.C.,  for  the  plaintiffs,  asked  for  a  direction 
that  the  costs  be  taxed  upon  the  highest  scale  in  force  in  the 
Supreme  Court. 

Griffith  C.J.  The  costs  will  be  taxed  in  accordance  with  the 
practice  in  the  Supreme  Court.  They  should  be  allowed  on  the 
highest  scale,  as  more  than  £100  is  involved  in  the  case. 

Solicitors,  for  the  plaintiffs,  MacLachlan  c&  Murray. 

Solicitors,  for  defendants,  Macnainara  &  Smith  for  The  Crown 

Solicitor  for  the  Commonwealth. 

C.  A.  W. 
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HENRY   WHITE 


Appellant; 


AND 


THE  KING 


Respondent. 


ON   APPEAL  FROM  THE   SUPREiME  COURT  OF 

NEW  SOUTH  WALES. 

H  C  OF  A     OrimincU  law — Misdemeanour  at  common  law — FratidtUenl  attempt  to  have  convidicm 
jQQg  set  aside — Attempt  to  pervert  course  of  justice — Uttering  forged  documenlt-^ 

.  Sending  false  petition  to  Governor — Attempt  to  }>rocure  inquiry  under  Oiwei 

Act  (N.S.W.),   {No.  40  of  1900),   sec.   ATt 6  —  Demurrer —Several  counU- 
Information  had  in  part. 

A  solicitor,  who  had  been  struck  off  the  rolls  after  conviction  and  sentence 
for  stealing,  was  charged,  after  his  release  from  imprisonment  at  the  expira* 
tion  of  his  sentence,   upon  an  indictment  containing  three  connts,   which 


Sydney, 

A  tig.  28.  29, 
31. 


Orifnth  0.  J., 

Barton  and 

O'Connor  JJ. 
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alleged  (1)  that  he  afterwards  unlawfully  attempted,   by  the  use  of  false  H.  C.  of  A 

declarations,   known  by  him  to  be  false,  to   make   it   appear  to  the  Chief  1906. 

Justice  of  the  State  that  he  was  innocent,  and  had  been  wrongfully  convicted  '^  ■"  .  ' '  ^ 

and  removed  from  the  rolls,  with  intent  to  pervert  the  course  of  law  and  Whitk 

justice  ;  (2)  that  he  endeavoured  by  a  false  petition  to  the  Governor  to  have  •p^g  Kino. 

his  conviction  set  aside  or  reversed;  and  (3)  that  by  means  of  the  false  declara-  

tions  mentioned  in  the  first  count,  which  were  alleged  to  be. forged,  he 
endeavoured  to  deceive  the  Chief  Justice  in  the  manner  stated  in  the  first 
count  and  with  the  like  intent. 

The  prisoner  was  convicted  on  all  counts  and  sentenced  to  a  term  of 
imprisonment  upon  each,  the  jury  having  found  specially  that  the  declarations 
mentioned  in  the  first  and  third  counts  were  forged  by  the  prisoner. 

Heidt  on  demurrer,  that  the  first  count  sufficiently  disclosed  an  attempt  to 
pervert  the  course  of  jufitice  by  sending  to  the  Chief  Justice  a  false  petition  on 
which  he  might  have  ordered  a  judicial  inquiry  into  the  question  of  the 
prisoner's  guilt,  under  seo.  475  of  the  Crimes  Act  1900 ;   . 

That  the  second  count  was  bad  as  it  disclosed  no  offence  ;  and 

That  the  third  count  was  good,  not  only  us  disclosing  an  attempt  to  pervert 
the  course  of  justice  in  the  same  manner  as  charged  in  the  first  count,  but  also 
as  disclosing  the  uttering  of  a  forgery. 

Semble^  that  even  if  the  first  count  did  not  sufficiently  disclose  an  attempt 
to  pervert  the  course  of  justice,  the  High  Court,  in  view  of  the  special  finding 
of  the  jury,  would  not  have  allowed  an  appeal  from  the  conviction  on  that 
count. 

The  convictions  on  the  first  and  third  counts  were  therefore  affirmed,  and 
that  on  the  second  count  quashed. 

Decision  of  the  Supreme  Court :  Rex  v.  WhiU,  (1906)  6  S.R.  (N.S.  VV. ),  398, 
varied,  and  affirmed  as  varied. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
^'ales  upon  a  Crown  case  reserved  under  the  Crimes  Act  1900. 

The  appellant  was  tried  at  the  Central  Criminal  Court  before 
Mr.  Acting-Justice  Rogers  on  an*  information  containing  three 
counts,  the  substance  of  which  is  stated  in  the  judgment  of 
Griffith  C.  J. 

Counsel  for  the  prisoner,  before  plea,  demurred  to  the  informa- 
tion on  the  ground  that  no  criminal  offence  was  disclosed  in  any 
01  the  counts.  The  demurrer  was  overruled,  and  tlie  prisoner 
pleaded  not  guilty.  Evidence  was  given  in  support  of  all  the 
auegatioas  of  fact  in  the  information,  and  the  jury  found  the 


152 


HIGH  COURT 


n.  C.  OF  A.    be  disregarded,  and  therefore  there  is  ncs/ 
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,,ruirty  and  Coyle,  for  the  prisoner.     The  first  count  does  not 
..^jose  any  offence.     It  does  not  allege  an  attempt  to  mislead 

^  Court  of  Justice :  Omealey  v.  Newell  (2) ;  Meg.  v.  Maxvbey  (3). 

flie  attempt  must  be  directed  to  a  tribunal,- ?.«.  either  to  a  Court 
or  to  some  body  substituted  by  the  parties  for  the  Court,  such  as 
an  arbitrator  :  Reg,  v.  Vreonea  (4);  Reg,  v.  HcUl  (5).  It  does  not 
amount  to  a  charge  of  uttering  a  forgery,  because  there  is  no 
allegation  of  intent  to  defraud,  and  as  this  is  a  demurrer,  the 
defect  cannot  be  cured  by  verdict. 

The   second   count  does  not   allege    that   the    prisoner  knew 
that  the  petition  was  false.     To  constitute  an  oifence  at  common 
law   that  is   a  necessary   ingredient:  Rex   v.  Perrott   (6);  Rex 
V.  Mason  (7);  Ret  v.  Rnshworth   (8).      Moreover  there  is  no 
allegation  of  intent  to  defraud.     That  is  necessary  at  common 
law:  In  re  London  and  Globe  Finance  Coloration  Ltd,  (9). 
To  merely  present  a  false  petition  is  no  offence.     It  is  not  alleged 
to  be  a  forger}'.     All  cases  of  public  fraud  have  been  founded 


(1)  (1906)  6  S.R.  (N.S.W.),  39S. 

(2)  8  East.,  :^64,  at  p.  372. 

(3)  6T.R.,  619. 

(4)  (1891)  1  Q.B.,  360. 

(5)  (1891)  1  Q.B.,  747,  at  p.  771. 


(6)  2  M.  &  S.,  379  ;  15  R.R.,  380. 

(7)  2T.R.,581;  1  R.R,,  545. 

(8)  Ru88.  &R.,317. 

(9)  (1903)lCh.,  728,  atp.  732. 
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an  attempt  to  obtain  the  clemency  of  the 
^       ^  ''e  improper,   but  not   criminal.      The       vVhite 

.  %  t  as  it  stands:  Reg.  v.  Laird  (1).  'r^j^  king. 

^   '  ^  ^ways  reject  surplusage ;  vXile  per       

%^  -^  *%;  '  after   verdict,  and   where  the 

*%  ^^^_  »*ead  the  information  without 

^tended  by  the  person  who 


♦.    ^.     -i    ^ 


^  y  "^ '  ^        <:-  with  after  trial  as  if  he 

\/lfS  ^>  ^  ^  -'t^s  not  clearly  appear  in 

^    *'.  ^s  interfering  with  the  course  of 

^.J. — It  is  a  rule  of  this  Court  not  to  grant  special 

lAj  appeal  in  criminal  cases  unless  matters  of  great  public 

importance  are  involved,  and  matters  of  substance.     Objections 

to  the  form  are  not  matters  of  substance.     This  is  a  point  which 

might  possibly  have  been  considered  by  the  Supreme  Court,  but 

on  an  appeal  from  their  decision  we  should  take  no  notice  of  it.] 

The  3rd  count  alleges  what  has  been  made  a  felony  by  sec 

292  of  the  GHmes  Act  1900.      The  same  act  is  charged  as  a 

misdemeanour  in  the  Ist  count,  and  counts  for  misdemeanour 

luay  not  be  joined  with  counts  for  felony.     [They  referred  to 

Bishop^  CommenUtries  on  CHminal  Law,  pp.  101,  551 ;  Rex  v. 

Evam  (2);  Rex  v.  Anderson  (3);  Reg.  v.  Button  (4).] 

[Barton  J.  referred  to  Reg.  v.  Goldsmith  (5).] 

There  is  no  allegation  of  any  attempt  to  obtain  any  advantage 

oy  the  acts  alleged,  even  if  the  acts  amount  to  an  .uttering  of  a 

forgery.    The  Chief  Justice  could  only  have  told  the  prisoner  to 

move  the  Court.    To  constitute  an  offence  the  person  to  whom 

the  forgeries  are  uttered  must  l^e  able  to  confer  the  advantage, 

^nd   they    must    be    presented    to    him    for   the    purpose   of 

fraudulently  obtaining  that  advantage:  Reg.  v.   Hodgson  (6); 

%  V.  Moah  (7). 

[Grifffth  C.J.— Under  sec.  475  of  the  Grivies  Act  1900  the 

H)  14  N.S.W.  L.R.,  354,  at  p.  359.  (5)  L,R  2,  C.C.R..  74. 

(2)  5C.  &  P.,  553.  (6)  Deai-8.  &  B.,  3. 

3)  2  Moo.  &  R.,  469.  (7)  Dears.  &  B.,  650. 
W)  n  Q.B.,  929,  at  p.  946. 
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H.  C.  OP  A.  prisoner  guilty  on  all  counts,  and  specially  found  tliat  the 
declarations  mentioned  in  the  first  and  third  counts  were  forged 
by  the  accused.  His  Honor  sentenced  the  prisoner  to  two  years 
imprisonment  with  hard  labour  on  the  first  count,  aud  on  the 
second  and  third  counts  to  imprisonment  for  one  year  with  hard 
labour  on  each  count  concurrent,  but  cumulative  on  the  first, 
making  three  years  in  all.  The  following  questions  were 
reserved:  (I)  Whether  His  Honor  was  wrong  in  overruling  the 
demurrer ;  and,  (2)  whether  he  was  wrong  in  holding  that  there 
was  evidence  in  support  of  each  count. 

The  Supreme  Court  (consisting  of  Darley  C.J.,  Owen  J.  and 
Cohen  J.),  held  that  each  count  of  the  indictment  disclosed  an 
offence  and  that  there  was  e\ndence  to  support  it,  and  affirmed 
the  conviction:  Rex  v.  White  (1). 

From  this  decision  the  present  appeal  was  brought  by  special 
leave. 


Moriarty  and  Coyle,  for  the  prisoner.  The  first  count  does  not 
disclose  any  offence.  It  does  not  allege  an  attempt  to  mislead 
a  Court  of  Justice :  Oviealey  v.  Newell  (2) ;  Reg.  v.  Mawhey  (3). 
The  attempt  must  be  directed  to  a  tribunal,- ?.e.  either  to  a  Court 
or  to  some  body  substituted  by  the  parties  for  the  Court,  such  as 
an  arbitrator :  Reg,  v.  Vreones  (4);  Reg,  v.  Hall  (5).  It  does  not 
amount  to  a  charge  of  uttering  a  forgery,  because  there  is  no 
allegation  of  intent  to  defraud,  and  a,s  this  is  a  demurrer,  the 
defect  cannot  be  cured  by  verdict. 

The  second  count  does  not  allege  that  the  prisoner  knew 
that  the  petition  was  false.  To  constitute  an  offence  at  common 
law  tliat  is  a  necessary  ingredient :  Rex  v.  Perrott  (6) ;  Rex 
V.  Mason  (7);  Rex  v.  Rnshworth  (8).  Moreover  there  is  no 
allegation  of  intent  to  defraud.  That  is  necessary  at  common 
law:  In  re  London  and  Globe  Finance  Coloration  Ltd.  (9). 
To  merely  present  a  false  petition  is  no  offence.  It  is  not  alleged 
to  be  a  forgery.     All  cases  of  public  fraud  have  been  founded 


(1)  (1906)  6  vS.R.  (N.S.W.),  39S. 

(2)  8  East.,  :^64,  at  p.  372. 

(3)  6T.R.,  619. 

(4)  (1891)  1  Q.B.,  360. 

(5)  (1891)  1  Q.B.,  747,  at  p.  771. 


(6)  2  M.  &  S.,  379  ;  15  R.R.,  380. 

(7)  2T.R.,58l;  1  R.R.,  545. 

(8)  Rubs.  &  R.,  317. 

(9)  (1903)  1  Ch.,  728,  at  p.  732. 
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upon  a  forgery  or  perjury,  something  affecting  procedure  in  a 
Court     This  is  merely  an  attempt  to  obtain  the  clemency  of  the 
Governor.      The  means  are  improper,    but  not   criminal.      The       vVhite 
indictment  must  be  looked  at  as  it  stands :  Reg.  v.  Laird  (1).  r^^^  kii^n. 

[Griffith  C.J. — You  may  always  reject  surplusage;  utile  per       

inutile  non  vitiatur,  especially  after  verdict,  and  where  the 
appeal  is  only  by  special  leave.  I  read  the  information  without 
any  preconceived  idea  of  what  was  intended  by  the  person  who 
framed  the  count] 

An  accused  person  should  not  be  dealt  with  after  trial  as  if  he 
had  been  charged  with  something  that  does  not  clearly  appear  in 
the  indictment.  The  charge  was  interfering  with  the  course  of 
justice. 

[Griffith  C.J. — It  is  a  rule  of  this  Court  not  to  grant  special 

leave  to  appeal  in  criminal  cases  unless  matters  of  great  public 

importance  are  involved,  and  matters  of  substance.     Objections 

to  the  form  are  not  matters  of  substance.     This  is  a  point  which 

might  possibly  have  been  considered  by  the  Supreme  Court,  but 

on  an  appeal  from  their  decision  we  should  take  no  notice  of  it] 

The  3rd  count  alleges  what  has  been  made  a  felony  by  sec. 

292  of  the  GHmea  Act  1900.      The  same  act  is  charged  as  a 

misdemeanour  in  the  1st  count,  and  counts  for  misdemeanour 

may  not  be  joined  with  counts  for  felonj'^.     [They  referred  to 

Bishop,  Commentcvries  on  Criminal  Law,  pp.  101,  551 ;  Rex  v. 

Evans  (2);  Rex  v.  Anderson  (3);  Reg.  v.  Button  (4).] 

[Barton  J.  referred  to  Reg.  v.  Goldamith  (5).] 

There  is  no  allegation  of  any  attempt  to  obtain  any  advantage 

by  the  acts  alleged,  even  if  the  acts  amount  to  an  .uttering  of  a 

forgery.    The  Chief  Justice  could  only  have  told  the  prisoner  to 

move  the  Court.    To  constitute  an  offence  the  person  to  whom 

the  forgeries  are  uttered  must  be  able  to  confer  the  advantage, 

and    they    must    be    presented    to    him    for   the    purpose   of 

fraudulently   obtaining  that  advantage:  Reg.  v.   Hodgsov  (6); 

ifcg.  V.  Moah  (7). 

[GRiFFrTH  C.J. — Under  sec.  475  of  the  Crimes  Act  1900  the 

(1)  14  N.S.W.  L.P..,  354,  at  p.  359.  (5)  L.R  2,  C.C.R.,  74. 

(2)  5  C.  4  P.,  553.  (6)  Dears.  &  B.,  3. 

(3)  2  Moo.  &  R.,  469.  (7)  Dears.  &  B.,  550. 

(4)  IIQ.B.,929,  atp.  946. 
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H.  C.  OF  A.  Chief  Justice  could  have  directed  an  inquiry  into  the  question  of 

^^*        the  prisoner's  guilt.] 

WniTK  That  section  applies  only  to  the  case  of  a  prisoner  actually 

Thk  kiNo.    serving  a  sentence ;  the  words  are  "  on  the  petition  of  a  prisoner.*' 

The  appellant  was  not  a  prisoner  when  these  documents  were 

sent. 

Garland,  for  the  Crown.  To  constitute  the  crime  of  forgery 
or  uttering  a  forgery,  there  is  no  need  for  an  intent  to  defraud 
any  particular  person  in  any  particular  manner.  It  is  quite 
sufficient  if  there  is  an  intent  to  deceive.  Making  a  false 
instrument  or  a  false  signature  with  intent  to  deceive  is  the 
definition  of  forgery  in  11.  East,  P.C.,  p.  853.  Intent  to  defraud  is 
only  one  kind  of  intent  to  deceive.  It  is  sufficient  if  there  is  an 
intent  to  prejudice  the  person  deceived  or  to  advantage  the 
person  committing  the  offence:  Reg.  v.  Shxii'nian  (1);  Reg.  v. 
Moah  (2).  The  first  count  sets  out  the  offence  sufficiently.  It 
alleges  in  effect  an  attempt  to  secure  a  pardon  or  a  rehearing  of 
the  case  by  means  of  an  instrument  which  the  appellant  knew 
to  be  false.  There  is  no  necessity  that  the  attempt  should  be 
directed  immediately  to  a  tribunal ;  it  is  sufficient  that  there  was 
a  fraudulent  attempt  to  bring  about  a  miscarriage  of  justice: 
Rxisaell  cm  Grimes,  5th  ed.,  vol.  ii.,p.  511 ;  II.  East  P.C,  pp.  512, 
862,  952 ;  Rex  v.  Brailsfo^'d  (3).  There  was  an  attempt  to  set 
the  law  in  motion  for  the  purpose  of  reversing  the  conviction  by 
an  inquiry  under  sec.  475  of  the  Crimea  Act,  and  to  secure  the 
re-instatenient  of  the  prisoner  on  the  roll  of  solicitors.  That  was 
an  attempt  to  pervert  the  course  of  justice,  and  a  public  cheat, 
not  a  mere  attempt  to  produce  a  false  impression.  There  was 
evidence  of  such  an  intent,  and  the  jury  have  found  the  prisoner 
guilty. 

The  second  count  also  discloses  an  offence.  It  is  an  offence  to 
present  a  false  petition  for  the  purpose  of  obtaining  a  pardon. 
That  is  a  false  pretence  for  the  purpose  of  perverting  the  course 
of  justice,  an  attempt  to  deceive  the  King. 

[Griffith   C.J. — Does  that  count  amount  to  more  than  an 

(1)  Dears.    C.C,    285;    6   Cox.    C.C.,     (2)  Dears.  &  B.,  560. 
312.  (3)  (1905)  2  K.B.,  730. 
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allegation  that  a  man  made  false  statements  in  a  bill  in  Equity, 
for  instance  ?  Every  false  statement  in  a  legal  proceeding  is  in 
one  sense  an  attempt  to  pervert  the  course  of  justice.  But  a 
mere  lie  is  not  an  oflence.] 

It  is  if  there  is  also  an  attempt  to  obtain  an  advantage  by 
means  of  the  lie. 

Omealey  v.  Newell  (1)  is  an  authority  in  favour  of  the  Crown. 
Lord  Ellenhorough  says  that  any  person  using  a  false  instrument 
in  order  to  pervert  the  course  of  justice  commits  a  misdemeanour 
at  common  law.  Rex  v.  Treeves  (2)  treats  as  a  public  cheat  a 
man  who  wilfully  and  deceitfully  supplies  unwholesome  food. 
There  is  also  reference  to  the  case  of  a  married  woman  pre- 
tending to  be  a  widow  and  executing  a  bail  bond,  as  a  fraud  upon 
a  public  officer.  The  form  of  the  information  may  be  inaccurate, 
but  the  prisoner  is  not  prejudiced ;  it  clearly  appeared  what  was 
charged  against  him.  [He  referred  to  Reg.  v.  Perrott  (3) ;  Reg, 
V.  Agpinall  (4),] 


H.  C.  OF  A. 
1906. 

White 

V. 

The  King. 


Moriarty,  in  reply,  referred  to  Hamilton  Jk  AddieoUy  Crimes 
Act  1900,  p.  267  ;  Reg.  v.  Booty  (5);  Reg.  v.  Marcus  (6);  Reg.  v. 
RiUy  (7);  Chitty's  Crim^inal  Law,  vol.  iii.,  1039. 

Cur.  adv.  vult 


GRirriTH  C.J.  This  is  an  appeal  by  special  leave  from  a 
decision  by  the  Supreme  Court  of  New  South  Wales  affirming  a 
conviction  of  the  appellant  upon  an  indictment  charging  him  with 
three  separate  common  law  misdemeanours.  At  the  trial  the 
defendant  demurred  to  the  indictment  as  disclosing  no  offence. 
The  demurrer  was  overruled  and  he  was  convicted,  and  certain 
questions  were  reserved  by  the  learned  Judge  who  presided  at 
the  trial,  those  questions  being  :  Whether  he  was  wrong  in  over- 
ruling the  demurrer,  and  whether  he  was  wrong  in  holding  that 
there  was  evidence  in  support  of  each  count  of  the  indictment. 
The  learned  Judges  of  the  Supreme  Court  affirmed  the  conviction. 


August  31. 


(1)  8  East.,  364,  at  p.  365. 

(2)  2  East.,  P.O.,  821. 

(3)  2  M.  k  S.,  379  ;  15  R.R.,  3S0. 
H)2Q.B.D.,  48- 


(5)  3N.S.W.  W.N.,48. 

(6)  2C.  &K..  356. 

(7)  18  Cox  C.C.,  285,  at  p.  297 
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H.  C.  OF  A.    ii  ^yas  contended,  amongst  other  things,  that,  the  objection  to  the 

^ *        indictment  having  been  taken  by  demurrer,  the  defect,  if  any. 

White      cannot  be  cured  by  verdict.     1'hat  is  no  doubt  so  in  a  Court  of 

I'HE  King  ^^Tor,  but  this  Court  does  not  sit  as  a  Court  of  error  in  criminal 
cases,  and  we  are  loth  to  give  ettect  to  merely  formal  objections, 
if  the  substance  of  the  case  shows  that  the  prisoner  has  been 
justly  convicted.  Allowing  an  appeal  at  all  in  such  cases  is  in  the 
discretion  of  the  Court,  and  if  there  are  no  more  than  technical 
objections  or  defects  in  procedure,  we  are  not  inclined  to  give 
effect  to  them. 

No   point   was  taken  before  us  as  to  the  sufficiency  of  the 
evidence  to  support  the  charges.    The  first  count  in  the  informa- 
tion, after  averring  by  way  of  preface  that  the  prisoner  had  been 
a  solicitor  of  the  Supreme  Court,  and  had  been  convicted  on  an 
indictment  charging    him   with  having  stolen  certain  valuable 
securities  and  other  documents,  and  sentenced  for  that  offence, 
and  that  afterwards,  in  consequence  of  the  conviction  his  name 
had  been  removed  from  the  roll  of  solicitors  of  the  Supreme 
Court,  and  that  he  had  served  his  sentence,  went  on  to  allege  that 
the  prisoner  did  "  afterwards  unlawfully  attempt  and  endeavour 
by  false,  fraudulent,  deceitful,  and  unlawful  means,  by  the  use  of 
two  false  declarations  purporting  to  have  been  declared  by  one 
Morsen,  together  with  certain  annexures  and  documents,  which 
were  known  by  the  prisoner  to  be  false,  to  make  it  appear  to  the 
Right  Honourable  Sir  Frederick  Matthew  Barley y  Chief  Justice 
of  the  Supreme  Court,  that  the  offences  of  which  the  prisoner 
had  been  convicted  had  in  truth  and  in  fact  been  committed  by 
Morsen  and  not  by  the  prisoner,  and  that  the  prisoner  had  been 
wrongfully  convicted  and  that  his  name  had  been  wrongfully 
removed  from  the  roll  of  solicitors."     It  then  concluded  with  this 
statement : — "  with  intent  thereby  to  pervert  the  course  of  law 
and  justice  to  the  evil  example  of  all   others  in  the  like  case 
offending,  and  against  the  peace  of  our  Sovereign  Lord  the  King, 
his  Crown  and  dignity." 

Tlie  objection  taken  to  that  count  is  that  it  does  not  disclose 
any  attempt  to  pervert  the  course  of  law  and  justice.  It  was 
contended  before  the  Supreme  Court  that  a  statement  supported 
by  false  declarations,  or  the  sending  of  those  false  declarations  to 
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the  Chief  Justice,  was  an  attempt  to  influence  him  in  this  respect,   ^-  C-  ^^  ^* 
that  the  prisoner  desired  by  that  means  to  put  the  Court  in 
motion  so  that  he  might  be  restored  to  the  roll  of  solicitors,  and      Whitb 
that  view  appears  to  have  commended  itself  to  some  extent  to  the   thu^'j^iso 
learned  Judges  of  the  Supreme  Court.     Barley  C.J.  said  (1): — 
"  When  I  received  the  documents  from  the  prisoner  it  became  my 
duty  as  Chief  Justice,  to  send  them  on  to  the  head  of  the  Crown 
Law  Department,  and  it  was  for  that  officer  to  take  such  steps  as 
he  thought  tit."    With  the  greatest  respect,  I  cannot  help  thinking 
that  that  was  a  duty  of  imperfect  obligation,  not  a  legal  duty.   It 
is  true  that  the  Chief  Justice  was  entitled  to  take  that  course,  but 
I  do  not  think  that  in  so  doing  he  would  have  been  exercising  any 
judicial  function.     So  far  as  that  argument  is  concerned,  there- 
fore, the  Crown   fails  to  show   that  there  was  an  attempt  to 
pervert  the  course  of  law  and  justice.      But  there   is  another 
matter  arising  on  the  face  of  the  count  which  puts  a  ditierent 
complexion  upon  tlie  case.      By  sec.  475  of  the  Grimes  Act  1900 
of  New  South  Wales  it  is  provided  that :  "  Whenever,  after  the 
conviction  of  a  prisoner,  any  doubt  or  question  arises  as  to  his 
guilt,  or  any  mitigating  circumstance  in  the  case,  or  any  portion 
of  the  evidence  therein,  the  Governor  on  the  petition  of  the 
prisoner,  or  some  person  on  his  behalf,  representing  such  doubt  or 
question,  or  a  Judge  of  the  Supreme  Court  of  his  own  motion, 
may  direct  any  Justice  to,  and  such  Justice  may,  summon  and 
examine  on  oath  all  persons  likely  to  give  material  information 
on  the  matter  suggested." 

These  documents  were  sent  to  the  Chief  Justice.  I  do  not  think 
the  word  petition  in  sec.  475  is  a  technical  word,  meaning  that 
the  request  must  be  in  the  form  of  a  petition;  if  it  can  be 
shown  that  the  prisoner  has  made  an  application  in  writing, 
upon  which  the  Chief  Justice  might  of  his  own  motion  have 
put  the  law  in  motion  by  directing  a  Justice  to  hold  an  inquiry, 
it  is  sufficient.  The  section  goes  on  to  provide,  sub-sec.  (2) : — 
"The  attendance  of  every  person  so  summoned  may  be  enforced, 
and  his  examination  compelled,  and  any  false  statement  wilfully 
made  by  him  shall  be  punishable,  in  like  manner  as  if  he  had 
been  summoned   by,  or  had   been   duly  sworn  and  examined 

(1)  (1906)  6  S.R.(N.S.W.),  .398,  at  p.  405. 
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H.  C.  OF  A.  before,  the  same  Justice,  in  a  case  lawfully  pending  before  him:*' 

and,  sub-sec.  (3) : — "  Where  on  such  inquiry  the  character  of  any 

White      person  who  was  a  witness  on  the  trial  is  affected  thereby,  the 

The  King  J^^stice  shall  allow  such  person  to  be  present,  and  to  examine  any 
witness  produced  before  such  Justice."  So  that  it  appears  to  me 
that  in  sending  these  documents  to  a  Judge  of  the  Supreme 
Court,  supported  by  declarations  purporting  to  be  made  by 
Morsen,  and  false  to  the  knowledge  of  the  prisoner,  the  prisoner 
was  attempting  to  pervert  the  course  of  law  and  justice.  Even 
if  he  were  not,  I  think,  for  reasons  which  I  will  state  when 
dealing  with  the  third  count,  that  if  the  count  had  alleged  that 
the  documents  were  forgeries,  there  would  have  been  a  charge 
of  uttering  a  forgery  at  common  law  sufficiently  alleged.  The 
information  does  not  contain  that  allegation,  but  it  appears  on 
the  facts  that  the  same  document  is  stated  in  the  third  count 
to  be  a  forgery,  and  upon  the  verdict  of  the  jury  it  must  be 
taken  to  have  been  found  by  them  to  have  been  forged.  For  the 
reasons  given,  therefore,  I  think  that  the  first  count  discloses 
an  offence,  though  perhaps  defective  in  form. 

The  second  count  alleged, — the  inducement  may  be  taken  to 
have  been  repeated,  though  it  was  not  in  fact — that  the  prisoner 
attempted  by  a  false  petition  to  his  Excellency  the  Governor  of 
the  State,  to  make  it  appear  that  the  offences  of  which  the 
prisoner  had  been  convicted  had  in  truth  and  in  fact  been  com- 
mitted by  Moi-sen  and  not  by  the  prisoner,  and  that  he  had  been 
wrongfully  convicted,  in  oi-der  that  his  conviction  should  be 
reversed,  vacated,  and  set  aside,  with  intent  thereby  to  pervert 
the  course  of  law  and  justice,  and  so  on,  as  in  the  first  coimt. 
It  is  not  alleged  that  the  petition  was  supported  by  anytliing 
more  than  the  prisoner's  own  false  statement.  I  cannot  dis- 
tinguish that  in  principle  from  the  case  of  a  person  filing  a  bill 
in  equity  containing  false  statements.  So  that  that  count  as  it 
stands  appears  to  me  to  be  defective.  If  it  had  been  alleged  that 
the  petition  was  supported  by  false  or  forged  documents,  then  I 
think  there  would  have  been  disclosed  an  unlawful  attempt  to 
put  the  law  in  motion  through  the  Governor  in  the  same  waj'  as 
was  alleged  in  the  first  count  to  have  been  attempted  in  the  ease 
of  the  Chief   Justice.     But  to  merely   present   a  false  petition 
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The  King. 


Griffith  O.J. 


praying  for  his  release  is  surely  not  an  offence  at  common  law.   ^'  C-  o'  ^^ 
I  suspect  that  a  great  many  of  the  petitions  presented  by  con- 
victed persons  to  the  Governor  for  release  are  in  part,  at  least, 
untrue,  but  I  have  never  heard  of  a  prosecution  for  presenting 
one. 

The  third  count  alleged  that  the  prisoner  unlawfully,  subtly, 
knowingly,  and  deceitfully  did  pronounce  and  publish  as  true 
certain  false,  forged,  and  counterfeit  writings  forged  in  form  and 
in  the  likeness  of  statutory  declarations  under  the  Oaths  Act  1900, 
well  knowing  the  same  to  be  falsely  forged  and  counterfeited, 
and  unlawfully,  subtly,  knowingly,  and  deceitfully  caused  them 
to  be  delivered  to  the  Chief  Justice,  with  intent  to  cause  him  to 
believe  that  the  prisoner  had  wrongfully  been  convicted  of  the 
crime  of  stealing,  and  had  also  wrongfully  been  removed  from  the 
roll  of  solicitors,  with  intent  as  in  the  first  and  second  counts. 
For  the  reasons  that  I  have  given  with  regard  to  the  first  count 
I  think  that  is  a  good  count  for  attempting  to  pervert  the  course 
of  law  and  justice.  I  think  also  that  it  is  good  at  common  law  as 
a  charge  of  uttering  a  forgery.  The  common  law  definition  of 
forger}',  as  given  in  Blackstonp,  18th  ed.,  vol.  iv.,  p.  247,  is  "  the 
fraudulent  making  or  alteration  of  a  writing  to  the  prejudice  of 
another  man's  right."  Those  words  are  perhaps  somewhat  vague. 
Usually  in  an  indictment  for  forgery  at  common  law  it  was  neces- 
sary to  add  the  phrase  "  with  intent  to  defraud,"  though  from 
some  of  the  older  authorities  it  might  appear  that  the  words 
"  with  intent  to  deceive  "  are  sufficient.  I  have  no  doubt  that 
according  to  this  indictment  the  appellant  was  charged  with 
uttering  a  forged  document ;  and  uttering  a  document  which  is  a 
forgery  at  common  law  is  itself  a  misdemeanour  at  common  law : 
Beg.  v.  Taahcick  (1).  That  was  a  case  in  which  a  man  forged  a 
certificate  of  service,  sobriety,  and  good  conduct  at  sea.  The  7  th 
count  alleged  that  the  prisoner  forged  a  writing  as  a  certificate 
of  one  W.N.,  with  intent  to  deceive  and  defraud  certain  persons, 
who  were  examiners  of  ship-masters.  The  point  was  reserved 
and  the  Court  held  that  the  count  was  good.  In  Reg,  v.  Shamnan 
(2),  it  was  held  that  uttering  a  document  which  was  a  forgery  at 
common  law  was  itself  a  misdemeanour.     So  that  it  appears  from 

(1)  1  Dm..  492  ;  4  Cox  C.C.,  38.  (2)  Dears  C.C,  285  ;  6  Cox  C.C,  312. 
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H.  G.  OF  A.  these  authorities  that   uttering  a  forged  document  is  a  misde- 

, ■  meaner  if  there  is  an  intent  to  defraud,  and  that  is  all  that  it 

Whitk  is  necessary  to  prove.     The  argument  was  addressed  to  us  that 

The'king.  ^^^^  must  be  limited  to  an  attempt  to  obtain  some  pecuniary 
advantage  from,  or  to  cause  some  pecuniary  loss  to,  some  other 

Griffith  C.J. 

person.  In  my  opinion  the  intent  to  defraud  is  established  if  it 
is  shown  that  there  has  been  an  attempt  to  obtain  some  dishonest 
advantage,  or  to  injure  some  person,  whether  the  immediate 
result  is  to  cause  pecuniary  loss  to  that  person  or  not.  I  do  not 
know  whether  the  law  has  been  laid  down  exactly  in  that  form 
in  the  English  authorities.  But  I  take  the  liberty  to  read  from 
the  Statute  law  of  Queensland.  Sec  643  of  the  Queensland 
Cri'tnirutl  Code  provides  that : — "  On  the  trial  of  a  person  charged 
with  any  offence  of  which  an  intent  to  injure  or  deceive  or  defraud 
or  an  intent  to  enable  another  person  to  deceive  or  defraud  is  an 
element,  it  is  not  necessary  to  prove  an  intent  to  injure  or  deceive 
or  defraud  any  particular  person  or  an  intent  to  enable  any  par- 
ticular person  to  deceive  any  particular  person."  That  section  is 
founded  upon  the  report  of  Commissioners  appointed  in  1878,  who, 
unless  my  memory  deceives  me,  expressed  the  opinion  that  that 
was  a  statement  of  the  common  law. 

I  am  of  opinion,  therefore,  that  the  third  count  discloses  the 
uttering  of  a  forgery  as  well  as  an  attempt  to  pervert  the  course 
of  law  and  justice.  The  result  is  that  the  conviction  on  the  first 
and  third  counts  is  good,  and  on  the  second  count,  bad.  That 
makes  no  difference,  however,  to  the  appellant.  He  was  sentenced 
on  the  first  count  to  two  years*  imprisonment,  and  on  the  .second 
and  third  counts  to  one  year's  imprisonment,  with  hard  labour  in 
each  case,  the  two  last  sentences  being  concurrent,  but  cumulative 
upon  the  first.  The  result,  therefore,  is  that  the  whole  sentence 
of  three  years  remains. 

It  is  right  to  point  out,  however,  that  the  offence  of  which  the 
appellant  was  convicted  under  the  third  count  is  the  same  act  as 
alleged  in  the  first  count,  so  that  he  really  has  received  two 
sentences  for  the  same  act.  I  have  no  doubt  that  proper  weight 
will  be  given  by  the  Crown  to  this  expression  of  opinion  if  the 
matter  is  brought  to  its  notice.  It  is  not  a  matter  in  which  this 
Court  should  interfere. 


Barton  J. 
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Barton  J.     This  appeal  must,  in  my  opinion,  be  limited  to  tlie   H-  0-  o'  A» 

question  whether  as   to   the  three  counts  severally  the  indict-       ^^ '^ 

ment  is  good  in  substance.  It  is  clear  that  the  second  count  can-  White 
not  be  supported,  on  the  authority  of  the  case  of  The  King  v.  xmj  king. 
Perrott  (1).  .  The  charge  must  be  specific  so  as  to  apprise  the 
defendant  of  that  which  he  has  to  answer,  and  as  to  the  petition, 
there  is  not  a  specific  allegation  of  the  falsehood  of  any  one  of  its 
allegations,  and  on  that  ground  I  think  that  the  second  count 
must  fail. 

As  to    the  first   and  third  counts,  I  am  of  opinion  that  the 
demurrer   fails.     The   first  ground  on  which  these  counts  are 
impeached   is,   in  substance,  that  before  an  indictment   for  an 
attempt  to  pervert  the  course  of  law  and  justice  can  be  held  to  be 
good  it  must  appear,  as  in  the  case  of  The  Queen  v.  Vreonea  (2), 
that,  whether  by  law  or  by  agreement  of  the  parties,  for  instance 
in  an  arbitration,  there  is  in  existence  or  is  to  be  constituted 
a  tribunal  competent  to  deal  with  the  matter  in  respect  of  which 
the  defendant  is   alleged   to   have  made  the  attempt.     It  was 
argued  that  there  was  not,  and  could  not  be,  such  a  tribunal  in 
this  case.      I  do  not  agree  with  that  contention,  because  in  the 
Crimes  Act  1900  we  find  sec.  475,  which  provides ;  [His  Honor 
read  the  section,  which  has  already  been  set  out  in  the  judgment 
of  Griffith  C.J.,  and  continued].     That  section  in  all  its  parts 
clearly  points  to  a  judicial  inquiry,  both  as  to  the  manner  of  con- 
ducting it,  and  as  to  forming  a  foundation  for  subsequent  deter- 
mination by  the  Executive,  and  clearly  the  Chief  Justice,  on 
receipt  of  the  documents  referred  to  in  the  indictment,  whether 
they  were  afterwards  shown  in  evidence  to  be  false  declarations 
or  to  be  forgeries  or  not,  could  of  his  own  motion  have  directed 
an  inquiry  under  the  section.     But  it  is  said  that  the  section 
only  applies  where  there  is  a  sentence  not  yet  expired,  of  which 
the  defendant  may  get   rid   if   his  attempt  succeeds.     In   my 
opinion  that  is  not  so.      True,  it  appears  on  the  face  of  the  first 
count  that  the  defendant  had  served  the  requisite  term  of  im- 
prisonment in  accordance  with  the  sentence  therein  alleged.    But 
it  is  impossible  to  avoid  the  conclusion  that  the  object  of  the 
defendant's  scheme  could   only   be   to  obtain  a  pardon.     That 

(1)  2  M.  ft  S.,  379 ;  15  R.R.,  2S0.  (2)  (1891)  1  Q.B.,  360. 
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H.  C.  OF  A.  pardon,  whether  granted  before  or  after  the  expiration  of  his 
term  of  imprisonment,  would  have  enabled  him  to  approach  the 
WuiTK      Supreme  Court  with  an  application  to  have  his  name  reinstated 
Thk'king    ^^  *'^®  ^^'^  ^^  solicitors,  as  a  person  acknowledged  by  the  Crown 
to  have  been  innocent  of  the  crime  of  which  he  had  been  con- 
victed, and  whose  name,  therefore,  should  never  llave  been  re- 
moved from  the  roll. 

In  my  judgment  the  first  and  third  counts — whether  the 
allegation  of  the  completion  of  the  sentence  for  larceny  forms 
part  of  the  third  count  or  not — disclose  attempts  to  pervert  the 
course  of  law  and  justice,  a  misdemeanour  indictable  at  common 
law ;  the  means  disclased  in  the  first  count  being  the  presentation 
to  ttie  Chief  Justice  of  false  declarations,  and  in  the  third  count  the 
putting  off  to  His  Honor  of  forgeries  purporting  to  be  statutory 
declarations.  The  object  of  the  use  of  them  is  sufficiently  stated 
to  have  been  the  inducement  of  tlie  Chief  Justice,  who  is  a  **  Judge 
of  the  Supreme  Court,"  to  believe  that  the  defendant  had  been 
wrongfully  convicted.  Sec.  475  of  the  Crimes  Act  shows  how  the 
means  adopted  tended  to  pervert  the  course  of  law  and  justice, 

I  deem  it  unnecessary  to  deal  further  with  any  of  the  other  points 
raised,  as  I  agree  with  what  has  been  said  by  my  learned  brother 
the  Chief  Justice  on  them.  In  my  opinion  the  demurrer  was 
rightly  overruled  by  Mr.  Justice  Rogers  at  the  trial,  their  Honors 
of  the  Full  Coui't  rightly  sustained  him  in  that  course,  and  ac- 
cordingly this  appeal  should  be  dismissed. 

O'Connor  J.  I  am  of  the  same  opinion.  The  second  count  of  the 
information  is,  I  tliink,  bad  for  the  reasons  stated  by  my  learned 
brotliers  whicli  I  need  not  repeat.  The  first  and  third  are  founded 
upon  the  same  transaction,  that  is,  the  endeavour  to  deceive  Sir 
Frederick  Matthexv  Darley,  Chief  Justice,  by  means  of  two  docu- 
ments, namely,  false  affidavits  exonerating  the  prisoner  and 
inculpating  somebody  else  as  the  author  of  the  crime  to  which 
they  refer.  In  tlie  first  count  it  is  alleged  that  the  attempt  was 
made  to  deceive  the  Chief  Justice,  by  means  of  these  false  docu- 
ments. In  the  tliird  count  it  is  alleged  that  the  documents  were 
forged,  and  that  they  were  uttered  by  the  defendant  knowing 
them  to  be  forged^  for  tlie  same  purpose  as  stated  in  the  first 
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count.     In  both  counts  it  is  alleged  that  the  object  of  the  accused    !'•  C5.  of  A 
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was  to  pervert  the  course  of  law  and  justice.     Unless  it  appears 
on  the  face  of  the  indictment  that  there  was  an  attempt  to  pervert 
the  course  of  law  and  justice,  neither  count  can  stand.     But,  in 
my  opinion,  there  is  an  allegation  on  the  face  of  both  counts  that 
there  was  an  attempt  to  pervert  the  course  of  law  and  justice, 
namely,  an  attempt  to  initiate  an  inquiry  under  sec  475  of  the 
Crimea  Act  1900.     It  is   clear  that  the  proceeding  under  that 
section  is  a  judicial  proceeding.      It  is  said  that  it  cannot  be 
applied  except   in   the   case   of  a  prisoner  actually  serving  a 
sentence  or   released   during   or   before   the   expiration   of  the 
sentence.    The  section  cannot  be  restricted  in  that  way.     On  the 
face  of  it  it  applies  "  whenever,  after  the  conviction  of  a  prisoner, 
any  doubt  or  question  arises  as  to  his  guilt,  or  any  mitigating 
circumstance  in  the  case,  or  any  portion  of  the  evidence  therein." 
That  is  a  repetition  of  the  provisions   in  the   Criminal  Law 
Amendment  Act  1883.      Before  that  law  was  enacted,  it  was 
impossible,  except  by   way   of  special   case,  to  have  a  public 
inquiry  upon  oath  into  the  circumstances  attending  a  conviction. 
It  was  the  custom,  as  is  well  known,  for  the  Crown  to  obtain 
information  by  means  of  ministerial  inquiries.     But  these  were 
not  on  oath,  and  were  not  public     The  object  of  the  new  pro- 
vision was  to  enable  the  case  to  be  re-opened  where  no  point 
had  been  reserved  at  the  trial,  but  some  facts  had  come  to  the 
notice  of  the  Government  indicating  that  the  prisoner  might 
have  been  improperly  convicted,  and  also  to  enable  the  Crown, 
where  the  prisoner  s  sentence  had  been  served,  and  he  appeared 
to  have  been  unjustly  convicted,  to  give  him  the  opportunity  of 
having  his  character  cleared   by  a  public  proceeding.      Those, 
tmdoubtedly,  were  the   objects   of  the   law,   and  it   would   be 
restricting  it  within  limits  which  would  fall  short  of  the  mischief 
to  be  remedied,  if  we  were  to  hold  that  the  Act  could  only  be 
taken  advantage  of  by  a  prisoner  actually  serving  a  sentence 
m  gaol,  or  who   had   before   the   expiration   of    his    sentence 
teen  released   under   the   provisions  of   the  Crimea  Act  relat- 
ing to  first  offenders.      In  my  opinion  it  applies  to  every  case 
of  a  conviction  of  a  prisoner   who   is   desirous   of   having  an 
inqmry  of  the  kind  instituted.      Sub-sec   4  of  sec  475  pro- 
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H.  C.  OF  A.   vides  that  the  evidence  taken  in  such  an  inquiry  shall  be  for- 

warded  by  the  Justice  before  whom  the  inquiry  was  held  to 

Whitk      the  Governor,  or  to  the  Judge  who  directed  the  inquiry,  to  be 

Thk^King  di***?^*^^^  ^f  "  ^^  ^  ^^^  Governor  on  the  report  of  such  Judge,  or 
otherwise,  shall  appear  to  be  just."  The  prisoner  is  thereby 
enabled  to  get  a  finding  of  the  magistrate  in  his  favor,  and 
upon  that  to  induce  the  Crown  to  exercise  its  right  of  pardon. 
It  seems  to  me  that  the  attempt  to  initiate  such  an  inquiry  comes 
within  the  principle  of  all  the  cases,  and  that  an  attempt  to 
pervert  the  course  of  law  and  justice  was  committed  when  the 
prisoner  endeavoured,  by  producing  false  evidence  to  the  Chief 
Justice,  to  bring  about  that  inquiry.  It  is  very  like  the  case  of 
Omeuly  v.  Newell  (1).  These  false  affidavits  of  death  were  made 
in  order  to  initiate  a  proceeding  to  hold  a  prisoner  to  bail.  Lord 
Ellenhorough  C.J.,  at  the  conclusion  of  the  argument,  said  (2), 
"  that  he  had  not  the  least  doubt,  that  any  person  making  use  of 
a  false  instrument  in  order  to  pervert  the  course  of  justice  was 
guilty  of  an  offence  punishable  by  indictment"  The  per\'erting 
of  the  course  of  justice  in  that  case  was  initiating  a  proceeding  to 
hold  to  special  bail.  Here  the  perverting  of  the  course  of  justice 
is  the  initiation  of  a  proceeding  on  which  an  inquiry  may  take 
place  which  may  result  in  a  pardon  for  the  prisoner.  Under 
these  circumstances  I  think  the  first  and  third  counts  are  good 
on  demurrer,  and  therefore  as  to  both  those  counts  the  appeal 
should  be  dismissed. 

Appeal  dismissed.     Conviction  on  first  and 
thiixi  counts  affii^med. 

Solicitor,  for  the  appellant,  H,  E.  Mcintosh. 

Solicitor,  for  the  respondent.  The  Crown  Solicitor  for  New 

South  Wales. 

C.  A.  W. 

(1)8  East,  364.  (2)  8  East,  364,  at  p.  365. 
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Plaintiff, 

AND 

FOSTER Respondent. 

Defendant, 

ON  appeal  from  the  supreme  court  of 

NEW  south  wales. 

Qmtraei  —  Specif  performance  —  Agreement  for  lease  —  lUegcdity  —  Intention  of  g  q  q^  ^ 
parties^  Conditional  leaee  under  Crown  Lands  Acts— Breach  of  condition  Svb-         jg^ 
lease  for  other  than  grazing  purposes — Grown  Lands  Act  {N.S.W.),  (48  Vict.         s^^^^ 
aVo.  18),  sees,  96, 9S— Timber  Licenses  Act  {N.S.  FT.),  {No,  22  of  1902),  Regula-      Sydney, 
tions  February  1902.  May  3,  4,  7, 

Sec.  96  of  the  Crown  Lands  Act  1884  provides  inter  alia  that  every  lease  1^* 

uader  the  Act  shall  be  liable  to  forfeiture  upon  breach  of  any  condition     ^  .„ . .  ^  . 

annexed  to  the  lease.     Sec.  98,  sab-sec.  (i.)  provides  that  no  such  lease  other     B«rtoa  and 

'^  •  O'Connor  J  J. 

than  a  special  lease  shall  confer  any  right  to  sub-let  the  leased  land  for  other 

than  grazing  purposes  or  to  prevent  the  entry  and  removal  of  material  by 

authorized  persons ;  and  sub-sec.  (iii.)  provides  that  no  lease  shall  prevent  any 

authorized  persons  from  cutting  or  removing  timber  from  the  land  under 

lease,  conditional  leases  being  excepted  from  the  sub-section  as  regards  taking 

or  removing  timber  or  other  materia)  for  building  purposes.    Sec.  133  provides 

that  any  person  cutting  timber  other*  than  firewood  not  for  sale  from  any 

Crown  lands  shall  be  liable  to  a  penalty,  and  that  no  lessee  under  the  Act 

shall  obstruct  any  authorized  person  from  entering  them.     Regulations  made 

ander  the  Timber  Licenses  Act  provide  for  the  issue  of  licences  or  permits  to 

cat  and  remove  timber  from  Crown  lands,  subject  to  the  proviso  that  in  the 

case  of  land  under  conditional  lease  a  special  authority  from  the  Minister  or 

Forest  Officer  is  necessary. 

The  respondent,  the  holder  of  certain  conditionally  purchased  and  con- 
ditionally leased  lands,  entered  into  an  agreement  to  lease  to  the  appellant  the 
lands  so  held,  with  the  right  to  cut  and  remove  timber,  and  the  right  to 
construct  a  tramway  across  the  lands  for  the  removal  of  timber. 

In  a  suit  by  the  appellant  for  a  specific  performance  of  this  agreement ; 
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Held,  following  Bank  of  AtutraUuia  v.  Breillat,  6  Moo.  P.C.C,  152,  that, 
even  if  the  agreement  were  unlawful  or  invalid  or  incapable  of  enforcement's 
to  the  conditional  lease,  the  appellant  would  have  been  entitled  to  specific  per- 
formance as  to  the  conditional  purchases ;  but 

Held,  further,  that  the  agreement,  so  far  as  it  related  to  the  conditionaUy 
leased  land  did  not  necessarily  import  any  illegal  action,  but  was  capable  of 
being  construed  as  an  agreement  by  the  respondent  to  give,  so  far  as  he  law- 
fully might,  consent  to  the  appellant's  cutting  timber  and  laying  a  tramway 
across  that  land,  and  not  to  offer  any  objection  to  the  appellant's  obtaining  a 
licence  or  permit  for  those  purposes,  and  to  do  or  concur  in  any  acts  necessary 
for  either  purpose,  and,  in  the  absence  of  any  evidence  of  intention  to  break 
the  law,  should  be  so  construed,  and  the  appellant,  therefore,  was  entitled  to 
have  it  specifically  enforced. 

The  agreement  to  allow  timber  to  be  cut  and  tramways  to  be  constructed 
on  the  conditional  lease  was  not  a  breach  of  a  condition  annexed  to  the  lease 
renderins(  the  lease  liable  to  forfeiture  under  sec.  96 ;  and,  though  by  virtue 
of  sec.  98  it  in  itself  conferred  no  rights  upon  the  appellant  as  against  the 
Crown,  yet  it  was  not  an  idle  stipulation,  inasmuch  as  without  it  the  authority 
of  the  Minister  to  cut  timber  might  have  been  withheld,  and  the  appellant 
could  not  have  conveyed  over  the  land  any  timber  other  than  that  cut  upon 
the  land. 

Decision  of  ^.  H,  Simpson  C.J.  in  Equity  :  Langley  v.  Foster,  (1905)  5S.R. 
(N.S.W.).  678,  reversed. 


Appeal  from  a  decision  of  A,  H.  Simpson,  C.J.  in  Ek|uity,  New 
South  Wales. 

This  was  a  suit  by  the  appellant,  W.  Langley,  saw  mill 
proprietor,  for  specific  performance  of  an  agreement  by  which  the 
respondent,  A.  W.  J.  Foster,  who  was  the  registered  proprietor  of 
three  conditional  purchases,  numbered  respectively  28,  37  and  97, 
and  a  conditional  lease  numbered  43,  at  CofTs  Harbour,  agreed  to 
lease  to  the  appellant  those  several  portions,  comprising  about 
702  acres,  for  ten  years,  on  the  following  terms  and  conditions:— 
"  Rent  to  be  £24  per  annum  to  be  paid  in  advance ;  any  further 
increase  of  rent  rendered  necessary  by  the  Government  Regu- 
lations to  be  borne  by  the  said  W.  Langley.  The  aforesaid  W. 
Langley  to  have  the  right  to  construct  and  use  tramways  on  said 
land  for  the  purpose  of  removing  timber,  and  to  have  the  right 
to  cut  and  remove  timber  on  said  land  at  a  royalty  of  sixpence 
per  hundred  super  feet  for  all  mill  logs,  and  the  same  royalty  for 
all  hewn  timber  aa  now  charged  by  the  Government  on  timber 
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off  Crown  lands ;    royalty  to  be  ^id  every  three  months,  but  H.  C.  op  A. 
monthly  accounts  to  be  rendered  to  A.  W.  J.  Foster  aforesaid.         '^ 
Provided  that  the  whole  of  the  marketable  timber  be  removed     langley 
from  one  place  at  a  time  in  a  systematic  manner  so  that  the  land      fostrr, 

may  be  cleared  and  put  under  grass,  which  right  may  be  exercised       

from  time  to  time  by  the  said  A.  W.  J.  Foster  and  his  servants. 
The  said  W.  Langley  to  have  the  use  of  tramway  only  for  a 
further  period  of  ten  years  at  the  price  agreed  upon  aforesaid." 
Then  followed  provisions  for  the  payment  of  rent  and  for  cancella- 
tion of  the  lease  and  re-entry  by  the  lessor  on  failure  by  the  leasee 
to  carry  out  his  part  of  the  agreement,  and  the  agreement  concluded 
thus: — ^**  Nothing  in  this  agreement  shall  authorize  the  said  W. 
Langley  to  draw  timber  from  across  the  land  mentioned  except 
by  means  of  the  tramway  hereinbefore  mentioned.  All  fences 
to  be  repaired  and  kept  in  repair,  and  claims  of  adjoining  holders 
for  erection  of  boundary  fences  to  be  met  by  the  aforesaid  W. 
Langley." 

The  defence  was  that,  by  virtue  of  the  Crown  Lands  Acts  and 
the  conditions  and  provisions  of  the  conditional  lease,  that  lease 
was  liable  to  forfeiture  upon  breach  of  any  of  the  provisions  or 
conditions  thereof,  and  that,  by  virtue  of  the  Crown  Lands  Acts 
and  the  provisions  and  conditions  of  the  lease,  the  defendant  was 
prevented  from  removing  any  timber  from  the  lands  comprised 
in  the  conditional  lease  and  from  sub-letting   for  other   than 
grazing  purposes,  and  that  consequently  he  was  unable  to  grant 
a  valid  lease  of  those  lands  in  terms  of  the  agreement,  and  there- 
fore ought  not  to  be  ordered  to  specifically  perform  the  agree- 
ment.   The  defendant,    however,   by   his  statement  of  defence 
offered  to  specifically  perform  the  agreement  so  far  as  it  related  to 
the  conditional  purchases,  and  to  grant  a  lease  for  grazing  purposes 
of  the  conditionally  leased  lands  upon  the  terms  of  the  agreement 
so  far  as  the  Crown  Lands  Acts  and  the  provisions  and  conditions 
of  the  conditional  leases  would  permit,  and  to  allow  the  plaintiff 
any  abatement  of  rent  that  the  Court  might  think  proper,  and 
to  pay  the  plaintiff's  costs  up  to  the  time  of  perusal  of  the  state- 
ment of  defence. 

The  plaintiff  replied  that  he  did  not  claim  to  be  entitled  to  a 
lease  valid  against  the  Crown  for  other  than  grazing  purposes. 
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H.  C.  OP  A.  and  that  he  had  applied  for  •a  special  lease  from  the  Crown  to 
construct  a  tramway  over  the  lands  in  the  conditional  leases ;  and 
that  the  intention  of  the  parties  was  not  to  pro\dde  for  cutting 
timber  on  those  lands  but  to  permit  the  plaiutifF  as  against  the 
defendant  to  construct  the  tramway  upon  them,  with  a  view  to 
an  application  by  the  plaintiff  for  a  special  lease  from  the  Crown. 
For  the  rest  the  plaintiff  joined  issue. 

On  the  suit  coming  on  for  hearing  the  defendant  made  another 
offer  to  compromise  on  terms  somewhat  leas  favourable  to  the 
plaintiff  than  the  offer  contained  in  the  statement  of  defence. 
This  was  refused,  and  after  argument,  A.  H.  Shnj^on  C.J.  in 
Equity,  decided  that  the  agreement  was  illegal  and  dismissed  the 
suit,  but  without  costs.  As  regards  the  offer  contained  in  the 
statement  of  defence,  he  held  that  the  plaintiff,  having  brought 
the  suit  to  a  hearing,  was  not  entitled  to  regard  the  offer  as 
a  continuing  one,  and  he  therefore  refused  to  make  a  decree  in 
terms  of  that  offer  :  Langley  v.  Fostet^  (1). 

It  was  from  this  decision  that  the  present  appeal  was  brought. 

Further  reference  to  the  facts,  as  they  appeared  from  the 
evidence  given  at  the  hearing  of  the  suit,  will  be  found  in  the 
judgments. 

Oordoii  K.C.  and  Loxton  {Clive  Teece  with  them),  for  the  appel- 
lant. The  agreement  in  this  case  is  similar  to  that  which  was  in 
question  in  Hntchinhaoii  v.  t^cott  (2),  which  was  held  by  this 
Court  to  be  capable  of  being  legally  performed.  In  order  to 
avoid  an  agreement  on  the  ground  of  illegality  it  must  be  shown 
that  it  is  incapable  of  being  performed  in  a  legal  manner,  or  that 
it  was  the  intention  of  the  parties  that  it  should  be  performed  in 
such  a  way  as  to  break  the  law  :  Haines  v.  B\isk  (3) ;  Sewell  v. 
Royal  Ejcrlutvf/e  Asfnvmvce  Co.  (4);  Waiigh  v.  Morris  (5); 
HalUnn  v.  Harvey  (6).  The  agreement  is  for  a  lease  with  an 
incidental  licence  to  remove  timber.  Sec.  98  does  not  prohibit 
the  making  of  such  a  lease  as  this,  it  merely  makes  it  invalid 
as  against  the  Crown  to  the  extent  to  which  it  is  in  excess  of 
the   powers   of   the    grantor.      A   sub-lease  conferring  powers 


(1)  (1905)  5  S.R.  (N.S.W.),  678. 

(2)  3C.L.R.,  359. 
(.^)  5  Taunt.,  521. 
(4)  4  Taunt. ,  856. 


(5)  L.R.  8Q.B.,  202. 

(6)  (1901)   1   S.R.  (N.S.W.),  (Eq.), 
155. 
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which  it  is  beyond  the  lessor's  power  to  grant  may  entitle  the   H.  C.  of  a. 

1QQA 

original  lessor  to  intervene ;  but  as  between  the  sub-lessee  amd  his 
immediate  lessor  it  is  binding.    [They  referred  to  48  Vict.  No.  18,     lanolby 
sees.  25,  26,  28,  61,  96.]     Cutting  timber  on   Crown  lands  with-      p^^^g^ 

out  proper  authority  is  prohibited  by  sec.  133.    Sec.  115  provides       

for  the  making  of  regulations  for  the  issue  of  licences  to  cut 
and  remove  timber,  and  further  provision  is  made  by  the  Act 
No.  22  of  1902.     Sees.  90  and  92  of  48  Vict.  No.  18  provides 
for  licences  to  construct    tramways.       [They    referred  also    to 
Regulation  213  of  June  3rd   1895,    under    the    Crown    Lands 
Acts  of  1884,  1889  and  1895.]      From  these  it    appears    that 
without  a  licence  the  conditional  lessee  could  neither  have  re- 
moved timber  nor  constructed  a  tramway,  and  could  not  have 
given  another  the  right  to  do  either  of  these  things  without 
reference  to  the  Crown.      This  agreement  was  executed  to  give 
the  appellant,  as  far  as  the  respondent  could  do  so,  the  power  to 
exercise  whatever  rights  he  could  get  from  the  Crown.     If  the 
conditional  lessee  withheld  his  consent,  the  appellant  could  not 
obtain  from  the  Crown  a  special  lease  to  construct  a  tramway  : 
Regulation  213,  supra.     It  is  no  answer  to  a  suit  for  specific 
performance  to  say  that  the  sub-lessee  has  not  yet  obtained  this 
authority   from   the   Crown.     It  certainly  is  no  ground  for   a 
defence  of  illegality.     Even  if  there  were  illegality  as  regards 
the  conditional  lease,  affecting  some  of  the  powers  granted  by  the 
intending  lessor,  that  would  not  render  the  agreement  wholly 
incapable  of  enforcement.     It  could  be  enforced  with  the  neces- 
sary modifications.     The  terms  of  the  lease  are  separable.     But 
the  agreement  is  not  necessarily  illegal,  and  there  is  no  evidence 
of  any  intention  by  the  parties  that  the  permits  and  licences 
necessary  to  make  possible  the  legal  carrying  out  of  the  agreement 
should  not  be  duly  obtained.      The  respondent  gives  the  grazing 
rights,  and  in  addition  undertakes  not  to  oppose  the  granting  of 
the  necessary  authorities  and  licences  to  the  respondent  for  the 
other  purposes  mentioned  in  the  agreement.     [They  referred  also     - 
to  Ah  Wye  v.  Lock  (1),  and  Jaques  v.  Staffoi^d  (2).] 

Dr.  Callen  K.C.  and  R.  K,  Manning,  for  the  respondent.     If 

(I)  3V.R,  (E.),  112.  (2)  11  N.S.W.  L.R.,  127. 
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fl.  C.  OF  A.  the  appellant  had  accepted  the  offer  made  at  the  trial  he  would 

have  had  all  that  he  now  claims.     Having  failed  in  obtaining 

LAXGLRy     what  he  claimed  in  the  suit,  he  ought  not  to  be  allowed  to  ask  now 

FosTKR.      ^^^  something  less  which  he  has  already  rejected,  and  which,  if  he 

had  accepted  it,  would  have  ended  the  suit. 

[O'Connor  J. — Does  not  that  only  affect  the  question  of  costs  ? 
If  he  was  entitled  to  what  he  now  asks,  we  cannot  say  that  he  is 
not  entitled  to  anything  at  all,  because  he  did  not  accept  it  before.] 

To  force  the  respondent  to  execute  a  grazing  lease  would  not 
give  the  appellant  what  he  really  wants,  that  is,  a  right  of  way 
over  the  conditional  leases.  A  lessee  has  no  right  to  give  an  ease- 
ment of  that  kind  over  the  leased  land  for  the  benefit  of  land  of 
a  stranger.     This  was  in  reality  a  lease  for  tramway  purposes. 

[Griffith  C.J. — Can  you  show  that  such  a  lease  is  unlawful  ? 
Provided  that  it  does  not  injure  the  reversion  what  objection  is 
there  to  it  ?  What  right  has  a  lessor  to  prevent  a  lessee  from 
allowing  another  to  go  over  the  land  ?] 

The  Act  deals  specially  with  tramways,  and  gives  the  Crown 
the  right  to  grant  leases  for  that  purpose.  Sec.  98  clearly  puts 
it  out  of  the  power  of  a  conditional  lessee  to  grant  a  sub-lease  for 
tramw^ay  purposes.  Therefore  the  real  purpose  of  the  lease  was 
something  obnoxious  to  the  Statute,  and  the  agreement  is  illegal. 
Hutrh  in.^(m  v.  Scott  (9)  is  distinguishable.  In  that  case  questions 
of  estoppel  arose,  and  the  agreement  had  been  executed.  But 
specific  performance  will  not  be  granted  where  the  result  will  be 
to  compel  the  defendant  to  do  something  illegal,  or  even  something 
which  is  merely  invalid. 

[Griffith  C.J. — Does  the  illegality,  if  it  exists,  vitiate  the 
whole  contract  ?  Is  there  anything  on  the  face  of  the  contract  to 
show  that  it  is  for  an  unlawful  purpose  ?  The  Court  is  not  astute 
to  discover  illegality.] 

An  offer  by  the  defendant  to  execute  a  lease  for  grazing  pur- 
poses wnth  a  consent  to  allow  the  appellant,  as  far  as  the 
respondent  was  concerned,  to  do  anything  else  which  he  might 
obtain  permission  from  the  Crown  to  do,  was  refused.  If  the 
permission  to  cut  and  remove  timber  and  constinict  tramways  is 
left  out,  the  result  will  be  something  totally  different  from  what 

(1)  3C.L.R.,  359. 
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the  parties  really  bargained  for.     If  it  is  included,  it  will  compel  ^-  ^-  ^'  ^' 
the  respondent  to  do  something  which  will  entail  a  forfeiture  of 
his  lease.     The  restriction  in  sec.  98  is  a  condition  of  the  lease,     Lanolky 
and  sec.  96  makes  the  lease  forfeitable  upon  breach  of  any  of  the      Foster 
conditions.  

[O'Connor  J. — An  Act  of  Parliament  is  not  to  be  construed  in 
such  a  way  as  to  work  a  forfeiture  unless  the  Court  is  compelled 
to  so  construe  it. 

Griffith  C.J. — If  the  legislature  has  for  a  number  of  years 
made  use  of  a  particular  form  of  words  to  declare  a  forfeiture,  is 
it  not  a  very  strong  argument  that  it  did  not  intend  it  when  it 
used  different  words  ?  In  the  case  of  all  conditions,  for  a  breach 
of  which  forfeiture  was  imposed,  there  was  a  provision  for  waiver. 
Here  there  is  none.] 

The  Crown  need  not  insist  upon  forfeiture,  but  there  is  nothing 
peculiar  about  sec.  96  to  make  it  inapplicable  to  the  provisions  of 
8«c.  98.  It  is  in  form  a  condition  :  Stroud,  Judicial  Dictionary, 
2nd  ed.,  p.  365  ;  Re  John  Cutler  (1).  A  person  will  not  be  com- 
pelled to  do  something  which  he  is  not  legally  entitled  to  do,  or 
which  will  lay  him  open  to  an  action  at  the  suit  of  another,  or 
deprive  him  of  his  estate.  [They  referred  to  Fry  on  Specific 
Performance,  4th  ed.,  p.  178 ;  Harnett  v.  Yeilding  (2);  Willmott 
V.  Ba/rber  (3) ;  Manchester  Ship  Canal  Go.  v.  Manchester  Race- 
course Co.  (4) ;  Langton  v.  Hughes  (5).] 

[Griffith  C.J. — Where  the  promises  are  divisible,  the  legal 
promises  can  be  enforced:  Bank  of  Atvstralasia  v.  Breillat  (6).] 

There  can  be  no  separation  here  without  making  a  new  con- 
tract altogether.  If  all  that  the  appellant  wants  is  to  cut  and 
remove  timber  and  to  construct  tramways,  the  contract  is  really 
Hmiecessary.  The  Crown  could  issue  a  licence  without  consulting 
the  respondent :  Timber  Licences  Act  1902,  No.  22. 

[Griffith  C.J.  referred  to  Timber  and  Quarry  Regulations 
March  1895  and  February  1903,  providing  for  the  consent  of 
the  conditional  lessee  in  case  of  licence  to  cut  timber.] 

The  tenure  of  the  conditional  lessee  is  not  analogous  to  tliat  of 
a  tenant  by  a  common  law  title.     The  latter  may  perhaps  be 

(1)  8  L.C.C.  (N.S.  VV.),  176.  (4)  (1900)  2  Ch.,  352  ;  (1901)  2  Ch.,  37. 

(2)  2  Sch.  &  Let,  549,  at  p.  5o4.  (5)  1  M.  &  S.,  593. 

13)  15  Ch.  D.,  96.  (6)  6  Moo.  P.C.C.,  152. 
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H.  C.  OF  A.  compelled  in  some  cases  to  perform  a  contract  so  far  as  he  can, 

leaving  out  that  part  which  is  in  conflict  with  the  terms  of  his 

Langley     tenure,  but  a  conditional  lessee  is  a  holder  under  a  statutoiy 

FoOTK        tenure  and  every  provision  of  the  Statute  conferring  the  title  is 

part  of  the  instrument,  and  any  attempt  by  the  lessee  to  go 

beyond  the  rights  so  conferred  has  no  effect  whatsoever,  even 
between  himself  and  the  contractee,  and  if  the  contract  is 
executory  it  will  not  be  enforced  by  decree  for  specific  per- 
formance. [He  referred  to  Dowager  Duchess  of  Suthei^Lani  v. 
Duke  of  Sutherland  (1).] 
[Griffith  C.J.  referred  to  Cleatonv,  Gower  (2).] 

Gordon  K.C.,  in  reply.  If  the  agreement  is  capable  of  being 
read  in  two  senses,  one  of  which  is  unlawful  and  the  other  lawful, 
it  should  be  constinied  in  the  latter  sense  unless  it  is  shown  by 
evidence  that  the  other  construction  is  the  one  really  intended  by 
the  parties:  Waugh  v.  Morris  (3);  HtUchinson  v.  Scott  (4); 
Clarke  v.  Pitcher  (5).  And  if  a  contract  is  capable  of  being 
carried  out  in  a  lawful  manner  the  fact  that  it  is  executory  does 
not  prevent  the  application  of  this  principle. 

The  offer  made  by  the  defendant  at  the  hearing  of  the  suit 
would  have  made  the  removal  of  timber  from  the  conditional 
lease  compulsory.  The  plaintiff  could  not  have  been  expected  to 
accept  that. 

The  restriction  in  sec.  98  is  not  a  condition  for  the  breach  of 
which  forfeiture  is  imposed  by  sec.  96.  The  "  conditions  "  referred 
to  in  the  latter  section  are  those  of  fencing,  residence,  improve- 
ment, and  payment  of  instalments,  which  are  spoken  of  all 
through  the  Act  as  "  conditions."  [He  referred  to  48  Vict.  Na 
18,  sec.  48 ;  58  Vict.  No.  18,  sec.  33 ;  Regulations  101,  119,  120  of 

3rd  June  1895.] 

Cur,  adv.  v^dt 

14th  May.  GRIFFITH  C.J.  Tliis  was  a  suit  for  specific  performance  of  an 
agreement  by  which  the  defendant  agreed  to  grant  to  the  plaintiff 
a  lease  for  a  term  of  ten  years  of  land  described  as  portions  28, 

(1)  (1893)  3  Ch.,  169.  (4)  3  C.L.R.,  359. 

(2)  Finch,  164.  (5)  9  V.L.R.  (L.).  128  ;  5  A.L,T.,  17. 

(3)  L.R.  8Q.B.,2a2. 
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37,  97,  and  43,  comprising  in  all  about  702  acres,  on  certain  terms.    H.  C.  of  A 

.  I90B 

The  rent  was  to  be  £24  per  annum,  payable  in  advance.  The 
plaintiff,  the  intended  lessee,  was  to  have  the  right  to  construct 
tramways  over  the  land  for  the  purpose  of  removing  timber,  and 
the  right  to  cut  and  remove  timber  at  a  certain  royalty.  The 
timber  which  was  marketable  was  to  be  removed  by  the  lessee 
from  one  place  at  a  time  in  a  systematic  manner,  so  that  the  land 
might  be  cleared  and  put  under  grass,  which  right  might  be  exer- 
cised by  the  lessor  or  his  servants.  There  was  a  provision  that  the 
lessee  should  have  the  use  of  the  tramway  for  a  further  period  of 
ten  years  at  the  same  price,  and  there  was  also  a  stipulation  that 
nothing  in  the  agreement  should  authorize  the  lessee  to  convey 
timber  across  the  land  except  by  means  of  the  tramway.  All 
fences  were  to  be  kept  in  repair  by  the  lessee.  Of  the  four  portions 
of  land,  three  were  what  are  called  conditional  purchases.  As  to 
them  undoubtedly  the  lessor  had  absolute  power  to  dispose  of  them 
or  to  grant  any  rights  over  them  by  lease  or  otherwise.  The  fourth 
was  what  is  called  a  conditional  lease.  That  was  stated  in  the  evi- 
dence to  be  upon  the  sea-coast,  and  to  be  bounded  on  the  west  by  a 
road.  Across  the  road,  and  immediately  opposite  this  portion, 
was  a  block  of  land  comprising  the  other  three  portiona  The 
defendant  having  refused  to  carry  out  the  agreement,  the  suit  was 
brought  by  the  plaintiff  for  its  enforcement. 

The  defence  set  up  was,  substantially,  that  the  agreement  wad 
unlawful,  it  being  contended  that  the  law  not  only  does  not 
authorize,  but  positively  forbids,  any  such  agreement  being  made 
with  respect  to  a  conditional  lease.  That  view  was  accepted  by 
the  learned  Chief  Judge  in  Equity,  and  the  suit  was  dismissed, 
and  it  is  from  that  decision  that  the  present  appeal  is  brought. 

The  sections  of  the  Crown  Lands  Acts  to  which  it  is  necessary 
to  refer  are  these:  Sec.  48  of  the  Crown  Lands  Act  1884  lays 
down  the  conditions  under  which  a  conditional  purchaser  may 
obtain  a  conditional  lease  of  adjoining  land  In  this  case  the 
lands  in  question  were  separated  by  a  road  from  the  land  held 
by  the  defendant  under  conditional  purchase,  but  they  may 
be  treated  as  adjoining  for  the  purposes  of  the  Act.  Section 
98  provides  that: — "The  following  provisions  shall  govern  all 
leases  and  licences  granted  under  this  Act  and  the  holders  of 
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H.  C.  OF  A.  such  leases  or  licences  namely : " — (this,  therefore,  applies  to  the 
conditional  lease  in  question)  "  (i.)  No  lease  or  licence  other  than 
special  leases "  (which  this  is  not)  "  shall  confer  any  right  to 
remove  material  from  the  leased  land  or  to  sublet  such  land  for 
other  than  grazing  purposes  or  to  prevent  the  entry  and  removal 
of  material  by  authorized  persons :  (ii.)  Lessees  .  .  .  may 
take  from  land  under  lease  ...  to  them  .  .  .  such  timber 
and  other  material  for  building  and  other  purposes  upon  the  land 
under  lease  ...  as  may  be  required  by  them  as  tenants : 
(in.)  No  lessee  or  licensee  shall  prevent  other  persons  duly 
authorized  in  that  behalf  either  from  cutting  or  removing  timber 
or  material  for  building  or  other  pui'poses  or  from  searching  for 
any  mineral  within  the  land  under  lease  or  licence.  Pro^^ded 
that  nothing  in  this  sub-section  shall  apply  to  a  conditional  lease 
as  regards  the  taking  or  removal  of  timber  or  other  material 
for  building  purposes."  Sec.  133,  as  amended  by  the  Act  of 
1889,  provides  inter  alia  that  "Any  person  unless  lawfully 
claiming  under  any  subsisting  lease  or  licence  or  otherwise," 
that  is  without  some  lawful  title,  ".  .  .  .  who  shall  be 
found  occupying  any  Crown  land  .  .  .  .  by  cutting  timber 
other  than  firewood  not  for  sale  thereon"  shall  be  liable  on 
conviction  to  a  penalty :  "  Provided  that  it  shall  not  be  lawful 
for  the  holder  of  any  leasehold  under  this  Act  to  obstruct  any 
.     .  authorized  person  from  entering  upon  such   leasehold 

whenever  such  .  .  .  authorized  person  may  require  to  do 
so."  It  follows,  of  course,  that  the  removal  of  timber  from  the 
conditional  lease  in  question,  except  by  an  authorized  person,  is 
unlawful.  Sec.  115  provides  that  the  Governor  may  make  regula- 
tions for  the  issue  of  licences  or  rights  or  permits  to  cut  and  remove 
timber  on  Crown  lands  whether  held  under  lease  or  licence  or 
not.  It  follows  from  these  sections,  first,  that  the  conditional 
lessee,  the  defendant,  could  not  grant  a  valid  lease  of  this  land  for 
any  but  grazing  purposes  ;  secondly,  (apparently,)  that  he  could 
not  himself  remove  timber  from  the  land  under  lease  for  the 
purposes  of  sale ;  thirdly,  that  he  could  not  authorize  any  one 
else  to  do  so,  so  as  to  give  a  valid  authority.  Further,  it  follows 
that  he  could  not  prevent  any  person  duly  authorized  in  that 
behalf  from  removing  such  timber.     The  point  as  to  illegality 
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taken  by  the  defendant  is  that,  the  law  being  as  I  have  stated,  H.  C.  of  A. 
the  agreement,  so  far  as  it  relates  to  the  conditional  lease,  was 
for  an  unlawful  purpose,  or  for  two  unlawful  purposes,  inasmuch 
as  it  was  granted,  not  only  for  other  than  grazing  purposes,  but 
for  the  pui-pose  of  permitting  the  sub-lessee  to  remove  timber 
which  the  conditional  lessee  himself  could  not  remove,  and  also 
for  the  purpose  of  granting  something  in  the  nature  of  an  ease- 
ment, namely,  the  right  to  lay  a  tramway  over  the  land,  which 
it  was  not  lawful  for  the  conditional  lessee  to  do,  as  it  was 
inconsistent  with  the  prohibition  to  be  implied  from  the  section. 
Reference  was  made  to  sec.  90  of  the  Act,  by  which  it  is  provided 
that  the  Governor  may  grant  special  leases  for  tramway  purposes, 
whatever  that  may  mean.  It  is  said  that  such  a  right  can  only 
be  obtained  by  means  of  a  special  lease  from  the  Governor.  I 
take  leave  to  remark  here  that  I  doubt  very  much  whether  sec.  90 
authorizes  the  Crown  to  grant  such  rights  over  land  held  under 
conditional  lease,  unless  the  land  has  been  first  resumed  for  that 
purpose.  However,  it  is  not  necessary  to  decide  that  point,  and 
I  do  not  express  any  definite  opinion  upon  it.  But  the  case  of 
Jaquea  v.  Stafford  (1)  goes  a  very  long  way  in  support  of  that 
view. 

I  will  deal  first  with  the  question  of  illegality,  which  is  the 
point  on  which  the  learned  Chief  Judge  in  Equity  decided  the 
case.  He  held,  with  reluctance,  that  the  agreement  was  not  an 
agreement  to  grant  a  lease  for  grazing  purposes,  and,  therefore, 
that  it  was  unauthorized  and  invalid.  He  added  (2):  "The 
agreement  is  for  the  lease  of  four  pieces  of  land  at  a  certain  rent ; 
the  agreement  is  not  separable,  and  if  the  agreement  is  illegal  as 
to  one  portion  of  the  land  it  is  invalid  as  a  whole." 

Assuming  that  the  agreement  is  invalid  as  to  the  conditional 
lease,  and  assuming  further  that  to  that  extent  it  is  unlawful,  I 
do  not  think  that  it  follows  that  the  plaintiff  was  not  entitled  to 
some  relief  in  this  suit  But  I  do  not  think  that  sec.  98  makes 
it  unlawful  to  grant  a  lease,  even  if  it  is  expressed  to  be  for  other 
than  grazing  purposes,  in  the  sense  tliat  the  person  making  such 
ft  lease  renders  himself  liable  to  be  punished.  It  may  be  that  if 
he  makes  an  attempt  to  grant  such  a  lease  it  is  futile,  and,  of 

(l)  11  N.S.W.  L.R.,  127.  (2)  (1905)5  S.R.  (N.S.W.),  678,  at  p.  682. 
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course,  no  Court  will  attempt  to  enforce  the  performance  of  an 
agreement    which    the    law   says    shall    be    inoperative.     But 
assuming  that  the  agreement  is  unlawful  in  the  sense  that  it  k 
prohibited,  it  does  not  follow  that  the  plaintiff  is  not  entitled  to 
some  relief,  as  was  pointed  out  by  the  Privy  Council  in  Bank  of 
AustraUtsia  v.  Breillat  (1),  on  appeal  from  the  Supreme  Court 
of  New  South  Wales.      "  From  Pigot'a  Case  (2)  to  the  latest 
authorities,  it  has  always  been  held  that,  when  there  are  contained 
in  the  same  instrument  distinct  engagements  by  which  a  party 
binds  himself  to  do  certain  acts,  some  of  wliich  are  legal,  and  some 
illegal,  at  common  law,  the  performance  of  those  which  are  1^ 
may  be  enforced,  though  the  performance  of  thase  which  are 
illegal  cannot."     It  makes  no  difference,  in  my  opinion,  whether 
the  illegality  is  by  common  law  or  by  Statute.     Assuming,  there- 
fore, that  this  stipulation,  in  so  far  as  it  relates  to  the  conditional 
lease,  was  illegal,  that  is  no  reason  why  its  performance  as  to  the 
conditional  purchases  should  not  be  enforced.     And,  apart  from 
the  question  of  illegality,  if  the  stipulation  is  to  do  something 
which  the  intending  lessor  cannot  do  because  he  is  purporting  to 
deal  with  a  larger  estate  than  he  has,  the  Court  of  Chancery  long 
ago  laid  down  tlie  doctrine  that,  if  a  man  assumes  to  give  more  than 
he  can  give,  that  is  no  reason  why  he  should  not  be  compelled  to 
give  what  he  can.     That  was  in  the  case  of  Cleaton  v.  Gower  (3). 
So  that,  as  far  as  the  conditional  purchases  are  concerned,  there 
can  be  no  objection  to  the  enforcement  of  the  agreement. 

It  is  said,  however,  that  to  grant  a  lease  of  these  would  be 
futile,  because  as  a  matter  of  fact  the  conditionally  leased  land  lies 
between  the  conditional  purchases  and  the  sea,  and  the  main 
object  of  the  proposed  lease  is  to  give  the  lessee  the  right  of 
passage  for  timber  growing  on  the  conditional  purchases,  which 
he  desires  to  get  to  the  sea  or  to  a  sea  port.  It  is  necessary, 
therefore,  to  consider  whether  the  agreement  as  to  the  conditional 
lease  is  one  that  can  be  enforced  by  a  Court  of  law.  If  it  is 
entirely  futile,  or  if  it  is  against  any  provision  of  the  Act,  then 
the  Court  will,  so  far,  refuse  to  enforce  it.  The  first  objection  is 
that  to  grant  a  lease  for  anything  but  grazing  purposes  is  a  breach 


(1)  6  Moo.  P.C.C.  152,  at  p.  201.  (2)  6  Rep.,  26. 

(3)  Finch.,  164. 
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of  a  condition  of  the  conditional  lease,  for  a  breach  of  which  the   H-  C-  ^^  ^' 

lease  becomes  forfeitable,  and  that  the  Court  will  not  compel  a        ^ '^ 

lessee  to  execute  a  sub-lease  which  will  destroy   his  own  title,     t-anrley 
That  is  no  doubt  true.     It  is  necessary,  then,  to  consider  whether      fostejj, 
the  proposed  lease  would  or  would  not  authorize  the  doing  of 
something,  or  make  it  a  term  of  the  lease  that  the  sub-lessee 
should  be  at  liberty  to  do  something,  which  would  be  a  breach  of 
a  condition  by  which  the  conditional  lease  would  become  forfeit- 
able.   The  provision  as  to  forfeiture  for  breach  of  condition  is 
contained  in  sec.  96.    In  construing  that  section  it  must  be  borne 
in  mind  that  there  is  no  presumption  in  favour  of  forfeiture.    The 
Courts  always  lean  against  it.     That  section  states  the  circum- 
stances under  which  a  lease  shall  become  forfeitable.    It  provides 
that : "  Every  lease  shall  be  liable  to  forfeiture  if  any  rent  be  not 
paid  within  the  prescribed  period  or  upon  breach  of  any  condition 
annexed  to  such  lease,"  &c.     Is  this  prohibition  then  a  condition 
annexed  to  the  lease  ?     It  is  no  doubt  in  one  sense  an  incident  of 
the  lease.    So  it  is  an  incident  of  most  leases  that  the  lessee  shall 
not  have  power  to  commit  waste.   But  that  is  not  properly  treated 
as  a  condition  of  the  lease  unless  it  is  expressly  made  one.    If  the 
construction  suggested  is  adopted,  this  remarkable  result  would 
follow,  that  if  a  pastoral  lessee  lets  a  small  piece  of  land,  half  an 
acre,  for  instance,  to  a  market  gardener  for  market  gardening 
purposes  or  for  gi-owing  vegetables  for  his  home,  his  whole  lease 
becomes  forfeitable.    I  cannot  believe  that  that  was  the  intention 
of  the  legislature.     It  is  a  historical  fact  that  in  the  old  days  it 
was  prescribed  in  the  Order  in  Council  that  lessees  should  not 
cultivate  their  land  under  penalty  of  forfeiture.     Certainly  there 
is  no  trace  of  any  such  policy  in  later  legislation.    On  the  contraiy 
it  has  become  the  policy  of  the  legislature  to  encourage  cultivation. 
The  denial  of  the  power  to  grant  sub-leases  for  other  than  grazing 
purposes  is  certainly  stated  in  plain  words,  bub,  in  my  opinion,  in 
the  provision  for  forfeiture  on  breach  of  a  condition  the  term 
"condition"  is  used  in  its  technical  sense,  that  is,  a  condition 
to  be  performed  by  the  lessee  with  regard  to  the  land,  and  does 
not  refer  to  a  breach  of  a  mere  negative  provision  restricting  the 
powers  of  the  lessee.     When  we  find  in  the  Act  a  distinct  enact- 
ment, directing  that  a  lessee  shall  not  do  certain  things,  such  a 
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H.  0.  or  A.  provision  may  be  considered  as  a  condition  if  the  context  shows 
l»06.  ^Y^^^  j^  ^^^  g^  intended.  But  I  am  of  opinion  that  a  breach  of 
this  provision  is  not  a  breach  of  a  condition  upon  wliich  the 
lease  becomes  forfeitable.  Another  way  in  which  there  is  said  to 
be  a  breach  of  a  condition  is  that  the  lease  agreed  to  be  given 
pui-ports  to  grant  a  right  to  the  plaintiff  to  remove  timber,  and  it 
is  clear  that  the  plaintiff  cannot  do  so  without  a  licence.  Again, 
with  respect  to  the  tramway,  it  is  said  that  the  conditional  lessee 
cannot  authorize  a  person  to  lay  a  tramway  through  the  land,  as 
that  may  be  to  the  injury  of  the  Crown.  But,  if  that  is  the  true 
construction,  it  shows  only  that  the  stipulations  on  that  point  are 
ineffectual.  In  my  opinion,  therefore,  the  objection  that  these 
stipulations  are  breaches  of  conditions  of  the  lease  fails. 

There  remains  the  other  point,  that  the  lease,  if  granted,  would 
be  idle  and  would  confer  no  right  on  the  plaintiff,  and,  it  is 
contended,  the  Court  will  not  grant  specific  performance  of  such 
an  agreement.  .  Again  I  assent  to  the  proposition.  The  Court 
will  not  grant  specific  performance  of  an  agreement  which  confers 
no  enforceable  rights.  It  is  said  that  the  stipulation  as  to  the 
timber  is  unlawful  because  taking  timber  from  such  lands  without 
a  licence  is  forbidden.  No  doubt  that  is  so.  But  is  it  necessary 
to  construe  the  provision  in  the  agreement  as  a  provision  that  the 
lessee  shall  remove  the  timber  without  a  licence  ?  The  words  are : 
[His  Honor  then  read  that  portion  of  the  agreement  relating  to 
the  right  to  cut  timber  and  continued.]  Is  it  to  be  said  that 
that  necessarily  imports  an  illegal  purpose  ?  In  my  opinion,  those 
words  do  not  necessarily  import  any  illegality.  It  must  be  taken 
to  have  been  in  the  knowledge  of  the  parties  that,  so  far  as  the 
conditional  lease  was  concerned,  the  timber  could  not  be  removed 
except  by  a  licensee.  But  the  chance  of  a  person  removing  timber 
would  depend  upon  the  chance  of  his  getting  a  licence.  Moreover, 
a  licensee,  if  he  got  permission  to  cut  the  timber  on  the  land,  could 
take  it  away  across  the  land,  but  he  would  have  no  authority  to 
construct  a  tramway  on  the  land  for  that  purpose.  So  that  the 
rights  that  a  licensee  would  have  apart  from  the  agreement  would 
not  be  exactly  the  same  as  those  he  would  have  under  it. 

Now,  as  to  the  suggestion  that  the  permission  to  remove 
timber  necessarily  imports  something  illegal.      The  proper  rule 
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for  the  construction  of  such  an  agreement  is  laid  down  in  H-  C.  of  a. 
Sheppai*d^8  Touchstone :  "  That  if  the  words  may  have  a  double 
intendment,  and  the  one  standeth  with  the  law,  and  the  other  is 
against  law,  that  it  be  taken  in  tliat  sense  which  is  agreeable  to 
law."  If,  therefore,  these  words  can  be  construed  in  a  sense  agree- 
able to  the  law,  they  ought  to  be  so  construed.  Moreover,  it  must, 
I  think,  be  taken  to  have  been  in  the  contemplation  of  the  parties 
that  the  timber  could  not  be  removed  without  a  licence,  and  it 
must  also  be  taken  that  it  was  the  intention  of  the  parties  that  it 
should  be  obtained.  Sufficient  authority  for  that  view  is  to  be 
found  in  the  case  of  Waiigh  v.  Morins  (1),  and  in  the  case  of 
Hutchinson  v.  Scott  (2)  in  this  Court. 

For  these  reasons,  I  am  of  opinion  that  the  objection  as  to 
illegality  fails.  As  to  the  tramway,  there  is  no  foundation  for 
that  suggestion. 

I  will  deal  now  with  the  point  that  the  agreement  is  idle  so  far 
as  concerns  the  attempt  to  give  a  right  to  cut  and  remove  timber 
and  to  construct  a  tramway.  In  construing  the  agreement  we 
must  inquire  what  was  the  law  at  the  time  when  it  was  made. 
In  the  regulations  of  11th  February  1903,  which  repeal  all 
previous  timber  regulations,  it  was  provided,  Regulation  3,  that 
a  timber  licence  "  shall  not  apply  to  lands  permanently  dedicated 
to 'any  public  purpose,  nor  without  the  special  authority  of  the 
Minister  or  the  Forest  officer  to  any  Crown  Lands  or  species  of 
timber  which  may  be  exempted  by  Regulation,  or  which  may  be 
notified  in  the  Gazette  as  exempt  from  its  operation,  or  to  any 
of  the  following  Crown  Lands,  viz : — .  .  .  Lands  held  under 
conditional  or  special  or  settlement  or  industrial  lease,  except 
any  such  lands  included  in  a  timber  reserve." 

So  that  this  land  was  not  land  in  respect  to  which  anybody  could 
obtain  as  of  right  a  permit  to  take  timber  and  go  through  it  for  that 
purpose.  Before  doing  so  it  was  necessary  to  obtain  the  special 
authority  of  the  Minister  or  Forest  officer.  Having  regard  to  the 
tact  that,  by  the  regulations  in  force  immediately  before  these,  the 
holders  of  licences  were  not  allowed  to  take  timber  at  all  without 
the  consent  of  the  lessee,  it  might  be  reasonably  contemplated  that 
the  Crown  would  not  give  a  licensee  an  authority  to  go  upon  the 

(1)  UB.  8  Q.B.,  202.  (2)  3  C.L.R.,  359. 
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That  may  be  taken  to  have  been  in  the  contemplation  of  the 
Lanolky  parties,  and,  applying  the  rule  laid  down  in  ShqyparcPs  Touchstone, 
that  may  well  be  considered  as  a  stipulation  that  not  only  will 
the  conditional  lessee  offer  no  objection  to  the  holder  of  the  licence 
going  on  the  land,  but  that  he  will  do  all  in  his  power  to  facilitate 
it.  Such  an  agreement  as  that  is  not  idle,  and  there  is  ample 
consideration.  Then  with  regard  to  the  tramway.  It  appears 
that  the  real  object  of  the  parties  was  to  enable  the  plaintifl' to 
cut  timber  that  was  growing  on  the  conditional  purchases,  and 
take  it  away  across  the  other  land  to  his  saw  mill.  He  cannot 
take  the  timber  to  that  mill  without  crossing  the  conditional  lease. 
Is  then  a  stipulation  that  he  may  construct  a  tramway  over  the 
lease  for  that  purpose  an  idle  stipulation  ?  No  doubt,  a  person 
who  has  a  licence  to  cut  timber  on  a  conditional  lease  is  also 
authorized  to  remove  it,  because  the  Act  expressly  says  so.  But 
he  certainly  has  no  authority  to  construct  a  tramway  on  tlie  land, 
and  he  has  no  authority  to  take  any  other  timber  across  the  land. 
If  the  holder  of  a  timber  licence  attempts  to  carry  any  other 
timber  across  the  land  than  that  which  he  has  cut  upon  it,  he  is 
clearly  liable  to  an  action  for  trespass.  The  stipulation,  therefore, 
as  to  the  tramway  is  by  no  means  an  idle  stipulation.  It  is  a 
stipulation  that  not  only  entitles  him  to  construct  a  tram  way, 'SO 
far  as  the  conditional  lessee  can  authorize  him  to  do  so,  but  also 
entitles  him  to  convey  upon  it  any  timber  that  he  may  cut  outside 
the  land.  That  is  not  idle  ;  it  is  a  very  valuable  consideration. 
The  question  whether  this  should  be  held  a  valid  stipulation  or  an 
idle  one  ousjht  to  be  determined  in  accordance  with  the  recomized 
rule  of  law  that  a  document  should,  if  possible,  be  so  construed 
as  to  give  effect  to  the  intention  of  the  parties,  and  not  in  such  a 
way  as  to  defeat  that  intention.  Applying  this  rule,  I  think  that 
this  agreement  should  be  construed  as  an  agreement  that,  so  far 
as  the  lessor,  the  defendant,  lawfully  may,  he  agrees  that  the 
lessee,  the  plaintiff*,  shall  have  permission  to  cut  timber  on  and  lay 
a  tramway  across  the  conditional  lease,  and  that  the  lessor  will 
not  offer  any  objection  to  the  plaintiff*  obtaining  a  licence  to  cut 
timber  on  the  conditional  lease  or  obtaining  such  permission  as 
may  be  necessary  to  lay  a  tramway,  and  that  he  will  do  or  concur 
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iQ  any  acts  that  may  be  necessary  for  either  purpose.     Tliat,  I   H.  C.  of  a. 
think,  effectuates  the  intention  of  the  parties. 

In  my  opinion  the  proper  order  is  to  declare  that  the  agreement 
ought  to  be  specifically  performed,  and  to  direct  the  defendant  to 
execute  a  lease  accordingly,  the  lease  to  be  settled  by  the  Judge 
if  the  parties  differ. 

I  have  stated  the  construction  that,  in  my  opinion,  ought  to  be 
put  upon  the  stipulation  in  order  to  avoid  any  difficulty  that  may 
hereafter  arise.  According  to  the  practice  of  the  Court  the 
defendant  should  pay  tlie  costs  up  to  the  hearing,  further  con- 
sideration being  reserved,  with  liberty  to  apply. 


Barton  J.     The  questions  in  this  case  arise  mainly  under  the 

words  of  sec.  98  of  the  Crown  Lands  Act  1884.    [His  Honor 

read  the  section  and  continued:]      The  agreement  was  made 

between  the  parties  in  January  of  last  year,  Foster,  named  in  the 

agreement,    being  the    holder   of    three   conditional    purchases 

numbered  28,  37  and  97,  and  of  a  conditional  lease,  numbered  43, 

the  lessee  named  Langley ,  being  a  member  of  the  firm  of  Langley 

Brothers,  proprietors  of  a  saw  mill.     The  agreement  is  simple 

enough  down  to  a  certain  point,  that  is  to  say,  so  far  as  it  purports 

to  be  a  mere  lease  of  the  several  portions  named  for  ten  years  at 

the  rent  named.     But  a  difficulty  arises  afterwards  in  respect  of 

the  following  provisions:  [His  Honor  read  that  portion  oE  the 

agreement  relating  to  the  right  to  construct  tramways  and  cut 

timber  and  continued :]  Before  dealing  with  the  question  of  the 

tramways  and  the  cutting  and  removal  of  timber,  I  would  like  to 

remove  any  impression  that  may  have  been  produced  by  a  remark 

which  I  made  during  the  argument  that  the  following  words  are 

as  obscure  as  His  Honor  the  Chief  Judge  in  Equity  appears  to 

have  thought  they  were.     I  refer  to  the  words  of  the  proviso : 

"that  the  whole  of  the  marketable  timber  be  removed  from  one 

place  at  a  time  in  a  systematic  manner  so  that  the  land  may  be 

cleared  and  put  under  grass,  which  right  may  be  exercised  from 

time  to  time  by  the  said  .  .  .  Foster  and  his  servants."     I  do  not 

think  now  that  the  words  are  as  obscure  as  His  Honor  thought 

they  were.      They  are,  in  my  opinion,  capable  of  a  clear  and 

definite  meaning,  which  is  that  the  marketable  timber  is  to  be 
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H.  C.  OF  A.  removed  in  a  systematic  manner  in  order  to  allow  Foster  the 
respondent  to  have  the  right  to  clear  the  land  and  put  it  under 
grass.  It  does  not  follow  that  the  right  to  clear  away  the  under- 
growth, after  the  cutting  of  the  timber,  and  to  plant  grass,  is  to 
be  read  as  a  reservation  of  the  grazing  rights.  I  think  that  the 
general  words,  operating  as  a  complete  lease  of  the  land,  should 
still  prevail,  subject  to  the  right  of  Foster  to  clear,  away  the 
undergrowth  and  lay  down  grass  after  the  timber  is  removed. 
That  may  be  in  order  to  improve  the  land  which  will  fall  in  to 
the  lessor  at  the  expiration  of  the  period  of  ten  years.  I  think 
that  that  is  what  the  parties  intended  by  what  they  have  said. 

As  I  have  mentioned,  the  first  three  portions  are  conditional 
purchases  and  the  fourth  is  a  conditional  lease.  It  is  as  to  the 
fourth,  the  lease,  that  the  difficulty  has  arisen.  The  contention 
of  the  respondent  is  that  that  difficulty  permeates  the  whole 
agreement.  There  are  thus  two  questions  arising  upon  the  case. 
One  is :  is  the  agreement  illegal,  and  by  reason  of  that  illegality, 
unenforceable  ?  The  second  is :  if  it  is  not  illegal,  can  and  ought 
it  to  be  specificially  performed  ?  I  think  that  His  Honor  the 
Chief  Justice  has  quoted  conclusive  authority  to  show  that 
illegality  in  part  does  not  necessarily  vitiate  the  whole  agree- 
ment. Passing  from  that  I  wish,  on  the  question  of  illegality,  to 
refer  to  the  case  of  Halnea  v.  Busk  (1),  which  was  cited  at  the 
Bar,  in  which  it  was  held  that  "  it  is  no  answer  to  an  action  by  a 
broker  for  commission  for  procuring  freight,  that  the  charter- 
party  procured  was  such,  that  if  the  charterer  failed  to  obtain 
certain  licences,  the  voyage  would  be  illegal.  In  that  case  a  very 
full  judgment  was  delivered  by  Oibba  C.J.  who  spoke  very  strongly 
in  disapproval  of  the  defence  set  up,  which  was  similar  to  that 
set  up  in  the  present  case — because  the  defendant  here  relies  on 
the  illegality  of  his  own  contract — and  he  dealt  in  this  way  with 
the  facts  (2) : — "  The  defendant,  the  owner  of  a  ship,  desires  to 
have  her  employed  in  a  lucrative  trade,  and  applies  to  the  plain- 
tiflF  to  obtain  employment  for  her.  The  plaintiff  succeeds  in 
procuring  for  her  such  an  employment  as  the  defendant  wishes 
to  obtain,  and  when  the  plaintiff  applies  for  a  compensation,  the 
defendant  says,  *  I  will  make  you  no  compensation ;  not  because 

(1)  5  Taunt.,  521.  (2)  5  Taunt.,  521,  at  p.  526. 
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you  Iiave  not  done  your  duty  to  me,  but  because  the  thing  which   W.  c.  of  A. 

I  desired  yon  to  do,  is  illegal.' "     He  then  characterizes  the  defence       ^ '^ 

Again  as  a  dishonest  one,  but  states  that  it  must  prevail  if  it  is  good     Lanolby 
in  law.     Then  he  discusses  the  nature  of  the  defence  further  and 
says  this : — "  Is  it  then  necessary  that  she  must  at  all  events  make 
an  illegal  adventure  ? "   He  then  dealt  with  the  various  stipulations 
of  the  contract  said  to  be  illegal  and  went  on : — '''  And  if  this 
agreement,   such   as   it  is,   could   have   been  legally   performed* 
by  taking    certain    steps    afterwards,   the   plaintiff  is   in   that 
case  entitled  to  recover  a  compensation  for  procuring  the  con- 
tract.    Kon  conatabat  at  the  time  when  the  plaintiff  discharged 
his  duty,  that  whatsoever  was  necessary  to  legalize  the  voyage 
would  not   be   gotten."      (Just    in    the  same   way,   here,   non 
constat  that  what  was  necessary  to  legalize  the  carrying  out  of  the 
agreement  would  not  be  gotten).     "  Under  the  16th  section  of  this 
Statute,"  (the  43  Geo.  III.  c.  153,  which  made  amendments  in  the 
12  Car.  II.  c.  18) "  a  licence  might  be  obtained  for  the  specific 
goods  in  the  specific  ship,  which  is  issued  in  numerous  instances 
after  a  general   order  legalizing  the  goods.     It  does  not  at  all 
appear  that  there  was  any  contract  that  a  licence  should  not  be 
procured  from  the  privy  council,  but  only  that  the  licence  should 
not  be  on  board  the  ship.     We  have  before  decided  (Sewell  v. 
Rojfal  Exchange  Assurance  Co.)  (1)  that  the  subjects  may  make 
a  contract   which  may    be   rendered   lawful  before   it   is   com- 
pleted.    The  defendant  insists  that  if  there  be  any  one  course  of 
voyage  which  the  shipowner  is  obliged   to  pursue  in  case  the 
charterer  elects  it,  and  if  that  course  be  illegal,  the  whole  con- 
tract is  illegal."      [His  Honor  continued  to  read  from  the  judg- 
ment, concluding  with  the  passage.]     "  The  charterer  and  owner 
together  had  it  clearly  in  their  power  to  render  the  voyage  legal. 
There  is  no  evidence  that  they  meant  to  pursue  any  prohibited 
traffic;    the   contrary  inference  is  afforded   by   the  facts.     We 
are,  therefore,   of  opinion  that  the  plaintiff  is   entitled   to   re- 
cover a  compensation  for   the   service  he  has   performed."      I 
have  cited  that  case  at  some  length  because,  although  the  facts 
are  of  a  different  class  from  those  of  the  present  case,  the  con- 
tract in  that  case  being  a  contract  of  charter,  nevertheless  the 

(1)  4  Taunt..  856. 
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principle  involved  was  clearly  the  same,  and  it  is,  I  think,  worth 
while  to  make  the  full  citation.  In  the  case  of  Waugh  v.  Monis 
(1),  another  case  of  a  charter  party,  in  which  it  was  stipulated 
that  the  ship  should  load  a  cargo  of  pressed  hay  in  France  and 
proceed  direct  to  London.  On  arriving  at  that  port  the  master 
was  unable  to  land  the  hay  at  the  wharf  by  reason  of  an  Order 
in  Council  under  the  Contagioua  Diseases  (AniTruUs)  Act  1869, 
forbidding  hay  from  a  French  port  to  be  landed  in  the  United 
Kingdom.  The  Order  was  made  some  time  before  the  charter 
party  was  entered  into,  but  neitlier  party  knew  of  it.  It  was 
contended  that  the  contract  was  for  an  illegal  purpose  and  void. 
It  was  held  that  as  the  contract  was  not  made  knowingly  with 
the  intention  to  violate  the  law,  and  as  it  could  be  carried  out,  as 
it  ultimately  was,  without  violating  the  law,  it  was  not  void 
In  his  judgment,  Blackbuim  J.  said  (2): — "  We  quite  agree,  that, 
where  a  contract  is  to  do  a  tiling  which  cannot  be  performed 
without  a  violation  of  the  law  it  is  void,  whether  the  parties  knew 
the  law  or  not.  But  we  think,  that  in  order  to  avoid  a  contract 
which  can  be  legally  performed,  on  the  ground  that  there  was  an 
intention  to  perform  it  in  an  illegal  manner,  it  is  necessary  to 
show  that  there  was  the  wicked  intention  to  break  the  law;  and,  if 
tjhis  be  so,  the  knowledge  of  what  the  law  is  becomes  of  great  impor- 
tance." I  think  those  remarks  are  entirely  applicable  here.  I  see 
nothing  in  this  contract  which  is  incapable  of  being  performed 
within  the  law  by  obtaining  the  necessary  authority  from  the 
Crown,  which  covers  these  branches  of  the  defendant  s  promise. 
That  being  so,  I  think  both  the  cases  which  I  have  cited  are 
entirely  applicable,  the  one  last  cited  more  particularly,  because 
it  deals  with  the  question  of  the  absence  of  any  wicked  intention 
to  violate  the  law,  such  as  would  be  necessary,  according  to  the 
Court,  to  avoid  the  contract,  and  because  of  the  absence  of  any 
such  evidence  of  intention  in  this  case. 

On  the  question  of  illegality  I  do  not  intend  to  refer  to  any 
other  authorities  except  Scott  v.  Hutchinson  (3),  which  was  before 
this  Court  as  Huutchinson  v.  Scott  (4).  In  that  case  the  agreement 
was  held  to  be  subject  to  the  assertion  of  its  rights  by  the  Crown. 


(1)  L.R.  8Q.B„  202. 

(2)  L.R.  8  Q.P..,  202,  at  p.  208. 


(3)  (1905)  5  S.R.  (N.S.VV.),  484. 

(4)  3  C.L.R.,  359. 
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Are  these  authorities  inapplicable  by  reason  of  tlie  form  of  the  R-  C-  «^  ^- 
agreement  in  the  present  case  ?  That  question  necessitates 
reference  to  the  Grown  Lavds  Act  1884,  sec.  98,  which  provides: 
[His  Honor  read  the  section  and  continued :]  So,  I  take  it,  the 
principle  applicable  here  is  that  the  contract  must  be  read  as  being 
intended  to  be  executed  with  due  regard  to  the  law.  So  read,  the 
provisions  as  to  the  making  of  tramways  and  the  cutting^  of  timber 
are  no  more  than  licences  in  addition  to  the  lease,  which  is 
eflectually  granted  by  the  earlier  part  of  the  agreement.  The 
words  following  after  "  Provided,"  even  if  construed  as  Dr.  CuUen 
contends  they  should  be,  do  not,  as  I  have  pointed  out,  amount 
to  a  reservation  of  the  grazing  right,  and  are  therefore  not  incom- 
patible with  a  grazing  lease. 

Now,  as  to  the  question  of  the  provisions  of  the  agreement,  it 
is  said  that  the  performance  of  them  is  likely  to  result  in  for- 
feiture under  sec.  96  of  the  Grown  Lands  Act  1884  which  pro- 
vides: [HLs  Honor  read  the  section  and  continued  :]  It  is  contended 
that  the  words,  "  upon  breach  of  any  condition  annexed  to  such 
lease  "  applj'  in  this  case,  because  the  subletting  of  this  land,  if  it 
is  a  subletting,  and  I  take  it  on  that  basis  as  regards  the  cutting 
of  timber  and  laying  the  tramways,  is  a  breach  of  a  "  condition 
annexed  to  such  lease  " ;  that  the  provision  of  sec.  98,  sub-sec.  (1) 
is  a  condition  ;  and,  therefore,  that  the  enforcement  of  the  stipu- 
lation would  lay  the  lease  open  to  forfeiture.      I  am  unable  to 
accede  to  the  contention  that  the  restriction  on  the  right  to  sublet 
for  other  than  grazing  purposes  is  a  condition  within  the  meaning 
of  sec.  90.     For  I  think  that,  where  the  legislature  in  this  Act 
has  intended  to  prescribe  anything  as  a  condition,  it  has  said 
clearly  what  it  means.      It  may  be  allowed  that  all  of  the  New 
South  Wales  Lands  Acts  are  very  difficult  to  construe,  but  I  do 
not  think  that  there  is  any  difficulty  in  respect  of  the  use  of  the 
word  "  condition  "  in  those  Acts.      With  respect  to  conditional 
parchases  we  may  see  in  what  sense  the  word  is  used  from  a 
consideration  of  sec.  13.    That  section  recognizes  the  performance 
of  the  requirements  as  to  residence  and  improvements  as  "  con- 
ditions" of  a  conditional  purchase  under  the  repealed  Acts.    These 
are  substituted  for  the  conditions  under  those  Acts.      It  will  be 
seen  that  these  are  of  three  kinds,  residence,  improvements  such 
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^J    ^       Now,  further  dealing  with  the  matter  of  conditional  purchases, 
LANaLEY     we   find  in  sees.    32,   38,   34,   35,  and   39  the  "Conditions  and 
FosiKR.      Obligations  of  Conditional  purchasei*s,"  dealt  with.      In  them 
we  find  that,  when  the  Act  speaks  of  conditions,  it  names  them  as 
conditions  without  any  ambiguity.     There  a  conditional  lessee 
comes  into  notice.     In  all  the  sections  dealing  with  this  matter, 
we  find  a  distinction  drawn  between  conditions  on  the  one  hand, 
and  obligations  imposed  by  other  provisions  of  the  Act  on  the 
other.     I  refer  to  these  sections  for  the  purpose  of  showing  that, 
when  it  is  intended  to  impose  a  penalty  for  breach  of  a  prohibition, 
there  is  an  explicit  provision  to  that  efTect,  and  in  all  these  sections 
the  Act  seems  to  recognize  the  necessity  for  express  words  when 
imposing   forfeiture  for  a   breach  of  anything   which   is  not  a       f 
condition  in  a  lease. 

In  sec.  90,  which  has  been  referred  to  in  another  connection,       1 
provision  is  made   for   the   granting   of   special   leases    by  the       i 
Governor,  the  terms  of  grant,  and  causes  of  forfeiture.     It  deals       : 
with  them  in  a  specific  way  in  each  case.     As  to  the  special  lease 
under   sec.    90    which    may   be   granted   for   special    purposes, 
including   tramway  purposes,  power   is   given  to  the  Governor 
to  annex   to   any   such    lease   special   conditions.      Then  there       i 
is  a   proviso   dealing   with   rentals,   and    the   section  concludes 
with   a   provision    that    the    lease    may   be    forfeited   if  it  is 
not  used  bonvijide  for  the   purpose  for  which  it  was  granted  or 
default  is  made  in  any  "  condition,"  that  is  to  say,  any  condition 
expressed  in  the  lease.     So  that  it  seems  to  me  that  this  Statute 
all  through  draws  a  clear  distinction  between  conditions  and  pro- 
visions which  are  not  conditions,  and  that,  when  it  speaks  of  a  con- 
dition annexed  to  a  lease,  it  speaks  of  that  in  a  way,  a.s  I  take  it, 
which  necessitates  the  conclusion  that  only  that  is  to  be  regarded 
as  a  condition  without  which  the  lease  will  be  forfeited. 

So  that  I  cannot  see  that  the  attempt,  successful  or  otherwise, 
to  sub-let  the  lease  for  other  than  grazing  privileges  can  be  fol- 
lowed by  that  consequence  of  forfeiture  which  Dr.  CuUen  stren- 
uously contended  to  be  the  eflTect  of  the  95th  section.  On  that 
section  he  raised  the  objection  that  to  enforce  specific  performance 
would  drive  the  person  ordered  to  perform  the  agreement  into 
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such  consequence  would  arise,  and  therefore  that  in  that  par- 
ticular the  argument  fails. 

Witli  reference  to  the  permission  to  cut  timber  and  to  lay  a 
tramway  as  affected  by  the  regulations  of  1903,  His  Honor  the 
Chief  Justice  has  made  the  position  abundantly  clear,  and  I  can- 
not add  anything  to  what  he  has  said,  which  seems  to  me  con- 
clusive. The  conclusion  to  which  I  have  come  on  the  whole  case 
is  this,  that  this  is  not  an  attempt  to  enforce  specific  performance 
against  an  unwilling  purchaser,  but  rather  an  attempt  on  the  part 
of  a  willing  purchaser  to  obtain  relief  against  an  unwilling 
vendor,  who  has  made  an  agreement  for  a  lease,  upon  an  objection 
taken  by  that  vendor  that  he  cannot  grant  all  that  there  is  in  the 
document  because  to  do  so  would  make  him  party  to  an  illegality. 
It  is  a  defence  which  I  do  not  think  the  defendant  w^as  w^ise  in 
setting  up,  and  it  is  one  which  certainly  ought  not  to  be  allow^ed 
to  prevail  if  that  result  can  be  avoided.  In  my  view  it  does  not 
prevail.  If  there  were  any  such  illegality  as  the  defendant  con- 
tends, it  would  not  vitiate  the  whole  contract,  but  would  leave 
part  capable  of  being  specifically  performed.  As  it  stands  the 
contract  does  not  necessarily  involve  an  illegality,  but  is 
capable  of  being  performed  without  illegality  by  obtaining  the 
necessary  authorities  from  the  Crown.  I  am  of  opinion  that  it 
falls  within  the  principle  of  the  cases  cited  on  that  point. 

I  think,  therefore,  that  the  contract  can  be  carried  out  with 
entire  regard  to  the  law,  and  that,  as  to  the  conditionally  pur- 
chased land,  the  respondent  could  give  all  that  he  contracted  to 
give,  and,  at  the  appellant  s  option,  can  clearly  be  held  to  that. 
As  to  the  conditionally  leased  land,  the  respondent  has  given  all 
that  he  can  subject  to  the  rights  of  the  Crown,  and  the  appellant, 
at  his  option,  can  have  all  that  is  contracted  for  subject  to  those 
rights. 
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O'Connor  J.  It  is  not  denied  that  this  is  a  contract  which  the 
Court  would  specifically  enforce  unless  the  objections  raised  by 
Dr.  Cullen  are  to  prevail.  There  are  three  objections.  The  first 
is,  that  to  enforce  this  contract  would  be  to  command  the  doing 
of  sometliing  involving  a  forfeiture   of   the  respondent's  lease. 
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H.  C.  OF  A.  Secondly,  that  to  enforce  the  contract  would  be  to  enforce  the 
doing  of  something  prohibited  by  law;  and  thirdly,  that  to 
enforce  it  would  be  to  enforce  a  contract  which,  under  the 
circumstances,  must  be  nugatory.  If  any  one  of  the.se  objections 
were  good  the  Court  would  not  enforce  specific  performance  of 
the  contract.  I  am  of  opinion,  however,  that  none  of  the 
objections  can  be  upheld.  Tlie  foundation  of  the  first  is  that 
it  is  a  condition  of  the  lease  that  the  conditional  lessee  shall 
not  sublet  the  land  for  any  purposes  other  than  grazing  pur- 
poses, and  that  for  breach  of  that  condition  the  lease  is  liable 
to  forfeiture  under  sec.  96.  Tliere  is  no  doubt  that  this  contract 
is  a  lease  or  sub-letting  of  the  land  for  purposes  other  than 
grazing  purposes.  So  that,  if  that  is  a  condition  the  violation 
of  which  leads  to  forfeiture  under  sec.  96,  the  contract  is  one 
which  will  not  be  enforced.  But  is  it  a  condition  "  annexed  to 
the  lease  "  within  the  meaning  of  that  section  ?  Sec.  96  is  as 
follows  : — [His  Honor  read  the  section  and  continued :]  In 
determining  whetlier  the  restriction  on  the  purposes  for  which 
the  land  may  be  sublet  is  a  "  condition  annexed  to  the  lease  "  we 
must  consider  what  are  the  terms  of  the  lease.  There  is  no 
written  lease,  no  formal  agreement  between  the  Crown  and  the 
conditional  lessee,  and  neither  in  the  form  of  application  for  a 
conditional  lease,  nor  in  the  form  of  confirmation  of  the  applica- 
tion are  there  any  words  of  restriction  or  permission.  Therefore 
we  are  tlirown  back  upon  the  words  of  the  Statute.  That  is  to 
say,  the  conditional  lessee  holds  under  a  statutory  title,  and  the 
provisions  of  his  holding  are  to  be  found  within  the  four  corners 
of  the  Statute.  The  words  of  sec.  98  (1)  require  particular 
attention.  They  are  as  follows:  [His  Honor  read  the  sub-section 
and  continued :]  It  is  not  every  stipulation  in  a  lease  which  i.s*a 
condition.  It  was  open  to  tlie  legislature  to  make. the  restriction 
on  subleasing  a  condition  the  violation  of  which  would  lead  to 
forfeiture.  The  question  is  whether  the  legislature  has  done  so. 
Now,  a  conditional  lease  is  created  by  sec.  48  of  the  Crmvn  Lands 
Act  1884,  and  there  is  only  one  section  of  the  Act  which  directly 
annexes  any  condition  to  the  estate  thus  created,  and  that  is 
sec.  51.  That  provides  that  a  conditional  lessee  shall  be  subject 
to  the  same  conditions  as  to  fencing  as  conditional  purchasers, 
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and  that  the  conditional  purchaser  may  fulfil  his  "  condition  of    H.  C.  or  A. 
residence  "  on  liis  conditionally  leased  land.    The  only  stipulations 
or  provisions  of  the  statutory  lease  under  which  the  conditional     Lancjlky 
leaseholder  holds  his  land  that  are  described  as  conditions  in  any      yo^^j^j^ 
of  the  Crown  Lands  Acts  are  the  conditions  there  referred  to, 
which  may    be  generally  described  as  conditions   of   residence, 
fencing,  and  improvement.    It  appears  from  many  sections  in  the 
Act  that  these  conditional  leases,  which  are  attached  or  appended 
to  conditional  purchases,  are  subject  to  the  same  conditions  as 
conditional  purchases.      But  the  only  conditions  attached  to  con- 
ditional purchases  are  those  relating  to  payment  of  instalments, 
residence,  and  improvements.     And  it  would  appear  obvious  that 
if  the  legislature  had  intended  to  punish  by  forfeiture  the  breach 
of  a  condition  in  a  statutory  lease  it  would  have  definitely  pre- 
scribed and  marked  out  the  condition,  the  breach  of  which  would 
entail  such  serious  consequences,  as  it  has  done  with  reference  to 
conditions  of  residence,  payment,  and  improvement.     My  learned 
brother  Barton  has  cited  and  commented  with  such  detail  on  all 
the  sections  which  bear  on  this  question,  that  it  is  not  necessary 
for  me  to  go  through  them  again.      I  merely  wish  to  mention 
this,  that  in  the  Land  Acts  which  followed  that  of  1884,  wherever 
conditions  are  mentioned  the  three  conditions   as   to  residence, 
payments  and   improvements,   to   which    I   have   referred    are 
always  mentioned  together  as  the  only  conditions.     Upon  con- 
sideration of  the  words  of  sec.  98, 1  have  no  difficulty  in  coming 
to  the  conclusion  that,   if  the  provisions  of   that  section  were 
embodied  in  an  agreement  between   parties,   the  restriction  on 
subletting  would  not  be  in  the  form  of  a  condition  the  breach  of 
which  would  involve  forfeiture.     The  Act  might  very  well  have 
provided  directly  that  no  conditional  lessee  shall  sublet  his  land 
for  other  than  grazing  purposes,  and  it  might  then  have  been 
argued  that  that  was  a  condition,  the  breach  of   which  would 
reimlt  in  forfeiture.      But  the  Act,  it  appears  to  me,  carefully 
avoids  using  any  such  expression.     It  says  "  no  lease  or  licence 
other  than   special   leases   shall    confer  any   right   to   remove 
material  from  the  leased  land  or  to  sublet  such  land  for  other 
than  grazing  purposes  or  to  prevent  the  entry  and  removal  of 
material  by  authorized  persons." 
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The  natural  meaning  of  an  expression  of  that  kind  is  merely 
to  limit  the  powers  which  a  lease  gives  over  Crown  lands.  The 
legislature,  in  enacting  the  terms  of  these  leases  could  impose  any 
limitations  it  thought  fit.  In  a  conditional  purchase  the  Grown 
always  reserves  the  right  to  gold  and  silver,  and  sometimes  the 
right  to  otlier  metals.  So  in  a  conditional  lease,  the  Cix)wn  gives 
an  estate  which  does  not  confer  on  the  lessee  the  right  to  deal 
with  the  whole  beneficial  use  of  the  land,  but  with  part  of  the 
beneficial  use  only,  and  it  defines  and  limits  the  part  of  the 
beneficial  use  which  cannot  be  dealt  with  by  sec.  98  (1).  I  have, 
therefore,  no  difficulty  in  coming  to  the  conclusion  that  the  pro- 
vision in  question  here  is  not  a  condition  a  breach  of  which 
renders  the  lease  liable  to  forfeiture,  but  is  merely  a  limitation 
of  the  powers  which  the  lease  confers  upon  the  lessee. 

The  next  objection  is  that  the  enforcement  of  this  contract 
means  the  enforcement  of  something  illegal.  That  involves  the 
construction  of  the  contract  itself.  As  far  as  that  is  concerned  it 
seems  to  me  impossible  to  doubt  the  meaning  of  the  contract  It 
is  plain  that  it  gives  in  the  first  place  a  lease  of  the  land,  and,  if 
that  portion  of  the  contract  stood  alone,  it  no  doubt  would  be 
interpreted  as  gi'anting  that  kind  of  lease  which  the  conditional 
lessee  lawfully  could  give.  But  that  provision  is  followed  by  one 
granting  a  right  to  construct  and  use  a  tramway  on  the  land,  to 
cut  and  remove  timber  from  the  land  on  payment  of  a  royalty, 
and  to  use  the  tramway  for  the  purpose  of  conveying  timber 
across  the  land.  Having  regard  to  the  facts  to  which  these 
provisions  must  be  applied,  their  meaning  is  perfectly  plain. 
Langley,  the  appellant,  is  a  sawmill  owner.  There  is  timber  on 
the  three  conditionally  purchased  blocks  mentioned  in  the  agree- 
ment, as  to  which  there  is  no  difficulty.  Between  those  blocks 
and  the  sawmill  lies  this  conditional  lease,  and  the  mill  owner 
must  have  a  right  to  go  over  the  conditional  lease  if  the  rights 
given  in  respect  of  the  timber  on  the  conditional  purchases  are  to 
be  of  any  value  to  him.  Therefore  the  contract  deals  with  the 
whole  of  the  blocks,  gives  him  the  right  to  cut  timber  on  them, 
and  carry  it  over  any  of  them  by  means  of  the  tramway.  Now, 
the  law  with  regard  to  the  enforcement  of  illegal  contracts  is 
very  plain  and  has  been  illustrated  over  and  over  again,  partieu- 
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larly  by  the  cases  referred  to  during  the  course  of  the  argument.   H.  C.  ok  a. 
It  is  this :  if  a  contract  can^be  carried  out  in  one  way  only,  and 
that  way  necessitates  the  doing  of  something  prohibited  by  law,     lan«lev 
the  Courts  will  not  enforce  it ;  but  if  the  contract  may  be  carried      p^^J^^^ 
out  in  a  legal  manner,  and  also  in  an  illegal  manner,  before  a 
party  can  object  to  the  enforcement  of  the  contract  by  the  Court, 
he  must  satisfy  the  Court  that  it  was  the  intention  of  the  parties 
to  carry  it  out  in  an  illegal  manner.     That  was  laid  down  in- 
Sewell  V.    Royal  Exchange  AssuraTice  Co.  (1)  and   Hainca  v. 
Busk  (2).      Those  were  cases  in  which  the  voyages  undertaken 
would  be  illegal  if  certain  licences  were  not  obtained,  and  the 
Court  would  not  allow  it  to  be  assumed  that  the  licences  were 
not  intended  to  be  obtained,  and,  therefore,  as  the  contracts  could 
be  carried  out  in  a  legal  manner,  the  Court  would  not  assume 
that  it  was  the  intention  of  the  parties  to  carry  it  out  in  an 
illegal  manner.  There  is  no  difficulty  in  applying  those  principles 
to  this  contract.      The  contract  purports  to  deal  with  the  land 
and  the  timber  on  the  land.   The  conditional  lessee  has  the  power 
to  give  the  right  to  deal  with  the  land,  so  far  as  it  may  be  neces- 
sary to  occupy  it  for  grazing  purposes.     For  any  rights  beyond 
that  the  Crown  must  be  applied  to,  and  the  Crown  may  give  a 
licence  to  any  person  to  have  all  those  uses  of  the  land  which 
the  conditional  lessee  has  purported  to  give  under  the  contract 
bat  which   he   himself  cannot  lawfully   give.      If  the  Crown 
licence  is  obtained,  the  contract  is  perfectly  lawful,  and  there  is 
no  necessity  to  do  anything   unlawful  in  carrying  it  out.     If 
the  licence  is  not  obtained,  then  the  contract  cannot  be  lawfully 
carried  out  to  its  full  extent.   The  Court  will  not  assume  that  the 
parties  intended  that  the  contract  should  be  carried  out  without 
obtaining  the  licence.     On  the  contrary,  not  only  will  the  Courts 
not  assume  that,  but  they  will  assume  that  the  parties  intended  to 
do  aU  things  necessary  to  enable  them  to  carry  out  the  contract 
legally.    It  appears  to  me  that  there  is  evidence  of  that  intention 
in  the  contract  itself,  because  when  we  refer  to  the  provisions  of 
the  lease  as  to  rent  they  read  in  this  way  :  "  Bent  to  be  £24  per 
annum  to  be  paid  in  advance  ;  any  further  increase  of  rent  rendered 
necessary  by  the  Government  Regulations  to  be  borne  by  the  said 

(I)  4  Tannt.,  S56.  (2)  5  Taunt.,  521. 
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W.  Langley/'  There  is  only  one  increase  of  rent,  using  that  word 
in  its  strict  sense,  which  could  be  imposed,  and  that  is  on  a  reap- 
praisement  after  a  certain  number  of  years,  but  that  is  not  imposed 
under  the  Government  regulations.  The  only  increased  charge 
that  could  be  made  under  Government  regulations  is  the  charge 
made  for  a  permit  or  licence  under  sec.  115  of  the  Crown  Lands  Act 
1884,  or  the  later  Act  of  1902,  to  allow  timber  to  be  cut  on  Crown 
lands.  I  can  see  no  meaning  which  could  be  given  to  that 
portion  of  the  contract  unless  it  is  that  both  parties  contemplated 
that  a  permit  would  have  to  be  obtained,  and  that  certain  pay- 
ments would  be  thereby  necessitated  which  were  to  be  borne  by 
Langley.  So  far,  therefore,  as  relates  to  the  objection  that  to 
carry  out  this  contract  would  be  to  carry  out  an  illegality,  I 
agree  with  my  learned  brother  the  Chief  Justice  that  we  must 
construe  the  contract  as  embodying  an  implied  term  that  the 
purposes  described  shall  be  carried  out  in  a  lawful  manner,  that 
is  to  say,  that  the  licences  and  permits  necessary  to  make  its 
fulfilment  lawful  will  be  obtained.  Applying  to  the  contract 
that  principle  of  construction,  which  is  really  the  principle  laid 
down  in  Hutchinson  v.  Scott  (1),  it  is  plain  that  the  respondent's 
contention  to  the  contrary  must  fail. 

There  remains  the  other  objection  that  the  enforcement  of  the 
contract  will  be  nugatory  because  it  is  a  contract  to  do  something 
that  is  invalid,  even  if  not  unlawful.  That  objection  is  practic- 
ally answered  by  the  considerations  I  have  already  dealt  with. 
It  is  only  necessary  to  add  that  I  entirely  agree  with  my  learned 
brother  tlie  Chief  Justice  tliat,  so  far  as  the  respondent  is  con- 
cerned, the  contract  must  be  read  as  indicating  an  intention  on 
his  part  to  give  all  consents,  and  to  take  all  steps  that  may 
be  necessary  to  carry  out  the  contra<;t  in  its  entirety.  Under 
the  timber  regulations,  it  is  necessary  to  obtain  the  leave  of 
the  Minister  before  the  permit  can  be  given  ,to  cut  timber  on 
conditional  leases.  That  is  a  matter  for  consideration  by  the 
Minister.  No  doubt  one  of  his  first  inquiries  would  be,  how  does 
the  man  in  occupation  of  the  land  view  the  proposal  ?  Does  he 
consent  or  not  ?  It  is  difficult  to  imagine  circumstances  in  which 
the  Minister  would  grant  permission  to  cut  timber  on  a  condi- 

(l)  3C.L.R.,  359. 
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tional  lease  if  the  lessee  on  reasonable  grounds  objected.  In  this 
case  the  possibility  of  that  diflSculty  has  been  removed  in  advance. 
The  millowner  has  taken  the  precaution  of  getting  the  consent  of 
tlie  lessee  to  his  obtaining  any  permit  that  may  be  necessary  for 
the  carrying  out  of  the  contract.  It  is  an  important  principle  of 
law  in  dealing  with  contracts,  that  a  party  shall  not  be  allowed  to 
repudiate  what  he  has  agreed  to.  He  may,  if  he  can,  show  good 
reason  why  the  Court  should  not  enforce  it.  But,  where  the  Court 
sees  that,  although  there  may  be  a  valid  reason  against  the  enforce- 
ment of  a  portion  of  the  contract,  that  portion  is  separable  from 
the  remainder,  it  will  enforce  the  carrying  out  of  that  portion 
which  can  be  legally  performed.  It  appears  to  me  that  this 
contract  can  be  legally  carried  out  by  the  defendant,  if  the 
necessary  permits  are  obtained.  I  am  therefore  of  opinion  that 
the  contract  ought  to  be  enforced,  and  in  the  terms  set  out  at  the 
conclusion  of  the  judgment  of  my  learned  brother  the  Chief 
Justice.  In  regard  to  costs  it  was  contended  that,  a  certain  offer 
having  been  made  in  the  course  of  the  case  and  not  accepted,  the 
appellant,  having  succeeded  only  partially,  ought  not  to  be 
allowed  any  costs.  I  have  read  the  offer  (1),  and  it  appears  to 
me  to  be  one  which  the  millowner  could  not  reasonably  have  been 
expected  to  accept.  It  would  have  given  him  no  rights  of 
cutting  timber  or  laying  tramways  over  the  lease,  and  would 
have  cut  off"  the  source  of  his  timber  supply  from  his  sawmill. 
Therefore,  with  regard  to  the  costs,  I  agree  with  the  Chief  Justice. 


H.  C.  OF  A. 
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Langlky 
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Foster. 
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Appeal  allowed.  Declaration  that  the 
agreement  ought  to  be  apeaifically  per- 
formed.  Plaintiff  to  execute  a  lease 
accoi*dingly y  to  he  settled  hy  the  Master 
in  case  the  parties  differ.  Defendant 
to  pay  a  sum  equivalent  to  abatevient 
of  rent  from,  the  date  of  tender  to  the 
expiration  of  the  lease.  Defendant  to 
pay  tlie  costs  of  the  suit  up  to  the  hear- 
ing.     Further  consideration  reserved , 


(1)  (1905)  5  S.R.  (N.S.W.),  678,  at  p.  679. 
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tvith  liberty  to  apply.  Respondent  to 
pay  tlie  costs  of  the  appeal.  Case  re- 
mitted to  the  Supreme  Court, 

Solicitors,  for  the  appellant,  Perkins  &  Fosbery. 
Solicitors,  for  the  respondent,  John  WUlianison  &  Sons. 

C.  A.  W. 
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July  27. 


ON  APPEAL  FROM   THE  HIGH  COURT  OF 

AUSTRALIA. 

Banker  and  customer— Cheque— Fraudulent  alteration  of  amouni  after  ngnaiure— 
— Duty  of  customer  to  take  precautions  against  forgery , 

Whatever  the  duty  of  a  custonrer  towards  his  banker  may  be  with  referenoe 
to  the  drawing  of  cheques,  the  mere  fact  that  a  cheque  is  drawn  with  spaces 
such  that  a  forger  can  utilize  them  for  the  purpose  of  forgery  is  not  by  itself 
any  violation  of  that  obligation.  • 

Decision  of  the  High  Court  [Marshall  v.  The  Colonial  Bank  of  AuMralam 
Ltd.,  1  C.L.R.,  632),  affirmed. 

Scholfeld  V.  Earl  of  Londesborough,  (1896)  A.C.,  514,  followed. 

Appeal  to  His  Majesty  in  Council  from  the  decision  of  the  High 
Court.   (Marshall  v.  The  Colonial  Bank  of  AustraUisia  Ltd.  (1)) 

•Pr6«fin^— The    Earl    of    Halsbury,         (1)  I  C.L.R.,  632. 
Lord  Macnaghten,  Sir  Arthur  Wilson, 
Sir  Alfred  Wills. 
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The  judgment  of  their  Lordships  was  delivered  by  Privy 

Sir  Arthur  Wilson.      The  two  respondents,  Marshall   and        jqq^ 
Day,  and  one  Myers,  were  executors  of  Ann  Myers.      As  such        ^— y— ^ 
they  opened  an  account  with  the  appellant  banking  company  in     ^^'^^^'^^ 
Melbourne  on  the  24th  March  1900,  when  they  paid  in  a  sum  of  Australasia 
£1,596  15s.  2d. ;  and  against  that  account  cheques  were  from  time  v. 

to  time  drawn  signed  by  the  three  executors.      On  the  25th  May   ^    ^ 

1900,  before  any  of  such  cheques  were  drawn,  the  three  executors 
addressed  a  letter  to  the  bank,  by  which  they  requested  the 
bank  to  pay  cheques  signed  by  the  three,  and  sent  specimens  of 
their  signatures.  The  course  of  business  followed  by  the  three 
executors  amongst  themselves  was  this.  Myers,  who  alone 
resided  in  Melbourne,  drew  each  of  the  cheques,  sent  it  for 
signature  to  Marshall,  who  signed  first,  then  to  Day,  who  signed 
second,  and  finally  added  his  own  signature. 

Out  of  the  total  number  of  the  che(|ues  so  drawn  the  present 

controversy  relates  to  five  cheques,  which  as  originally  drawn  by 

Myers  and  signed  by  Marshall  and  Day,  were  for  £10,  £2  68.  4d., 

£50,  £10,  and  £10.     But  each  of  these  cheques  was  so  written 

out  as  to  leave  a  space  between  the  left  hand  margin  and  the 

statement  of  the  amount  of  the  cheque,  both  as  given  in  words 

and  as  given  in  figures,  and  in  that  condition  it  was  signed  by 

Marshall  and  Day.     Myers,  by  acts  amounting  to  simple  forgery, 

added  words  and  figures  to  the  left  of  those  originally  written  in 

the  cheques,  so  turning  them  apparently  into  cheques  for  £110, 

£32  6s.  4d.,  £150,  £110,  and  £110.     The  cheques  in  their  altered 

forms  were  presented  to  and  paid  by  the  bank.     And  it  has  been 

fonnd  (and  their  Lordships   accept  the  finding)  that  the   bank 

could  not,  by  the  exercise  of  ordinary  care  and  caution,  have 

avoided  paying  the  cheques  as  altered. 

When  the  forgeries  came  to  light,  the  bank  claimed  to  debit 
the  executors'  account  with  the  amounts  of  the  cheques  as  paid 
by  it  in  their  altered  form;  whilst  the  respondents  contended 
that  the  debit  should  only  be  of  the  original  amounts  of  the 
cheques.    The  aggregate  of  the  differences  was  £450. 

The  suit  out  of  which  the  present  appeal  arises  was  then  brought 
in  the  Supreme  Court  of  Victoria  by  the  respondents  against  the 
bank,  Myers  being  added  as  a  defendant  as  he  refused  to  join  as 
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Prity       a  plaintiff.     The  statement  of  claim,  amongst  other  allegatioiLs. 

1906.        ^^^  ^^^  ^^  outline  the  facts  already  stated  and  put  the  plaintms 

' — t^^       claim  upon  several  alternative  grounds,  which  need  not  be  con- 

BanT^of     si^®''^^^-     The  defence  raised  the  whole  question  now  material  in 

Anstralasia  paragraph  11,  which  said : — "  If  the  said  cheques  or  any  of  them 

V.  were  fraudulently  altered  and  increased  in  amount,  such  cheque*? 

were,  and  each  of  them  was,  drawn  by  the  plaintiffs  and  the 

defendant  Myers  without  reasonable  care  or  precaution,  and  in 
a  manner  and  form  so  negligent,  that  they  enabled  and  permitted 
the  alterations  and  erasures,  if  any." 

And  it  was  contended  that  the  plaintiffs  were  by  reason  of  the 
facts  so  stated, "  estopped  from  alleging  that  the  cheques  so  altered 
and  increased  in  amount,  were  not  their  cheques,  or  draw^n  by 
them,  or  with  their  authority,  and  from  alleging  that  the  said 
cheques,  or  any  of  them,  were  in  fact  fraudulently  altered  and 
increased  in  amount." 

The  case  was  tried  before  Madden  C.J.,  and  a  jury,  and  at  the 
trial  the  facts  proved,  so  far  as  they  are  now  material,  were  those 
which  have  been  stated.  The  learned  Chief  Justice  in  charging 
the  jury  left  to  them  the  question,  "  Were  the  cheques  or  any  of 
them  drawn  by  the  plaintiffs  negligently  having  regard  to  what 
I  have  told  you  ?"  and  he  proceeded  to  say : — "  If  a  customer  of  a 
bank  is  drawing  a  cheque  upon  that  bank,  it  appears,  according 
to  our  law  (as  I  think  it  still  exists),  that  the  customer  is  bound 
to  avoid  such  negligence  in  draw^ing  out  his  cheque  as  will 
unreasonably  expose  the  banker  to  the  risk  of  having  to  pay 
more  than  the  proper  amount  of  the  cheque  which  w^as  dra^ni 
out  by  such  customer." 

The  learned  Chief  Justice  afterwards  explained  his  view  a  little 
more  fully  by  saying : — "  If  you  draw  a  cheque  in  a  manner  which 
a  jury  thinks  is  so  negligent  that  it  induced  or  caused  opportunity 
to  a  person  who  chances  to  be  desirous  of  committing  a  forgerj*. 
to  effect  that  forgery,  so  that  the  banker  is  exposed  to  the  paying 
of  a  larger  sum  than  you  (the  customer)  intended  when  you 
signed  the  cheque,  then  the  law  is,  that  if  a  jury  is  of  opinion 
that  such  action  of  the  customer  amounts  to  negligence,  and 
negligence  of  such  a  kind  as,  in  the  opinion  of  the  jury,  ought  to 
preclude  him  from  complaining  of  the  fact  that  the  banker  paid 
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the  altered  cheque,  then  the  customer  cannot  complain  against     ^^^^^ 

VyOUNOIL. 

the  bank."  ]90q. 

The  jury   answered   the   question   tlius   left   to  them  in  the       ^— > — ' 
affirmative  as  to  all  the  cheques  in  controversy,  and  found  a     ^^i^^^of 
verdict  for   the   defendant   bank,   upon   which    judgment   was  Attstralasia 
entered  for  the  defendant  bank  with  costs.     And  the  Full  Court,  v. 

on  appeal,  approved  the  ruling  of  the  Chief  Justice,  and  affirmed      ^^^     '^  * 
the  judgment. 

The  now  respondents  appealed  to  the  High  Court  of  Australia, 
and  that  Court  reversed  the  decision  of  the  Supreme  Court  of 
Victoria,  and  dismissed  the  suit,  holding  that  the  ruling  of  the 
Chief  Justice  was  not  in  accordance  with  law,  and  that  there  was 
no  evidence  of  negligence  proper  to  be  left  to  the  jury.  Against 
that  decision  of  the  High  Court  the  present  appeal  has  been 
brought. 

In  the  course  of  the  argument  of  the  appeal  before  their  Lord- 
ships, as  well  as  in  the  Courts  of  Australia,  much  was  said  about 
the  case  of  Yov,iig  v.  Grote  (1),  a  case  always  cited  in  connection 
with  this  branch  of  the  law.  That  case,  however,  was  critically 
examined  in  the  House  of  Lords  in  the  case  of  Scliolfield  v.  Earl 
of  Londesborough  (2),  and  the  latter  case  has  now  become  the 
governing  authority  which  must  prevail  so  far  as  the  principles 
laid  down  in  it  extend. 

In  order  to  appreciate  the  effect  of  that  decision,  it  is  necessary 
to  notice  the  history  of  the  case  and  the  manner  in  which  it  came 
before  the  House  of  Lords.  The  suit  was  by  a  holder  for  value 
of  a  bill  of  exchange  against  the  acceptor,  in  which  the  plaintiff 
sought  to  make  the  defendant  liable  for  the  full  apparent  amount 
of  a  biU  accepted  by  him,  and  subsequently  increased  in  apparent 
amount  by  a  forger  on  the  ground  that  the  bill,  as  accepted  by 
the  defendant,  was  drawn  in  a  manner  so  negligent  as  to  have 
facilitated  the  forgery  subsequently  committed.  The  case  was 
tried  before  Charles  J.,  without  a  jury,  and  the  learned  Judge 
had  to  deal,  and  dealt,  with  two  principal  propositions  essential 
to  the  plaintiiTs  success.  The  first  was,  that  the  law  merchant 
imposes  upon  everyone  who  accepts  a  bill  of  exchange  with  a 
view  to  its  circulation  the  duty  of  taking  reasonable  precautions, 

(1)  4  Bing.,  253.  (2)  (1896)  A.C.,  514. 
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Privy  [j^  order  to  prevent  the  possibility  of  its  amount  being  fraudulently 
1906.  increased.  That  proposition  the  learned  Judge  accepted.  The 
^— t— '        second  principal  proposition  dealt  with  by  the  learned  Judge  was 

Ban^^  OK     ^^^^  ^^  ^^^  ^^^  ^f  ^^^^  ^^®»  ^^^  acceptor  of  the  bill  had  been 

ArsTRALAsiA  guilty  of  such  negligence  as  to  bring  him  within  the  operation  of 

I'.  the  first  proposition.     This  second  proposition  was  rejected  by 

*    the  learned  Judge,  who  accordingly  dismissed  the  suit.     In  order 

to  show  the  connection  between  that  case  and  the  present,  it  is 
sufficient  to  say  that  there  is  no  suggested  ground  of  negligence 
in  this  case  which  was  not  present  in  Scholfield  v.  Earl  of  Londts- 
borough  (\\ 

An  appeal  against  the  judgment  of  Charles  J.,  was  brought  in 
the  Court  of  Appeal,  and  in  that  Court  two  of  the  Lords  Justices 
rejected  both  propositions,  holding  not  only  that  no  such  duty  as 
alleged  lies  upon  the  acceptor  of  a  bill  of  exchange,  but  also,  that, 
assuming  the  existence  of  such  a  duty,  it  had  not  been  violated. 
The  third  Lord  Justice  accepted  both  propositions  as  correct,  and 
thought  that  the  plaintiff  in  the  case  ought  to  succeed. 

The  appeal  to  the  House  of  Lords  impugned,  therefore,  the 
correctness  of  the  two  rulings  of  the  majority  of  the  Court  of 
Appeal,  and  the  argument  proceeded  on  the  same  lines.  So  that 
both  the  propositions  referred  to  were  directly  in  question  before 
the  House  of  Lords. 

The  first  proposition  was  expressly  negatived  by  the  House  of 
Lords,  but  so  far  the  decision  does  not  directly  affect  the  present 
case,  for  the  contractual  relation  existing  between  a  banker  and 
liis  customer  differentiates  their  case  from  that  of  the  acceptor 
and  the  holder  of  a  bill,  and  this  was  pointed  out  by  several  of 
their  Lordships.  It  was  recognized  that  there  is  or  may  be  a 
duty  on  the  part  of  the  drawer  of  a  clie(|ue  towards  his  banker 
which  does  not  exist  on  the  part  of  the  acceptor  of  a  bill  towards 
the  holder.  It  was  recognized  that  "if  .  .  .  the  ciLstomer  by 
any  act  of  his  has  induced  the  banker  to  act  upon  the  document 
by  his  act  or  neglect  of  some  act  usual  in  the  course  of  dealing 
between  them,  it  is  quite  intelligible  that  he  should  not  be  per- 
mitted to  set  up  his  own  act  or  neglect  to  the  prejudice  of  the 
banker  whom  he  has  thus  misled,  or  by  neglect  permitted  to  be 

(1)  (1896)  A.C.,  514. 
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misled."     No  attempt  was  made  to  define  the  extent  of  such       Paivv 

.  .        Council. 

obligation ;  it  was  unnecessary  to  do  so  in  that  case,  nor  do  their        jqq^ 
Lordships  propose  now  to  attempt  any  abstract  definition  of  such        ^--.- ^ 
duty.     Indeed,  it  would  be  impossible  to  do  so,  seeing  that  the     baniT'of 
extent  of  the  duty  may  depend  upon  an  agreed  or  established  Australasia 
course  of  dealing  between  the  parties.  v. 

But  the  duty,  which,  according  to  the  ruling  of  the  learned    *   

Chief  Justice,  subsists  between  customer  and  banker,  is  sub- 
stantially the  same  as  that  contended  for  in  ScholjieUl  v.  Earl  of 
LondeahoTough  (1)  as  existing  between  the  acceptor  and  the 
holder  of  a  bill.  And  as  has  been  pointed  out,  the  House  of 
Lords  had  before  them,  on  the  appeal,  the  question  whether  the 
Court  of  Appeal  was  right  in  ruling  that  the  facts  found  in  that 
case  (which  included  everything  existing  in  the  present  case)  did 
not  amount  to  a  breach  of  the  obligation,  supposing  that  obliga- 
tion to  exist. 

Not  one  of  the  members  of  their  Lordships*  House  appears  to 
have  expressed  the  slightest  disapproval  of  that  ruling,  and  most 
of  their  Lordships  distinctly  approved  of  it.  The  Lord  Chan- 
cellor (2)  expressed  his  concurrence  in  the  opinion  of  Lindley 
L.J.,  "  that  it  was  wrong  to  contend  that  it  is  negligence  to  sign 
a  negotiable  instrument  so  that  somebody  else  can  tamper  with 
it;  and  the  wider  proposition  of  Bovil  C.J.,  in  a  former  case, 
Societe  Oindrale  v.  Metropolitan  Bank  (3),  that  people  are  not 
supposed  to  commit  forgery,  and  that  the  protection  against 
forgery  is  not  the  vigilance  of  parties  excluding  the  possibility  of 
committing  forgery,  but  the  law  of  the  land."  Lord  Wat8on  (4) 
approved  the  same  rulings.  Lord  Macnaghten  (5)  expressed  the 
same  opinion,  and  Lord  Davey  concurred  in  the  judgment  of  Lord 
Watson. 

The  principles  there  laid  down  appear  to  their  Lordships  to 
warrant  the  proposition  that,  whatever  the  duty  of  a  customer 
towards  his  banker  may  be  with  reference  to  the  drawing  of 
cheques,  the  mere  fact  that  the  cheque  is  drawn  with  spaces  such 
that  a  forger  can  utilise  them  for  the  purpose  of  forgery  is  not  by 
itself  any  violation  of  that  obligation.     Their  Lordships  therefore 

(1)  (1896)  A.C.,  514.  (4)  (1896)  A.C.,  514,  at  p.  540. 

(2)  (1896)  A.C.,  514,  at  p.  532.  (5)  (1896)  A.C.,  514,  at  p.  544. 

(3)  27  L.T.N.S.,  849,  at  p.  856. 
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Privy       agree  with  the  Hiffh  Court  of  Australia  in  holding  that  there  was 
Council.        **       .  .  . 

no  evidence  proper  to  be  left  to  the  jury  of  negligence  on  the  part 


1906. 

' — ,— '  of  the  respondents.     They  will  humbly  advise  His  Majesty  that 

Colonial  ^j^j^j^  appeal  should  be  dismissed. 
Bank  of  ^^ 

AuOTRALAsiA      The  appellant  bank  will   pay  the  respondents'  costs  of  and 

V.  incidenttil  to  the  appeal  as  between  solicitor  and  client. 
Marshall. 


Appeal  diamiased.  ivith  costs. 


Privy 
Council* 

1906. 
June  27. 


[PRIVY  COUNCIL.] 

WILFLEV   ORE  CONCENTRATOR    SYNDI-) 

f 

■  •  ■  •  I 


CATE  LIMITED 


Appellants  ; 


AND 


N.  GUTHRIDGE  LIMITED 


Defendants. 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  AUSTRALIA. 

Appeal  to  the  Priiy  Council  ff^om  High  Court — Special  leave — No  queUion  o/loi 
Ca^e  of  great  importance  to  parlies— Xo  question  of  public  importance. 

There  being  in  a  judgment  of  the  High  Court  no  question  of  law  apon  which 
that  judgment  could  be  objected  to»  the  fact  that  the  case  is  one  of  a  sub- 
stantial character  and  of  great  importance  to  the  parties  is  not  a  sufficient 
ground  for  granting  special  leave  to  appeal  to  the  Privy  Council. 

Petition  for  special  leave  to  appeal  from  the  judgment  of  the  High  Court  in 
y.  Guthridge  Limited  v.  WUfley  Ore  Concentrat4>r  Syndicate  LtmUed^  3 
C.  L.R. ,  583,  dismissed. 

Petition  for  special  leave  to  appeal  to  His  Majesty  in  Council 
from  the  decision  of  the  High  Court :  N.  GutJundge  Limited  v. 
WUfley  Ore  Concentrator*  Syndicate  Limited  (1). 


*  Prestnt. — Lord  Davey,  Sir  Arthur 
Wilson,  Sir  Alfred  Wills. 


(1)  3C.L.R.,583. 
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The  judgment  of  their  Lordships  was  delivered  by  Prity 

Lord  Davey.     Their  Lordships  have  very  carefully  considered        1906. 
this  petition   and  have  had  an  opportunity  of  considering  the     ^^^'^ 
arguments  by  Mr.  Terrell  in  support  of  it.     They  have  also  looked  Ork  Conckk- 
through  the  judgment  of  the  learned  Chief  Justice  in  the  High    syndicate 
Court,  and  they  see  no  fault  to  find  with  the  law  as  there  laid        ^-'^'^- 
down.    Whether  it  was  rightly  applied  to  the  particular  case  is,  Guthridge. 
of  course,  another  question,  but  the  law  as  laid  down  seems  to 
their  Lordships  to  be  in  entire  accordance  with  the  judgment  of 
the  House  of  Lords  in  the  case  of  The  Anglo- Avierican  Brush 
Electric  Light  Corporation  v.  King,  Brown y  &  Co.  (1).     Both  the 
judgments  of  Lord  Halahury  (then  Lord  Chancellor)  and  of  Lord 
Waison  expressly  lay  down  that  the  specification  is  not  required 
to  contain  "  explanations  or   directions  which  would  enable  a 
workman  of  ordinary  skill  to  construct  *'  the  patented  invention. 
Ail  that  is  required  is  that  the  specification  of  the  patentee  should 
**  convey  to  men  of  science  and  employers  of  labour  information 
whidi    will    enable   them,   without   any   exercise   of    inventive 
ingenuity  to  understand  his  invention  and  to  give  a  workman 
the  specific  directions  which  he  failed  to  communicate."     There- 
fore the  construction  of  the  document  was,  as  the  Chief  Justice 
says,  a  matter  for  the  Court,  and  the  Court  put  its  construction 
upon  it,  and  held  that  it  did  disclose  the  invention  in  a  suflficient 
way  to  enable  a  mining  mechanician,  or  a  mining  engineer,  to 
give  the  necessary  directions  to  the  skilled  workmen  who  were 
to  make  the  machine  in  accordance  with  it.     It  appears,  therefore, 
to  their  Lordships  that  there  is  no  question  of  law  upon  which 
the  judgment  of  the  learned  Chief  Justice  can  be  objected  to.     It 
is  a  question  of  gi'eat  importance  no  doubt,  but  a  mere  question 
concerning  the  value  of  the  patent  to  the  parties  themselves,  or, 
in  other  words,  it  is  a  matter  of  private  right,  and  not  one  involv- 
ing any  quastion  of  public  importance. 

Mr.  Terrell  said  quite  truly  that  this  Board  had  laid  down  that, 
in  considering  the  question  of  whether  leave  to  appeal  should  be 
given  from  the  High  Court  of  Australia,  it  would  act  upon  the 
same  principles  on  which  it  has  been  in  the  habit  of  acting  on 

(1)  (1892)  A.C.,  367. 


J 
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Privy       similar  applications  for  leave  to  appeal  from  the  Supreme  Court 

1906        ^^  Canada,  and  he  referred  to  the  ease  of  Pinnce  v.  Gagium  (1) 

^ — . — '       in  which  Lord  Fitzgerald  specified  certain  circumstances  under 

Orr  V'oNCEN-  ^^^^''^  ^^^  Board  would  be  disposed  to  advise  an  exercise  of  the 

TRATOR      prerogative ;  but  the  case  of  Prince  v.  Gaqnon  was  commented 
Syndicate  .  .  >    , 

Ltp.        upon  by  Lord    Watsoa  in  the  well-known  case  of  La  Cite  at 
OuTHRiiMiE.  Montrial  v.  Les  Ecclesiaatiques  du  Seminaire  de  St.  Sidpice  de 

Montreal  (2),  in  the  following  words: — "It  is  the  duty  of  their 

Lordships  to  advise  Her  Majesty  in  the  exercise  of  her  prerogative, 
and  in  the  discharge  of  that  duty  they  are  bound  to  apply  their 
judicial  discretion  to  the  particular  facts  and  circumstances  of  each 
case  as  presented  to  them.  In  forming  an  opinion  as  to  the  pro- 
priety of  allowing  an  appeal,  they  must  necessarily  rely  to  a  very 
gi*eat  extent  upon  the  statements  contained  in  the  petition  with 
regard  to  the  import  and  etiect  of  the  judgment  complained  of,  and 
the  reasons  therein  alleged  for  treating  it  as  an  exceptional  one,  and 
permitting  it  to  \ye  brought  under  review.  Experience  has  shewn 
that  great  caution  is  required  in  accepting  these  reasons  when 
they  are  not  fully  substantiated,  or  do  not  appear  to  be  privvi 
facie  established  by  reference  to  the  petitioner's  statement  of  the 
main  faets  of  the  ca.se,  and  the  questions  of  law  to  which  these 
give  rise.  Cases  vary  so  widely  in  their  circumstances  that  the 
principles  upon  which  an  appeal  ought  to  be  allowed  do  not  admit 
of  anything  approaching  to  exhaustive  definition.  No  rule  can 
be  laid  down  which  would  not  necessarily  be  subject  to  future 
qualification,  and  an  attempt  to  formulate  any  such  rule  might 
therefore  prove  misleading.  In  some  cases,  as  in  PriTice  v. 
Gagnon  (1),  their  Lordships  have  had  occasion  to  indicate  certain 
particulars  the  absence  of  which  will  have  a  strong  influence  in 
inducing  them  to  advise  that  leave  sliould  not  be  given,  but  it  by 
no  means  follows  that  leave  will  be  recommended  in  all  cases  in 
which  these  features  occur.  A  case  may  be  of  a  substantial 
character,  may  involve  matter  of  great  public  interest,  and  may 
raise  an  import-ant  question  of  law,  and  yet  the  judgment  from 
which  leave  to  appeal  is  sought  may  appear  to  be  plainlj^^  right, 
or  at  least  to  be  unattended  with  sufficient  doubt  to  justify  their 
Lordships  in  advising  Her  Majesty  to  grant  leave  to  appeal." 

(1)  8  A  pp.  Cas.,  10.3.  (2)  14  App.  Cas.,  660.,  at  p.  662. 
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The  present  case  is  said,  no  doubt,  to  be  of  a  very  substantial  Privy 

character;  but  in  the  opinion  of  their  Lordships  that  is  not  a  jg^g 

sufficient  ground  to  induce  them  to  recommend  His  Majesty  to  ^^— ^ 

give  leave  to  appeal  from  the  decision  of  the  High  Court  of  ^J|^'/;J^|;;*^^ 

Australia.     They  will,  therefore,  humbly  advise  His  Majesty  that  tratob 

the  petition  ought  to  be  dismissed.     The  petitioners  must  pay  the  Ltd. 

costs  of  the  petition.  (UTTHK.imE. 


[HIGH  COURT  OF  AUSTRALIA.] 

DAVIDSON  (Collector  of  Imposts)       .  Appellant; 

AND 

ARMYTAGE Respondent. 

on  appeal  from  the  supreme  court  of 

victoria. 

Stamiit  Act  1892  (^»c^)  (No.  I27i),  necs.  4,  28,  Schedule,  Part  VIII.— Stamp  dtUy   jj   C  of  A 
—'*  Deed  of  settlement  "—Deed  cxeciUing  special  power  of  appointment  igAg 

A  deed  exercising  a  special  power  of  appointmeDt  created  by  a  settlement,         ' — '— ' 
which  was  executed  at  a  time  when  no  ad  vcUortm  duty  was  payable  thereon,  Mklbourne, 
is  a  "deed  of  settlement "  within  the  meaning  of  Part  V^III.  of  the  Schedule    ,^^  J  q*  j7*' 
to  the  Stamps  Act  1892.  "    ' L 

Moffat  V.  Golltclor  of  Imposts,  22  V.L.R.,  164  ;  J 8  A.L.T.,  144,  approved,      uarton  and  ' 

The  valne  of  the  actual  interest  dealt  with  in  such  deed  is  the  basis  on  which 
the  duty  is  to  be  assessed. 

Decision  of  Full  Court  (Armytage  v.  Collector  of  Imposts,  (1906)  V.L.R., 
504 ;  28  AL.T.,  9),  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

A  special  ease  was  stated  by  the  Comptroller  of  Stamps  for 
Victoria  under  sec.  71  of  the  Stamps  Act  1890  (Vict.),  which  set 
out  the  following  facts  :  On  1st  March  1886  a  disentailing  assur- 
ance and  re-settlement  was  made  between  Frederick  W.  Armytage, 


O'Connor  J  J. 
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Privy       similar  applications  for  leave  to  appeal  from  the  Supreme  Court 

1906.        ^^  Canada,  and  he  referred  to  the  ease  of  PHnce  v.  Gagnon  (1) 

^ — . — '       in  which  Lord  Fitzgerald  specified  certain  circumstances  under 

Orr  'conces-  w'^^^^^  ^^®  Board  would  be  disposed  to  advise  an  exercise  of   the 

TRATOR      prerogative ;  but  the  case  of  PHnce  v.  Gagnon  was  commented 

SyNDICATK  1  t  1      Tir  •  i  r      r         n  -     >      J 

Lti».        upon  by  Lord    Watson  in  the  well-known  case  of  La  C  ite   ae 
(juTHRiDGK.  ^o^ntrdal  v.  Les  Ecclesiastiques  du  Seviinaire  de  St.  Siiljyice  de 

MontrSal  (2),  in  the  following  words : — "  It  is  the  duty  of  their 

Lordships  to  advise  Her  Majesty  in  the  exercise  of  her  prerogative, 
and  in  the  discharge  of  that  duty  they  are  bound  to  apply  their 
judicial  discretion  to  tlie  particular  facts  and  circumstances  of  each 
case  as  presented  to  them.     In  forming  an  opinion  as  to  the  pro- 
priety of  allowing  an  appeal,  they  must  necessarily  rely  to  a  very 
great  extent  upon  the  statements  contained  in  the  petition  with 
regard  to  the  import  and  etiect  of  the  judgment  complained  of,  and 
the  reasons  therein  alleged  for  treating  it  as  an  exceptional  one,  and 
permitting  it  to  }ye  brought  under  review.     Experience  has  shewn 
that  great  caution  is  recjuired  in  accepting  these  reasons  when 
they  are  not  fully  substantiated,  or  do  not  appear  to  be  prirml 
facie  established  by  reference  to  the  petitioner's  statement  of  the 
main  facts  of  the  aise,  and  the  questions  of  law  to  which  tliese 
give  rise.     Cases  vary  so  widely  in  their  circumstances  tliat  the 
principles  upon  which  an  appeal  ouglit  to  be  allowed  do  not  admit 
of  anything  approaching  to  exhaustive  definition.     No  rule  can 
be  laid  down  which  would  not  necessarily  be  subject  to  future 
qualification,  and  an  attempt  to  formulate  any  such  rule  might 
therefore   prove   misleading.      In   some  cases,   as   in  Priiice  v. 
Gagnon  (1),  their  Lordships  have  had  occasion  to  indicate  certain 
particulars  the  absence  of  which  will  have  a  strong  influence  in 
inducing  them  to  advise  that  leave  should  not  be  given,  but  it  by 
no  means  follows  tliat  leave  will  be  recommended  in  all  cases  in 
which  these   features  occur.     A  ciise  may  be  of  a  substantial 
character,  may  involve  matter  of  great  public  interest,  and  may 
raise  an  important  question  of  law,  and  yet  the  judgment  from 
which  leave  to  appeal  is  sought  may  appear  to  be  plainly  right, 
or  at  least  to  be  unattended  with  sufficient  doubt  to  justify  their 
Lordships  in  advising  Her  Majesty  to  grant  leave  to  appeal." 

(1)8  App.  Cas.,  10.3.  {2)  14  App.  Cos.,  660.,  at  p.  662. 
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The  present  case  is  said,  no  doubt,  to  be  of  a  very  substantial       Privy 
character ;  but  in  the  opinion  of  their  Lordships  that  is  not  a        jg^^g 
safficient  ground  to  induce  them  to  recommend  His  Majesty  to        ^— v— ' 
give  leave  to  appeal  from  the  decision  of   the  High  Court  of , ,  ^^  ^jf^^^ 

»  ^^  o  Ork  Concen- 

Australia.     They  will,  therefore,  humbly  advise  His  Majesty  tliat      trator 
the  petition  ought  to  be  dismissed.     Ihe  petitioners  must  pay  the        Lti>. 
co8t«  of  the  petition.  (Utthkidcje. 


[HIGH  COURT  OF  AUSTRALIA.] 

DAVIDSON  (Collector  of  Imposts)  Appellant; 

AND 

ARMYTAGE Respondent. 

on  appeal  from  the  supreme  court  of 

victoria. 

Stamps  Act  \S92 {Vict.)  {No.  1274),  necs.  4,  28,  Schedule,  Part  VIII,— Stamp  duly   |j   C   ok  A 
— *'  Deed  of  settlement  "—Deed  executing  special  power  of  appointment.  \W\^ 

A  deed  exerciBiog  a  special  power  of  appointment  created  by  a  settlement,  ' — ^^-^ 

which  was  executed  at  a  time  when  no  ad  valorem  duty  was  payable  thereon,  Mklbuurnr, 

is  a  *•  deed  of  settlement "  within  the  meaning  of  Part  VIIL  of  the  Schedule  ^^J^*'  ^\'  ?r' 

®  *2b  ;  Oct.  15. 


to  the  Stamps  Act  1892. 


Moffat  V.  Collector  of  Imposts,  22  V.L.R.,  164  ;  18  A.L.T.,  144,  approved,      ijarton  aiid  * 


The  value  of  the  actual  interest  dealt  with  in  such  deed  is  the  basis  on  which 
the  duty  is  to  be  assessed. 

Decision  of  Full  Court  {Armytage  v.  Collector  of  Imposts,  (1906)  V.L.R., 
504  ;  28  A.L.T.,  9),  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

A  special  case  was  stated  by  tlie  Comptroller  of  Stamps  for 
Victoria  under  sec.  71  of  the  Stamj:).^  Act  1890  (Vict.),  which  set 
out  the  foUowinor  facts  :  On  1st  March  1886  a  disentailinor  aasur- 
ance  and  re-settlement  was  made  between  Frederick  W.  Armytage, 


O'Connor  J  J. 
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H.  C.  OF  A.  Mary   S.    Army tage,  his  wife,  and  trustees,  by  which   certain 
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station  lands  were  vested  in  the  trustees  to  the  use  of  Frederick 
Davidson  W.  Armytage  for  life,  and  thereafter  to  the  use  of  his  wife  for  life, 
and,  aft^r  the  death  of  the  survivor  of  them,  to  the  use  of  the 
trustees,  in  trust  for  all  or  such  one  or  more  of  three  named  sons, 
Harry,  Frank,  and  Bertram  Armytage  in  such  shares,  and  sub- 
ject to  such  provisions  and  limitations  over,  and  in  such  manner 
as  the  said  Frederick  W.  Armytage,  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  in  trust  for  the  three 
sons  equally,  with  gifts  over  upon  death  under  21  years.  Ad 
valoreiin  duty  was  not  then  payable  on  such  deed.  All  the  sons 
attained  21  years. 

By  deed  poll,  executed  on  24th  January  1895  Frederick  W. 
Armytage  irrevocably  appointed  one  undivided  third  part  of 
tlie  lands  (subject  to  the  life  estates)  upon  trust  for  Bertram 
Armytage. 

By  deed  poll,  executed  on  7tli  June  1904  Frederick  W.  Army- 
tage recited  a  previous  appointment  of  the  remaining  two-thirds, 
subject  to  a  power  of  revocation  therein  reserved,  and  he  revoked 
that  previous  appointment  and  irrevocably  appointed  one- 
fifteenth  part  of  the  lands  upon  trust  for  Bertram  Armytage,  and 
the  remaining  nine-fifteenths  upon  trust  for  Frank  Armytage. 
Both  the  instruments  recited  the  disentailing  assurance  of  Ist 
March  1886. 

On  2nd  August  1904  the  two  instruments  of  appointment  were 
lodged  with  the  Collector  of  Imposts,  and  he  was  required  to  give 
his  opinion  as  to  whether  they  were  dutiable,  and,  if  so,  with 
what  amount  they  were  chargeable. 

The  Collector  was  of  opinion  that  "  the  instruments  were  made 
in  favour  of  persons  who  were  the  objects  of  a  power  of  appoint- 
ment in  a  settlement  on  which  ad  valorem  duty  had  not  been 
paid,  and  that  they  fell  under  the  heading  *  Settlement  or  gift, 
deed  of,'  and  were  not  exempted  by  sec.  28  of  the  Stamps  Act 
1892  from  payment  of  stamp  duty  on  the  value  of  the  property 
settled  or  given  by  them."  The  Collector  thereupon  required  a 
statement  of  the  property  appointed,  and  of  its  value,  in  compli- 
ance with  sec.  30  of  the  Stamps  Act  1892.  Statutory  declara- 
tions were  thereupon  made  that  the  property  in  question  was 
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that  settled  by  the  instrument  of  1st  March  1886,  and  that  it    H.  C.  of  A. 
was  of  the  value  of  £50,766.  ^^ 

In   respect   of  the   appointment   of   24th   January   1895  the     Davidson 
CoDector   assessed   duty   on   £16,922   at   £1    5s.  per  cent.,  and    j^rj,ytaok. 

demanded  £211  10s.  6d.  duty,  £105  15s.  3d.  for  penalty  under       

«c  26  (2)  and  £161  17a  for  penalty  under  sec.  26  (4)  of  the  Act. 
In  respect  of  the  appointment  of  7th  June  1904,  the  Collector 
assessed  duty  on  £33,844  at  £1  10s.  per  cent.,  and  demanded 
£505  13s.  2d.  for  duty,  £50  158. 4d.  for  penalty  under  sec.  26  (1)  and 
£6  68.  lOd.  for  penalty  under  sec.  26  (4).  These  sums  were  paid, 
and,  npon  the  request  of  Frederick  W.  Armytage,  a  case  was 
stated  for  the  opinion  of  the  Supreme  Court  asking  the  following 
questions  in  respect  of  each  of  the  instruments : — 

(1)  Whether  it  was  chargeable  with  duty. 

(2)  With  what  amount  of  duty  it  was  dutiable. 

The  Supreme  Court  having  answered  the  questions  by  saying 
as  to  each  instrument  that  it  was  not  chargeable  with  any  duty 
(Armytage  v.  Collector  of  Imposts  (1)),  the  Collector  of  Imposts 
now  appealed  to  the  High  Court. 

Hayes,  for  the  appellant.     The  instruments  in  question  are 
deeds  of  settlement  or  of  gift  within  the  meaning  of  the  Schedule, 
Division  VIII.,  to  the  Stamps  Act  1892.     Every  deed  executing 
a  power  of  appointment  is  a  settlement.     The  words  in  Schedule 
VIII.  "  whereby  any  property  is  settled  in  any  manner  whatso- 
ever "  define  what  is  meant  by  a  deed  of  settlement.     It  is  not 
necessary  to  a  settlement  that  there  should  be  a  creation  of 
interests  in  succession  :  KrtTie  v.  Kane  (2),  where  property  given 
tio  a  married  woman  for  her  separate  use  was  held  to  be  "  settled."  • 
In  In  re  Player,  ex  parte  Harvey  (3),  a  settlement  is  defined  as 
"  a  disposition  of  property  to  be  held  for  the  enjoyment  of  some 
other  person."     That  ca^se  was  approved  in  Wisenuin  v.  Collector 
of  Imposts  (4).     An  instrument  is  a  settlement  if  it  creates  a 
beneficial  interest  in  some  person  in  whom  it  did  not  previously 
exist.     Here  there  is  an  alteration  of  the  trusts  of  the  original 
settlement,  for  the  gift  over   to  the  three  sons  as  tenants  in 

(1)  (1906)V.L.R.,504;28A.L.T.,9.  (3)  15Q.B.D.,  682,  alp.  687. 

(2)  16  Ch.  D..  207.  (4)  21  V.L.H.,  743  ;  17  A.L.T.,  251. 
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H.  C.  OK  A.  common  is  cut  out.     In   Ritssell  v.  Comiiii^sion^rs  of  IrdaTid 
Revenue  (1)  an  exercise  of  a  special  power  of  appointment  was 
Davidsoxv    held  to  be  a  new  settlement.     The  interests  created  by   these 
instruments  are  new  interests,  although  they  are  of  the  same 
amount.     Sec.  28,  which  exempts  from  taxation  an  instrument 
exercising  a  special  power  of  appointment  if  the  original  settle- 
ment has  paid  duty,  implies  that,  if  the  original  settlement  had 
not  paid  duty,   the  instrument   would   be   taxable.      [He  also 
referred   on  this  point  to   Sweetapple  v.   Horlock  (2) ;    In  re 
Jachtons   Will  (3) ;    Moffat  v.  Collector  of  Imposts  (4) ;  In  re 
Austin  (5);    Castleinaine    Brewery    Co,    Ltd.   v.   Collector    of 
Imposts  (6);    Commissioner  of  Stamp  Duties  v.  Stephen  (7); 
Spensley  v.  Collector  of  iTYiposts  (8);    Webb  v.  McCracken  (9); 
Real  Property  Act  1890,  sec.  62.] 

If  the  instruments  are  dutiable  the  basis  of  taxation  is  the 
whole  value  of  the  property  dealt  with,  and  not  the  value  of  the 
interests  created.  Alpe  on  Stam,j)  Duties,  p.  205 ;  Onslow  v. 
Commissioners  of  Inland  Revenue  (10). 

Wei(jally  for  the  respondent.     Neitlier  of  these  instruments  is  a 
settlement.      The  lands  referred  to  in  them  were  settled  in  1886, 
and  the  only  power  the  respondent  had  was  to  fix  the  proportions 
of  the  estate  which  each  of  his  sons  should  take.     The  effect  of 
the  settlement  of  1886  was  to  create  estates  in  the  three  sons, 
subject  to  being  divested  by  the  respondent  exercising  the  power 
of  appointment.     Such  an  instrument  is  not  commonly  called  a 
settlement,  although  in  exercising  a  power  of  appointment  the 
appointor  may  make   a   settlement.     Famvell  on  Powers ,  2nd 
ed.,  pp.  820-325.      A  settlement  means  an  instrument  whereby 
a  succession   of  interests   in  property  is  created  or  the   enjoy- 
ment of  property  is  restricted.      See  Vaizey  on  Settlements,  vol. 
I.,  chap.  I.,  sec.    i. ;  In  re  Knoivles  Settled  Estates  (11).      There 
must  be  something  analogous  to  what  is  ordinarily  known  as  a 
settlement:   Davey   v.  Danby  (12).     These  instruments  are  not 

(1)  (1904)  2  K.B.,  342,  at  p.  348.  (7)  (1904)  A.C.,  137. 

(2)  11  Ch.  I).,  745.  (8)  24  V.L.R.,  63  ;  19  A.L.T.,  243. 

(3)  13  Ch.  P.,  189.  (0)  3  C.L.R.,  1018. 

(4)  22  V.L.R.,  164;  18  A.L.T.,  144.  (10)  (1891)  1  Q.B.,  239. 

(5)  27  V.L.R.,  408  ;  23  A.L.T.,  85.  (11)  27  Ch.  D.,  707. 

(6)  22  V.L.R.,  4  ;  17  A.L.T.,  282.  (12)  13  V.L.R.,  957  ;  9  A.L.T.,  163. 
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deeds  of  gift,  for  a  gift  connotes  the  parting  with  property  with  H.  C.  of  a. 
the  object  of  benefaction.     See  Key  and  Elphiivstones  Precedents  J^ 

and  Farms  in  Conveyancing  (8th  ed.),  vol.  i.,pp.  89,  98;  vol.  ii,,    Davidson 

P-  ^^^-  Armttpagk. 

The  instruments,  if  taxable,  are  taxable  according  to  the  value        

of  the  property  settled :  In  i^  Twopenny  (1).  It  cannot  be  said 
th&t  the  whole  property  is  settled  when  only  estates  in  remainder 
are  settled :  OnsUyw  v.  Commissioners  of  Inland  Revenue  (2) 
deals  with  the  particular  words  of  the  English  Act,  which  are 
different  from  those  of  this  Act.  See  Stamp  Act  1870  (33  &  34 
Vict-  c  97),  sec.  3  and  Schedule ;  Alpes  on  Stamp  Duties,  p.  205 ; 
Kei/  and  Elphinstone's  Precedents  and  Forms  in  Conveyancing 
(8th  ed.),  p.  54571. 

Hayes,  in  reply,  referred  to  Key  and  Elphiastones  Precedents 
and  Forms  in  Conveyancing  (8th  ed).,  vol.  ii.,  p.  562. 

Cur,  adv.  v^ult. 

The  judgment  of  tlie  Court  was  delivered  by 
Griffith  C.J.  The  question  for  determination  in  this  case 
arises  under  the  Starnps  Act  1892.  Under  the  Schedule  to  that 
Act  an  ad  vaZarem  stamp  duty  is  payable  upon  settlements  and 
deeds  of  gift.  The  8th  clause  is  in  these  words : — "  Settlement 
OR  Gift,  Deed  of — (1)  Any  instrument  other  than  a  will  or 
codicil  whether  voluntary  or  upon  any  good  or  valuable  con- 
sideration other  than  a  bondjide  adequate  pecuniary  considera- 
tion whereby  any  property  is  settled  or  agreed  to  be  settled 
in  any  manner  whatsoever,  or  is  given  or  agreed  to  be  given 
in  any  manner  whatsoever,  such  instrument  not  being  made 
before  and  in  consideration  of  marriage."  The  Act  imposes  an 
ad  valorem  duty  in  accordance  with  "  the  value  of  the  property," 
— whatever  that  may  mean.  The  present  appeal  relates  to 
two  instruments,  dated  respectively  24th  January  1905,  and 
7th  June  1904,  both  of  which  were  made  in  execution  of  a 
power  of  appointment  contained  in  a  settlement  made  on  Ist 
March  1886,  before  the  passing  of  the  Act  by  which  the  lands 
now  in  question  were  conveyed  to  trustees,  subject  to  the  life 

(I)  24  V.L.R.,  596  ;  20  A.L.T.,  179.  (2)  (189J)  1  Q.B.,  239. 

vol..  TV.  14 
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H.  C.  OP  A.  estates    of    Frederick    William    Armytage     and    Mary    Susan 
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Armytage,  upon  trust  for  HaiTy  Armytage,  Frank  Armytage, 
Davidson  and  Bertram  Armytage,  or  such  one  or  more  of  them  for  such 
estates  or  interest  and  in  such  manner  as  Frederick  William 
Armytage  should  by  deed  or  will  appoint,  and,  in  default  of 
appointment,  for  the  three  objects  of  the  power  as  tenants  in 
common  in  fee.  By  the  two  deeds  now  in  question  Frederick 
William  Armytage  exercised  the  power  of  appointment  in  favour 
of  Bertram  Armytage  and  Frank  Armytage  respectively,  by 
appointing  to  them  in  fee  after  the  expiration  of  the  life  estates. 
The  question  is  whether  these  are  settlements  within  the  mean- 
ing of  the  Act.  The  learned  Judges  of  the  Supreme  Court, 
who  were  of  opinion  that  the  instruments  were  not  settlements, 
relied  to  a  great  extent  upon  the  decision  of  the  Full  Court  in 
Ccistlerrudne  Brewery  Go.  Ltd.  v.  Collector  of  Imposts  (1).  The 
document  under  consideration  in  that  case  was  in  no  sense  a 
settlement,  but  the  Judges  made  use  of  some  general  observations 
that  are,  in  turn,  applicable  to  the  present  case.  They  cannot, 
however,  be  taken  as  a  complete  definition  of  what  is  a  settlement. 
It  was  contended  by  Mr.  Weigall  for  the  respondent  that  these 
instruments  are  not  settlements,  and  in  support  of  that  conten- 
tion he  used  various  arguments.  He  maintained,  amongst  other 
things,  that  the  term  "  settlement "  necessarily  connotes  either 
restriction  of  power  of  disposition  or  a  succession  of  interests. 
Restrictions  alone  cannot  be  the  test,  for  a  deed  conveying 
land  to  trustees  for  uses  for  various  persons  in  succession,  might 
be  a  settlement,  although  there  might  be  no  restriction  on  the 
power  of  disposition  of  the  beneficiaries.  The  case  of  Kane  v. 
Kane  (2)  is  a  case  showing  that  there  may  be  a  settlement 
without  any  succession  of  interests. 

In  the  case  of  Moffat  v.  Collector  of  Iinpost*^  (3)  the  Court  held, 
and  in  my  opinion  correctly,  that  an  instrument  was  a  settlement 
although  it  wjis  an  appointment  of  a  sum  of  money  to  the  appointee 
absolutely  for  his  own  use.     So  that  this  cannot  be  the  test. 

In  the  case  of  Wiseman  v.  Collector  of  Imposts  (4),  Madden 

(1)  22V.L.R.,4:  17  A.L.T.,282.  (4)  21  V.L.R.,  743,  at  p.   748;   17 

(2)  16  Ch.  D.,  207.  A.L.T.,  261. 

(3)  22  V.L.R.,  164 ;  18  A.L.T.,  144. 
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C.J.,  speaking  of  the  term  "  settlement,"  said : — "  It  must  create  a  !'•  C.  of  A. 

beneficial  interest  in  some  person  in  whom  it  did  not  previously 

exist."     That  is,  of  course,  not  an  exhaustive  definition,  but  that    Davidson 

condition  is  fulfilled  in  the  present  case,  because,  although  in 

default  of  these  deeds  of  appointment  the  same  persons  would 

have  taken  a  share  of  the  property  as  tenants  in  common  in  fee, 

it  is  settled  by  Sweetapple  v.  Horlock  (1),  the  authority  of  which 

has  not  been  disputed,  that  the  interests  taken  under  the  deeds 

are  new  interests. 

In  Moffat  V.  Collector  of  Imposts  (2)  an  executrix  had  under 
the  will  power  to  revoke  the  trusts  declared  in  the  will  as  to  a 
sum  of  £5,000,  with  the  consent  of  the  person  for  whose  benefit 
tliat  sum  had  been  given,  and  to  make  a  new  appointment. 
She  did  exercise  that  power  with  the  consent  of  that  person,  and 
appointed  the  same  to  him  absolutely.  The  Full  Court,  reversing 
the  judgment  of  Williavis  J.,  held  that  that  was  a  settlement. 
The  learned  Judges  in  the  present  case  thought  that  there  might 
be  a  distinction  between  that  and  the  present  case,  because  in 
that  case  the  power  of  appointment  was  general.  It  was  general 
in  one  sense,  but  it  could  only  be  exercised  with  the  consent  of  the 
person  in  whose  favour  it  was  ultimately  exercised.  But  whether 
it  was  a  general  or  a  special  power  cannot  make  any  difference  in 
the  nature  or  character  of  the  instrument  by  which  the  power  is 
executed.  In  other  words,  the  question  whether  the  appointment 
is  a  settlement  or  not  cannot  depend  upon  whether  the  power  is 
special  or  general.  We  are  unable  to  distinguish  the  case  of 
Moffat  V.  Collector  of  Imposts  (2)  from  the  present  case,  and,  for 
reasons  which  I  will  give  directly,  we  think  that  case  was  rightly 
decided. 

The  construction  of  similar  words  was  considered  by  the  Privy 
Council  in  the  case  of  Commissioner  of  Stamp  Duties  v.  Stephen 
(3).  In  that  case  the  question  was  whether  a  particular  instru- 
ment was  a  settlement  or  not.  The  instrument  was  made  in 
execution  of  a  special  power  of  appointment.  The  judgment 
of  the  Judicial  Committee  was  given  by  Lord  Lindley.  The 
material  words  of  the  Act  in  question  are  set  out  in  the  judg- 

(1)  11  Ch.  D.,  745.  (3)  (1904)  A.C.,  137. 

(2)  22  V.L.R.,  164  ;  18  A.L.T.,  144. 
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H.  C.  OP  A.  nient  and   are   as   follows  : —  "  Duties   to  be    levied,   collected, 
and  paid  according  to  the  duties  mentioned  in  the  said  third 

Davidson    schedule  shall  also  be  charged  and  chargeable  upon  and  in  respect 
of : — (a)  All  estate,  whether  real  or  personal — (a)  Which  any 
person,  dying  after  the  twenty-second  day  of  May,  one  thousand 
eight  hundred  and  ninety-four,  has  disposed  of,  whether  before 
or  after  that  date,  by  will  or  bj^  settle iirent  containing  any  trust 
in  respect  of  that  estate  to  take  effect  after  his  death,  under  any 
authority  enabling  that  person  to  dispose  of  the  same  by  will  or 
deed,  as  the  case  may  \ye"     The  3rd  schedule  contained  these 
words  : — "  Third  Schedule. — Duties  on  the   Estates  of  l^cceased 
Persons. — Part  I. — On  the  probate  or  letters  of  administration  to 
be  granted  in  respect  of  any  estate  real  and  personal  of  deceased 
persons.     Where  the  value  of  such  estate  is  under,"  &c.     "  Part 
II. — (2)    Settlement   of   property   taking   effect   after   deatii    of 
settlor — same  duties  as  under  Part  I."     After  reading:  this  enact- 
ment.  Lord  Lindley  said  : — "  Their  Lordships  are  of  opinion  that 
the  foregoing  language  would  be  wide  enough  to  cover  property 
over   which   a   deceased   person   had   only   a   special    power  of 
appointment   if   there   was   any   indication   of  an  intention  to 
include  such  property ;  for  such  a  power  is  to  some  extent  and  in 
some  sense  a  power  of  disposition,  although  within  narrow  limits. 
But  the  language  itself  is  much  more  appropriate  to  general 
powers  of  disposition  than  to  special  powers  of  selection  or  dis- 
tribution amongst  a  particular  class,  and  the  words  cannot,  in 
their  Lordships'  opinion,  be  extended  so  as  to  include  the  latter 
class  of  powera  without  some  plainer  indication  of  intention  to 
include  them."     Then  he  proceeded  to  inquire  whether  there  was 
anything  in  the  context  to  show  an  intention  to  include  special 
powers,  and  came  to  the  conclusion  that  the  context  showed  that 
it  was  not  intended  to  include  them.     The  rule  there  laid  down 
is  a  rule  which  we  think  we  are  bound  to  follow.     The  learned 
Judges  of  the  Supreme  Court  were  of  opinion  that  the  words  now 
in  question  are  not  cajmble  of  bearing  the  construction  sought  to  be 
placed  on  them  by  the  Crown.     We  are  of  opinion  that  they  are 
capable  of  bearing  it,  and  should  be  so  read  if  there  is  anything  in 
the  context  to  show  that  that  was  the  intention  of  the  legislature. 
In  the  present  Ciise  the  legislature  has  shown  in  the  plainest 
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language  in  sec.  28  what  it  meant.     On  the  assumption  that  a    't-  C.  or  A. 

special  power  of  appointment  is  included,  that  section  proceeds  to 

deal  with  the  specific   case.     It   provides   that : — '*  Where   any     Davidson 

penson  is  specially  named  or  described  as  the  object  of  a  power 

of  appointment  in  a  settlement  or  gift  on  which  ad  valorem  duty 

has  been  paid,  or  in  a  will  in  respect  of  property  on  which  duty 

under  any  Act  imposing  duties  on  the  estates  of  deceased  persons 

has  been  paid,  an  instrument  of  appointment  in  favour  of  such 

person  in  respect  of  such  property  is  not  liable  to  duty."     So 

that  the  precise  case  is  dealt  with.     If  settlement  duty  has  once 

been  paid  on  a  settlement  of  the  whole  estate,  no  further  duty 

is  payable  on  the  exercise  of  the  special  power  of  appointment. 

Upon  the  construction  of  the  words  and  upon  the  authorities  we 

think  w^e  are  bound  to  hold  that  both  these  instruments  were 

liable  to  stamp  duty. 

The  next  question  is — How  much  duty  ?     For  the  Crown  it  is 
intended  that  duty  is  payable  upon  the  whole  value  of  the  estate 
that  is,  of  the  land  which  is  the  subject  matter  of  the  settlement. 
The  words  of  the  schedule  are  :  "  Where  the  value  of  the  property 
does  not  exceed  £1,000. — 10/-  per  cent.,"  &c.     The  test  therefore  is 
the  value  of  the  property.     What,  then,  is  the  meaning  of  the 
term  "the  property"  in  that  context  ?     Reliance  is  placed  for  the 
Crown  upon  the  case  of  Onslow  v.  CommissionevH  of  Inlanul 
Revenue  (1),  in  which  very  similar  words  received  interpretation. 
By  the  Stamp  Act  1870  (33  &  34  Vict.  c.  97)  ad  vahnem  duty  is 
imposed  upon  "  any  instrument     .     .     .     whereby  any  definite 
and  certaiji  principal  sum  of  money     ...     or  any  definite  and 
certain  amount  of  stock,  or  any  security,  is  settled  or  agreed  to  be 
settled  in  any  manner  whatsoever."     In  that  case  there  had  been 
a  settlement  of  contingent  reversionary  interests  in  certain  speci- 
fied amounts  of  stock  which  were  vested  in  trustees  with  power 
te  vary  the  securities,  and  it  was  held  by  the  Court  of  Appeal 
that  duty  was  chargeable  upon  the  amount  of  the  stock  quite 
^respective  of  the  fact  that  the  interests  referred  to  in  the  settle- 
inent  were  only  reversionary  and  only  contingent.     If  that  case 

were  not  distinguishable   from   the  present  it  would  be  bind- 
Kig  upon   us.     But  upon  consideration  we  are  of  opinion  that 

(1)  (1891)  1  Q.6.,  239. 


V. 

Akmytagh. 
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H.  0.  OF  A.    it  is  not  an  authority  governing  this  case.     The  real  basis  of  the 
decision  is  to  be  found  in  a  few  observations  of  Boiven  L  J.  and 

Davidson     ^H/  ^^'  i^)-     Boweii  L.J.  pointed  out  that :  "  *  Definite  and  cer- 
tain '  in  the  clause  which  we  are  considering  are  terms  applied, 
not  to  the  interest  or  the  nature  of   the   interest,  but  to  the 
amount  of  the  stock,  and  that  the  amount  of  the  stock  does  not 
become    uncertain    because    the    chance    of    getting   the    stock 
maj'  be  uncertain."     Fry   L.J.   said  : — "  Now   it   is  obvious  at 
once   that   the   words   I   have  read    (any  definite  and   certain 
amount  of  stock  is  settled)  contain  no  definition    or   reference 
to  the  interest  of  the  settlor  in  that  *  definite  and  certain  amount/ 
They  simply   refer   to    the   stock.     Two    possible    readings    of 
those  words  seem  to  me  to  occur  to  the  mind :  the  one  would 
be   to  say,  there   was  no  settlement  of  that  sum   unless  the 
settlor  had  an  absolute  and  indefeasible  interest ;  the  other  is  to 
say  that  it  applies  to  every  case  in  which  the  settlor  had  any 
interest  in  that  sum,  whether  that  interest  be  vested  or  liable  to 
be  divested,  or  contingent,  provided  it  is  an  interest."     He  thought 
the  section  related  to  the  second  class  of  interest,  and  that  the 
only  test  was  whether  the  sum  itself  was  definite  and  certain. 
That  is  not  the  cavse  here.     The  words  used  are  "  the  value  of  the 
property."     What  is  the  property  the  subject  of  the  settlement  ? 
Suppose  the  subject  of  the  settlement  were  a  term  of  years.     It 
could  not  be  contended  that  the  value  of  the  land  was  the  subject 
of  the  settlement.     If  that  is  obviously  so  in  the  case  of  a  term 
of  years,  why  is  it  not  so  in  the  case  of  a  freehold  interest  after 
an   estate  for  life  ?     What  difference  can  it  make  if  a  partial 
interest  is  the  subject  matter  of  the  settlement,  whether  that 
partial  interest  is  present  or  future  ?     Wq  do  not  think  that  we 
are  bound  by   the  authority  of  that  case  to  hold  that  duty  is 
payable  on  anything  more  than  the  value  of  the  property  dealt 
with  by  the  settlement,  that  is,  the  reversion  expectant  upon  the 
deaths  of  the  tenants  for  life. 

The  conclusion  at  which  we  have  arrived,  that  the  actual 
interest  dealt  with  in  the  settlement  is  the  only  thing  intended 
to  be  taxed,  is  confirmed,  I  think,  by  sec.  28  of  the  Act  to  which 
I  have  already  referred.     That  section  assumes  that,  when  duty 

(1)  (1891)  1  Q.B.,  239,  at  p.  244. 


r. 
Armytahe. 
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has  once  been  paid  upon  the  whole  value  of  any  land  under  a   H.  C.  of  A. 

^ttlement,  duty  will  not  be  payable  on  any  subsequent  dealing 

with  that  land  under  the   settlement.     It  seems  to  follow  that,    Davidson 

when  land  has  once  been  made  the  subject  of  a  settlement  and  no 

duty  has  been  paid,  if  subsequently  a  smaller  interest  is  carved 

out  under  the  settlement,  duty  should  be  charged  on  that  interest 

only. 

I  should  have  mentioned  that  a  similar  view  of  the  meaning 
of  the  term  "  settlement "  had  been  expressed  by  Phillimore  J. 
in  Russell  v.  Inland  Revenue  Comniiaaionera  (1).  That  however 
was  only  a  dictum.  Upon  the  authority  of  the  Privy  Council  we 
are  bound  to  hold  that  this  is  a  settlement  within  the  meaning 
of  the  Schedule. 

Mr.  Hayes  contended  that  the  intention  of  the  legislature  was 
by  that  definition  to  include  practically  every  conveyance  not 
being  a  conveyance  upon  sale.  It  is  unnecessary  to  say  that 
these  two  descriptions  include  all  possible  conveyances,  but  it  is 
hard  to  point  out  one  that  is  not  included. 

We  are  of  opinion,  therefore,  that  the  appeal  should  be  allowed 
to  this  extent,  by  declaring  that  the  instruments  in  question  are 
chargeable  with  ad  valorem  duty  to  be  computed  in  respect  of 
the  value  of  the  expectant  estates  in  remainder  dealt  with  by  the 
respective  instruments.  The  respondents  should  pay  the  costs  of 
the  appeal. 

Appeal    allowed.      Declaration    as    above. 
Respondent  to  pay  costs  of  appeal. 

Solicitor,  for  appellant,  Guinness,  Crown  Solicitor  for  Victoria. 
Solicitors,  for  respondent,  Blake  &  RiggaU,  Melbourne. 

B.  L. 

(I)  (1901)  2  K.6.,  342,  at  p.  348. 
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DWYER 


Appellant  ; 


AND 


VINDIN     . 


Respondent. 


ON  APPEAL  from  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.    Practice — Special  leave  to  appeal — Question  of  /act — Probate  of  will — Issties  of 
1906.  unaomul  mind  and  undtie  influence — Gostn  of  tinsuccess/iU  caveator. 


Sydnky, 
Aug.  20. 


Griffith  O.J., 

Barton  and 

O'Connor  JJ. 


Although  ae  a  general  rule  an  unsuccessful  defendant  in  a  probate  suit  will 
not  be  ordered  to  pay  the  costs,  if  he  had  an  interest  in  opposing  probate  and 
the  will  was  made  under  circumstances  which  naturally  tended  to  raise  a 
suspicion  of  testamentary  incapacity  or  undue  influence,  there  may,  neverthe- 
less, be  other  circumstances  rendering  the  defendant's  opposition  unreasonable 
and  justifying  an  order  for  costs  against  him.  In  a  case  where  the  question 
whether  a  defendant  had  by  his  conduct  disentitled  himself  to  take  advantage 
of  the  general  rule  or  not  depended  upon  the  facts  special  leave  to  appeal  to 
the  High  Court  was  refused. 

Special  leave  to  appeal  from  the  decision  of  Walker  J.  refused. 

Motion  for  special  leave  to  appeal. 

The  appellant  lodged  a  caveat  against  the  granting  of  probate 
of  his  wife's  will  on  the  ground  that  it  had  been  obtained  by 
undue  influence  on  the  part  of  the  respondent,  and  that  the 
testatrix,  at  the  time  when  she  made  the  will,  was  nob  of  a  sound 
and  disposing  mind  and  did  not  understand  the  contents  of  the 
will.  The  issues  so  raised  were  tried  in  a  probate  suit  before 
Walker  J.,  in  which  the  respondent  was  plaintiff'  and  the  appel- 
lant was  defendant.  The  will  was  proved  in  solemn  form,  and 
at  the  conclusion  of  the  suit  the  Judge  granted  probate  to  the 
respondent  and  ordered  the  appellant  to  pay  the  costs  of  the  suit 
so  far  as  they  were  caused  by  his  opposition  to  probate. 
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It  is  not  necessary  for  this  report  to  set  out  the  facts  in  detail.    ^-  C-  of  A. 
It  is  sufficient    to  state   that   the   will   was  prepared   by   the 
respondent,   and    was   in   his   favour.     The  gross  value   of  the       Dwyer 
estate  was  about  £200,  and  the  net  value   about  £100.      His      vindin. 

Honor,  while  recognizing  that  the  circumstances  surrounding  the        

making  of  the  will  were  somewhat  suspicious,  came  to  the  con- 
clusion that  the  evidence  established  the  testamentary  capacity 
of  the  testatrix,  and  rebutted  the  presumption  of  undue  influence 
that  was  raised  by  the  suspicious  circumstances,  and  was  also  of 
opinion  that  the  appellant  was  aware  of  circumstances  which 
rendered  his  opposition  to  the  will  unreasonable. 

It  was  for  special  leave  to  appeal  from  this  decision  that  the 
present  application  was  made. 

Delohery,  for  the  appellant.  On  the  evidence  the  Judge  came 
to  a  wrong  conclusion.  The  presumption  was  against  the  plaintiff, 
and  the  only  evidence  offered  to  rebut  it  was  that  of  the  plaintiff 
himself.  That  was  not  sufBcient.  [He  referred  to  Parker  v. 
Duncan  (1).]  Even  if  the  Judge  was  right  as  to  the  facts,  he 
should  not  have  ordered  the  appellant  to  pay  the  costs  of  the 
suit  The  circumstances  fully  justified  the  appellant  in  opposing 
probate,  and  in  raising  the  issues  of  unsound  mind  and  undue 
mfluence  :  Wilson  v.  Bassil  (2) ;  Tristnim  £  Coote  Ecclesiastical 
Practice,  10th  ed.,  p.  497. 

[Griffith  C.J.  refeiTcd  to  Bany  v.  Bittlin  (3);  Fulton  v. 
Andrew  (4).] 

The  judgment  of  the  Court  was  delivered  by 
Griffith  C.J.  The  amount  involved  in  this  case  is  small,  the 
total  value  of  the  estate  being  £200,  and  after  payment  of  debts 
about  £100.  The  case  therefore  is  one  in  which  the  Court  will 
'lot  grant  special  leave  to  appeal  unless  it  can  be  said  that  some 
^portant  question  or  general  principle  of  law  is  involved.  It 
is  said  that  the  case  is  brought  by  the  facts  within  the  rule  that 
the  burden  is  cast  upon  the  person  propounding  a  will,  who  has 
prepared  it  himself,  and  is  entitled  to  benefits  under  it,  to  establish 
afiBrmatively  the  testamentary  capacity  of  the  testator,  and  to 

W)  62  L.T.,  642.  (3)  2  Moo.  P.C.C.,  480. 

(2)  (1903)  P.,  239.  (4)  L.R.  7  H.L.,  448. 
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H.  C.  OF  A.  remove  the  suspicion  that  the  will  has  been  obtained  by  undue 

influence,  and,  further,  it  is  said  that  under  the  circumstances  a 

DwYKR      person  interested  in  having  the  will  declared  invalid  is  entitled  to 

ViNDiN       presume  what   the  law  presumes,  that  the  will  is  prima  facie 

invalid,  and  therefore  to  call  upon  the  person  propounding  the 

will  to  prove,  not  only  that  it  was  properly  executed,  but  that  it 
was  not  obtained  by  undue  influence.  It  is  said  that  the  learned 
Judge  who  granted  probate  in  this  case  was  satisfied  too  easily 
that  the  burden  which  the  law  casts  upon  the  plaintiff  was  dis- 
charged, not  that  he  made  any  mistake  as  to  the  rule  of  law 
applicable  to  the  case.  Another  objection  is  that  the  learned 
Judge  applied  the  right  rule  wrongly  to  the  facts  in  evidence. 
That,  however,  is  not  a  ground  for  granting  special  leave  to  appeal. 
Even  if  he  did,  we  should  certainly  not  grant  special  leave  in  the 
circumstances  of  this  case.  The  only  material  point,  therefore,  is 
that  the  learned  Judge  ordered  the  defendant  to  pay  the  costs 
occasioned  by  his  unsuccessful  opposition  to  the  will.  There  is 
no  doubt  as  to  the  general  rule  that  in  a  case  of  this  sort  a  person 
interested  is  entitled  to  raise  this  defence,  and  does  not  by  doing 
so  incur  any  risk  of  being  ordered  to  pay  the  costs  if  he  is  unsuc- 
cessful. That  is  not  disputed.  But  the  rule  is  subject  to  this 
exception,  that  though  as  a  general  rule  that  principle  is  to  be 
applied,  there  may  be  circumstances  that  would  make  it  unreason- 
able to  raise  such  a  defence ;  if  he  knows,  for  instance,  that 
although  the  will  is  privid  fa^ie  invalid,  on  the  ground  of  the 
suspicious  circumstances  surrounding  its  execution,  there  are  facts 
which  remove  this  objection.  In  this  case  the  learned  Judge, 
while  recognizing  the  general  rule,  thought  that  the  defendant  by 
his  own  conduct  had  deprived  himself  of  the  right  to  take 
advantage  of  the  rule.  That  is  a  question  of  fact,  and  on  questions 
of  fact  it  is  not  our  practice  to  grant  special  leave  to  appeal. 

We  are  therefore  of  opinion  that  special  leave  to  appeal  in  this 
case  ought  not  to  be  granted. 

Special  leave  refused. 

Solicitor  for  applicant,  W,  M,  Daley. 

C.  A.  W. 
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MILLER Appellant; 

AND 

MAJOR   (FAUSELY  CALLED  MiLLER)  .     RESPONDENT. 

ON   APPEAL  FROM   THE  SUPREME  COURT  OF 

NEW  SOUTH   WALES. 

Xnriage — Prohibited  degrees^NtUlity — Laws  of  England  introdiiced  into  Colony  H.  C.  of  A. 
on  8etUement^2S  Henry  VII L  c.  7,  sec.  11.  1906. 

^netiet — Appeals  from  Supreme  Gourin — Time  for  lodging  security— Eixtenftion —       Sydnky 

Lapsed  appeal — Special  leave — Appeal  Rules,  sec.  IV.,  r.  10.  Aug.  8  ; 

Oct.  9. 
The  marriage  laws  of  England  were  part  of  the   body  of  English  law         

iotrodaced  into  the  Colony  of  New  South  Wales  on  its  first  settlement.  ^filSton  and 

O'Connor  JJ. 
Marriages  within  the  prohibited  degrees  prescribed  in  28  Henry  VIII.  c.  7 

are  therefore  Toidable  daring  the  lifetime  of  the  parties  by  the  Supreme  Court 

of  that  State  in  its  Matrimonial  Causes  Jurisdiction. 

An  appellant  omitted  to  lodge  security  within  the  time  prescribed  by  the 
niles,  and,  after  the  time  had  expired,  applied  to  the  High  Court  for  extension 
of  time  and  rednction  of  the  security. 

The  Court  expressed  a  doubt  whether  they  had  power  to  extend  the  time 
owing  to  the  appeal  having  lapsed,  but,  having  regard  to  the  special  circum- 
stances of  the  case,  granted  special  leave  to  appeal  and  reduced  the  security 
conditionally  upon  the  appellant  setting  down  the  appeal  for  the  current 
sittings. 

Decision  of  the  Supreme  Court,  Major  (f.c.  Miller)  v.  Miller,  (1906)  6  S.R. 
(N.B.W.),  24,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 

Wales. 
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H.  C.  OK  A.       The   respondent   was  petitioner  in  a  suit  for  declaration  of 

^  ■        nullity  of  marriage  in  the  Supreme  Court  of  New  South  Wales 

MirxKR      i»   its   Matrimonial   Causes   Jurisdiction.      The   ground   of   the 

Major       Petition  was  that  the  present  appellant  was  the  divorced  hus- 

band  of  tlie  petitioner  s  mother,  that  is  to  say  the  stepfather  of 

the  petitioner.  The  petitioner's  mother  had  obtained  a  divorce 
from  her  husband  for  his  adultery  with  his  stepdaughter,  the 
present  respondent,  who  was  his  wife's  daughter  by  another 
marriage,  and  was  alleged  by  the  appellant  to  be  illegitimate. 
After  the  divorce  the  stepdaughter  and  stepfather  married.  The 
petition  was  heard  by  Walker  J.,  from  whose  judgment  the 
above  shoH  statement  of  the  facts  is  taken.  He  held  that,  even 
if  the  petitioner  was  illegitimate,  the  parties  were  within  the 
prohibited  degrees  of  affinity,  and  that  the  marriage  was  void- 
able. He  therefore  pronounced  a  decree  nisi  for  nullity  of 
marriage  returnable  in  six  months,  but,  by  reason  of  the  peti- 
tioner's knowledge  of  her  relationship  to  the  appellant  at  the 
time  of  the  marriage,  made  no  order  as  to  costs. 

From  this  decision  the  appellant  appealed  i7i  forind  jyanpei^ 
to  the  Full  Court  (consisting  of  Barley  C.J.,  Cohen  and  Pring 
JJ.),  who  dismissed  the  appeal  without  costs :  Major  (f .c.  Miller) 
V.  Miller  (1). 

The  appellant  then  within  the  prescribed  time  gave  notice  of 
appeal  in  forTTui  pauper  is  ^  but  failed  to  lodge  security  within 
the  time  allowed  by  the  rules.  On  August  1st  1906,  after  the 
time  for  giving  security  had  elapsed,  he  applied  to  the  High 
Court  to  have  the  security  reduced,  and  the  time  for  giving 
security  extended.  Objection  was  taken  by  the  respondent  that, 
the  appellant  being  out  of  time,  the  High  Court  had  no  power  to 
extend  the  time,  as  by  the  rules  the  appeal  must  be  deemed  to 
have  been  abandoned. 

Per  Curiam. — A  question  of  status  and  legitimacy  is  involved. 
Even  if  security  had  been  duly  given  the  appeal  could  not  in  any 
case  have  come  on  for  hearing  before  these  sittings.  If  the 
petitioner  is  willing  to  set  the  appeal  down  for  the  present  sittings 
we  think  that,  under  the  special  circumstances  of  the  case,  special 

(1)  (1906)6S.R.  (N.S.W.),  24. 
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leave  to  appeal  should  be  given,  but  it  must  not  be  assumed  that  H.  C.  of  a. 
an  appellant  can  with  safety  allow  the  time  for  security  to  lapse. 

We  have  grave  doubts  as  to  the  power  of  the  Court  to  extend  Millkr 

the  time  for  giving  security  at  this  stage.  ^  ^  ^ 

The  Court  granted  special  leave  to  appeal  conditionally  upon  

the  appellant  setting  the  case  down  for  the  present  sittings,  and 
reduced  the  security  to  £1. 

Tlie  appellant,  in  person,  read  an  argument,  in  the  course  of  October  oth, 
which  he  contended — that  the  Act  28  Henry  VIII.  c.  7  was  not 
in  force  in  New  South  Wales  (referring  to  Brook  v.  firoo/c(l); 
that  the  High  Court  decided  that  English  Acts  in  force  in 
England  in  1828  should  be  applied  in  New  South  Wales  only  so 
far  as  they  were  capable  of  enforcement:  Quan  Yick  v.  Hinds 
(2);  and  on  the  settlement  of  the  Colony  there  was  no  Court 
having  jurisdiction  to  avoid  marriages  within  prohibited  degrees; 
that  there  was  no  Ecclesiastical  Court  established  in  New  South 
Wales  by  the  Charter  of  Justice,  except  the  Probate  Court,  to 
enforce  the  punishment  of  incest ;  that  the  Imperial  Act  28  &  29 
^iet.  c.  63,  would,  if  28  Henry  VIII.  c.  7,  were  in  force,  make  sec. 
18  of  the  Marriage  Act  1899  (No.  15)  inoperative  and  void  for 
repugnancy  ;  that  marriage  with  a  deceased  wife's  sister  having 
been  legalised  by  Statute  in  New  South  Wales,  no  prohibition  of 
marriage  on  the  ground  of  affinity  can  remain ;  and  that  the 
divorce  of  the  appellant  from  his  former  wife  severed  and  deter- 
inined  the  relationship  that  previously  existed  between  the 
appellant  and  the  respondent. 

Windeyer,  for  the  respondent.  The  "  applicability "  of  the 
Statute  need  not  be  considered,  as  the  marriage  laws  of  England 
^ere  part  of  the  English  law  brought  to  the  Colony  by  the  first 
settlers.  They  are  part  of  the  fundamental  law  of  English  com- 
niunities :  Quan  Yick  v.  Hinds  (3).  The  non-existence  of  a 
Matrimonial  Causes  Court  at  the  date  of  the  foundation  of  the 
Colony  did  not  prevent  the  marriage  laws  from  being  in  force.  It 
^as  merely  an  obstacle  in  the  way  of  their  enforcement.  The 
ptohibited  marriages  were  then  only  valid  in  the  sense  that  a 

U)  9  H.L.C.,  193.  (2)  2  C.  L.R.,  345. 

(3)  2  C.L.R.,  345,  at  p.  355. 
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H.  C.  OF  A.   competent  Court  had  not  declared  them  invalid  ;  and  as  soon  as  a 
Court  was  established  to  deal  with  such  matters  it  had  power   to 
Miller      declare  them  void.     All  difficulty  is  removed  by  sea  5  of    the 
Major       Matrimonial  Causes  Act  1899.     The  principles  tfiere  referred   to 

include  the  provisions  of  4  &  5  William  IV.      The  doctrine  that 

marriages  which  were  within  the  prohibited  degrees  were  only 
voidable,  not  void,  arose  from  the  fact  that  only  Ecclesiastical 
Courts  could  declare  them  invalid,  and  consequently  the  Common 
Law  Courts  treated  them  as  good  until  declared  to  be  void  by  the 
Ecclesiastical  Courts.    The  Act  28  Henry  VIII.  c.  7  rendered  them 
void  at  law  in  England :  Brook  v.  Brook  (I) ;  Reg.  v.  Cluulmick  (2) ; 
Wing  V.  Taylor  (f.c.  Winrj)  (3).     The  divorce  of  the  appellant 
from  the  respondent's  mother  did  not  destroy  the  affinity.     Death 
would  not  have  that  effect,  and  divorce  has  no  greater  effect  than 
death.     The  English  law  that  such  marriages  are  voidable  has 
been  assumed  to  be  in  force  in  Queensland  and  in  Victoria  :  In  re 
KretttZy  deceased  (4) ;  In  the  Will  of  William  Swan  (5) ;  Wade  v. 
Baker  (f.c.  Wade)  (6). 

Griffith  C.J.     There  can  be  no  doubt  that  amongst  the  laws 
introduced  upon  the  settlement  of  the  Colony  of  New  South 
Wales  were  the  marriage  laws  of  England.     There  can  be  no 
doubt,  also,  that  amongst  the  prohibited  degrees  prescribed  in 
the  Act  28  Henry  VIII.  c.  7,  is  the  case  of  a  man  who  marries 
his   wife's   daughter.      That  has  always  been  accepted  as  the 
law  of  Australia,  and  I  see  no  reason  to  doubt  that  it  is  so. 
The  only  doubt  that  has  been  thrown  upon  it  now  arises  from 
the  fact  that  when  Australia  was  settled  there  was  no  Court  that 
could  declare  such  a  marriage  to  be  void,  and  it  had  some  time 
before  the  settlement  been  determined  by  the  English  Courts 
that,  as  recited  in  the  Act  5  &  6  William  IV.  c.  54,  marriages 
within  the  prohibited  degree  were  voidable  only  by  Ecclesiastical 
Courts  in  tlie  lifetime  of  the  parties.   There  are  only  three  possible 
alternatives: — (1)  That  sucli  marriages  were  void  in  Australia; 
(2)  that  they  were  valid  and  cannot  be  impeached  at  all;  and 

(1)  9  H.L.C.,  193.  (4)  4  Q.L.J.,  J6. 

(2)  11  Q.B.D.,  173,  205.  (o)  2  V.R.  (I.  E.  k  M.),  47. 

(3)  2  Sw.  &  Tr.,  278.  (6)  5  VV.W.  &  dB.  (I.  E.  &M.),  63. 
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(3)  that  they  were,  as  in  England,  voidable,  but,  owing  to  the    H  C.  of  a. 
circumstances  of  the  country,  there  was  no  immediate  available 
means  open  to  persons  seeking  to  have  such  a  marriage  declared      miller 
void.     The  third  view  is  the  one  that  has  always  been  accepted,      major 
and,  I  think,  is  the  sound  one. 

The  fact,  therefore,  remains  that  the  marriage  between  these 
parties  ^was  in  its  inception  voidable,  and  would  be  void  as  soon 
as  either  party  took  proceedings  in  the  lifetime  of  the  other  to 
have  it  declared  void.  That  has  been  done,  and  the  Supreme 
Court  has  made  the  only  decree  that  it  could  make. 

I  do  not  think  it  necessary  to  add  anything  to  the  reasons 
which  have  been  given  by  Walker  J.  The  appeal  therefore 
must  be  dismissed,  but,  as  it  was  made  in  foi^md  pauperis y  no 
costs  should  be  allowed. 

Barton  and  O'Connor  JJ.  concurred. 

Appeal  dismissed. 

Proctors,  for  the  respondent,  Fisher  A  Macansh. 

C.  A.  W. 
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No.  8),  sees.  26,    107,   loO,    152 — Right  of  credidors  to  demand   comimlsory        '      '     ' 
vrindtng-up.  .  Pkrth, 

Where  a  company  is  in  voluntary  liquidation  the  petitioning  creditors  for  a 


jVov.  5,  6. 


compalflory  liquidation  must  show  a  prima  facie  case  that  they  would  be     Griffith  C.J., 
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Upon  an  application  for  compulsory  winding-up  at  the  instance  of  creditors, 
ill  lion  of  a  voluntary  winding-up  already  in  progress,  a  primd  facie  case 
was  made  that  certain  shareholders,  whose  shares  were  nominally  fully  paid, 
were  nevertheless  liable  to  make  contribution,  and  that  the  matter  would  noc 
be  properly  investigated  in  the  voluntary  winding-up.  Under  sec.  152  of  the 
CompaniM  Act  1893  (VV.A.),  it  required  that  regard  should  be  had  to  thtf 
wishes  of  the  creditors,  members,  and  contribntories  of  the  company  iu  the 
appointment  uf  a  liquidator.  A  large  majority  of  the  creditors  of  the  appel- 
lant company  desired  that  the  voluntary  liquidation  should  be  continued, 
but  nearly  all  were  in  some  degree  holders  of  shares  in  respect  of  which  » 
liability  was  asserted ;  on  the  other  hand  a  substantial  body  of  creditors 
desired  a  compulsory  winding-up  order. 

Ileldf  that  the  discretion  of  the  Judge  in  ordering  a  compulsory  winding-up 
wiis  properly  exercised  and  should  not  be  disturbed. 

Appeal  from  the  Supreme  Court  of  Western  Australia. 

M.  agreed  to  sell  to  D.,  as  trustee  for  a  projected  company, 
certain    mining    lea.ses    for     the     consideration    of    cash    and 
shares.      The   company   was   to   be   floated  with    a    capital    of 
250,000  shares  at  10s.  each ;  150,000  fully  paid-up  shares  were 
to  be  issued  to  M.,  namely,  125,000  to  be  credited  as  fully  paid 
up,  and  25,000  to  be  credited  as   paid  up  to  6s.  each.     These 
25,000  shares  were  to  be  handed  by  M.  to  the  company,  and 
offered  to  the  public  subject  to  a  liability  of  4s.  only.     About 
19,000  of  these  were  taken  up,  and  the  company  was  formed  and 
registered  and  carried  out  some  development  work  on  the  mine  ; 
but,  after  an  extension  of  time  granted  by  M.,  it  proved  unable 
to  pay  the  purchase  money  under  the  agreement,  and  went  into 
voluntary   liquidation.     B.,  the  secretary  of  the  company,  and 
holder  of  over  6,000  of  the  shares  issued  to  M.  as  paid  up  to  6s., 
was  appointed   liquidator.      The   total   debts   of   the   company 
amounted  to  £4,120.      Some  creditors,  for  about  £200,  petitioned 
the  Supreme  Court  to  order  compulsory  winding  up ;    this  was 
opposed  by  creditors  amounting  to  about  £3,000,  some  of  wdiom 
were  also  shareholders.     An  order  for  compulsory  winding  up 
was  made  by  McMillan  J.,  and  affirmed  by  the  Full  Court  on 
appeal.     The  company  appealed  to  the  Higli  Court. 

PiUcington  K.C.  (with  him  Marslavd),  for  the  appellants. 
The  compulsory  winding-up  was  ordered  expressly  for  the 
purpose   of   having   the  question   of  the  liability  of  the  share.s 
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lasned  at  a  discount  determined,  although  that  question  would   ^'  C.  op  a. 
have  been  inquired  into  in  exactly  the  same  manner  under  a 
voluntary  winding-up.      Voluntary  liquidation  cannot  possibly       Great 
prejudice  the  petitioning  creditors;  a  creditor  has  exactly  the   amociated 
same  powers  in  a  voluntary  winding-up  ae  in  a  compulsoiy  under  Gold  Mining 
the  Western  Australian  Companies  Act  1893,  which  differs  widely  v. 

in  this  respect  from  the  Elnglish  Companies  Act  1862.  '''     ^' 

Under  voluntary  liquidation  the  creditors  are  not  protected  in 
England,  but  in  Western  Australia  they  are  fully  protected. 
They  have  the  power  under  sec  147  to  apply  for  removal  of  an 
improper  voluntary  liquidator;  and  the  Court  in  appointing  a 
voluntary  liquidator  is  bound  to  take  into  consideration  the 
interests  and  wishes  of  the  creditors,  exactly  the  same  as  in  a 
compulsory  liquidation.  If  B.,  as  a  large  probable  contributory, 
is  an  improper  person  to  have  as  a  voluntary  liquidator,  the 
creditors  can  have  him  removed  and  a  proper  one  substituted ; 
but  that  is  no  ground  to  support  the  order  for  compulsory 
liquidation. 

Under  sec.  157,  the  Court  can  control  the  voluntary  liquidator 
in  the  exercise  of  any  power  or  discretion  vested  in  hiui,  which 
includes  settling  the  list  of  contributories. 

[Griffith  C.J. — Settling  the  list  of  contributories  is  not  a 
matter  for  a  Court  to  undertake;  it  w^ould  be  prejudging  the 
dispute  as  to  the  liability  of  the  several  contributories.] 

Under  sec.  159,  the  Court  may,  at  the  instance  of  a  creditor  as 
well  as  of  a  shareholder,  summon  before  it  the  voluntary  liqui- 
dator or  any  other  person  known  or  suspected  to  have  property  ^ 
of  the  company.  Tliis  is  a  power  more  extensive  than  that  in 
England,  where  it  only  applies  to  compulsory  winding-up. 
Compulsory  liquidation  is  much  more  expensive  than  voluntary. 
The  creditors  are  in  no  way  prejudiced  by  voluntary  winding-up, 
and  unless  the  prejudice  is  proved,  the  Court  cannot  interfere 
under  sec.  150  and  order  a  compulsory  winding-up:  In  re 
New  York  Exchange  (1),  The  19,000  shares  were  not  liable  to 
contribution ;  they  were  properly  issued  as  fully  paid  up :  In  re 
Innes  &  Co,  (2).  In  the  present  case  M.,  vendor  of  the  mining 
leases,  received  the  25,000  shares  in  order   that  he  should  be 

(1)  39  Ch.  D.,  416.  (2)  (1903)  2  Ch.,  254. 
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fl.  C.  OF  A.  able  to  control  the  raising  of  the  money  for  the  company,  to  pay 

M.  the  cash  purchase  money  due  under  the  agreement.     There 

(iuEAT      can  be  no  suggestion  that  this  was  a  sham  device  to  issue  shares 

Associated  ^^  ^  discount;  it  was  a  vital  part  of  the  consideration  in  the 

(^oLD  Mining  agreement.     M.  or  his  nominee  could  not  at  any  time  have  been 

VyO. 

V.  called  upon  to  pay  up  the  6s.,  and  his  transferees  therefore  can- 

'     not  now  be  made  contributories.     The  agreement  was  registered 

before  the  allotment  of  the  shares.  The  mere  statement  therein 
that  the  shares  belong(id  to  M.  is  admittedly  not  conclusive  ;  the 
test  is  that  the  real  nature  of  the  agreement  must  be  looked  into, 
but  it  will  bear  that  scrutiny  completely.  It  need  not  be  shown 
that  M.  was  getting  the  25,000  shares  in  lieu  of  other  considera- 
tion. The  shares  were  an  integral  part  of  the  consideration  to 
M.  as  vendor. 

[HiGOiNS  J. — Was  that  agreement  binding  on  the  company  ? 
It  W8s  made  before  the  company  was  formed,  and  it  does  not 
even  appear  to  have  been  filed  before  the  issue  of  the  shares : 
Corapanies  Act  (W.A.),  s«c.  26 ;  Buckley  on  Companies,  7th  ed., 
pp.  569,  605 ;  Smith  v.  Brown  (1).] 

The  agreement  was  made  with  a  trustee  for  the  company ;  the 
agreement  and  the  incorporation  took  place  the  same  day ;  the 
articles  expressly  provide  that  the  company  shall  adopt  the 
agreement ;  this  is  also  in  the  memorandum ;  and  a  subsequent 
deed  under  the  company's  seal  recites  that  the  agreement  had 
been  adopted.  Sec.  26  requires  only  such  registration  as  shall 
give  information  to  persons  searching  the  registei*.  Further,  the 
company  has  bound  itself  by  a  course  of  conduct  to  observe  the 
agreement.  A  majority  of  the  creditors  are  in  favour  of  voluntary 
liquidation. 

[Griffith  C.J. — But  most  of  these  are  shareholders.  You 
have  only  £500  worth  out  of  £4,000  who  are  disinterested.] 

Regard  should  be  had  to  the  value  of  the  debts  of  the  creditor ; 
the  wish  of  the  majority  should  be  most  carefully  considered : 
Re  Crigglestone  Coal  Co,  (2) ;  In  re  West  HoHlepool  Iron  Works 
Co.  (3) ;  In  re  Langley  Mill  Steel  and  Ironworks  Co.  (4). 

Northmore,    for    respondents.      There    is    a   great  difference 

(1)  (1896)  A.C..  614.  (3)  L.R.  10  Cli.,  618. 

(2)  (1906)  2  Ch.,  327.  (4)  L.R.  12  Ya\.,  26. 
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between  voluntary  and  compulsory  liquidation.     The  Court  has  H.  O.  of  A. 

1906 

much  greater  control  over  a  compulsory  liquidation  than  over       v.^ 
voluntary:  sec.    159.      If  voluntary  liquidation  is  tlie  same  as       Great 
compulsory  liquidation  in  eftect,  sec.  150  was  really  unnecessary,   assoctatbd 
and  also  futile,  because  then  the  creditors  could  not  show  that  Wo^^^  ^il^^INo 
voluntary  winding-up  prejudiced  their  rights.     But  it  is  of  the  ». 

essence  of  voluntary  liquidation  that  it  shall  be  left  in  the  hands        1_ 

of  the  shareholders.     In  any  event,  it  is  too  much  to  impose  upon 

the  creditors  the  necessity  of  coming  to  Court  to  make  complaints 

against  the  voluntary  liquidator  at  the  risk  of  losing  costs.     The 

liquidator  should  be  the  nominee  of  the  creditors  appointed  by 

the  Court,  to  relieve  them  of  otherwise  endless  meddling.     The 

creditors  should  not  be  required  to  act  as  a  vigilance  committee. 

The    power   to   apply   under  sec.    147  to   remove  an  improper 

voluntary  liquidator  is  valueless  unless  the  Court  has  a  very 

liberal  discretion  to  order  compulsory  liquidation.      Under  sec. 

148  the  voluntary  liquidator  reports  only  to  the  shareholders  at 

the  end  of  the  winding-up  proceedings ;  whereas  the  compulsory 

liquidator  has  to  report  to  the  creditors.     Compulsory  liquidation 

being  so  much  more  beneficial  to  creditors  than  voluntary,  and 

having  been   granted  by  the   Judge,   should   not   be   set  aside 

except  for  very  strong  reasons.     Even  if  there  is  no  difference 

between  the  two  modes  of  liquidation,  yet  it  makes  a  substantial 

difference  in  the  liquidation  proceedings  according  as  they  are 

can-ied  out  by  an  interested  shareholder  or  a  vigilant  creditor. 

The   facts  show  a  substantial  case  for  compulsory  liquidation. 

In  nre  Innea  cfe  Co.  (1)  is  clearly  distinguishable.     The  25,000 

shares  issued  to  M.  were  never  given  as  part  of  the  consideration ; 

M.  was  used  as  a  mere  conduit-pipe  through  whom  the  shares 

were  to  be  passed  on  to  the  public  at  a  discount.     The  25,000 

shares  may  have  been  expressed  in  the  deed  of  agreement  as  part 

of  the  consideration,  but  that  is  only  colourable,  and  the  Court  is 

entitled   to   look   behind   it.      The   case   is   not   only   arguable 

as  regards  the  25,000  shares,  but  probably  also  as  regards  the 

125,000  shares,  which  themselves  appear  to  have  been  issued  at  a 

valuation  which  was  not  genuine :  Buckley  on  Companies,  7th 

ed.,  p.  607.     This  winding-up  order  should  not  be  reversed  unless 

(1)  (1903)  2  Ch.,  254. 
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H.  C.  OF  A.   the  appellants  can  show  tliat  there  can  be  no  prejudice  to  the 

^^^       creditors  in  having  a  voluntary  liquidator,  who  would  not  be  a 

Gkkat      bond  fide  plaintiff.     The   alleged  majority  of  creditors  is  only 

AssocuTKD   iioiiiinal,  as  most  of  them  are  shareholders,  and  two  of  them  were 

Gold  Mining  guarantors  of  an  overdraft  of  the  company.     Even  a  majority  of 

V.  creditors   may   be   overbalanced   by   the    danger   of    inefficient 

*     liquidation  :  Re  Littlehamptony  Havre  and  Hovfleur  Steamship 

Co. ;  Ex  parte  Ellis  (1). 

Pilkington  K.C.,  in  reply.  Voluntary  liquidation  cannot  in 
itself  prejudice  the  creditors ;  their  only  real  objection  is  to  B. 
personally  as  an  interested  shareholder.  The  appellants  do  not 
object  to  the  creditors  having  their  own  nominee  appointed  to 
be  voluntary  liquidator  under  sec.  147. 

The  accounting  to  shareholders  either  is,  or  is  not,  prejudicial 
to  creditors.  If  it  is,  without  special  reason,  then  it  is  so  always, 
which  is  absurd,  as  that  would  cut  away  the  foundation  from 
every  voluntary  winding-up. 

The  agreement  would  be  open  to  objection,  if  the  shares  were 
stated  as  at  a  discount  in  the  bargain;  but  not  if  the  sale  is 
stated  as  for  a  certain  number  of  shares.  The  sole  test  of  the 
genuineness  of  the  sale  is  whether  the  condition  in  the  agree- 
ment is  one  which  the  vendor  could  reasonably  be  expected  to 
insist  upon  as  part  of  his  bargain. 

Nov.  6.  Griffith  C.J.     This  is  an  appeal  from  a  decision  of  the  Full 

Court  of  Western  Australia  dismissing  an  appeal  against  an  order 
of  McMillan  J.  for  the  compulsory  winding-up  of  the  appellant 
company,  which,  when  application  was  made  for  the  order,  was 
already  in  voluntary  liquidation.  Sec.  150  of  the  Companies  Act 
1893  provides : — "  The  voluntary  winding-up  of  a  company  shall 
not  be  a  bar  to  the  right  of  any  creditor  of  such  company  to  have 
the  same  wound  up  under  order  of  the  Court  if  the  Court  is  of 
opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a 
voluntary  winding-up."  It  is  contended,  and  the  contention  is 
borne  out  by  the  case  In  re  New  York  Exchange  Limited  (2), 
that  the  petitioning  creditors  must  show  a  primd  fa/;ie  case  that 

(1)  34  L.J.  Ch.,  237.  (2)  39  Ch.  D.,  416. 
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they  would  be  prejudiced  by  a  voluntary  winding-up.     The  peti-    H-  C.  or  A. 
tioning  creditors  in  the  present  ease  say  that  under  the  peculiar 
cirenmstances  attending  the  formation  of  this  company  there  is       Geeat 
reason  to  contend  that  a  great  number  of  the  shares  in  the  com-    ;^*^o^^ated 
pany  are  not  fully  paid  up.     Nominally  the  shares  are  all  fully  ^^^^  Mining 

V/O. 

paid  up,  but  the  petitioning  creditors  contend  that  there  is  a  v. 

further  liability  in  respect  of  some,  at  least,  of  the  shares,  and        

they  say  they  are  entitled  to  have  the  question  investigated  at    onfflth  o.j. 
the  suit  of  a  proper  plaintiff  or  actor.      The  present  liquidator, 
who  is  the  late  secretary  of  the  company,  is  himself  the  holder 
of  5,000  or  6,000  shares,  as  to  which  it  is  plausibly  maintained 
that  they  are  not  fully  paid  up.      He  obviously   could  not  be 
regarded  as  an  independent  actor  in   a   suit  or   proceeding  to 
enforce  payment  of  calls  on  those  shares.    It  is  not  desirable  to 
refer  in  detail  to  all  the  points  which  were  taken  to  show  that 
the   shares   were  not  in  fact  fully  paid  up.     It  is  sufficient  to 
say  that  the  shares  were  all  issued  to  the  vendor  to  the  com- 
pany under  an  agreement  containing  some  provisions  of  a  very 
remarkable  character.     In  the  case  of  Ooregum  Oold   Minivg 
Co.  of  India  v.   Roper  (1),   Lord    Watson  said :  "  It  has   been 
decided  that,  under  the  Act  of  1862,  shares  may  be  lawfully 
issued  as  fully  paid  up,  for  considerations  which  the  company  has 
agreed  to  accept  as  representing  in  money's  worth  the  nominal 
value  of  the  shares.      I  do  not  think  any  other  decision  could 
have   been  given  in  the  case  of  a  genuine  transaction  of   that 
nature  where  the  consideration  wa^  the  substantial  equivalent  of 
full  payment  of  the  shares  in  cash.      The  possible  objection  to 
such  an  arrangement  is  that  the  company  may  overestimate  the 
value   of  the    consideration,  and,   therefore,   receive   less   than 
nominal  value  for  its  shares.     The  Court  would  doubtless  refuse 
effect  to  a  colourable  transaction,  entered  into  for  the  purpose  or 
with  the  obvious  result  of  enabling  the   company  to  issue  ite 
shares  at  a  discount ;  but  it  has  been  ruled  that,  so  long  as  the 
company   honestly   regards   the   consideration   given   as   fairly 
representing  the  nominal  value  of  the  shares  in  cash,  its  estimate 
ought  not  to  be  critically  examined."      Under  the  peculiar  terms 
of  the  agreement  under  which  the  shares  in  this  company  were 

(1)  (1892)  A.C.,  125,  at  p.  136. 
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H.  C.  OF  A,    issued   it   is   contended,   with   regard  to  some  of  them  at  any 
^^*        rate,  that   it  appears  on   the  face  of  the  agreement  that  the 
Great      company  did  not  regard  the  consideration  given  as  fairly  repre- 
FiNOALT.  ^  sen  ting  the  nominal  value  of  the  shares.     Can  then  the  matter 
Gold  Mimng  be  properly  investigated  in   the  voluntary   winding-up  ?      Mr. 
V.  Pilkington  contends  that  under  the  law  of   Western  Australia 

ARNgae.     |.j^^   liquidator  in   a  voluntary  winding-up  has   practically  the 
Qrimth  C.J.    same  powers  as  an  official  liquidator.     So  he  has  in  one  sense, 
but  not  the  same  incentive  to  exercise  them.     He  is  appointed 
in  the  first  instance  by  the  shareholders.     It  is  true  that  under 
the  Western  Australian  Act  he  can  be  removed,  and  the  Court 
may   appoint  another   in    his    place.      Mr.    Pilkington   admits 
that  if  this  compulsory  winding-up  order  does  not  stand  there 
would  be  a  good  case  for  the  removal  of  this  liquidator  and  the 
appointment  of  another.     On  what  principle  the  Court  would  act 
in  appointing  another  liquidator  in  a  voluntary  winding-up  I  do 
not  know.     The  object  of  the  appellants  is  that  this  matter  may 
be  thoroughly  investigated.     It  is   not  disputed   that  it   is  tlie 
practice   of  the   Courts   in   England,   where  matters  cannot  be 
impartially  and  fully  investigated  under  a  voluntary  winding-up,  to 
make  a  compulsory  order  or  supervision  order.    Notwithstanding 
tlie  additional  powers  a  voluntary  liquidator  has  in  Western  Aus- 
tralia, it  is  impossible  to  say  that  the  two  modes  afford  equal 
facilities  for  investigation.   It  is  objected  that  the  Court  must  have 
regard  to  the  wishes  of  the  creditors.     It  is  provided  by  the  Act 
that  the  Court  must  have  regard  to  the  wishes  of  creditors,  but  not 
that  it  is  to  be  bound  by  them.   It  is  said  that  in  this  case  there  is 
a  large  preponderance  of  creditors  who  desire  the  company  to  be 
wound  up  voluntarily.     That  is  true,  but  the  great  majority  in 
value  are  directors  who  knew  the  circumstances  under  which  the 
shares   were  issued,  while  another  was   the  guarantor  of  the 
company.      If  these  are  left  out  of  consideration  there  is  a  con- 
siderable majority  in  value  who  desire  that  there  should  be  an 
order  for  the  compulsory  winding-up  of  the  company.      I  think 
that  the  order  made  by  the  Supreme  Court  was  properly  made 
and  should  not  be  disturbed. 

Barton  J.    I  am  of  the  same  opinion. 
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HicsGiNS  J.     I  agree.     I  have  been  impressed  by  the  argument  'J«  C.  of  A. 
of  the  appellants,  as  to  the  extensive  powers  given  to  voluntary        ^^^' 
liqaidators,  and  over  voluntary  liquidators,  by  the  Western  Aus-       Great 
tralian   Companies  Act   1893.     But  looking  at   the  issue  put      Finoall 

^  &  r  ASSOCIATBU 

before  us  under  sec.  150  of  the  Companies  Act  1893,  the  question  Gold  Mining 
remains  whether  the  rights  of  the  creditors  would  be  prejudiced  v. 

by  the  volimtary  winding-up.  I  think  they  would  be  for  the  ^^^^^^' 
reasons  stated  by  the  Chief  Justice.  In  matters  like  this  each  nigsrins  j. 
case  has  to  be  looked  at  in  the  light  of  its  own  facts.  I  know  very 
well  that  these  applications  for  compulsory  winding-up  orders 
are  very  much  abused,  and  are  frequently  made  use  of  for  wrong 
purposes.  But  here  I  see  a  real  and  substantial  case  of  doubt 
as  to  the  shares,  whether  they  should  be  treated  as  fully  paid  up. 
Sec.  26  of  the  Act  states  that  every  share  in  a  company,  excepting 
a  no-liability  company,  shall  be  deemed  to  have  been  issued  and  be 
held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash 
unless  it  shall  have  been  otherwise  determined  by  the  memoran- 
dum or  articles,  or  by  a  contract  duly  made  in  writing  and  filed 
with  the  Registrar  at  or  before  the  issue  of  such  shares.  This 
section  has  not  been  fully  discussed ;  and  it  seems  to  me  that,  on  the 
allegations  in  the  affidavit  the  appellants  have  not  been  relieved 
of  the  burden  of  showing  that  the  agreement  had  been  registered 
at  or  before  the  issue  of  the  shares.  This  section  puts  a  further 
r^triction  on  the  validity  of  transactions  whereby  shares  are 
treated  as  paid  up  for  the  amount  represented.  Primd  facie,  if 
a  man  holds  a  share,  he  must  show  that  he  has  paid  cash  for  it ; 
and  if  he  cannot  do  so,  he  must  show  that  the  shares  were  issued 
as  fully  paid  up  in  pursuance  of  a  real  contract,  value  for  value. 
But  even  if  value  was  given,  the  shares  could  not  be  treated  as 
paid  up  to  that  value,  under  the  English  Companies  Act  of  1867, 
unless  it  be  so  determined  by  a  contract  in  writing  filed  with  the 
Registrar  at  or  before  the  issue  of  the  shares.  Then,  in  the 
Western  Australian  Act  there  is  the  additional  phrase,  "  unless  it 
shall  have  been  otherwise  determined  by  the  memorandum  or 
articles,"  so  that  the  exemption  from  payment  in  cash  may  be 
permitted,  either  by  the  constitution  of  the  company  (memor- 
andum or  articles)  or  by  a  contract  duly  made  in  writing  and 
filed  with  the  Registrar  at  or  before  the  issue  of  such  shares.     I 
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II.  C.  OP  A.   (Jo  not  see  anything  in  the  memorandum  or  articles  of  this  com- 

pany  determining  that  the  shares  shall  be  paid  for  otherwise 

Grkat      than  in  cash ;  and  I  do  not  find  any  evidence  that  there  was  a 

A«K)c?ATED   coi^ti'^^t  duly  filed  at  or  before  the  issue  of  such  shares.     Even 

Gold  Mining  if  there  was  such  a  contract  reffistered,  I  do  not  at  all  wish  to  be 
Co.  . 

taken  at  present  as  accepting  the  position  that  that  would  have 

been   sufiJcient  to  enable  those  who   took  those  shares  to  treat 

Hitfgins  J.     them  as  paid  up  to  6/-  if  they  were  not  in  fact  so  paid  up  in 

cash   or  in  kind — "  in  meal  or  in  malt."     The  appeal   must  be 

dismissed  with  costa 


Harness. 


Appeal  diainisaed  with  costs. 


Solicitor,  for  the  appellants,  L.  W.  Marsland. 
Solicitor,  for  the  respondents,  H.  C.  KealL 


N.  G.  P. 
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H.  C  OF  A.    Criminal  law— Offence  against  laws  of  Commonwealth — Misappropriation  of  public 


1906. 

Sydney, 
Ang.  8. 


Griffith  C.J. 

and 
O'Connor  J. 


moneys  by  public  accountant  —  Ecidence  of  deficiency  in  State  moiuys — Admissi- 
bility to  negative  plea  of  a/:citlent — Audit  Act  [No.  4  o/*1901),  sec.  64,  sub-sec, 
(l)(a).* 

The  prisoner,  a  clerk  in  the  post  office,  having  failed  to  account  for  money's 
received  by  him  in  the  course  of  his  duty  as  a  servant  of  the  Commonwealth,  was 
charged  under  sec.  64,  sub-sec.(l)  (a),  of  the  Audit  Act  1901  with  misappropri- 
ation of  public  moneys.  At  the  trial  evidence  was  admitted  that  a  few  months 
before  the  discovery  of  the  deficiency  the  prisoner  had  received  moneys  on 
behalf  of  the  State  Savings  Bank,  for  which  he  failed  to  account.     It  was  hia 


*  Sec.  64,  sub-sec.  (1)  (a)  of  the 
Commonwealth  Audit  Act  1901  is  as 
follows  : — *'  Any  public  accountant  or 
person  subject  to  the  provisions  of  this 
Act  who — (a)  misapplies  or  improperly 
disposes  of  or  makes  use  of  otherwise 
than  is  provided  bv  this  Act  or  the 
regulations  any  public  moneys  or  stores 


which  come  into  his  possession  or  con- 
trol ;  .  .  .  shall  De  deemed  to  have 
fraudulently  converted  such  moneys  or 
stores  to  his  own  private  use  and  shall 
be  guilty  of  an  indictable  offence,  and 
shall  be  liable  to  imprisonment  with  or 
without  hard  labour  for  any  period  not 
exceeding  five  years." 
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duty  to  render  an  account  of  his  dealings  in  connection  with  those  l&tter  moneys    H.  C.  or  A. 
to  the  State;  1906. 


Heid^  that  the  evidence  was  properly  admitted,  the  earlier  trAnsactions   Uakdgravk 
being  sufficiently  simiUrto  and  connected  with  the  defalcations  in  respect  of  r. 

which  the  prisoner  was  charged,  to  render  evidence  of  them  relevant  to  the 
defence  of  mistake  or  accident  that  might  have  been  set  up. 

Per  Qriffith  CJ. — There  is  nothing  in  the  words  of  sec.  64  of  the  Atuiit  Act 
1901  to  exclude  the  general  rule  that  an  accused  person  is  not  criminally 
responsible  for  default  arising  through  accident  or  honest  mistake. 

Per  O'Connor  J. — Whether,  in  order  to  establish  an  offence  under  that 
section,  a  mtna  rea  need  be  shown  or  not,  it  is  at  any  rate  necessary  to  prove 
an  intentional  act,  and  the  evidence  was  admissible  for  that  purpose,  as  it 
tended  to  show  system  on  the  part  of  the  prisoner,  and  that  the  misappropria- 
tion charged,  whether  fraudulent  or  not,  was  intentional. 

Conviction  affirmed. 

Crown  case  reserved. 

The  prisoner  was  tried  before  Gibson  D.C.J.,  at  the  Bourke 
'Quarter  Sessions  on  an  indictment  under  sec.  64,  sab-sec.  (1)  (a) 
of  the  Commonwealth  Avdit  Act  1901  for  that  he  being  a  public 
acoonntant  within  the  meaning  of  that  sub-section  did  misapply 
and  improperly  make  use  of  certain  money,  to  wit  £28  15s.  5d., 
the  property  of  His  Majesty,  and  did  then  fraudulently  convert 
the  said  money.  It  appeared  from  the  evidence  given  at  the  trial 
that  the  prisoner  was  a  counter  clerk  in  the  post  office  at  Bourke, 
his  duties  being  to  attend  to  the  wants  of  the  public  at  the 
counter,  to  issue  postal  notes,  stamps,  and  money  orders,  to 
deliver  letters  and  duty  stamps,  to  receive  State  Savings  Bank 
deposits  and  to  pay  out  all  demands.  He  received  cash  from  the 
office  to  enable  him  to  make  payments  when  necessary. 

The  Crown  Prosecutor  tendered  evidence  that  not  very  long 
before  the  discovery  of  the  alleged  deficiency  in  the  Post  Office 
moneys,  the  prisoner  made  an  entry  in  the  pass  book  of  a  Savings 
Bank  depositor,  showing  a  payment  in  of  £39  received  by  him, 
bat  there  was  no  entry  of  the  item  in  the  Post  Office  books,  and 
the  amount  had  never  been  paid  by  the  prisoner  into  the  Savings 
Bank. 

The  prisoner's  advocate  objected  to  the  admission  of  the 
evidence  on  the  ground  that  the  Savings  Bank    was   a   State 
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H.  C.  OP  A.   <lepartment,  and  that  the  fact  of  a  deficiency  in  Savings  Bank 

1906.        moneys   was   not   admissible    to   show    that    the   deficiency    in 

Hardorave  Commonwealth  moneys  in  respect  of  which  he  was  indicted  was 

T     ^k  N  '     ^^®  result  of  a  mistake.     The  evidence  was  admitted.     Evidence 

was   given   by    the   postmaster  that  the   inspector  and  he,  on 

examination  of  the  prisoner's  cash  and  reserve  of  stamps,  dis- 
covered a  deficiency  in  stamps  to  the  amount  alleged  in  the 
indictment,  and  that  the  prisoner,  when  asked  for  an  explanation 
of  this  deficiency,  said  that  he  was  unable  to  account  for  it. 

The  prisoner  was  convicted,  and  on  the  application  of  the 
prisoner  s  advocate  the  Judge  stated  a  case  for  the  High  Court, 
the  question  of  law  reserved  for  their  consideration  being 
whether  the  evidence  as  to  the  £39  received  by  the  prisoner  on 
behalf  of  the  State  Savings  Bank,  and  not  accounted  for,  should 
have  been  rejected. 

Sheridan  {Mitcliell  with  him),  for  the  prisoner.  Evidence  of  the 
class  in  question  is  only  admissible  if  it  tends  to  show  system :  Reg. 
v.  Oddy  (1).  It  must  therefore  be  confined  to  transactions  of  the 
same  kind  8^  those  in  respect  of  which  the  alleged  offence  was 
committed.  The  deficiency  charged  in  the  indictment  was  shown 
to  have  arisen,  not  in  respect  of  the  receipt  of  money  from 
customers,  but  in  respect  of  specific  items  of  stamps,  notes,  &c. 
received  from  the  post  office.  The  moneys  received  for  the  State 
Savings  Bank  were  not  public  moneys  within  the  meaning  of 
sec.  64  of  the  Audit  Act  1901;  they  belonged  to  the  State: 
Government  Savings  Bank  Act  1902. 

[Griffith  C.J — The  real  principle  is  laid  down  in  Mahin  v. 
Attorney-Oetieral  for  New  South  Wales  (2).  Such  evidence  is 
admissible  if  it  tends  to  show  that  the  Act  alleged  was  not 
accidental,  or  to  rebut  a  defence  otherwise  open.  He  referred 
also  to  Reg.  v.  RicJiardson  (3) ;  Reg,  v.  DodweU  (4).] 

But  it  is  not  necessary  to  show  a  mens  rea  in  order  to  prove 
an  offence  under  sec.  64,  and  therefore  it  is  immaterial  to  nega- 
tive accident  or  mistake.  [He  referred  to  Queensland  Act,  38 
Vict.  No.  12,  sec.  49;  and  Reg.  v.  Highfield  (5).] 

(1)  2  Den.,  264  ;  20  L.J.M.C.,  198.  (4)  5  Q  S.C.R.,  171. 

(2)  (1894)  A.C.,  57.  (5)  (1880)  Queeusland  Digest,  col.  65. 

(3)  2F.  &F.,343. 
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[Griffith  C.J. — The  improper  admission  of  evidence  is  nob  a   H-  C-  ^^  •^' 

...  .  1906 

ground   for  setting  aside  the  conviction  if  the  evidence  is  not 

material :  Judiciary  Act  1903,  sec.  75.]  Hardgrave 

Misapplying  in   sec.  64  means  merely  a  failure  to  account.    TnE^kiNG 

The  offence  is  complete  if  the  applying  of  the  moneys  in  any        

other  than  the  proper  way  is  an  intentional  or  conscious  act, 

irrespective  of  criminality.     [He  referred  to  Piper  v.  Bank  of 

New  South  Wales  (1);  Reg,  v.  Bishop  (2);  Reg.  v.  Prince  (3); 

Reg.  V.  Tohon  (4).] 

If  an  act  is  made  unlawful  by  Statute,  a  man  who  does  the 

act  intentionally  knows  that  he  is  doing  what  is  unlawful. 

[Griffith  C.J.  referred  to  Shen^as  v.  De  Rutzen  (5) ;  and  the 

definition   of    criminal   intention    in    the    Queensland   Criminal 

Code  1899,  sees.  23,  24.J 

Bevan,  for  the  Crown.  The  purpose  of  sec.  64  was  merely  to 
facilitate  proof  of  fraudulent  conversion.  It  throws  the  burden 
of  proof  on  the  accused,  but  it  does  not  do  away  with  the 
necessity  of  a  unena  rea.  [He  referred  to  Reg,  v.  Tolson  (4).]  If 
the  legislature  had  intended  to  declare  that  axjcident  or  mistake 
should  be  no  defence  they  would  have  done  so  by  clear  words. 
There  is  nothing  in  the  scope  and  purpose  of  the  Act  or  in  the 
nature  of  the  evils  to  be  prevented  by  it  which  would  suggest 
that  these  defences  should  not  be  open,  or  that  the  ordinary 
common  law  rule  should  be  excluded,  when  a  man  is  charged 
with  an  offence  of  this  kind.  At  common  law  collateral  evidence 
is  always  admissible  if  it  tends  to  show  knowledge,  intention, 
good  or  bad  faith  on  the  part  of  the  accused,  even  though  the 
matters  to  which  the  evidence  refers  are  not  apparently  con- 
nected with  the  transaction  in  question :  Tayloi"  on  Evidence, 
9th  ed.,  sec.  338,  p.  241 ;  or  if  it  tends  to  rebut  some  defence  that  has 
been  suggested:  Reg,  v.  Hiddilston  (6);  Reg,  v.  Band  (7); 
Makin  v.  Attomey -General  for  New  South  Wales  (8).  It  is  not 
necessary  that  the  collateral  transactions  should  be  substantially 
part  of  the  main  trsmsaction,  or  even  connected  with  it,  provided 

(1)  17  N.S.W.L.R.,  64;  18  N.S.W.  (5)  (1895)  1  Q.B.,  918. 
L.R.,  224.                                                            (6)  10  N.S.W.  L.R.,  280. 

(2)  5  Q.B.D.,  259.  (7)  28  T.L.B.,  633. 

(3)  L.R.  2C.C.R.,  154.  (8)  (1894)  A.C.,  57. 

(4)  23  Q.6.D.,  168. 
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H.  C.  OP  A.   they  are  similar  to  it,  and  throw  light  on  the  state  of  mind  of 

the  accused:    Reg.   v.   Gray  (1);   Reg.  v.  Francis  (2);   Reg.  v. 

Hardgravb  Oddy  (3);  Reg.  v.  Ricliardson  (4).     In  this  case  the  supposed 

The  King    ^^^^^takes  are  similar.     The  prisoner  received  moneys  from  cus- 

tomers  and  failed  to  account  in  each  case.     The  employment  was 

the  same ;  at  least  there  is  no  evidence  the  prisoner  was  engaged 
to  perform  his  various  duties  by  any  other  person  than  the 
Postmaster-General.  The  Savings  Bank  moneys  were  received 
on  account  of  the  Commonwealth,  and  the  Commonwealth  had 
to  account  for  them  to  the  State.  The  prisoner  might  have  been 
prosecuted  for  having  misappropriated  the  £39  Savings  Bank 
moneys  as  public  moneys  of  the  Commonwealth.  It  was  for  the 
Judge  to  decide  whether  the  Savings  Bank  transaction  was 
suflBciently  recent  to  be  capable  of  throwing  any  light  on  the 
prisoner's  mind  at  the  time  of  the  alleged  offence,  and  as  it  was 
not  unreasonably  distant  in  point  of  time,  the  evidence  was 
rightly  allowed  to  go  to  the  jury  for  them  to  give  to  it  what 
weight  they  thought  fit. 

Sheridan,  in  reply,  referred  to  Rex  v.  Siffer  (5). 

Griffith  C.J.  (His  Honor  referred  briefly  to  the  evidence 
and  read  sec.  64  of  the  Audit  Act  1901,  and  continued) : 
It  does*  not  appear  very  distinctly  whether  the  prisoner,  in 
receiving  the  Savings  Bank  deposits,  wa^s  acting  in  the  capacity  of 
an  officer  of  the  State  or  of  an  officer  of  the  Commonwealth,  the 
Commonwealth  having  undertaken  to  perform  the  routine  duties 
with  respect  to  the  Savings  Bank  for  the  State.  But  in  the  view 
I  take  of  the  case,  I  do  not  think  it  is  very  material.  Two 
objections  were  taken  by  counsel  for  the  prisoner  to  the  admissi- 
bility of  evidence  that  the  prisoner  was  not  only  deficient  in  the 
Post  Office  funds,  but  also  in  the  State  Savings  Bank  money.  One 
objection  was  that,  as  the  misappropriation  of  moneys  belonging 
to  the  State  was  an  entirely  diflTerent  offence,  evidence  of  it  could 
not  be  received  on  this  particular  charge.  In  answer  to  that  the 
Crown  contended  that  the  evidence  was  admissible  to  negative 

(1)  4  F.  &  F..  1102.  (4)  2  F.  &  F.,  343. 

(2)  L.R.  2  C.C.R.,  128.  (5)  (1904)  4  S.R.  (N.S.  W.),  320. 

(3)  2  Den.,  264  ;  20  L.J.M.C.,  198. 
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the  defence,  which  might  have  been  set  up,  of  accident  or  negli-  H-  ^-  o'  '^• 
gence,   that   is,  that   the    misapplication   of  the  money,  which 
was  sufficiently  proved,  was  an  accident.      The  second  ground  of  Hardoravk 
objection  taken  by  counsel  for  the  prisoner  was  that  the  defence    jHg^j^jj.^, 

of  accident  or  negligence  was  not  admissible  in  prosecutions  under        

this  section,  and  that  therefore  any  evidence  to  negative  such  a 
defence  must  be  irrelevant.  Respecting  the  contention  that  it  is 
not  necessary  to  show  anything  more  than  the  mere  fact  that 
there  is  a  deficiency,  I  do  not  think  that  that  is  supported  by  the 
language  of  the  section.  The  general  rule  is  that  a  person  is  not 
criminally  responsible  for  an  act  which  is  done  independently  of 
the  exercise  of  his  will  or  by  accident.  It  is  also  a  general  rule 
that  a  person  who  does  an  act  under  a  reasonable  misapprehen- 
sion of  fact  is  not  criminally  responsible  for  it  even  if  the  facts 
which  he  believed  did  not  exist.  I  do  not  think  the  first  rule 
has  ever  been  excluded  by  any  Statute.  I  can  see  no  founda- 
tion for  the  suggestion  that  a  man  who  by  accident  places  a  sum 
of  money  belonging  to  the  Commonwealth  in  a  wrong  drawer, 
honestly  believing  that  it  belongs  to  himself  or  to  the  State,  is 
criminally  liable.  I  think  it  would  be  a  good  defence  to  show 
that,  although  there  was  a  deficiency  in  the  Commonwealth 
accounts,  the  money  lacking  was  placed  to  the  credit  of  another 
account  quite  by  accident,  or  with  a  bond  fide  intention,  and  I 
think  that  evidence  bearing  upon  that  point  would  have  been 
admissible.  I  will  now  refer  to  the  authorities  on  the  question 
whether  evidence  to  negative  such  a  defence  is  admissible.  In 
delivering  the  opinion  of  the  Judicial  Committee  of  the  Privy 
Council,  in  Makin  v.  Attorney-General  foi*  New  South  Wales  (1) 
Lord  Herschell  L.C.,  said  : — "  It  is  undoubtedly  not  competent  for 
the  prosecution  to  adduce  evidence  tending  to  shew  that  the 
accused  has  been  guilty  of  criminal  axjts  other  than  those 
covered  by  the  indictment,  for  the  purpose  of  leading  to  the 
conclusion  that  the  accused  is  a  person  likely  from  his  criminal 
conduct  or  character  to  have  committed  the  offence  for  which  he 
is  being  tried.  On  the  other  hand,  the  mere  fact  that  the  evi- 
dence adduced  tends  to  shew  the  commission  of  other  crimes  does 
not  render  it  inadmissible  if  it  be  relevant  to  an  issue  before  the 

(1)  (1894)  A.C.  67,  at  p.  65. 
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H.  C.  OF  A.   jury,  and  it  may  be  so  relevant  if  it  bears  upon  the  question 

^^_^       whether  the  acts  alleged  to  constitute  the  crime  charged  in  the 

Hardgravk  indictment  were  designed  or  accidental,  or  to  rebut  a  defence 

Thk  King    which  would  otherwise  be  open  to  the  accused."     In   Reg,   v. 

Franncis  (1),  the   rule  was   stated   by   Lord   Coleridge   C.J.   in 

QriiHch  C.J.  _  •ni  tt  ••iii 

substantially  the  same  words: — ''It  seems  clear  upon  principle, 
he  said,  "  that  when  the  fact  of  the  prisoner  having  done  the 
thing  charged  is  proved,  and  the  only  remaining  question  is, 
whether  at  the  time  he  did  it  he  had  guilty  knowledge  of  the 
gravity  of  his  act  or  acted  under  a  mistake,  evidence  of  the  class 
received  must  be  admissible.  It  tends  to  show  that  he  was 
pursuing  a  course  of  similar  acts,  and  thereby  it  raises  a  pre- 
sumption that  he  was  not  acting  under  a  mistake.  It  is  not 
conclusive,  for  a  man  may  be  many  times  under  a  similar  mis- 
take, or  may  be  many  times  the  dupe  of  another ;  but  it  is  less 
likely  he  should  be  so  often,  than  once,  and  every  circumstance 
which  shows  he  was  not  under  a  mistake  on  any  one  of  these 
occasions  strengthens  the  presumption  that  he  was  not  on  the 
last,  and  this  is  amply  borne  out  by  authority." 

In   the  present  case  the  prisoner  has  collected  monej'  for  the 
State  and  the  Commonwealth.     It  is  immaterial  whether  he  is 
to  be  regarded  as  a  Commonwealth  officer,  or  a  State  officer,  or 
both.     In  either  view  he  received  money  for  different  accounts, 
and  obviously  his  answer  to  a  charge  of  misappropriating  the 
£28  15s.  5d.  might  be  :  "  Oh  !  yes.     I  paid  that  by  mistake  into 
the  State  account."   It  was  therefore  relevant  to  inquire  whether 
that  was  so,  and  to  show  by  other  evidence  that  there  was  a 
deficiency    in  his   State   account  as  well.      The   evidence   was 
tendered  for  that  purpose,  and  was  in  my  judgment  admissible 
for  the  purpose  of  rebutting  this  defence  which  might  have  been 
set  up. 

I  am  of  opinion,  therefore,  that  the  evidence  was  properly 
admitted,  and  the  conviction  should  be  affirmed. 

O'Connor  J.  I  agree  w^th  i;ay  learned  brother,  the  Chief 
Justice,  and  do  not  think  it  necessary  to  add  anything  except  in 
regard  to  Mr.  Sheridan's  contention  that  it  is  immaterial,  in  order 

(1)  L.R.  2  C.C.R.,  128,  at  p.  131. 
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to  constitute  an  offence  under  sec.  64,  whether  there  is  or  is  not  ^-  C.  of  A. 
any  fraudulent  intent.     (His  Honor  tlien  read  sec.  64  and  con-        ^_^ 

tinned) :  It  is  not  necessary  to  decide  whether  or  not  the  Crown  Hakd<jravk 

was  bound  to  prove  fraudulent  intent ;  or  whether,  as  Mr.  Be  van  ^'he  Kino. 

has  contended,  the  effect  of  the  section  in  its  present  form  is        

^  ^  ^  O'Connor  J. 

merely  to  throw  the  onus  of  disproving  fraud  on  the  accused, 
not  to  relieve  the  Crown  of  the  necessity  of  proving  fraud. 
However  that  may  be,  it  is  clear  that  the  offence  charged  involves 
the  proof  of  something  actively  done  by  the  accused.  He  must 
have  either  misapplied  or  improperly  disposed  of  or  made  use  of 
the  moneys  mentioned.  All  these  acts  imply  an  intention. 
Before  there  can  be  an  offence  there  must  be  the  intention  to  do 
something  which  amounts  to  a  misappropriation  or  an  improper 
disposal.  A  good  defence  to  that  charge  would  be  that  the 
misapplication  was  not  intentional,  that  the  mind  of  the  accused 
person  did  not  go  with  the  acts  charged.  In  order  to  meet  that 
defence  it  is  clear  to  my  mind  that,  on  the  principle  laid  down 
in  Makin  v.  Attomey-General  for  New  South  Wales  (1)  evidence 
may  be  given  to  show  tliat  there  were  other  instances  in  which  a 
deficiency  has  occurred  in  the  moneys  of  the  accused,  not  through 
mistake,  but  by  misapplication — in  other  words,  by  embezzle- 
ment. 

It  is  said,  however,  that  on  the  evidence  this  transaction  as  to 
the  £39  is,  first  of  all,  too  remote ;  and  in  the  second  place,  is  not 
connected  with  the  transaction  in  respect  of  w^hich  the  accused 
18  charged  sufficiently  to  enable  the  jury  to  draw  any  in- 
ference from  it.  It  appears  to  me  that  that  criticism  is  nob 
liome  out  by  the  evidence.  The  greatest  period  that  elapsed 
between  the  embezzlement,  if  there  was  one,  and  the  discovery 
of  the  deficiency  in  the  moneys  which  is  the  subject  of  the 
present  charge  was  less  than  three  months.  I  think  that  under 
the  circumstances  it  would  not  be  unreasonable  for  the  jury  to 
draw  a  conclusion  from  the  occurrence  of  this  embezzlement 
within  that  period  that  the  deficiency  charged  in  this  case  was 
not  a  mere  mistake.  Between  the  two  instances  I  think  it  is 
clear  that  there  is  a  connection.  The  duty  of  the  accused  was 
to  collect  certain    moneys   on    behalf    of    the   Couimonwenlth. 

(I)  (1894)  A.C.,  57. 


V. 

The  King. 

O'Connor  J. 
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H.  c.  OF  A.  Some  of  these  moneys,  respecting  which  he  has  been  charged 
with  misappropriation,  clearly  belonged  to  the  Commonwealth, 

Hardgkave  ^^^  were  used  and  applied  in  the  Commonwealth  service.  Tlie 
other  moneys,  which  he  collected  on  behalf  of  the  Common- 
wealtli,  were  apparently  to  be  paid  into  the  State  account,  and 
it  was  part  of  his  duty  to  send  a  statement  of  those  moneys  into 
the  Government  Savings  Bank.  But  in  both  cases  he  collected 
the  money  under  the  service  of  the  Commonwealth.  It  was 
public  money  under  the  Audit  Act  1901.  Tlie  Crown  sought 
to  meet  the  defence  of  accident  in  dealing  with  one  of  these  sets 
of  public  moneys  by  giving  evidence  that  there  was  misappro- 
priation of  public  moneys  in  the  other  set  both  sets  being  in 
charge  of  the  accused.  It  appears  to  me  that  the  connection 
between  these  instances  is  such  that  it  would  be  reasonable  for 
the  jury  to  draw  the  inference  that  the  failure  to  account  for 
the  deficiency  in  the  case  of  the  moneys  he  is  charged  with  mis- 
appropriating was  not  an  accident,  but  that  it  was  caused  in  the 
same  way  as  that  which  occurred  three  months  before  in  respect 
of  the  other  moneys. 

I  think,  therefore,  that  the  evidence  was  admissible,  and  that 
the  conviction  should  be  affirmed. 

Question  answered  in  the  negative.     Con- 
viction ajffirmed. 

Solicitors,  for  the  prisoner,  Biddulj^h  cfc  Salenger. 
Solicitor,  for  the  Crown,  The  Grown  Solicitor  foi'  New  South 
Wales, 

C.  A.  W. 
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COUNCIL  OF  THE  CITY  OF  BRISBANE    .    Appellants  ; 


AND 


HIS  MAJESTY'S  ATTORNEY-GENERAL 
FOR  THE  STATE  OF  QUEENSLAND 
(AT  THE  RELATION  OF  JAMES 
THOMAS  ISLES,  A  RATEPAYER  OF 
THE  CITY  OF  BRISBANE)  . 


Respondent. 


ON     APPEAL    FROM    THE    SUPREME    COURT    OP 

QUEENSLAND. 

lonl  Authoritiea  Act  (Queensland)  (1902,  N'o,  19),  aeca.  191,  192,  209,  210,  261,    H.  C.  of  A. 


265,  371 — Duly  of  Council  to  keep  separate  accounts  of  rates  from  separate 
divisions — Duty  to  expend  rates  in  division  where  raised — Deciaration  aiui 
injunction^  claim  of— Notice  of  action — Period  of  limitation — Demurrer. 

Sec  371  of  the  Local  Authorities  Act  (Queensland)  (1902,  No.  19),  which 
provides  {inter  cUia)  that  no  action  shall  be  brought  against  a  local  authority 
for  "anything  done  or  intended  or  omitted  to  be  done"  under  the  Act  until 
one  month  after  notice  in  writing  to  the  local  authority,  and  that  any  such 
action  must  be  brought  within  six  months  of  the  accruing  of  the  cause  of 
action,  has  no  application  to  a  claim  relating  to  the  future,  and  a  claim  for  a 
declaration  of  right  or  for  an  injunction  is  a  claim  of  that  nature. 

The  words  *' anything  .  .  .  intended  .  .  .  to  be  done "  in  that 
tection  mean  anything  done  which  at  the  time  it  was  done  was  intended  to 
be  done  in  obedience  to  the  Act. 

A  ratepayer  brought  an  action  against  a  local  authority  alleging  that  a  duty 
was  imposed  on  the  authority  by  sec.  265  of  the  Act  to  expend  the  rates  col- 
lected in  any  ward  upon  that  ward,  and  that  the  authority  had  not  fulfilled 
that  duty,  and  claiming  a  declaration  of  his  rights  under  that  section,  an 
injunction,  and  an  account  of  the  past  transactions  of  the  authority.  The 
authority  pleaded  the  two  defences  permitted  by  sec.  371,  to  which  the 
plaintiff  demurred. 

VOL.  IV.  16 


1906. 

Brisbane, 
Oct.  5,  6. 


Griffith  C.  J.. 

Barton  and 

O'Connor  J  J. 
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H.  C.  OF  A.  Hdd,  that  the  demurrer,  so  far  as  it  related  to  the  claim  for  a  declaration  of 

1900.  rights  and  an  injunction,  should  be  allowed,  but  that,  so  far  as  it  related  to 

''"^' — '  the  claim  for  an  account,  it  should  be  over-ruled. 

Brisbane 
CiTV  Council  Judgment  of  Supreme  Court  {Attorney- General,  at  the  relation  of  Isles  v. 

V.  The  Council  of  the  City  of  Brisbane,  (1906)  St.  R.  Qd.,  289),  varied. 

Attornev- 
(jkn'kral  of 
Queensland.  APPEAL  from  the  Supreme  Court  of  Queensland. 

The  City  of  Brisbane  is  divided  into  seven  wards.  The  Council 
collected  rates  from  these  wards,  and  expended  the  funds  generally 
upon  the  management  and  upkeep  of  the  city.  The  ratepayers 
of  the  two  most  central  and  wealthiest  wards,  conceiving  that 
the  rates  levied  from  them  were  being  largely  expended  for  the 
benefit  of  the  outlying  wards,  formed  an  association,  whose 
president  was  the  relator  in  the  present  case.  They  claimed 
that  the  Council  was  bound  by  the  Local  Atithorities  Act  (1902, 
No.  19),  sees.  209,  210,  261,  265,  to  expend  the  general  rates 
collected  in  any  ward  upon  works  in  such  ward,  and  to  keep 
separate  accounts  of  general  rates  collected  and  expended  in 
each  w^ard;  and  prayed  for  a  declaration  and  injunction  to  that 
effect,  and  an  account  also  to  be  taken  back  to  1st  April  1903, 
when  the  Local  AuthoHties  Act  1902  came  into  force.  The 
Council  in  their  statement  of  defence  pleaded  (paragraph  10) 
that  no  notice  in  writing;  had  been  given  of  the  action  as 
required  by  sec.  371  of  the  Act,  and  (paragraph  11)  that  the 
action  had  not  been  commenced  within  six  months  of  the  time 
when  the  right  of  action  accrued.  These  pleas  were  demurred 
to,  and  the  demurrer  was  allowed  in  toto  by  the  Supreme  Court, 
on  the  ground  that,  as  this  was  not  an  action  against  the 
municipality  for  "  anything  done  op  intended  or  omitted  to  be 
done  under  the  Act,"  sec.  371  did  not  apply.  {Attorney -General, 
,        at  the  relation  of  Isles  y.  The  Council  of  the  City  of  Brisbane  (1). 

From  this  decision  the  Council  appealed  to  the  High  Court. 

Lilley  (with  him  Shand  and  Wookock),  for  tlie  appellants. 
The  requirements  of  sec.  371  as  to  notice  of  action  and  limitation 
of  time  of  action  bind  the  respondent.  It  is  conceded  that  a  rule  of 
procedure  cannot  bind  the  Crown  in  the  person  of  the  Attomey- 
Oeneral ;  nor  can  a  Statute  of  Limitations.     But  in  the  present 

(1)  (1906)  SL  B.  Qd.,  289. 
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case  the  Attorney-General  merely  represents  the  relator,  and  in  ^-  ^-  ^^  ^' 

that  capacity  is  bound  by  sec.  371.     A  Statute  of  Limitations  is  ,^^ 

inapplicable  only  to  prerogative  rights ;  but  where  the  Attorney-  Brisbane 

General  has  no  independent  rights,  nor  any  rights  higher  than  *^^  ^^^  ^ 

those  of  the  relator,  the  Statute  applies :  'St.  Mary  Magdalen  v.    Attobney- 

^^  .  Gbnebalof 

Attorney 'General  {\)\  Attorney -General  w,  Wilson  {2),  This  is  Qdeknsland. 
Hubetantially  an  action  by  the  ratepayers  of  the  two  wards  to 
recover  their  money  from  the  other  wards  where  it  was  expended, 
and  to  have  it  restored  to  the  credit  of  the  wards  where  it  was 
levied.  The  facts  are  similar  to  Midland  Railway  Co.  v. 
Witldvgton  Local  Board  (3),  which  was  a  case  on  a  similar 
section  in  the  English  Pvihlic  Health  Act  1875  (sec.  264). 

Notice  of  action  was  necessary  here,  because  the  claim  is  for 
remedy  of  something  past.  CJtxipman,  M  or  sons  &  Co.  v.  Guardians 
of  the  Auckland  Union  (4);  and  Attorney-General  v.  Hackney 
Local  Board  (5)  were  suits  for  an  injunction  to  prevent  future 
dangers,  and  were  also  nuisance  cases.  The  relator's  claim  for  past 
relief  and  for  accounts  back  to  1903  is  not  taken  out  of  sec.  371  by 
the  claim  for  a  declaration  of  right  and  an  injunction,  and  notice 
should  therefore  have  been  given. 

The  requisites  of  the  Act  as  to  notice  apply  to  all  forms  of 
actions;  it  is  only  in  case  of  injunction,  where  great  and 
irreparable  injury  might  be  inflicted  unless  prompt  intervention 
can  be  obtained,  that  the  month's  notice  may  be  dispensed  with. 
But  the  present  is  certainly  not  a  case  where  the  sudden  inter- 
vention of  the  Court  is  necessary. 

Even  if  sec.  371  does  not  apply  to  the  future  relief  claimed, 
yet  the  Supreme  Court  was  wrong  in  allowing  the  demurrer  as 
to  both  defences.  When  a  demurrer  is  allowed,  the  whole  matter 
demurred  to  is  struck  out  of  the  pleadings — Order  XXIX.,  r.  11. 
The  appellants  are  entitled  to  judgment  as  to  the  claim  for  an 
account  of  transactions  more  than  six  months  old. 

LuHn  (with  him  Stninm  and  Graham),  for  the  respondent.  The 
objection  that  sec.  371  requires  a  month's  notice  of  action  and 
imposes  a  six  months'  limitation  is  only  a  technical  objection.     It 

(1)  6  H.L.C.,  189.  (4)  23  Q.B.I)..  294. 

(2)  70  L.J.  Ch.,  234.  (5)  L.U.  20  Kq.,  626. 

(3)  11Q.B.D.,  788. 


244 


HIGH    COURT 


[1906. 


H.  C.  OF  A.  ig  desired  to  have  the  substantial  issue  tried,  and  to  have  the 

^       provisions  of  the  Act,  as  to  expenditure  and  accounts,  interpreted. 

Brtbbank    Sec.  371  was  never  intended  to  apply  to  cases  where  an  injunc- 

CiTY  Council  ^j^j^  ^^  declaration  is  sought,  nor  in  any  cause  where  the  juris- 

Attoknky-  diction  was  equitable,  especially  where  brought  by  cestuis  que 

vxENKRAL  OF 

Queensland,  triiatent  against  their  trustee.  There  should  be  no  analogous 
treatment  of  sec.  371  to  that  applied  to  sec.  264  of  the  English 
Public  Health  Act,  because  that  was  passed  since  the  Judicature 
Act  In  a  claim  for  injunction  for  nuisance,  it  was  held  that  no 
notice  was  necessary:  Cooper  v.  Municipality  of  Brisbane  (1); 
Bateman  v.  Poplar  Board  of  Works  (2);  Attorney -Oeneral  v. 
Hackney  Local  Board  (3).  The  legislature  in  enacting  sec.  371 
must  be  taken  to  have  known  the  interpretation  of  the  Courts 
as  applied  to  actions  in  the  form  of  injunction  and  declaration. 
There  is  a  statutory  right  to  have  separate  accounts  kept,  so  that 
credit  may  be  given  for  the  amounts  that  should  have  been 
expended  in  each  of  the  wards,  and  so  that  a  ward  may  not  be 
wrongfully  charged  with  overdrafts.  The  words  in  sec.  371, 
"  unless  the  notice  is  proved,  the  jury  shall  find  for  the  defendant," 
and  **  tender  amends,"  are  clearly  inapplicable  to  this  class  of 
action.  In  Floiver  v.  Local  Board  of  Low  Leighton  (4)  the 
similar  section  (264)  was  held  inapplicable  to  a  suit  for  injunction 
and  subsidiary  relief.  See  also  Sellers  v.  Matlock-  Bath  Local 
Board  (5);  Batevuin  v.  Poplar  Board  of  Works  (6).  There  is 
nothing  as  to  the  future  in  sec.  371 ;  "  intended  to  be  done  "  does 
not  refer  to  future  aims,  but  to  something  that  has  been  done  in 
supposed  pursuance  of  powers  given  by  the  Act :  Chapman, 
Moi\Hons  <fc  Co.  V.  Guardians  of  the  Auckland  Union  (7). 

If  the  wards  of  the  respondent  ratepayers  are  in  credit  on  a 
proper  system  of  accounts,  they  are  entitled  to  a  remission  of 
rates  leviable  on  them :  sec.  210  (5). 

[Griffith  C.J. — Can  a  Court  entertain  a  suit  for  an  account 
except  as  incidental  to  a  pecuniary  obligation  to  which  it  can  give 
effect  ?] 

There  is  a  statutory  right  to  be  credited  with  the  balance  of 


(1)  10Q.L.J.,  120,  at  p.  126. 

(2)  .S3Ch.  D.,  360. 

(3)  L.R.  20Eq.,626. 

(4)  6Ch.  D.,  347,  at  p.  352. 


(5)  14  Q.B.I)..  928,  at  p.  934. 

(6)  33  Ch.    D.,  360,  at  p.  368,  per 
North  J. 

(7)  23  Q.B.D.,  294,  at  p.  303. 
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rates  paid  and  not  expended  in  the  wards.     This  is  essential  to   H-  C.  of  a. 
the  right  of  separated  accounts  which  the  Act  gives.  ^^^' 

Sec.   371,  as  a  Statute  of  Limitations,  does  not  apply  to  the     Brisbane 
relatioDship  of  trustee  and  cestui  qvue  triist  between  Council  and  ^''^y  ^<juncil 
ratepayers :  Bradford  v.  Municipcdity  of  Brisbave  (1) ;  Attorney-    Attornby- 
hetiercU  v.   Brecon   Corporat%on  (2);   Le%th   Council   v.   Xei^A  Qdeeksland. 
Harbour  and  Docks  Commissioners  (3). 

The  Full  Court  in  allowing  the  demurrer  expressly  said  that 
the  Judge  at  the  hearing  would  leave  out  of  consideration  any- 
thing in  the  accounts  covered  by  the  six  months  limitation ;  but 
the  appellants  had  the  judgment  now  under  appeal  drawn  up  in 
this  particular  way,  for  which  the  respondent  is  not  answerable. 

LUley,  in  reply.  All  the  cases  cited  as  to  injunction  are  cases 
of  nuisance  where  immediate  injury  was  to  be  feared.  Sec.  371 
obviously  could  not  apply  there,  because  the  injury  would  be 
complete  before  the  month  was  over ;  and  the  section  refers  only 
to  something  "done  or  intended  or  omitted  to  be  done."  But 
there  were  no  cases  where  notice  was  held  unnecessary  where 
damages  and  injunction  were  claimed  together.  The  "jury"  in 
sec  371  could  be  omitted  where  juries  were  not  used;  in  fact, 
"jury  "  there  could  only  mean  "  the  tribunal."  Similarly, "  tender 
amends"  should  be  read  distributively,  and  left  out  in  cases 
where  it  would  not  apply.  Notice  of  action  was  necessary,  and 
the  action  also  is  too  late :  Midland  Railway  Co.  v.  Witkington 
Local  Board  (4);  Waterhouse  v.  Keen  (5);  Selmes  v.  Judge  (6); 
Cree  v.  St  Pancras  Vestry  (7). 

Griffith  C.J.  This  is  an  action  by  the  Attorney-General  on 
the  relation  of  a  ratepayer  of  the  City  of  Brisbane  against  the 
Municipal  Council  claiming  a  declaration  of  rights  under  the 
Local  Authorities  Act  1902,  an  injunction  to  restrain  the  defend- 
ants from  committing  in  future  what  are  alleged  to  be  mistakes 
that  they  have  made,  and  an  account  of  their  transactions  in  the 
past.      Such  an  account  can  only   be  claimed   as  ancillary   to 

(1)  11  Q.L.J.,  44.  (5)  4  B.  &  C,  200. 

(2)  10  Ch.  D.,  204.  (6)  L.R.  6  Q.B..  724. 

(3)  (1899)  A.C.,  508.  (7)  (1899)  1  Q.B.,  693. 

(4)  11  Q.B.D.,  788,  at  pp.  794-5. 
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H.  C.  OF  A.  some  substantial  relief  which  the  Court  has  jurisdiction  to  give. 

1906.        rpj^^  foundation  of  the  action  is  this :  By  the  Act  it  is  provided  in 

Brisbane    sec.  265 :  "  When  an  Area  is  divided  the  Local  Authority  shall 

City  CorNciL  jjj  ^y\  cases  keep  a  separate  and  distinct  account  of  all  moneys 
Attorney-   received  in  respect  of  General  Rates  levied  upon    the    rateable 

Queensland,  land  in  the  several  divisions,  and  of  any  moneys  received  by  the 
Griffithc J     ^^^^^  Authority  by  way  of  endowment  upon  such  rates  respec- 
tively, so  that  the  moneys  so  received  shall  be  credited  to  the 
same  accounts  as  the  rates  in  respect  of  which  they  were  respec- 
tively received. 

"  And  save  as  hereinafter  provided  all  moneys  expended  upon 
works  within  the  limits  of  a  division  shall  be  debited  to  the 
account  of  that  division  ;  "  &c. 

The  municipality  of  Brisbane  is  divided  into  wards,  or  divisions 
as  they  are  called  in  the  Act.     The  plaintiflf's  contention  shortly 
is  this,  that  each  ward  is  to  be  regarded  as  a  financial  unit,  that 
the  general  rates  levied  on  the  property  within  that  ward,  and 
any  contributions  received  from  the  Government  in  respect  of 
those  rates  are  to  be  treated  as  a  separate  fund,  distinct  from  the 
funds  raised  in  a  similar  manner  in  respect  of  other  divisions ; 
and  that  in  like  manner  the  expenditure  of  each  ward  is  to  be 
debited  to  that  ward,  so  that  one  ward  may  be  in  credit,  and  may 
have  more  money  than  is  required  to  carry  out  municipal  works 
within    it,   while   another   may   be   unable   to   provide   enough 
money  for  carrying  on  its  works.     In  one  sense  the  csise  may  be 
regarded  as  analogous  to  a  partnership  action,  that  is,  a,s  an  action 
between  partners  in  which  the  plaintiff  complains  that  the  dis- 
tribution of  the  profits  of  the  partnership  has  not  been  made 
according  to  the  partnership  deed,  and  asks  for  an  account,  and 
that  he  may  get  what  he  ought  to  have  received  it*  a  proper 
distribution  had  been  made.     That  is  substantially  the  case  made. 
Whether  an  action  will  lie  for  that  purpose  having  regard  to  the 
provisions  of  the  Act  relating  to  the  auditing  of  accounts,  or 
whether  it  is  not  a  matter  to  be  finally  determined  by  the  Local 
Authority  itself,  in  other  words,  whether,  assuming  the  plaintiffs 
contention  to  be  well-founded,  an  action  will  lie,  so  that  the  Court 
can  control  and  investigate  the  matter,  are  questions  which  arise 
upon  the  face  of  the  statement  of  claim.     That  point  has  not 
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been  argued  before  us,  but  for  the  purpose  of  to-day,  I  assume   H.  C.  of  a. 
that  the  Supreme  Court  can  declare  the  proper  construction  of 
the  Act  in  a  suit  framed  as  this  one  is,  and  can  control  the  defen-     Bbisbank 
dants  in  the  performance  of  their  duties  with  respect  to  expend-  ^'''^  Council 
ing  the  moneys  received  in  each  of  the  different  wards.     The    Attobney- 

Jfj  1  Ti  .  .|»i-       CrKNBRAL  OF 

defendants  have  pleaded,  among  other  things,  that  no  notice  of  this  Queensland. 
action  was  given  to  them,  and  that  the  action  was  not  commenced    QrimuTc  j 
within  six  months  of  the  accruing  of  the  cause  of  action.     Those 
defences  are  both  founded  upon  sec.  371,  which  provides,  so  far  • 
as  is  material  in  the  present  case,  that  an  action  shall  not  be 
brought  "  against  a  Local  Authority,  or  any  member  thereof,  or 
any  officer  of  a  Liocal  Authority,  or  person  acting  in  his  aid,  for 
anything  done  or  intended  or  omitted  to  be  done  under  this  Act, 
until  the  expiration  of  one  month  after  notice  in  writing  has  been 
served  on  such  Local  Authority,  member,  officer  or  person,  clearly 
stating  the  cause  of  action,  and  the  name  and  place  of  abode  of 
the  intended  plaintiff,  and  of  his  solicitor  or  agent. 

"  On  the  trial  of  any  such  action  the  plaintiff  shall  not  be  per- 
mitted to  go  into  evidence  of  any  cause  of  action  which  is  not 
stated  in  the  notice  so  served. 

"Unless  such  notice  is  proved,  the  jury  shall  find  for  the 
defendant. 

"  Except  in  the  case  of  a  registered  proprietor  of  or  other  person 
having  any  estate  or  interest  in  land  who  claims  to  have  been 
wrongfully  deprived  of  such  land  or  such  estate  or  interest  by 
reason  of  the  sale  of  such  land  in  pursuance  of  the  provisions  of 
Subdivision  VI.  of  Part  XIL  of  this  Act,  every  such  action  shall 
be  commenced  within  six  months  next  after  the  accruing  of  the 
cause  of  action,  and  not  afterwards,  and  shall  be  tried  in  the 
circuit,  district,  or  place  where  the  cause  of  action  occurred,  and 
not  elsewhere. 

"  Any  person  to  whom  any  such  notice  of  action  is  given  may 
tender  amends  to  the  plaintiff,  his  solicitor,  or  agent  at  any  time 
within  one  month  after  service  of  the  notice,  and,  in  case  the  same 
is  not  accepted,  may  plead  such  tender." 

The  learned  Judges  were  of  opinion  that  that  section  had  no 
application  to  an  action  of  this  kind.     Now,  the  claim  in  this 
I       action  is  partly  in  respect  of  the  past,  that  is,  as  to  mistakes 
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H.  C.  OF  A.  alleged  to  have  been  made   by   the   defendants   in   improperly 

appropriating  the  moneys  that  they  have  received  in  the  different 

Brisbane     wards,  and  partly  it  is  a  claim  in  respect  of  the  future.     With 

City  Council  respect  to  the  account  it  cannot  be  said  that  what  is  complained 

Attorney-   of  is  not  something  that  has  been  done  under  the  Act.     What  is 
Cteneral  of  ,       _ 

Queensland,  alleged  is  that  the  moneys  that  the  defendants  have  received, 

Griffitho  J.  ^^^  which  they  were  bound  by  law  to  expend  in  one  part  of  the 
miinicipality,  have  been  expended  in  another.  That  is  a  com- 
.  plaint  of  something  done.  The  complaint  that  money  has  been 
received  in  one  ward  and  has  not  been  credited  to  that  ward  or 
expended  in  it  is  a  complaint  of  something  omitted  to  be  done. 
There  can  be  no  doubt  whatever  that,  whatever  was  done  or 
omitted  to  be  done,  it  was  done  or  omitted  to  be  done  with  the 
intention  of  obeying  the  law  within  the  meaning  of  sec.  371. 
The  word  "  intended,"  as  pointed  out  by  Bowen  L.J.  in  a  case 
which  I  will  directly  mention,  clearly  relates  to  the  state  of 
mind  of  a  party  when  he  does  an  act  or  omits  to  do  an  act,  and 
not  to  the  intention  to  do  something  in  the  future.  But,  so  far  as 
the  claim  for  a  declaration  of  right  and  an  injunction  are  con- 
cerned, the  action  relates  to  the  future,  and  it,  therefore,  does  not 
fall  within  the  grammatical  language  of  sec.  371,  because  that 
section,  as  I  have  pointed  out,  refers  to  the  past,  to  something 
that  has  been  done  or  omitted  to  be  done  before  the  action  was 
brought,  or  intended  to  be  done  in  the  sense  of  referring  to  an  act 
done  with  the  intention  of  complying  with  the  Act.  So  that,  so 
far  as  relates  to  the  future,  the  section  apparently  has  no  applica- 
tion, and  that  is,  I  think,  concluded  by  authority.  I  refer  to  the 
case  of  Chapman,  Morsons  &  Go.  v.  Guardians  of  the  Auckland 
Union  (1).  That  was  an  action  for  an  injunction  against  a  local 
authority  which  was  protected  by  Statute  in  precisely  similar 
language  to  the  section  now  under  consideration.  The  action  was 
for  an  injunction  to  restrain  a  nuisance.  The  learned  Judge  at  the 
trial  thought  the  nuisance  was  proved,  but  that  there  was  no  case 
for  granting  an  injunction,  and  he  awarded  damages.  Objection 
was  taken  that  no  notice  of  action  was  given,  and  that  the  action 
had  not  been  brought  within  six  months.  It  was  held  by  the 
Court  on   the   authority   of  a  previous   case,  that  this  section 

(1)  23  Q.B.1).,  294. 


4  CIuR]  OF   AUSTRALIA.  249 

has  no  application  to  an  action  for  an  injunction    to  restrain  a    H.  C.  ofA. 

fatare  nuisance.     As  to  the  damages,  it  was  pointed  out  in  the 

coarse  of  the  judgment  that  the  damages  given  were  not  damages     Brisbane 

for  a  past  wrong,  but  were  damages  in  lieu  of  the  prospective  ^^"^^  ^^^^^'^ 

injunction.     Lord  Esher  M.R.  said  (1) : — "  I  take  it  that  the  view    Attorney- 

General  of 
expressed  by  Fry,  L.J.  in  Fritz  v.  Hobson  (2)  (on  Lord  Cairns'  Qukbnsland. 

Ad  under  which  these  damages  were  awarded)  is  correct,  viz.,  that    Q^^ih^  j 
the  Act   gave  the  Court  of  Chancery  power   not  only  to  give 
damages  in  respect  of  the  past  injury,  but  to  give  them  alterna- 
tively instead  of  an  injunction,  and  therefore  in  respect  of  damage 
which  was  prospective  when  the  writ  issued." 

It  was  pointed  out  by  Bowen  L.J.  still  more  clearly   in  his 
judgment   that  in   a  case   of   this   kind  the  Judge  should  see 
whether  it  is  a  bond  fide  claim  for  an  injunction  to  obtain  future 
protection.     He  said  (3) : — "  As  to  the  claim  for  future  protection  I 
think  a  Judge  would  have  to  consider  whether  the  action  is 
really  brought  for  the  purpose  of  obtaining  an  injunction,  and,  if 
80,  he   has   further  to   consider   whether   the   plaintiff  can  be 
adequately   protected   without   an   injunction.      He   must    look 
for  one   purpose    to    the    state    of   things   at   the    time    when 
he  is  giving  judgment,  for  the  other  to  the  moment  of   time 
when  the  action  was  brought.     He  must  look  to  the  existing  state 
of  things  to  see  whether  protection  by  injunction  is  then  needed, 
and  if  not  he  will  not  grant  an  injunction ;  but  he  must  also  look  to 
the  initial  stage  of  the  action  to  see  whether,  when  it  was  brought, 
a  bond  fide  claim  for  an  injunction  existed.     If  he  comes  to  the 
conclusion  that,  though  there  was  a  bond  fide  claim  for  an  injunc- 
tion at  the  time  when  the  action  was  brought,  an  injunction  is 
not  necessary  and  that  damages  are  an  adequate  relief  in  substi- 
tution for  an  injunction,  he  may  give  such  damages.     The  question 
which  the  Judge  must  consider  in  order  to  determine  whether 
notice  of  action  is  necessary  is  whether  the  real  object  of  the 
action  is  protection  for  the  future,  or  merely  damages  for  the 
past. 

"The  learned  Judge  in  the  present  case  seems  in  effect  to  have 
disposed  of  the  case  upon  the  principles  which  I  have  mentioned. 

11)  23  Q.B.D.,  294,  at  p.  298.  (2)  14  Ch.  D.,  542. 

(3)  23  Q.B.D.,  294,  at  pp.  303-4. 
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H.  C.  OK  A.   He  appears  to  me  to  have  declined  to  grant  an  injunction  because 

he  thought  that,  under  the  circumstances,  the  plaintiffs  would  be 

Brisbank    adequately  protected  in  the  future  without  one;  and  he  has  not 

C.TV  CouNCM.  f^it  himself  prevented  from  giving  the  damages  he  has  given,  by 

Attorney-    reason  of  there  having  been  no  notice  of  action.     Why  ?  Because 
General  of  .  i       i  .  .  .  ,      .       .        - 

Queensland,  the  damages  so  given  by  him  were  given  m  substitution  for  an 

oriffitJTc  J     injunction,  and  to  afford  complete  relief  in  respect  of  a  part  of  the 

action,  the  object  of  which  was  not  the  recovery  of  damages  for 

the  past  but  protection  for  the  future." 

I  am  of  opinion,  therefore,  both  on  the  authority  of  that  ca.se, 
and  on  the  verbal  construction  of  the  section,  that  it  has  no 
application  to  a  claim  only  relating  to  the  future,  and,  in  my 
opinion,  a  claim  for  a  declaration  of  right  and  a  claim  for  an 
injunction  are  of  that  nature.  So  far,  therefore,  I  think  that  the 
demurrer  was  well  founded. 

But  with  respect  to  the  claim  in  respect  of  past  acts  and 
omissions  other  considerations  arise.  This  branch  of  the  case,  I 
think,  is  also  concluded  by  authority — authority  antecedent  to 
the  passing  of  the  Act — so  that  the  legislature  must  be  taken  to 
have  been  aware  that  they  were  adopting  language  which  had 
been  the  subject  of  judicial  interpretation. 

It  is  only  necessary  to  refer  very  briefly  to  the  provisions  of  the 
Act  with  respect  to  accounts.  The  Act  contains  very  elaborate 
provisions  on  that  subject.  Sees.  251, 252  and  253  make  provision 
for  the  selection  of  competent  auditors.  By  sec.  252  the  Minister 
is  empowered  to  appoint  a  properly  qualified  person  as  auditor 
for  each  municipal  area,  who  is  to  receive  out  of  the  local  funds 
such  remuneration  as  the  Miruster  may  fix.  Sec.  255  requires 
him  annually  to  examine  the  accounts,  and  directions  are  given 
as  to  the  mode  of  examination  and  the  information  he  is  to  receive, 
and  he  is  to  give  a  certificate.  Any  person  interested  in  the 
accounts,  either  as  a  creditor  or  a  ratepayer,  may  be  present  at 
the  audit  and  make  any  objection,  in  writing,  to  any  part  of  them. 
By  sec.  256  it  is  provided  : — *'(1)  The  accounts  so  balanced  and 
audited  as  aforesaid,  and  either  allowed  or  disallowed  by  the 
auditor,  together  with  any  written  objections  made  by  creditors 
or  ratepayers,  shall  be  produced  at  the  first  ordinary  meeting  of 
the  Local  Authority  after  such  audit  or  at  some  adjournment 
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thereof,  at  which  meeting  any  person  who  has  made  any  such    H.  c.  of  A. 
objection  may  be  heard  in  support  thereof.  v_«l 

"(2)  The  accounts  shall  then  be  finally  examined  and  settled     Brisbane 
by  the  Local  Authority,  and  if  the  same  are  found  just  and  true  ^'"^  CocNcir. 

they  shall  be  allowed,  and  certified  accordingly  under  the  hand  of    Attornet- 

,  i.        1  .  Gknbral  of 

the  chairman  of  such  meetmg.  Queensland. 

"  (3)  After  such  accounts  have  been  so  allowed  and  signed  by    q^^^JTo-j 

soch  chairman,  and  also  by  the  auditor,  as  hereinbefore  provided, 

the  same  shall  be  final  as  against  all  persons  whomsoever." 

As  to  what  will  be  the  effect  of  those  sections  upon  the 
plaintiffs  alleged  cause  of  action  it  is  not  necessary  to  express  an 
opinion.  I  only  allude  to  the  point  now,  because  the  claim  to 
w-open  accounts  for  past  years  is,  as  I  have  already  pointed  out, 
a  claim  in  respect  of  something  that  has  been  done,  or  omitted  to 
be  done  in  the  past  The  case  that  I  referred  to  as  concluding  this 
point  is  Midland  Railway  Co,  v.  Withington  Local  Board  (1). 
The  learned  Chief  Justice  in  this  case  referred  specially  to  the 
provision  that  the  defendant  may  tender  amends,  and  thought 
that,  since  the  jury  is  required  under  certain  circumstances  to 
tind  for  the  defendant,  the  section  could  not  have  been  intended 
to  apply  to  an  action  of  this  kind.  In  that  case  Brett  M.R. 
said  (2) : — "  I  incline  to  think  that  the  draftsman  of  this  section 
had  his  mind  directed  to  actions  of  tort;  it  rather  applies  to 
actions  sounding  in  damages;  but  the  question  is  what  is  the 
meaning  of  the  whole  section  ?  I  am  prepared  to  say  that  it 
applies  to  everything  intended  to  be  done  or  omitted  to  be  done 
under  the  powers  of  the  Act."  And,  again  (3) : — "  It  is  suggested 
that  the  use  of  the  term  *  tender  of  amends*  in  sec.  264,  is 
decisive  in  favour  of  the  argument  for  the  plaintiffs :  no  doubt 
It  IS  a  matter  worthy  of  observation.  But  I  do  not  think  that 
this  expression  is  sufficient  to  outweigh  other  considerations." 
Pry  L.J.  expressed  his  approval  of  the  construction  adopted  by 
the  Master  of  the  Bolls,  and  said  (4) : — "  It  is  said  that  previous 
decisions  do  not  apply,  because  here  no  physical  power  has  been 
put  in  force,  such  as  distress  or  the  like,  and  that  only  actions  of 
tort  are  within  the  section.    I  think  that  a  vicious  argument,  and 

(1)  11  Q.B.D.,  788.  (3)  11  Q.B.D.,  788,  at  p.  795. 

(2)  11  Q.B.D,,  788,  at  p.  794.  (4)  11  Q.B.D.,  788,  at  p.  796. 


[1906. 

'e  on  the 

Supreme 

I  think 

to  every 

ed  to  be 

intended 
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■wen  l^J. 

a    thing 

intepded  to  be  done  in  the  future,  but  which,  at  the  time  ol 

doing   it,   is  supposed  to  be  done  under  the  provisions  of  the 

Act"  (1).     I  think,  therefore,  that  so  far  as  this  is  an  action  for 

re-opening  past  transactions,  it  is  an  action  that  comes  within 

the  express  provisions  of  sec.  371. 

The  formal  order  should  be  :  Order  appealed  from  varied  as 
follows:  demurrer  to  10th  paragraph  of  the  defence  allowed,  so 
far  as  the  paragraph  is  pleaded  to  a  claim  for  a  declaration  of 
right  and  an  injunction,  and  over-ruled  so  far  as  it  is  pleaded  to 
a  claim  for  an  account ;  demurrer  to  the  11th  paragraph  allowed 
so  far  as  it  in  pleaded  to  a  claim  for  a  declaration  of  right  and 
an  injunction  and  claim  for  an  account  of  matters  arising  within 
six  months  before  the  commencement  of  the  action,  and  over- 
ruled as  to  the  residue  of  the  claim  ;  each  party  to  bear  his  own 
costs. 

Barton  J.  I  quite  agree  upon  the  construction  of  the  Act, 
and  upon  the  authorities,  and  I  do  not  think  I  can  make  the 
■natter  clearer  by  anything  I  can  add. 

O'Connor  J,     I  am  entirely  of  the  same  opinion. 

Jndipnmt  varied  accordrngly. 

Solicitors,  for  the  appellants,  MacPkerson,  Macdonald-Putersoti 
&  Co. 

Solicitors,  for  the  respondent,  Atthmv  &  M<icG^-egor. 

N.  G.  P. 
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AND 
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Plaintiff, 

ON  appeal  from  THE  SUPREME  COURT  OF 
western  AUSTRALIA. 

I^/amation — Proeecutimi — Compromise  of  prosecution  by  deed — Public  policy —    H.  C.  of  A. 
Uncei-taiHty  of  duration  of  paymeiU  —Interpretation.  1906. 

8.  and  K.  who  had  been  cohabiting  together  agreed  by  deed  to  live  apart  Perth, 

for  the  future.      By  the  first  paragraph  of  the  deed  K.  agreed  to  pay  S.  a  Oct.  25,  26. 

certain  sum  per  month,  no  period  being  mentioned  for  the  continuance  of 

the  payments.     By  the  second  paragraph  of  the  deed  S.  agreed,  in  considera-  .  GrifflthC.J., 

tion  of  the  monthly  payment,  to  withdraw  proceedings  pending  against  K.  nS^ns'jJ 
upon  a  complaint  which  on  the  same  day  she  had  laid  against  him  for  unlaw- 
fully publishing  oral  defamatory  matter  about  her. 

Held :  That  such  agreement  was  not  void  for  uncertainty,  as  it  must  be 
construed  as  meaning  that  K.  would  pay  S.  the  specified  monthl}'  sum  during 
their  joint  lives. 

Held,  further :  That  as  the  ofience  the  subject-matter  of  the  prosecution 
was  not  of  a  public  nature,  but  was  one  for  which  the  injured  person  could 
sue  and  recover  damages,  the  general  rule  of  law  that  an  agreement  to  stifle  a 
prosecution  is  contrary  to  public  policy  and  void  did  not  apply. 

Decision  of  the  Supreme  Court:  Simmonds  v.  Kti-ridge^  8  W.A.L.R.,  132, 
affirmed. 


254  HIGH   COURT  [1906. 

H.  C.  OF  A.  Appeal  from  the  Supreme  Court  6i  Western  Australia. 

1906. 

.^^^^  S.,  a  married  woman,  was  living  in  adultery  with  K.,  and 

Kerridge    during  a  quarrel  K.  published  oral  defamatory  matter  about  her. 

SiMMONDs.  S.  summoned  K.  criminally  for  defamation.  The  same  day  that 
the  summons  was  issued  the  parties  came  to  a  settlement,  and 
executed  a  deed  whereby  it  was  agreed  that  K.  should  pay  S.  a 
certain  sum  per  month,  no  period  being  mentioned  for  the  con- 
tinuance of  the  payments,  and  S.  agreed,  in  consideration  of  the 
monthly  payment  to  withdraw  proceedings  pending  against  K. 
upon  a  complaint  which  she  had  laid  against  him  for  unlawfully 
publishing  oral  defamatory  matter  about  her.  On  an  action 
being  brought  by  S.  for  instalments  of  the  monthly  sums,  she" 
was  nonsuited  by  Mr.  Commissioner  Roe  on  the  ground  that  the 
agreement  was  immoral,  and  also  against  public  policy.  The  Full 
Court  set  aside  the  nonsuit  and  ordered  a  new  trial  (1).  K. 
appealed  to  the  High  Court  by  special  leave. 

Keenan  A.-G.  (Mayhall  with  him),  for  the  appellant.  It  can- 
not be  argued  that  the  agreement  was  immoral,  as  it  terminated 
the  illicit  relationship ;  and  the  fact  that  the  consideration  was 
immoral  cohabitation  is  cured  by  the  agreement  being  under  seal. 

But  the  contract  is  void  for  uncertainty  ;  there  is  no  definite 
term  fixed  for  which  the  monthly  payments  are  to  continue  ; 
plaintiff  in  her  evidence,  six  months  after  the  agreement,  spoke  of 
"  the  end  of  our  contract." 

There  was  an  illegal  consideration  in  the  agreement;  which  was 
for  compounding  a  prosecution.  S.  charged  K.  with  "  unlawfully 
publishing  defamatory  matter,"  under  the  CHminal  Code,  sec. 
358.  This  may  be  dealt  with  summarily,  but  only  by  consent ; 
witliout  such  consent  the  offence  is  indictable. 

Any  agreement  to  alter  or  interfere  with  the  course  of  justice 
is  illegal  and  void :  Lound  v.  Grimwdde  (2).  Where  it  is 
an  implied  term  of  an  agreement  that  a  prosecution  shall  be 
stifled,  it  is  illegal.  The  prosecution  puts  pressure  on  the 
person  threatened,  and  amounts  to  illegal  coercion,  practically 

(1)8  \V.  A.L.K.,  132.  (2)  39  Cli.  1).,  605. 
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UackmaiL  If  the  matter  compromised  is  a  mere  matter  of  ^-  C.  op  A. 
reparation,  as  in  libel,  the  Court  will  favour  the  compromise ; 
but  where  it  is  made  a  matter  of  bargain,  the  Court  will  dis- 
countenance it.  Reparation  in  a  case  of  libel  means  apology  and 
withdraw^al,  but  can  never  include  money  payments,  which  are 
purely  a  bargain,  as  in  this  case :  Jones  v.  Merionetlishire 
Permo/nent  Benefit  Building  Society  (1).  The  foundation  of 
prosecution  for  libel  is  that  there  is  a  strong  element  of  public 
injury,  the  danger  of  provoking  a  breach  of  the  public  peace.  It 
is  not  permissible  to  stifle  a  prosecution  before  it  comes  into 
Court ;  such  compromise  should  be  under  the  eye  of  the  Court ; 
the  parties  must  come  into  Court  and  there  withdraw  the  prose- 
cution: Russell  on  Crimes,  6th  ed.,  vol.  i.,  pp.  413-14;  Keir  v. 
Leemaii  (2).  The  Courts  are  jealous  to  prevent  their  supervision 
over  the  interests  of  the  public  in  criminal  prosecutions  from 
beiEig  flouted  by  secret  agreements:  Windkill  Local  Board  of 
Health  v.  Vint  (3).  The  true  test  is  whether  the  parties  under- 
took a  "  reparation "  or  a  "  bargain"  when  they  compromised. 
It  is  to  the  public  interest  to  prevent  scandalous  libels  from 
being  compounded  by  bargains  for  money :  Odgtrs  on  Libel, 
4th  ed.,  p.  691 ;  Reg,  v.  The  "  Wodd  "  (4).  If  any  part  of  the 
consideration  for  the  agreement  is  attributable  to  this  illetjal 
purpose,  the  whole  agreement  is  void. 


Clydesdale,  for  the  respondent.  As  to  the  point  that  coercion 
was  used  to  bring  about  this  agreement,  no  evidence  was  given 
of  coercion.  The  plaintiffs  evidence  disclosed  none,  and  a  non- 
suit was  thereupon  granted. 

An  injured  individual  may  compromise  his  private  damage  in 
any  way  he  chooses :  Keir  v.  Leeman  (2),  which  was  a  case  for 
assault  and  riot.  That  was  the  law  in  1846  and  has  been  recog- 
nized from  then  to  the  present  time.  In  1890,  in  Windkill  Local 
Board  of  Health  v.  Vint  (5),  Fry  LJ.,  explained  the  rule  to 
mean  that  when  the  subject  of  the  indictment  was  a  matter  of 
general  public  concern  it  could  not  be  compromised. 


U)  (1892)  ICh.,  173. 

(2)  6  Q.B.,  308  ;  9  Q.B.,  371. 

(3)  45  Ch.  D.,  351. 


(4)  13CoxC.C.,305. 

(5)  45  Ch.  D.,  351,  at  p.  364. 
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Society  (1)  the  offence  compromised  was  a  crime,  viz.,  embezzle- 

Kebridgb    ment,  and  no  agreement  to  stifle  that  prosecution  could  on  any 

8IMM0ND8    account  be  held  valid     The  distinction  between  "  bargain  "  and 

"  reparation  "  there  drawn  was  only  directed  to  the  crime  there 

involved.  Clu^bb  v.  Hutson  (2)  was  also  a  case  of  a  crime.  The 
sole  test  is  whether  the  public  could  possibly  have  an  interest  in 
the  injury  compromised,  which  they  clearly  could  not  in  a  mere 
personal  dispute  over  abusive  language. 

On  the  alleged  uncertainty,  HitcJicock  v.  Goker  (3)  established 
that  similar  words  as  to  the  duration  of  agreement  were  valid. 
It  was  a  promise  to  pay  the  monthly  sum  during  their  joint  lives 
so  loner  as  unmolested. 

Keenan  A.G.,  in  reply.  Criminal  informations  cannot  be  com- 
promised :  R.  V.  Newton  (4).  There  is  a  social  duty  to  prosecute 
every  injury  which  amounts  to  a  misdemeanour ;  the  injured 
person  who  institutes  or  threatens  criminal  proceedings  cannot 
compromise  them  for  money,  at  peril  of  the  growth  of  public 
disorders. 

Griffith  C.J.    This  is  an  action  brought  by  the  plaintiff,  a 
married   woman,  against   the  defendant  to  recover  arrears  of 
money  payable  under  a  deed  dated  1st  June  1905.     The  deed 
recited   that   the  plaintiff  and  defendant  had  been  cohabiting 
together  and  had  agreed  to  live  apart  for  the  future  upon  tlie 
terms  thereinafter  mentioned.     By  the  first  paragraph  the  de- 
fendant agreed  to  pay  to  the  plaintiff  the  sum  of  £13  per  month, 
no  period  being  mentioned  for  the  continuance  of  the  payment. 
The  second  paragraph  was  to  the  effect  that  for  the  consideration 
aforesaid  the  plaintiff  agreed  to  live  apart  from  the  defendant, 
and  not  to  call  upon  him  or  interfere  with  or  molest  him  in  any 
way,  and  also  to  hand  over  to  him  any  letters  and  telegrams 
which  she  had  in  her  possession,  and  also  to  withdraw  the  pro- 
ceedings then  pending  in  the  Laverton  Police  Court  against  him 
for  defamation.     It  appears  that  upon  the  same  date,  Ist  June 

(1)  (1892)  1  Ch.,  173.  (3)  6  A.  &  E.,  438. 

(2)  18  C.B.  N.S.,  4U.  (4)  19  T.L.R.,  627. 
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1905,  a  sammons  had  been  issued  against  the  defendant  on  the   H-  C-  ^^  A- 

«      .  1906 

plaintiff's  complaint  for  unlawfully  publishing  oral  defamatory 
matter  about  her.     The  plaintiff  sued  on  this  deed  for  arrears  of 
the  stipulated  payment.     At  the  trial  before  Mr.  Commissioner 
Roe  the  deed  was  proved,  and  the  summons  was  proved.     Objec- 
tion was  taken  that  the  agreement  was  void  in  point  of  law,  first, 
on  the  ground  that  it  was  an  agreement  made  without  considera- 
tion upon  the  determination  of  an  immoral  cohabitation.     That 
objection  is  met  by  the  fact  that  the  instrument  was  under  seal. 
A  further  objection  was  taken  that  the  agreement  was  against 
public  policy,  and  therefore  void,  being  given  for  the  purpose  of 
stifling  a  prosecution  for  an  indictable  offence.     No  doubt,  by  the 
agreement   the  plaintiff  expressly  agreed  to  withdraw  proceed- 
ings for  an  indictable  misdemeanour.     The  question,  therefore, 
whether  an  agreement  to  withdraw  proceedings  for  defamation  is 
void  as  being  contrary  to  public  policy  is  distinctly  raised  for  our 
consideration.     The  withdrawal  of  such  a  prosecution  wa^  a  part 
of  the  consideration  for  the  promise  sued  on,  and  if  it  is  bad  it 
vitiates  the  whole  deed.      I  think  the  law  on  the  subject  is  fairly 
clear.    AJthough  there  are  no  recent  express  decisions  of  any  Court 
of  appellate  jurisdiction  on  the  point,  I  think  the  accepted  view 
of  the  law  has  been  recognized  so  long  that  it  cannot  now  be  said 
to  be  in  doubt.     The  first  case  which  I  propose  to  consider  is  that 
of  Keir  v.  Leeman  (1)  which  was  an  action  upon  an  agreement  to 
compromise  proceedings  in  respect  of  an  assault  amounting  to  a 
riot.     In  that  case  Lord  Deninan  C.J.,  delivering  the  considered 
judgment  of  the  Court,  after  reviewing  all  the  previous  reported 
cases,  said : — "  The  result  of  the  cases  makes  it  clear  that  some 
indictments  for  misdemeanour  may  be  compromised,  and  equally 
HO  that  some  cannot ;  the  line  will,  as  we  apprehend,  be  found 
correctly  traced  by  Gihbs  CJ.,  in  the  passage  just  quoted,  and  by 
ht  Blanc  J.  in  Edgcomhe  v.  Rodd  (2)."   The  passage  quoted  from 
Oihbs  C. J.,  was  from  his  judgment  in  the  case  of  Baker  v.  Toums- 
^nd  (3)  and  is  as  follows : — "  The  parties  have  referred  notliing 
but  what  they  had  a  right  to  refer.     They  have  referred  the 
several  assaults ;  these  may  be  referred.     They  have  referred  the 


(1)  6  Q.B.,  a08,  at  p.  321.  (2)  5  East,  294. 

(3)  7  Taunt.,  422. 

VOL.  IV. 
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H.  C.  OF  A.  right  of  possession ;    that  may  be  referred.      The   reference   of 
all  matters  in  dispute  refers  all  other  their  civil  rights,  which 
Kkrridge    naay  well  be  referred."     The  dictum  of  Le  Blanc  J.  is  as  follows  : — 
SiMMONDs    "This  was  a  prosecution  for  a  public   misdemeanour,  and  not 
for  any  private  injury  to  the  prosecutor."     Lord  Denman  pro- 
ceeded:— "We  shall  probably  be  safe  in  laying  it  down  that  the 
law  will  permit  a  compromise  of  all  offences,  though  made  the  sub- 
ject of  a  criminal  prosecution,  for  which  offences  the  injured  party 
mights  sue  and  recover  damages  in  an  action.    It  is  often  the  only 
manner  in  which  he  can  obtain  redress.      But,  if  the  offence  is  of 
a  public  nature,  no  agreement  can  be  valid  that  is  founded  on  the 
consideration  of  stifling  a  prosecution  for  it."     The  learned   Lord 
Chief  Justice  went  on  to  observe  that  in  that  case  the  offence  was 
not  confined  to  personal  injury,  but  was  accompanied  with  riot,  and 
these  were  matters  of  public  concern  and  therefore  not  legally  the 
subject  of  compromise.      He  also  said,  speaking  of  an  agreement 
to  compromise  made  with  the  sanction  of  the  Court : — "  Plainly  it 
cannot  make  that  legal  which  the  law  condemns."    That  case  was 
taken  to  the  Court  of  Exchequer  Chamber   (I)    where  the  judg- 
ment was  delivered  by  Tindal  C.J.    He  is  reported  to  have  said  : — 
"Indeed  it  is  very  remarkable  what  very  little  authority  there  is  to 
be  found,  rather  consisting  of  dicta  than  decisions,  for  the  principle, 
that    any    compromise   of  a   misdemeanour,   or   indeed  of   any 
public  oflcnce,  can  be  otherwise  than  illegal,  and  any  promise 
founded  on  such  a  consideration  otherwise  than  void.     If  the 
matter   were   res  integral   we   should   have   no   doubt   on    this 
point.     We  have  no  doubt  that,  in  all  oflences  which  involve 
damages  to  an  injured  party  for  which   he  may  maintain  an 
action,  it  is  competent  for  him,  notwithstanding  they  are  also  of 
a  public  nature,  to  compromise  or  settle  his  private  damage  in 
any  way  he  may  think  fit.      It  is  said,  indeed,  that  in  the  case  of 
an  assault  he  may  also  undertake  not  to  prosecute  on  behalf  of 
the  public.     It  may  be  so :  but  we  are  not  disposed  to  extend  this 
any  further."     This  case  establishes,  in  my  opinion,  that  there  is 
no  objection  to  compromising  a  claim  for  private  injury  resulting 
from  an  act  which  amounts  to   an  indictable   offence  provided 
that  it  is  not  a  matter  of  public  concern.      As  to  the  argument 

(1)  9Q.B.,  371,atp.  395. 
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founded  on  the  concluding  words  of  Tindcd  C.J.,  I  would  point 
out  that  an  agreement  by  an  individual  not  to  prosecute  can  only 
bind  himself,  and  cannot  prevent  the  assertion  of  the  rights  of  the 
public  by  anyone  else.  That  case  has  been  referred  to  in  several 
later  cases.  In  Fisher  cfe  Co.  v.  The  ApollinariH  Co.  (1),  a  suit  to 
impeach  the  validity  of  an  agreement  to  compromise  criminal  pro- 
ceedings for  an  offence  against  the  Trade  Marks  Act  (25  &  26  Vict, 
c  88),  James  L.J.  expressed,  yiiter,  the  opinion  that  an  indictment 
for  not  repairing  a  highway  might  be  compromised.  This  dictum 
has,  however,  been  adversely  criticized.  In  the  same  case  Mellish 
LJ.,  after  referring  to  the  nature  of  the  charge  which  had  been 
compromised,  said  (2): — "  Previously  to  the  Trade  Marks  Act  (25&i 
26  Vict.  c.  88),  the  sole  remedy  for  the  wrong  complained  of  by 
the  company  would  have  been  by  action  at  law  or  suit  in  equity, 
but  under  this  Act  the  wrong  became  also  the  subject  of  a  criminal 
prosecution.  There  was  no  authority  for  saying  that  it  was 
wrong  in  the  prosecutors  to  withdraw  from  such  a  charge  of  this 
kind.  The  prosecutors  allowed  him  to  state  that  his  offence  was 
not  wilful,  and  accepted  an  apology.  Such  compromises  are  con- 
stantly made  before  criminal  Courts  in  cases  of  assault  or  libel. 
In  some  cases  there  is  a  payment  of  money ;  in  other  cases,  no 
payment  at  all ;  and  it  has  never  been  considered  that  there  was 
anything  wrong  in  such  transactions.''  As  a  statement  of  the 
received  law  in  England,  I  think  those  words  are  strong  authority 
coming  from  so  great  a  Judge  as  Sir  George  Mellish.  In  my 
opinion  he  was  merely  stating  what  was  always  the  law.  In  the 
case  of  WindhiU  Local  Board  of  Health  v.  Vint  (3)  the  question 
was  again  considered.  The  question  there  was  as  to  an  agreement 
to  compromise  a  prosecution  for  a  nuisance,  Cotton  L. J.  said : — '*  To 
my  mind,  the  reason  of  the  rule  goes  deeper  than  that ;  it  is  this, 
that  the  Court  will  not  allow  as  legal  any  agreement  which  has 
the  effect  of  withdrawing  from  the  ordinary  course  of  justice  a 
prosecution  when  it  is  for  an  act  which  is  an  injury  to  the 
public."  Fry  L.J.  said  (4) : — "  It  appears  to  me  that  the  law  on 
this  point  is  determined  by  the  case  of  Keir  v.  Leeman  (5).   That 
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^ '        application,  that  where  the  matters  of  indictment  are  matters  of 

Kbrridok    public  concern  they  are  not  the  subject  of  compromise."     All  the 
SiMMX)ND8    1^^^'^^d  Lords  Justices  thought  it  necessary  to  show  that  the 
matter  under  consideration  was  one  of  public  concern,  and  for  that 
reason,  which  was  assumed  to  be  the  governing  consideration,  it 
was  held  that  the  agreement  in  question  was  void  because  it  was 
an  agreement  to  stifle  the  course  of  public  justice.      Upon  the 
authority  of  these  cases  I  am  of  opinion  that  the  law  allows  the 
compromise  of  a  prosecution  for  oral  defamation  for  which  the 
injured  party  can  sue  and  recover  damages.     Here  the  plaintiff* 
was  entitled  to  sue  for  damages  for  the  oral  slander.     Can  it  then 
make  any  difference  that  she  had  laid  a  complaint  for  the  slander 
upon  the  same  day  on  which  the  agieement  was  signed  ?  On  that 
complaint  the  defendant  might  have  been  punished  by  a  fine,  or 
committed  for  trial,  but  the  injury  complained  of  was  a  purely 
personal  injury.     I  can  draw  no  distinction  between  a  case  of 
defamation  and  a  case  of  common  assault  from  the  point  of  view  of 
public  concern.     For  these  reasons  I  am  of  opinion  that  it  is  not 
unlawful  for  a  person  defamed,  or  who  has  sustained  purely  per- 
sonal injury,  to  withdraw  a  prosecution  already  instituted  for 
such  an  offence,  or  to  agree  not  to  institute  such  a  prosecution. 
Where  a  person  is  entitled   to  recover  pecuniary  damages,  the 
suggestion  that  there  is  a  social  duty  incumbent  upon   him  to 
prosecute  is  untenable.     The  law  allows  him  either  to  prosecute 
or  to  sue  for  dfimages,  and  I  can  see  nothing  to  prevent  him  from 
agreeing  to  receive  an  indemnity  for  the  personal  injury  he  has 
sustained,  leaving  the  representatives  of  the  public  to  prosecute  if 
they  think  fit.     If,  as  in  some  cases,  he  is  the  only  person  entitled 
to  institute   the  prosecution,   then  d  fortiori  it  is  a  matter  of 
private,  and  not  of  public,  concern.      With  regard  to  the  point  of 
uncertainty,  I  think  that  the  agreement  should  be  read  as  mean- 
ing that  the  defendant  would  pay  the  plaintiff  £13  a  month 
during  their  joint  livas.     For  these  reasons,  I  am  of  opinion  that 
the  decision  appealed  from  is  correct  and  should  be  affirmed. 

Bauton  J.  I  am  entirely  of  the  same  opinion.  The  validity  of  this 
agreement  was  contested  on  two  giounds ;  first,  that  it  is  uncer- 
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tain,  and  next  that  it  is  an  agreement  against  public  policy,  in 
other  words,  that  there  was  a  moral  duty  to  continue  the  prosecu- 
tion, which  tainted  the  withdrawal  of  it  under  compact.     The 
question  of  uncertainty  is,  I  think,  settled  by  the  case  of  Hitch- 
cock V.  Coker  (1).      As  to  the  other  ground  the  cases  referred  to 
by  my  learned  brother  the  Chief  Justice  seem  reasonably  con- 
clusive.    I  would  also  like  to  read  a  passage  from  the  judgment  of 
Bowen  L.  J.  in  the  case  of  Jones  v.  The  Merionethshire  Permanent 
Benefit  Building  Society  (2).     In  that  case  the  secretary  of  a 
building  society  had  made  default  in  accounting  for  money  paid 
to  him,  and  was  threatened  with  a  prosecution  for  embezzlement. 
He  applied  for  assistance  to  the  plaintiffs,  and  they  gave  a  written 
undertaking  to  the  society  to  make  good  the  greater  part  of  the 
debt  due  from  the  secretary,  and  they  gave  two  promissory  notes 
and  some  title  deeds  as  collateral  security.   It  was  proved  that  the 
plaintiffs  in  giving  the  undertaking  were  actuated  by  tlie  desire 
to  prevent  the  prosecution,  and  that  was  known  to  the  directors 
of  the  society ;  but  no  promise  was  made  that  there  should  be  no 
prosecution.     The  society  brought  an  action  on  the  promissory 
notes,  and  the  Court  held  that  it  was  an  implied  term  of  the 
agreement  that  there  should  be  no  prosecution  ;  that  tlie  agree- 
ment was  therefore  founded  on  an  illegal  consideration  and  void  ; 
and  that  the  society  could  not  recover  on  the  promissory  notes. 
In  giving  his  judgment  Bowen  L.J.  said : — "  The  cases  may  be 
ranged   under  two  heads :   first  of  all,  the  cases  where  there  is 
the  suggestion  of  an  agreement  to  stifle,  as  it  is  called,  a  pro- 
secution ;  and  secondly,  the  cases  where  there  has  been  that  which 
amounts  to  pressure  or  undue  influence   within   the   meaning 
attached  to  those  terms  by  a  Court  of  Equity.     First  of  all,  with 
regard   to  an  agreement  to   stifle   prosecutions.     The   duty  to 
prosecute,  or  not  to  prosecute,  is  a  social  and  not  a  legal  duty, 
which  depends  on  the  circumstances  of  each  case.     It  cannot  be 
said  that  it  is  a  moral  duty  to  prosecute  in  all  cases.    The  matter 
depends  on  considerations,  which  vary  according  to  each  case. 
But  the  person  who  has  to  act  is  bound  morally  to  be  influenced 
by  no  indirect  motive.      He  is  morally  bound  to  bring  a  fair  and 
honest  mind  to  the  consideration  and  to  exercise  his  decision  from 
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H.  C.  OF  A.  a  sense  of  duty  to  himself  and  others.      What  is  it  that  the  law 
requires  about  the  exercise  of  this  moral  duty  ?     It  is  that  it 
shall  not  be  made  a  matter  of  private  bargain.     'It  is  to  the 
interest  of  the  public/  says  Cliief  Justice  Erie,  in  the  case  of 
Clubb  V.  Ilutson  (1),  *  that  the  suppression  of  a  prosecution  should 
not  be  made  matter  of  private  bargain.'      It  may  be  made  the 
matter  of  private  bargain  in  two  ways  :  first  of  all,  if  forbearance 
to  prosecute  is  promised  on  condition  of  the  receipt  of  a  particular 
sum  of  money  or  a  particular  security;  secondly,  if  the  forbear- 
ance is  given   in  consideration  of  money  or   security    actually 
received.     The  second  class  of  cases  is  a  class  in  which  there  is  a 
private  bargain,  because  the  security  or  the  money  is  taken  upon 
the  t^rms  that  it  shall  be  retained  if  the  forbearance  is  given. 
Both   these   classes    of  cases   fall   within   the    rule    stated    by 
Chief  Justice  Erie — a  rule  which  is  much  older  than  Chief  Jus- 
tice Erlej  but  which  is  tersely  put  in  the  case  which   I  have 
mentioned.     The  difficulty  in  practice  arises  when  reparation  has 
been  made  by  the  offender.      I  put  aside  the  somewhat  limited 
branch  of  instances  in  which  the  personal  interest  of  the  injured 
party  is  really  alone  the  matter  in  question,  such  as  assaults  not 
of  an  aggravated  character,  or  possibly  private  slanders  or  libels. 
I  will  not  now  consider  the  limitation  which  ought  to  be  placed 
upon  contracts  or  agreements  made  in  that  limited  branch  of 
cases ;  but  I  will  deal  generally  with  wrongs  committed  against 
the  public   as  well  as  against  the  individual."       Feeling   that 
the  passage  I   have  been   reading  expresses   the  sense    of  the 
authorities,  I  have  been  trying  to  find  out  in  what  way  it  is 
thought  that  any  interest  of  a  public  chanvcter  could  be  involved 
in  a  prosecution  of  this  kind.     Here  the  parties  had  been  living 
in  an  immoral  connection.    They  had  disagreed,  and  we  may  take 
it  to  be  the  fflwt  that  the  defendant  had  used  an  opprobrious 
expression  to  the  woman  whom  he  had  brought  to  the  condition 
of  which  the  expression  was  a  more  or  less  groas  exaggeration. 
She  instituted  proceedings,  and  I  fail  to  see  how  by  any  possible 
construction  those  proceedings  can  be  called  matters  in  which 
the  public  had  an  interest,  in  the  sense  in  which  that  expression  is 
used  in  the  case  to  which  I  have  referred.    If  there  was  any  injury, 
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'the  personal  interest  of  the  injured  party  is  really  above  the  H.  C.  ofA. 
matter  in  question."  Can  it  be  said  that  any  wrong  was  done  to 
society  by  the  abandonment  of  this  prosecution,  or  that  any  good 
would  have  been  done  to  society  by  persisting  in  it  ?  I  think 
that,  so  far  as  public  interest  was  concerned,  it  was  more  in  the 
interest  of  society  that  this  dirty  linen  was  not  washed  in  public. 
In  such  a  case  there  was  no  question  of  an  attempt  to  stifle  a 
prosecution  in  the  sense  in  which  that  expression  is  used  in  the 
eases.  There  was  some  suggestion  of  blackmail,  but  no  evidence 
has  been  pointed  out  to  us  that  this  prosecution  was  commenced 
with  the  desire  of  making  money  by  it.  There  has  been  no  evidence 
before  us  to  show  that  the  agreement  was  anything  more  than  the 
making  of  a  provision  for  the  person  with  whom  the  defendant 
had  been  living.  Such  provision  is  not  uncommon,  one  has  some 
comfort  in  thinking,  under  such  circumstances.  It  might  be  called 
reparation.  In  the  larger  sense  it  was  reparation — for  what  he 
had  said  about  her,  as  well  as  for  what  he  had  done.  I  see 
nothing  in  the  bargain  evidenced  by  that  agreement  which 
infringes  the  rule  of  public  policy,  or  which  comes  within  the 
distinction  referred  to  in  the  case  I  have  cited.  I  entirely  agree 
that  the  appeal  must  be  dismissed. 


HiOGiNS  J.  I  am  of  the  same  opinion.  I  am  glad  to  find  that, 
in  spite  of  the  industrious  research  of  counsel  for  the  appellant,  no 
case  has  been  found  which  obliges  us  to  hold  that  which  is  against 
common  sense.  The  learned  Chief  Justice  has  described  the  agree- 
ment. The  facts  are  that  the  woman  had  been  living  with  the 
man,  and  in  consequence  of  some  quarrel  he  called  her  an 
unpleasant  name.  She  took  out  a  summons  against  him  with  a 
view  to  criminal  proceedings  for  slander  under  sec.  358  of  the 
Oriminal  Code.  In  pla«e  of  going  on  with  that  prosecution,  the 
parties  went  before  a  solicitor,  and  an  agreement  was  drawn  up 
by  which  the  plaintiff  agreed  to  withdraw  the  prosecution,  and  to 
give  the  defendant  back  certain  letters  which  she  held,  he  agree- 
ing to  pay  her  so  much  a  month.  The  agreement  was  drawn  in 
haste ;  but  I  shall  assume  for  the  present  that  the  promise  to  pay 
the  money  was  in  consideration  of  the  promise  to  withdraw  pro- 
ceedings.   Of  course,  if  the  consideration  was  illegal,  the  promise 
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H.  C.  OF  A.   to  pay  the  money  was  illegal.      The  learned  Commissioner  based 
^   *        his  non-suit  upon  the  point  of  immorality  of  the  agreement,  but 
Kbrridoe    the  Attorney-General  has  very  properly   refused  to  press  that 
S1MM6NDS.    ^^^^-     '^^^   ^^^y  question  now  remaining  is,  whether   we   are 
obliged  to  hold  that  the  agreement  was  against  public  policy.     I 
think  that  this  Court  would  be  bound  to  refuse  to  give  effect  to 
the  agreement  if  it  was  against  public  policy  ;  but  I  think  that 
the  law — although  it  is  not  in  a  very  satisfactory  condition  on 
this  point — contains  no  decision  to  the  effect  contended  for  by 
the  Attorney-General.     There  must  be  either  a  legal  or  a  moral 
duty  to  prosecute  or  to  proceed  with  a  prosecution.    Where  is  the 
legal  duty  ?      Looking  at  the  Act,  and  at  sees.  3,  136  and  858, 
which  have  been  read  during  the  course  of  the  argument,  it  is 
perfectly  clear  to  me  that  there  is  no  legal  duty  to  prosecute,  nor 
is  there  any  legal  duty  not  to  take  money  to  stop  the  prosecution. 
Where  is  the  moral  duty  ?     There  was  no  such  moral  duty  in 
the  case  referred  to  by  Barton  J,     Is  it  to  be  said  that  when  the 
only  person  directly  injured  is  this  woman,  and  the  injury  is  only 
to  her  good  name,  she  cannot  say,  "I  will  stop  all  further  trouble, 
and  will  not  wash  our  dirty  linen  in  public  if  I  get  certain 
moneys  ? "      The   great   principle   of   the    British   law    in    this 
direction  is  expressed  exhaustively  in  the  old  maxim  quilibet 
potest  renunciare  juri  pro  se  introducto,     I  think  that  direct 
authority  on   both   points  here  is  to  be  found   in  the  case  of 
Fisher  &  Co.  v.  Tke  Appollinaris  Co.  (1),  and  in  the  judgment  of 
Mellish  L.J.  referred  to  by  the  learned  Chief  Justice.      I  agree 
that  this  appeal  should  be  dismissed. 

Appeal  dismissed  with  cosb^. 

Solicitors,  for   the  appellant,  A.  F.  Abbott  (for  C.  Mayhall, 
Kalgoorlie). 

For  the  respondent,  J.  W.  Clydesdale,  Kalgoorlie. 

(1)  L.R.  lOCh.,297. 

N.  G.  p. 
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ON  APPEAL  FROM  THK  SUPREME  COURT  OF 
VICTORIA. 

igniit  Offaidtrs  Act  1881  (44  <b  45   Vkt.  c.  89).  ««.  3,  5,  t—A]>liieation  of    H.  C.  OF  A. 
Art  to  Slatt*  ff  Commoniceallh--Pow'.r  of  ComToonwmlth  Parliamait  to  deal         1906. 
wilh  fugitiBeoJindera—rhr.  Conatiiuliou,  new.  61   (Jtxix,),   108— O^e 'ice  com-         ■— -— ' 
mitUd  partly  oultide  Gotony^Juri«dietion  of  Parliam'.nt  o/Voloiiy^^lal'iittiU   MBLBonBNB, 
of  ofaiee  in  i«doree'l  imrrant—Ei-idoKt.  Sept.    19,20, 

21,24. 

Unleu  the  ConimoiiweBlth  PurlUnieiit  has  uiuler  the  ConstitiUion  power  to         

make  laws  iuch  as  are  referred  to  in  gee.  S^  of  the  Fugitive  OfftJulera  Act  1881,     orifflOiCJ., 
or  to  legislate  generally  as  to  the  surrender  of  fugitive  offenders  between  the    o^omiorJJ. 
Commonwealth  and  other  parts  of  the  British  Dominions,  the  establishment 
of  the  Commoa  wealth  has  had  no  effect  whatever  upon  the  position  and 
authority  of  the  States  with  regard  to  that  Act. 

StTiibie,  the  Commonwealth  ParlUment  has  under  see.  51  {xxix.)  of  the 
Constitution  power  to  legislate  generally  as  to  the  surrender  of  fugitive 
offenders  from  other  parts  o!  the  British  7>ominion8. 

Whether  the  Commonwealth  Parliament  has  such  power  or  not,  the  Fugitive 
Offender*  Act  1S8]  was  at  the  date  of  federation  a.  law  in  force  in  eioh  of  the 
Colonies  of  Australia,  and,  by  virtue  of  sec.  lOS  of  the  Constitutiao,  remains 
in  force  until  the  Commonwealth  Parliament  makes  provieioo  in  that  behalf, 
and  should  therefore  be  interpreted  as  though  there  had  been  no  federation. 

Httd,  therefore,  that  the  Governor,  the  Judges,  and  the  magistrates  of 
Victoria  can  eiercJae  in  Victoria  jurisdiction  under  the  Fugitive  Offender'! 
Act  ISSl  notwithstanding  federation. 

Sec.  76  of  Law  Ho.  47  of  I8S7  oi  the  Colony  of  Nata)  provides  that :— "  It 
any  person  who  U  adjudged  insolvent  or  has  his  a^ira  liquidated  by  arrange- 
ment after  the  presentation  of  an  insolvency  petition  by  or  against  him  or  the 
commencement  of  the  liquidation  or  within  four  months  before  such  presenta. 
tion  or  commencement  quits  Natal  and  takes  with  him  or  attempte  or  makea 
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H.  C.  OF  A.  preparations   for  quitting  Natal  and  for  taking  with  him  any   part  of  his 

1906.  property  to  the  amount  of  £20  or  upwards  which  ought  by  law  to  be  divided 

^-  »  ^  funongst  his  creditors  he  shall  (unless  the  jury  is  satisfied  that  he  had  no  intent 

McKelvky  ify  defraud)  be  guilty  of  an  offence  punishable  with  imprisonment  for  a  time 

Meaguek  ^^^  exceeding  two  years  with  or  without  hard  labour." 

Htldf  that  such  law  was  not  ultrd  vires  the  Colony  of  Natal. 

An  indorsed  warrant  sufficiently  mentions,  wihin  the  meaning  of  sec.  5  of 
the  Fugitive  OffeiuUrs  Act  1881,  the  offence  with  which  an  alleged  fugitive 
offender  is  charged,  if  the  charge  is  substantially  sufficient  according  to  the 
law  of  the  State  where  the  warrant  was  issued. 

The  Attorney-General  of  Natal  having  certified  that  **  the  crime  of  contra- 
vention of  sec.  76  of  the  In^ofveiicy  Law  No.  47  of  1887  ...  is  punishable 
in  the  Colony  of  Natal,"  &c.  : 

Held  J  that  an  indorsed  warrant  which  alleged  that  the  defendant  had 
committed  **  the  crime  of  contravening  see.  76  of  Law  47«  1887,  (Natal),"  was 
sufficient  to  give  a  magistrate  in  Victoria  jurisdiction  to  commit  the  defendant 
to  prison  to  await  his  return  to  Natal. 

The  persons  whose  duty  it  is  to  administer  the  F'^tgitivt  Offenders  Act  1881  in 
the  part  of  the  British  Dominions  where  an  alleged  fugitive  offender  is  arrested, 
must  ascertain  as  best  they  can  the  law  of  the  State  from  which  such  fugitive 
has  come. 

Depositions  made  in  Natal  in  proceedings  instituted  in  that  Colony,  which 
are  the  basis  of  a  criminal  charge  there  against  a  person  who  has  come  to 
Victoria,  may  be  received  In  evidence  before  a  magistrate  on  proceedings 
under  the  Fugitive  Offtndtra  Act  1881  to  have  that  person  sent  back  to  Natal, 
there  to  be  tried  on  that  charge. 

Decision  of  Supreme  Court  {Inre  McKelvey,  (1906)  V.L.R.,  304  ;  27  A.L.T., 
198),  affirmed. 

Appeal  from  tlie  Supreme  Court  of  Victoria. 

William  Alexander  McKelvey  was  apprehended  on  a  pro- 
visional warrant  on  5th  November  1905,  in  Melbourne,  brought 
before  a  justice  of  the  peace,  and  remanded  from  time  to  time  to 
appear  at  the  City  Court  up  to  the  2nd  February  1906,  when  he 
was  charged,  before  J.  A.  Panton,  &q.,  a  police  magistrate  of  the 
State  of  Victoria,  on  a  warrant  purporting  to  bear  at  foot  the 
signature  of  Percy  Binns,  who  described  himself  as  "Chief 
Magistrate,  Durban,  Natal.*'  This  warrant  was  in  the  following 
terms : — "  To  all  constables  and  officers  of  the  law  proper  for  the 
execution   of  criminal   warrants.      Whereas,   from   information 
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taken  on  oath  on  the  19th  day  of  October  1905  and  succeeding   H-  C  of  A. 
dates,  there  is  reason  to  believe  that  William  A.  McKelvey  did 
oommit   the    crime  of  contravening  sec.   76   of  Law  47,   1887    mcKklvky 
(Natal).     These  are  therefore  to  command  you  in  His  Majesty's    mkagher. 

name  to  apprehend  the  person  of  the  said  William  A.  McKelvey,       

and  bring  him  before  me  to  be  dealt  with  according  to  law. 
Given  under    my  hand,  at  Durban,  this  7th  day  of  December 
1905."     The  warrant  was  also  sealed  with  a  seal  bearing  the 
inscription  "  Resident  Magistrate  s  Department,  Durban."     There 
were  three  indorsements  on  the  warrant.     The  first  described  the 
alleged  criminal.  •  The  second  purported  to  bear  the  signature 
and  to  have  affixed  thereto  the  seal  of  the  Colonial  Secretary  of 
Natal,  Charles  J.  Smythe,  and  was  as  follows : — "  I,  Charles  John 
Smythe,  Colonial  Secretary  of  Natal,  do  hereby  certify  that  the 
signature,   *  Percy   Binns,'   appended  to  this  warrant  is  in  the 
proper  handwriting  of  Percy  Binns,  who  is  Chief  Magistrate  for 
the  Division  of  Durban,  in  the  Colony  of  Natal,  and  as  such  is 
authorized  to  issue  warrants  of  arrest  in  terms  of  the  provisions 
of  the  Fugitive  Offenders  Act  1881.      Given  under  my  hand  and 
seal  of  office  at  Pietermaritzburg,  Natal,  this  8th  day  of  Decem- 
ber 1905."    The  third  indorsement  was  dated  18th  January  1906, 
and  signed  by  Sir  John  Madden,  the  Chief  Justice  of  the  State  of 
^^ictoria.       It  was  addressed  to  all  members  of  the  police  force  of 
Hctoria,  and  to  all  persons  to  whom  the  warrant  for  the  appre- 
hension of  McKelvey  was  originally  directed,  and  proceeded : — 
'Being   satisfied   that   the   said   warrant   was  issued   by   some 
person   having  lawful   authority   to   issue   the   same,    I,    John 
Madden,  Chief  Justice  of  the  Supreme  Court  of  the  State  of 
Victoria,  do  hereby  indorse  such  warrant,  and  do  hereby  authorize 
^d  command  all  or  any  of  the  persons  named  herein  in  His 
Majesty's  name  forthwith  to  apprehend  the  above-named  William 
Alexander  McKelvey,  and  bring  him  before  one  of  His  Majesty's 
justices  of  the  peace  in  and  for  the  Central  Bailiwick  of  the  said 
State,  there  to  be  dealt  with  according  to  law." 

On  the  2nd  February  1906  evidence  was  adduced  before  Mr. 
Canton  that  he  had  a  jurisdiction  in  the  State  of  Victoria  similar 
to  that  exercised  by  a  magistrate  of  the  Bow  Street  Police 
Conrt  in  London,  and  the  further  hearing  was  adjourned  until 
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H.  C.  OF  A.   9t,h  February,  when  Mr.  Panton,  after  overruling  a  number  of 

objections  raised  by  McKelvey's  counsel  to  the  legality  of  the 

McKelvky   proceedings,  and  to  the  admissibility  of  certain  evidence  tendered 

Mkagheh     ^^^  ^^^^  prosecution,  which  objections  are  hereafter  sufficiently 

referred    to,   issued   a   warrant   of   commitment,    under    which 

McKelvey  was  delivered  and  received  into  the  custody  of  the 
keeper  of  the  Melbourne  Gaol,  there  to  await  his  return  to 
Durban.  This  warrant  was  given  under  Mr.  Panton's  hand  and 
seal,  and  therein  he  described  himself  as  a  police  magistrate  in 
and  for  the  State  of  Victoria  and  a  justice  of  the  peace  of  and 
for  every  bailiwick  in  the  said  State,  and  as  having  the  like 
jurisdiction  as  one  of  the  magistrates  of  the  Metropolitan  Police 
Court  in  Bow  Street.  It  recited  that  William  A.  McKelvey 
(hereinafter  called  the  accused)  was  brought  before  him  on  a 
warrant  duly  issued  by  Percy  Binns,  Esquire,  Chief  Magistrate 
for  the  Division  of  Durban  in  the  Colony  of  Natal,  and  indorsed 
by  Sir  John  Madden,  one  of  the  Judges  of  the  Supreme  Court  of 
the  said  State  of  Victoria,  pursuant  to  the  Fugitive  Offenders 
Act  1881,  charged  with  having  committed  an  offence  to  which 
Part  I.  of  the  said  Act  was  applicable,  viz.,  that  the  said  William 
A.  McKelvey  did  commit  the  crime  of  contravening  sec.  76  of 
Law  47,  1887  (Natal).  It  further  recited  that  the  warrant  so 
indorsed  was  duly  authenticated,  and  such  evidence  of  the 
criminality  of  the  accused  was  produced  before  him,  as,  subject 
to  the  provisions  of  the  said  Act,  according  to  the  law  ordinarily 
administered  by  him,  raised  a  strong  and  probable  presumption 
that  the  accused  did  commit  the  oftence  mentioned  in  the  warrant, 
and  the  said  oftence  was  one  to  which  Part  I.  of  the  Fugitive 
Offenders  Act  1881,  applied. 

McKelvey  having  been  committed  to  prison  under  tliis  warrant, 
a  Juibea^  corpitti  was  obtained  directed  to  the  keeper  of  the  Mel- 
bourne Gaol,  requiring  him  to  bring  up  the  body  of  McKelvey. 
On  the  return  of  the  haheds  before  the  Full  Court  of  the  Supreme 
Court  of  Victoria,  McKelvey  was  remanded  to  prison  to  await 
his  return  to  Natal  {In  re  McKflvey)  (1). 

The  other  material  facts  are  fully  set  out  in  the  judgments 
hereunder. 

(I)  (1906)  V.L.R.,  304  ;  27  A.L.T.,  198. 
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(eKelvey  now  appealed  lo  the  Higli  Court  on  the  grounds  : —   ^-  ''■  "'  ^ 
•  That  the  Full  Court  was  wrono;  in  holding  and  adjudging 
t  J.  A.   Panton,  Eaj.,  a   police  magistrate   of   the   State  of    moKbnvei 
toria,  had  jurisdictioD  under  the  Fngitive  Offenders  Acf  1881,    m^^J^h^.r^ 

It  all,  to  commit  the  said  appellant  to  prison,  the  said  J.  A.        

ton  not  being  a  magistrate  of  a  British  pos.session  within  tlio 

Jiiiig  oE  the  said  Act. 

.  That  the  said  Court  wa-s  wiong  in  holding  and  adjudging 

;  tlie  warrant,  issued  in  Natal,  to  apprehend  the  appellant  in 

toria,  was  duly  indorsed  as  required  by  sec  3  of  the  Fugitive 

wlevK  Act  1881,  and  tliat  the  said  warrant,  being  indorsed  by 

John  Madden,  Chief  Justice  of  the  Supreme  Court  of  Vic- 

a,  was  indorsed  by  a  Judge  of  a  superior  Court  of  a  British 

wssioQ  Tvithin  the  meaning  of  the  said  Act. 

'<■  That   the   Acting  Chief  Justice  and  Mr.  Justice   aBeckett 

■e  wrong  in  holding  and  adjudging  that  the  warrant,  which 

^  that  the  said  appellant  did  commit  the  crime  of  contra- 

ling  sec.   76  of  Law  47,  1887  (Natal),  did  mention  an  ofience 

hin  the  meaning  of  the  said  Act. 

I.  That  the  said  Full  Court  was  wi-ong  in  holding  and  ad- 

Iging   that   the   offence  with  which   the   said   appellant  was 

trged   in   the  said  warrant  fell  within  sec.  9  of  the  said  Act, 

i  that  the  creation  of  such  offence  was  not  ultrd  vires  the 

[inlature  of  Natal. 

5.  That  the  said  Court  was  wrong  in  holding  and  adjudging 

»t  the  said  warrant  was  duly  authenticated  as  required  by  the 

dAct. 

<J.  That  the  said  Court  was  wrong  in  holding  and  adjudging 

iX  the    depositions   read   herein   were  duly  authenticated   as 

luired  by  the  said  Act. 

7.  That  the  .'taid  Court  was  wrong  in  holding  and  adjudging 
at  what  purported  to  be  a  certiticate  of  the  Attorney-General 
Natal,  certifying  to  the  law  of  Natal,  was  evidence  in  Victoria 
Hueh  law,  and  was  duly  authenicated  as  required  by  the  said 

;t. 

8,  That  the  said  Court  was  wrong  in  holding  and  adjudging  that 
lat  purported  to  be  a  statement  of  one  David  Calder  appearing 
the  depositions  was  evidence  in  Victoria  of  the  law  of  Natal. 
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H.  C.  OF  A.       9,  That  the  said  Court  was  wrong  in  holding  and  adjudging* 
that  the  case  for  the  prosecution  raised  a  strong  and  probable 
McKklvey   presumption  that  the  appellant  committed  the  oflFence  mentioned 
Meaoheb.    in  the  warrrant. 

Arthur,  for  the  appellant.  The  police  magistrate  had  no  juris- 
diction to  deal  with  this  matter,  nor  had  the  Chief  Justice  of 
Victoria  jurisdiction  to  indorse  the  warrant,  because,  on  the 
passing  of  the  Coimnonwealth  of  Australia  Conatitution  Act, 
Victoria  ceased  to  be  a  "  British  possession  "  or  "  a  part  of  His 
Majesty's  dominions "  within  the  meaning  of  the  Fugitive 
Offenders  Act  1881.  The  effect  of  the  definitions  in  sec.  39  of 
the  latter  Act  is  that  the  Commonwealth  is  now  a  "  British 
possession,"  being  under  one  "  central  legislature."  The  meaning 
of  the  words  "  central  legislature "  is  to  be  determined  at  the 
time  the  Fugitive  Offenders  Act  was  passed.  At  that  time  the 
Dominion  of  Canada  had  been  established,  and  if  the  Dominion 
then  satisfied  the  definition  of  a  "  British  possession,"  and  its 
legislature  satisfied  the  definition  of  a  "  central  legislature,"  so  do 
the  Commonwealth  and  its  legislature  satisfy  these  definitions. 

[Griffith  C.J. — Suppose  the  central  legislature  has  nothing  to 
do  with  police,  as  is  the  case  with  the  Commonwealth  ?] 

The  Fugitive  Offenders  Act  is  not  merely  a  police  Act,  it  deals 
with  external  relations,  and  power  as  to  external  relations  is 
expressly  given  to  the  Commonwealth  by  the  Constitution. 

[Griffith  C.J. — In  Canada  the  Dominion  Parliament  has 
jurisdiction  as  to  criminal  matters,  and  the  power  not  specifically 
granted  to  the  Provinces  is  vested  in  the  Dominion.  In  those 
respects  Canada  differs  from  Australia.] 

But  the  constitution  of  criminal  Courts  and  procedure  in 
criminal  matters  was  vested  in  the  Provinces :  See  British  North 
America  Act  1867,  sees.  91,  92  (14).  Further,  in  New  Zealand 
there  was  a  case  of  the  residuum  of  powers  not  being  vested  in 
the  central  lecrislatu!*e :  See  New  Zealand  Constitution  Act 
1852  (15  &  16  Vict  c.  72),  sec.  19.  Power  to  deal  with  mattei-s 
relating  to  fugitive  offenders  is  conferred  on  the  Commonwealth 
by  the  Fugitive  Offenders  Act  1881.  The  intention  of  the 
Fugitive  0 fenders  Act  was  that  the  persons  who  were  to  exer- 
cise authority  in  a  British  possession  should  be  under  the  control 
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of  the  Government  of  that  possession.   If  there  is  not  an  officer  of  H.  C.  or  A. 
the  Comnionwealth  who  xjomes   within    the   category  of  those 
officers  who  have  jurisdiction  under  the  Act,  there  is  power  under    mcKelvey 
secsL  30  and  32  to  appoint  an  officer  to  exercise  the  jurisdiction,    mp^ohkr 

The  Commonwealth   Parliament  has   by  the   Extradition   Act       

1903  in  so  many  words  exercised  the  power  given  by  sec.  18  of 
the  Kxtradition  Act   1870,  assuming  that  it  is  a  British  pos- 
session   within  the  meaning   of  that  Act,  and   the   meaning  of 
"British  possession"  is  the  same  in  the  ExtTxtdition  Act  1870 
and  in  the  Fugitive  Offenders  Act  1881.     See  also  the  Procla- 
mation of  7th    March    1904,   proclaiming  the  Extradition  Act 
1903;  Medical  Act  (1886)  Amendment  Act  1905  (5  Edw.  VII.  c. 
14).  sec.  27  ;  Interp^-etation  Act  1889  (52  &  53  Vict.  c.  63),  sec.  18. 
[Griffith  C.J. — There  appears    to    be   a  dilemma.     If    the 
Commonwealth  Parliament  has  no  power  to  deal  with  fugitive 
offenders,  then  it  is  not  a  "central  legislature"  within  the  mean- 
ing of  the  Fugitive  O^enders  Act  1881.     If  the  Commonwealth 
Parliament  has  power  to  deal  with  the  matter,  the  law  previously 
existing  in  each  of  the  States  is  preserved  by  sec.  108  of  the 
Constitution   until  the   Commonwealth   Parliament   deals  with 
the  matter  and  it  has  not  yet  done  so.     In  either  case  each  State 
remains  a  **  British  possession."] 

Sec.  108  does  not  have  that  result.  The  Commonwealth  of 
Australia  Constitution  Act  does  not  expressly  repeal  the  Fugi- 
tive Offenders  Act  1881,  and  the  two  Acts,  both  of  which  are 
Imperial  Acts,  are  not  inconsistent  with  one  another,  and  there- 
fore the  latter  Act  would  continue  in  force  notwithstanding  the 
passing  of  the  former.  But  the  circumstances  arising  out  of  the 
passing  of  the  former  Act  render  the  term  "  British  possession," 
which  had  theretofore  been  applicable  to  each  of  the  States, 
applicable  only  to  the  Commonwealth. 

[On  this  point  counsel  also  referred  to  Comraonwealth  of 
Australia  Constitution  Act,  sec.  viii. ;  In  re  Willis  (decided  in 
Western  Australia)  and  In  re  Small  (decided  in  Queensland), 
referred  to  in  Commonwealth  Law  Revieiv,  vol.  iii.,  Part  i.,  pp. 
14,  17;  In  re  Gerhard  (1);  Ilherfs  Legislative  Methods  and 
Farms,  pp.  276,  349ti;  British  North  America  Act  1867, sec.  132; 

(1)  27  V.L.R.,  *244,  655;  23  A.L.T.,  127,  181. 
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Quick  and  Garran's  Conntiiution  of  tlie  Australian   Common- 
wealth,  p.  378;  Colonial  SoUcitarn  Act  1900  (63  &  64  Vict.  c.  14); 

McKblvev   Colonial   Probates  Act  1892  (55  &  56  Vict.  c.  6),  sec.  4  (3); 

Meagukr  ^^  X>^'^  WoTTOs  (1),  referred  to  in  Lefroys  Leg'isUitive  Power 
in  Canada,  p.  218;  Moore  on  Extradition,  p.  627  ;  Common- 
wealth Law  Review,  vol.  ii.,  p.  278 ;  Biron  and  Chalmers  on 
Extradition,  p.  130;  Clark's  Australian  Const  it  lUional  Law, 
1st  ed.,  pp.  19,  20;  Dartmouth  Collefje  v.  Woodward  (2); 
Harrison  Moore  s  Commonwealth  of  Australia,  p.  67  ;  Docu- 
mentary Evidence  Act  1868  (31  &  32  Vict.  c.  37),  sec.  5; 
Colonial  Prisoners  Removal  Act  1884  (47  &  48  Vict.  c.  31), 
sec.  18.] 

If  Victoria  has  ce«tsed  to  be  a  "  British  possession "  and  the 
Commonwealth  has  become  a  "Britisli  possession,"  then  a 
Victorian  police  magistrate  does  not  satisfy  the  words  of  sees.  4 
and  5  of  the  Fugitive  0 fenders  Act  1881.  The  magistrate, 
under  those  sections,  must  exercise  his  powers  by  virtue  of 
Commonwealth  laws.     See  also  sees.  26  and  32. 

The  offence  indicated  by  the  law  of  Natal  is  one  which  the 
language  of  the  Fugitive  Offenders  Act  1881  excludes  from  its 
operation.   Under  sees.  2  and  9  of  the  latter  Act  the  offence  must 
be  completed  before  the  fugitive  left  the  place  where  it  is  said  to 
have  been  committed,  and  whether  the  offence  is  the  quitting 
Natal  or  the  subsequently  becoming  insolvent  it  was  not  com- 
pleted  until   after   the   appellant   had   left   Natal.     When  the 
appellant  left  Natal  no  warrant  could  have  been  issued  against 
him  on  this  charge  because  he  had  not  then  been  made  insolvent. 
See  Ex  jyarte  Reggel  (3) ;  In  re  Mohr  (4) ;  State  v.  HuU  (5) ;  In 
re  Sultan  (6) ;    Moore  on  Extradition,  p.   937 ;    Quick  and 
Gaivxm's  Constitution  of  the  Australian  Commonwealth,  p.  619. 
It  is  lUtrd  vires  the  legislature  of  Natal  to  render  criminal  this 
particular  act.     A  Colonial  legislature  cannot  render  criminal  an 
act  which  is  not  completed  within  its  territorial  limits :  Macleod 
V.  Attorney -General  foi"  New  South  Wales  (7).    When  the  appel- 
lant was  made  insolvent,  which  is  the  essence  of  the  offence,  he 

(1)  2  Cartwright.  315.  (5)  44  Amer.  State  Rep.,  501. 

(2)  4  Wheat.,  528.  (6)  44  Amer.  State  Rep.,  433. 

(3)  114  U.S.,  642,  at  p.  651.  (7)  (1891)  A.C.,  455,  at  p.  457. 

(4)  49  Amer.  Rep.,  63. 


■4  C.L..H.]  OF   AUSTRALIA.  273 

,^  not  «„en.ble  to  th.  cr,„™l  l.w  ot  N.t.1.      Th,  w.™nt   «■  <=•  »  ' 

1906. 

does  not  mention  the  offence  which  it  is  alleged  that  the  appel-       s_^_> 
lant  committed  as  is  required  by  sea  5  of  the  Fugitive  Offenders   MoKklvey 
-.^cf  1881.      A  warrant  in  this  form  would  be  bad  according  to    Mbagher. 
Victx)rian  law  and,  in  the  absence  of  evidence,  the  presumption  is 
that,  according  to  the  procedure  in  Natal,  it  would  also  be  bad. 
The  best  that  can  be  said  of  this  warrant  is  that  it  mentions 
several  offences,  one  or  more  of  which  the  appellant  is  said  to 
have   committed.      There   should   be,   at  any  rate,   substantial 
indications  of  the  nature  of  the  crime :  Ex  parte  Terraz  (1 ) ; 
Ex  parte  KraTis  {2)  \  R.  v.  Despard  (3);  Ex  parte  Reggel  (4); 
In  ire  Fiahenden  (5) ;  In  re  Ryan  (6) ;  Castro  v.  De  UHarfe  (7) ; 
Moore  on  ExtraditioUy  p.  877. 

There  was  no  proper  proof  of  the  law  of  Natal.  That 
law  is  in  Victoria  a  matter  of  fact  to  be  proved  by  experts. 
Taylor  on  Evidence,  9th  ed.,  vol.  ii.,  pp.  936,  1064.  The  deposi- 
tions are  not  evidence  of  that  law,  for  they  were  taken  in  Natal 
in  a  proceeding  instituted  in  Natal,  where  that  law  was  not  a 
question  of  fact,  and  therefore  not  a  subject  of  evidence. 

Irvine  (with  him  Wanliss),  for  the  respondent.  In  order  to 
determine  whether  Victoria  still  is  a  "  British  possession  "  within 
the  meaning  of  the  Fugitives  Offenders  Act  1881,  it  is  necessary  to 
consider  the  general  character  of  the  jurisdiction  conferred  by  that 
Act.  It  is  an  ex-territorial  jurisdiction  given  in  aid  of  the  ordinary 
criminal  jurisdiction  of  the  Courts.  It  is  ex- territorial  so  far  as 
the  different  parts  of  the  British  dominions  are  mutually  con- 
cerned. The  magistrates  in  one  part  of  the  dominion  are  given  a 
jurisdiction  which  is  part  of  their  judicial  jurisdiction  to  deter- 
mine whether  there  is  a  primd  facie  case  of  an  offence  having 
been  committed  in  another  part  of  the  dominion.  In  that  respect 
the  exercise  of  jurisdiction  under  that  Act  is  necessarily  con- 
nected with  the  administration  of  the  ordinary  criminal  jurisdic- 
tion. Therefore,  where  there  is  a  union  of  several  parts  of  the 
dominion  under  one  legislature,  in  order  to  determine  whether  that 

(1)  4  Ex.  D.,  6.3.  (5)  4  V.L.R.  (L.),  143. 

(2)  1  B.  &  C,  258.  (6)  8  V.L.R.  (L.),  327. 

(3)  7  T.R.,  736.  (7)  16  Fed.  Rep.,  93. 

(4)  114  U.S.,  642. 

Vi>L.  IV.  18 
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H.  0.  OF  A.    merges  the  several  parts  into  one  for  the  purpose  of  that  Act,  the 

1906.        Court  has  to  consider  whether  under   the   Constitution  which 

MoKblvbt   brought  about  that  union  the  criminal  jurisdiction  has  passed  to 

Mbaqher     *'^®  central  legislature.      Sec,  9  of  the  Fugitive  Offenders  Act 

1881    assumes  that  in  any  particular  "British  possession"    in 

question  there  is  uniform  criminal  law.  In  construing  the  Con- 
stitution in  connection  with  that,  we  have  the  fact  that  there  is 
no  general  criminal  law  for  the  Commonwealth,  although  the 
Commonwealth  may  create  offences  and  legislate  as  to  their 
punishment.  The  "  central  legislature  "  referred  to  in  the 
Fugitives  Offenders  Act  1881  is  a  central  legislature  which  has 
power  to  deal  with  ordinary  criminal  matters. 

[Griffith  C.J. — Sec.  32  assumes  that  a  central  legislature  has 
power  to  legislate  as  to  certain  matters.  Does  that  section 
confer  upon  that  legislature  a  new  power  to  legislate  ?] 

No.  It  assumes  that  the  central  legislature  to  which  it  refers 
is  one  which  already  has  those  powers,  that  is  to  say  that  it  is  a 
legislature  which  has  a  general  power  to  regulate  criminal  law 
and  procedure.  It  is  doubtful  whether  the  power  conferred  on 
the  Commonwealth  to  deal  with  external  affairs  authorizes  legis- 
lation dealing  with  extradition  or  fugitive  offenders.  Such  a 
power  could  not  authorize  laws  compelling  magistrates  in  the 
Commonwealth  to  deliver  up  persons  accused  of  crimes  against 
the  laws  of  other  countries. 

[Griffith  C.J. — The  conveyance  of  such  persons  to  those 
countries  would  need  Imperial  legislation.] 

Sec  108  of  the  Constitution  does  not  affect  the  matter. 

[Griffith  C.J. — The  law  of  each  State  was  that  the  Governor 
of  the  State  and  the  magistrates  of  the  State  had  a  certain 
power.  By  virtue  of  sec.  108  that  law  remains  in  force  until  the 
Commonwealth  Parliament  exercises  its  power  of  legislation. 

O'Connor  J. — The  i)ractical  result  would  be  that  the  Constitu- 
tion has  to  a  certain  extent  altered  the  interpretation  of  the 
Fugitive  Offenders  Ad.] 

If  the  Commonwealth  is  a  unit  with  respect  to  the  Fugitive 
Offenders  Act,  Mr.  Pan  ton  is  a  magistrate  in  the  Commonwealth. 
Just  as  a  by-law  of  a  municipality  is  part  of  the  law  of  Victoria 
so  is  a  magistrate  of  Victoria  a  magistrate  of  the  Commonwealth. 
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As   to   whether   the   offence   was  committed   in   Natal,   that   ^-  ^*  ®'  ^ 

1Q0A 

depends  on  the  language  of  the  Statute.     The  substantial  crime        ^^[ 

create  by  sec.  76,  Law  47,  1887  (Natal),  is  the  doing  an  act  with  McKblvkt 

intent  to  defraud  creditora.    Everything  else  in  the  section  relates  MgxoHER. 

to  conditions  or  evidence.     The  substance  of  the  offence  is  a  thing       

done  by   the  accused  himself  at  the  time  or  before  he  leaves 
Xatal. 

The  warrant  sufficiently  states  the  nature  of  the  offence. 
There  is  nothing  inherently  wrong  in  charging  a  man  with  more 
than  one  offence  or  with  one  or  more  of  several  offences.  Al- 
though it  may  be  a  rule  of  procedure  adopted  here  that  a 
warrant  must  only  charge  one  offence,  there  is  no  reason  for 
applying  that  rule  strictly  to  these  proceedings.  The  real 
substantial  question  is — had  the  appellant  an  opportunity  of 
knowing  -with  what  he  was  charged  ?  R.  w.  Despard  (!)  is  an 
authority  for  saying  that  this  warrant  is  sufficient.  See  also 
Ex  parte  Fiot  (2) ;  Clarke  on  Extradition,  4fth  ed.,  p.  90  ;  Crrin 
V.  Shine  (3). 

As  to  the  proof  of  the  law  of  Natal,  the  statement  that  foreign 
law  is  to  be  proved  as  a  question  of  fact  is  not  universally  true. 
In  the  hearing  of  ordinary  matters  which  come  before  the  Courts 
^here  one  of  the  facts  in  issue  involves  foreign  law,  that  foreign 
law  must  be  proved  as  an  ordinary  fact  is  proved.  But  there  are 
exceptions  to  that  rule.  For  instance,  where  it  is  necessary  to 
determine  whether  a  will  is  a  will  within  the  meaning  of  the  law 
of  a  foreign  country,  it  is  not  necessary  to  prove  the  foreign  law; 
In  re  Klingeviann  (4).  The  Court  must  inform  itself  in  the 
t>e8t  way  it  can  what  the  foreign  law  is :  Powell  on  Evidence, 
7th  ed,,  p.  284.  In  this  case  there  is  the  oflBicial  certificate  by  an 
officer  who  in  the  ordinary  performance  of  his  duty  would  be 
acquainted  with  what  the  law  of  Natal  is. 

Arthur,  in  reply,  referred  to  Sussex  Peerage  Case  (5) ;  /?i  re 

Orton  (6) ;  23  &  24  Vict.  c.  122 ;  12  &  13  Vict.  c.  96,  sec.  3 ; 

Lefroy's  Legislative  Power  in  Canada,  p.  334;  R.  v.  Brierly  (7); 

-R.  v.  Ploiv^man  (8). 

Cur  adv.  vult 

(1)  7  T.R.,  736.  (5)  1 1  CI.  &  F.,  85. 

(2)  48  L.T.  N.S.,  120.  (6)  (1896)  I  Q.B.,  509,  at  p.  511  {ji). 

(3)  187  U.S..  181.  (7)  4  Cart.,  «65. 

(4)  3  Sw.  &  Tr.,  18.  (8)  25  OnC  Rep.,  656. 
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H.  C.  OF  A.       Griffith  C.J.     In  this  case  the  appellant  was  held  under   £t 

warrant  issued  under  the  Fugitive  Offendet^s  Act  1881,  ordering- 

McKklvey   him  to  be  returned  to  the  British  Colony  of  Natal  to  be  tried  for 

^    ^\        an  offence  acrainst  the  criminial  law  of  that  Colony,  which  fall» 

Meagher.  ^  ^^ ' 

within  the  terms  of  the  Fugitive  Offenders  Act.     Objection  has 

been  taken  to  the  warrant  for  his  removal  on  various  gounds,  some 
of  which  go  to  the  validity  of  the  original  arrest  in  Victoria,  and 
others  to  the  particular  facts  of  the  case.  Some  of  the  objections 
taken  were  important,  and  others  were  not,  I  will  deal  with  the 
objections  seriatim. 

The  first  objection  taken  is,  in  substance,  that,  since  the  estab- 
lishment of  the  Commonwealth,  the  State  of  Victoria  is  no  longer 
a  "  British  possession  "  or  a  "  part  of  His  Majesty's  dominions" 
vvathin  the  meaning  of  the  Fugitive  Offenders  Act.     That  Act, 
which  was  passed  in    1881,  when  the  Commonwealth  was  not 
established  or  even  thought  of,  provides  by  sec.  2  that : — "  Where 
a  person  accused  of  having  committed  an  offence  (to  which  this  part 
of  this  Act  applies)  in  one  part  of  Her  Majesty's  dominions  has 
left  that  part,  such  person  (in  this  Act  referred  to  as  a  fugitive 
from  that  part)  if  found  in  another  part  of  Her  Majesty's  domin- 
ions, shall  be  liable  to  be  apprehended  and  returned  in  manner 
provided  by  this  Act  to  the  part  from  which  he  is  a  fugitive/' 
The  Act  then  proceeds  to  prescribe  the  conditions  under  which  a 
fugitive  may  be  arrested,  how  the  charge  against  him  is  to  be 
investigated,  and  how  he  may  be  sent  back  to  the  part  of  the 
British  dominions  where  he  is  accused  of  having  committed  the 
oflence.     When  the  warrant  is  brought  from  that  part  it  may  by 
sec.  3  be  indorsed  by  a  Judge  of  a  superior  Court,  by  a  Secretary 
of  State  or  a  Bow  Street  magistrate  in  the  United  Kingdom,  or 
by  the  governor  of  a  British  possession  in  that  possession.     Sec.  5 
provides  that : — "  A  fugitive  when  apprehended  shall  be  brought 
before  a  magistrate,  who  (subject  to  the  provisions  of  this  Act) 
shall  hear  the  case  in  the  same  manner  and  have  the  same  juris- 
diction and  powers,  as  near  as  may  be  (including  the  power  to 
remand  and  admit  to  bail)  as  if  the  fugitive  were  charged  with  an 
offence  committed  within  his  jurisdiction."     By  sec.  39  "  magis- 
trate "  is  defined  as  meaning  in  a  British  possession  "  any  person 
having  authority  to  issue   a  warrant   for   the  apprehension  of 
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persons  accused  of  offences  and  to  commit  such  persons  for  trial."  H.  C.  of  a. 

That  is  qualified,   perhaps,  by  sec.  30   which  provides  that :—        ^®^* 

The  jurisdiction   under  Part  I.  of  this  Act  to  hear  a  case  and    mcKelvey 

commit  a  fuedtive  to  prison  to  await  his  return  shall  be  exer-    .,    ^• 

'^  ^  ^  Meagher 

cised, —     .     .     .      .     (4)  In  a  British  possession,  by  any  Judge,       

justice  of  the  peace,  or  other  officer  having  the  like  jurisdiction 
as  one  of  the  magistrates  of  the  Metropolitan  Police  Court  in 
Bow  Street,  or  by  such  other  Court,  Judge,  or  magistrate  as  may 
be  from  time  to  time  provided  by  an  Act  or  ordinance  passed  by 
the  Legislature  of  that  possession."  Certainly,  to  some  extent, 
the  definition  of  "  magistrate  "  is  qualified  by  that  sub-section. 

By  sec.  39  it  is  also  provided  that : — "  In  this  Act  unless  the 
context  otherwise  requires, — The  expression  *  British  possession  * 
means  any  part  of   Her  Majesty's  dominions,  exclusive  of   the 
United   Bangdom,   the  Channel   Islands,   and   Isle   of  Man;  all 
territories  and   places   within   Her   Majesty's   dominions  which 
are  under    one   legislature   shall   be   deemed  to  be  one  British 
possession  and  one  part  of  Her  Majesty's  dominions.     The  ex- 
pression *  legislature,'  where  there  are  local  legislatures  as  well 
w  a  central   legislature,  means   the   central   legislature   only." 
On  that   the   argument   is  founded  by   Mr.   Arthur  that   Vic- 
toria has    ceased  to  be  a  "  British   possession "   or  "  a  part   of 
His    Majesty's  dominions"   within   the   meaning   of    that   Act. 
Before  dealing  with  that  argument  I  will  refer  to  sec.  32  which 
provides  that : — "  If  the  legislature  of  a  British  possession  pass 
^7  Act  or  ordinance — (1)  For  defining  the  offences  committed 
m  that  possession  to  which  this  Act  or  any  part  thereof  is  to 
^PPty;   or  (2)  For  determining  the   Court,   Judge,   magistrate, 
officer,   or  person   by   whom   and   the   manner    in   which   any 
junsdiction  or  power  under  this  Act  is  to  be  exercised ;  or  (3) 
For  payment  of  the  costs  incurred  in  returning  a  fugitive  or  a 
prisoner,  or  in  sending  him  back  if  not  prosecuted  or  if  acquitted, 
or  otherwise  in  the  execution  of  this  Act ;  or  (4)    In  any  manner 
^or  the  carrying  of  this  Act  or  any  part  thereof  into  effect  in  that 
possession — it  shall  be  lawful  for  Her  Majesty  by  Order  in  Coun- 
<5il  to  direct,  if  it  seems  to  Her  Majesty  in  Council  necessary 
or  proper  for  carrying  into  effect  the  objects  of  this  Act,  that 
such  Act  or  ordinance,  or  any  part  thereof  shall,  with  or  without 


278  HIGH    COURT  [1906. 

H.  C.  OF  A.  modification   or    alteration   be  recognized  and   given   effect    to 

throughout  Her  Majesty's  dominions  and  on  the  high  seas  as  if  it 

McKelvey   were  part  of  this  Act."        Now,  it  will  be  observed  that  all  those 

Mbaoher     ^^^^  matters  are  matters  entirely  within  the  jurisdiction  of  any 

legislature  having  anything  in  the  nature  of  plenary  powers  of 

legislation.  The  first  provision  says,  in  effect,  that  the  legisla- 
ture of  that  part  may  renounce  for  that  part  the  benefits  of  the 
Act  as  to  any  offence  which  it  chooses  to  specify*  The  other 
three  are  also  matters  of  internal  administration.  Sec.  32  there- 
fore assumes  that  the  legislature  spoken  of  has  power  to  deal 
with  such  matters,  and  I  am  of  opinion  that  the  expressions 
"  British  possession  "  and  "  legislature,"  as  defined  in  sec.  32,  must 
be  considered  from  that  point  of  view.  I  think  a  "  central  legis- 
lature." as  distinguished  from  a  "  local  legislature,"  means  a 
central  legislature  which  has  power  to  deal  with  the  subject 
matter  of  the  Act — such  matters  as  are  involved  in  the  adminis- 
tration of  the  Act,  including  the  administration  of  justice  within 
the  possession.  So  that,  if  a  new  form  of  constitution  is  granted 
under  which  a  new  legislature — central,  in  one  sense,  it  is  true — 
is  established,  but  with  authority  not  extending  to  the  criminal 
law  or  the  extradition  or  rendition  of  fugitive  offenders,  then  such 
legislature  is  not  a  central  legislature  within  the  meaning  of  the 
Act.  Sec.  39  begins  with  the  words  "...  unless  the  context 
otherwise  requires."  I  think  that  the  powers  which  such  a  legis- 
lature is  assumed  to  be  able  to  exercise  show  that  the  intention  is 
as  I  have  indicated.  I  cannot  accede  to  the  argument  that  sec.  32 
was  intended  to  create  any  new  power  in  any  particular  legislature, 
because  all  the  matters  there  referred  to  are  within  the  ordinary 
powers  of  a  legislature.  I  am,  therefore,  of  opinion  that  unless 
the  Commonwealth  Parliament  has  power  under  the  Constitution 
to  make  laws  under  sec.  32  of  the  Fugitive  Ofenders  Act  1881, 
or  to  deal  with  the  surrender  of  fugitive  offenders  between  the 
Commonwealth  and  other  parts  of  the  British  dominions,  the 
establishment  of  the  Commonwealth  has  had  no  effect  whatever 
upon  the  position  and  authority  of  the  State  of  Victoria  with 
regard  to  this  Act..  I  am  disposed  to  think — although  it  is 
not  necessary  to  express  any  definite  opinion  upon  the  subject 
— that  the  power  conferred  upon  the  Commonwealth  Parliament 
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to  make  la^v-s  with  respect  to  external  affairs  probably  includes  H.  0.  of  A. 
the  power   to  pass  the  necessary  laws   to  give   effect  to   this 
Act.     If  it  does  not,  then  the  establishment  of  the  Commonwealth    moKelvey 
in  no  'way  affected  the  operation  or  administration  of  this  Act  in    ^    ^• 

Victoria.      If,  on  the  other  hand, — which  I  think  is  more  probable       

— ^the  Constitution  does  empower  the  Commonwealth  Parliament 
to  deal  with  the  subject  of  the  rendition  of  fugitive  offenders,  all 
difficulty   is  removed  by  the  express  words  of  sec.  108  of  the 
Constitution,  which  declares  that: — ** Every  law  in  force  in  a 
Colony  which  has  become  or   becomes  a  State,  and  relating  to 
any  matter  within  the  powers  of  the  Parliament  of  the  Common- 
wealth, shall,  subject  to  this  Constitution,  continue  in  force  in 
the  State ;   and,  until  provision  is  made  in  that  behalf  by  the 
Parliament  of  the  Commonwealth,  the  Parliament  of  the  State 
shall  have  such  powers  of  alteration  and  of  repeal  in  respect 
of  any  such  law  as  the  Parliament  of  the  Colony  had  until  the 
Colony  became  a  State."     Further,  sec.   109  provides  that: — 
"When    a  law  of  a  State  is  inconsistent  with  a  law  of  the 
Commonwealth,  the  latter  shall  prevail,  and  the  former  shall, 
to  the   extent  of  the  inconsistency,   be   invalid."     So  that  the 
appellant   is   in   this  dilemma:    Either  the   Parliament  of  the 
Commonwealth  has   no  power  to  deal   with  this  matter,  and 
therefore  cannot  be  a  "  central  legislature  "  within  the  meaning  of 
the  Act ;  or,  if  the  Parliament  of  the  Commonwealth  can  deal  with 
this  matter  and  may  be  a  "  central  legislature,"  the  existing  law 
is  preserved  by  sec.  108  of  the  Constitution,  since  the  Common- 
wealth  Parliament   has   not  dealt  with  the   matter  so   far   as 
the  surrender  of  fugitive  offenders  to  other  parts  of  the  British 
dominions  outside  the  Commonwealth  is  concerned. 

It  was  contended  that  the  administration  of  the  Fugitive 
Offenders  Act  1881  was  not  a  law  in  force  in  Victoria  at  the  time 
of  the  establishment  of  the  Commonwealth  within  the  meaning 
of  sec.  108  of  the  Constitution.  I  can  see  no  force  in  that  con- 
tention. Amongst  the  powers  possessed  by  the  Governor,  the 
Judges,  and  the  magistrates  of  Victoria  were  powers  under 
the  Fugitives  Ojffenders  Act  1881,  and  the  law  which  enabled 
them  to  exercise  those  powers  was  a  law  in  force  in  Victoria,  and> 
in  my  opinion,  still  continues  a  law  there.     I  think,  therefore^ 
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Meaohbr. 
Qrlffith  C.J. 


H.  G.  Qf  A.  the  decisions  of  the  Supreme  Court  in  Western  Australia  in 
Ex  parte  Willis,  and  of  Reed  J.,  in  Queensland  in  In  re  StoclLI 
McKklvey  were  erroneous,  and  that  the  decision  of  the  Full  Court  now 
under  appeal  is  right.  I  notice  that  one  of  the  members  of 
the  last  mentioned  Court  was  of  opinion  that  this  decision  only 
extends  so  far  as  the  subordinate  officers  are  concerned,  and  that 
the  Governor-General,  and  not  the  Governor  of  Victoria,  must 
sign  the  warrant  for  a  fugitive's  return.  If  the  view  I  have 
stated  is  correct,  the  law  of  Victoria  remains  exactly  the  same  as 
it  was,  and  the  power  of  the  Governor  of  Victoria  is  exactly  as  it 
was  before  the  establishment  of  the  Commonwealth. 

Another  part  of  the  contention  for  the  appellant,  depending 
on  the  same  arguments,  was  that,  assuming  the  Commonwealth 
to  be  one  "  British  possession,"  the  police  magistrate  in  Melbourne 
was  not  a  magistrate  of  that  part  of  His  Majesty  s  dominions — 
that  is,  of  the  Commonwealth.  In  sec.  3  the  expression  "  Judge 
of  a  superior  Court  in  such  part"  is  used,  and  in  sec*  4  "a 
magistrate  of  any  part  of  Her  Majesty's  dominions."  In  my 
opinion,  whenever  either  of  these  expressions  is  used  it  means  a 
person  who,  in  the  place  where  the  fugitive  is  found,  has 
authority  to  exercise  the  function  of  a  Judge  or  magistrate  as  the 
case  may  be.  It  is  well  known  that  the  jurisdiction  of  a 
magistrate  is  generally  limited  as  to  locality,  and  I  think  a  person 
who  is  de  facto  a  Judge  of  any  portion  of  the  Commonwealth, 
or  a  magistrate  having  jurisdiction  in  any  portion  of  the 
Commonwealth,  is  then  a  Judge  or  magistrate  respectively  of  the 
Commonwealth  within  the  meaning  of  the  Act.  That  objection 
therefore  fails. 

The  next  objection  turns  upon  the  nature  of  the  offence  which 
is  charged.  The  substance  of  the  offence  is  that  the  appellant 
quitted  Natal  within  four  months  before  being  adjudged  insolvent, 
and  took  with  him  property  of  the  value  of  more  than  £20  which 
-should  have  been  divided  amongst  his  creditors.  It  is  objected 
that  it  is  not  within  the  power  of  a  subordinate  legislature,  such 
as  that  of  Natal,  to  constitute  that  offence,  for  this  reason,  that 
the  offence  is  not  and  cannot  be  committed  within  the  Colony  of 
Natal.  It  is  said  that  a  man  cannot  quit  a  Colony  while  he  is 
within  it,  and  therefore  any  Act  creating  such  an  offence  is  ultra 
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vires.     For  that  Macleod  v.  Attomey-Ge'tieral  for  Neiv  South  ^-  ^'  ^'  ^' 

Wales  (1)  is  relied  on.     But,  to  look  at  the  matter  from  another  ^^^ 

point  of  view,  it  would  be  absurd  to  say  that  a  man  can  quit  a  mcKelvby 

place  while  he  is  outside  it.     These  are  rather  fine  distinctions,  ^b^ohkb 

The  common  sense  view  of  the  matter  is  that  the  act  of  quitting  

.  Griffith  0.  J. 

A  place  is  done  partly  inside  and  partly  outside  the  place.  At  any 
rate  it  is  partly  done  within  the  place  quitted,  and  so  far  as  the 
acts  done  within  the  territory  of  a  Colony  are  concerned,  it  is 
clearly  within  the  jurisdiction  of  the  legislature  of  that  Colony  to 
deal  with  the  matter  and  to  declare  it  to  be  an  offence.  In  con- 
struing an  Act  to  create  such  an  oflfence  that,  I  think,  is  the 
meaning  to  be  given  to  the  words.  If  a  man  does  within  the 
"borders  of  the  Colony  such  an  act  as  results  in  his  quitting  that 
Colony,  he  is  guilty  of  the  ofience  against  the  Act.  That  objection 
therefore  also  fails. 

The  next  objection  is  that  when  the  appellant  left  Natal  he 
had  committed  no  offence  because  he  had  not  then  been  adjudged 
insolvent,  and  was  not  adjudged  insolvent  until  some  time  after- 
wards. That  at  first  sight  seems  plausible.  But  it  is  necessary  to 
have  regard  to  the  substance  of  the  law  rather  than  its  form. 
The  real  nature  of  the  offence  is  this,  that  a  person  who  is  in  such  a 
financial  position,  and  has  within  the  Colony  done  or  suffered  such 
an  a<5t  that  he  is  liable  by  law  to  be  adjudged  insolvent,  leaves 
the  Colony  and  takes  with  him  property  which  should  be  divided 
amongst  his  creditors.  The  fact  that  he  has  not  been  actually 
adjudged  insolvent  is  not  material.  The  acts  which  the  Colony 
has  made  an  offence  are  completed  so  far  as  they  rest  with  him. 
An  illustration,  which  I  think  is  perfectly  analagous,  is  afforded 
by  the  case  put  in  argument  of  manslaughter.  A  man  doeo  some 
act  which  results  in  the  death  of  anotlier,  but  which  is  not  likely 
to  produce  that  result.  Shortly  after  the  doing  of  the  act  the 
man  leaves  the  State  in  which  he  did  it.  If  the  other  dies  within 
twelve  months  of  the  doing  of  the  act,  the  man  who  did  it  is 
guilty  of  manslaughter,  and  if  death  does  not  result  within  twelve 
months  he  is  not  guilty.  But  it  cannot  be  disputed  that  he  who 
did  the  act  would  be  liable  to  be  taken  back  to  the  State  where 
the  act  was  committed  though  it  might  be  uncertain  for  twelve 

(1)  (1891)  AC,  465.     . 
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H.  C.  OF  A.  months,  long  after  he  had  left  the  State,  whether  he  had  com- 

^ \  mitted  an  offence  at  all.     The  illustration  is  entirely  applicable. 

McKklvky  Therefore  the  alleged  offence  can  be  committed  and  is  an  offence 

Meagher,  within  the  section. 


The  next  objection  turns  upon  the  form  of  the  warrant.     It  is 

a  sinfi^ular  form,  and  one  which  is  not  familiar  to  us  in  Australia. 
But  I  should  think  it  is  one  which  is  possibly  authorized  in  some 
part  of  His  Majesty  s  dominions.  We,  however,  do  not  know 
w^hether  it  is  or  not.  The  charge  in  the  warrant  brought  from 
Natal  is  that  the  appellant  committed  "  the  crime  of  contravening 
sec.  76  of  Law  47,  1887  (Natal)."  That  section  is  in  the  same 
familiar  form  as  sec.  12  of  the  Debtors  Act  1869  (32  &  33  Vict.  c. 
62)  which  appears  in  the  Insolvency  Acts  of  the  dilierent  Aus- 
tralian States.  It  provides  that: — "If  any  person  who  is 
adjudged  insolvent  or  has  his  affairs  liquidated  by  arrangement 
after  the  presentation  of  an  insolvency  petition  by  or  against  him 
or  the  commencement  of  the  liquidation  or  within  four  months 
before  such  presentation  or  commencement  quits  Natal  and  takes 
with  him  or  attempts  or  makes  preparations  for  quitting  Natal 
and  for  taking  with  him  any  part  of  his  property  to  the  amount 
of  £20  or  upwards  which  ought  by  law  to  be  divided  amongst  his 
creditors  he  shall  (unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud)  be  guilty  of  an  offence  punishable  with  imprisonment 
for  a  time  not  exceeding  two  years  with  or  without  hard  labor.'* 
It  is  said  that  the  charge  of  committing  a  crime  against  that 
section  is  open  to  the  objection  of  duplicity,  because  the  section 
covers  more  than  one  offence.  In  one  sense,  no  doubt,  the  section 
does  provide  for  more  than  one  case  ;  it  provides  for  insolvency 
and  for  liquidation  by  arrangement,  it  also  provides  for  quitting 
after  or  within  four  months  before  insolvency,  and  it  not  only 
deals  with  quitting  but  also  with  attempting  to  quit  and  with 
making  preparations  to  quit.  In  substance,  however,  it  is  one 
offence,  and  that  offence  is  that  a  man,  having  by  some  act  put 
himself  in  such  circumstances  that  he  is  liable  to  be  made  in- 
solvent, leaves  the  Colony  and  takes  with  him  property  which 
ought  by  law  to  be  divided  amongst  his  creditors.  But  the 
most  that  can  be  said  of  the  charge  is  that  it  is  open  to  the 
objection  of  duplicity.    That  objection  is  one  which,  according  to 
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our   law,  must   be  taken  at  an  early  stage  of  the  proceedings,   H.  C.  <w  A. 
and   it   is   doubtful   whether  it  can   ever   be  taken  except  by- 
special  demurrer.     It  would  be  a  very  singular  thing  if,  in  a  case    McKklvky 
dealing  with  the   surrender  of  fugitive  offenders,  the  warrant    j^g^oHgj^ 

issued   by  the  State  from  which  a  fugitive   came,   and  which       

is  priind  facie  good  by  the  law  of  that  State,  could  be  verbally 
criticised  by  the  Court  called  upon  to  give  effect  to  it,  by  saying 
"  Here  we  do  our  work  much  better  than  that, .  we  do  not  allow 
proceedings  to  be  taken  in  this  slovenly  way,  and  therefore  we 
refuse  to  act  upon  the  warrant."  That  would  seem  to  be  a 
singular  want  of  comity  in  dealing  with  a  request  by  another 
State.  I  think  the  priind  facie  presumption  to  be  drawn — if  it 
is  necessary  to  draw  any — is  that  that  is  the  ordinary  way  of 
stating  that  offence  in  Natal.  That  I  think  is  supported  by  the 
certificate  of  the  Attorney-General  of  Natal,  which  is  in  these 
words : — **  1  certify  that  the  crime  of  contravention  of  Section  76 
of  the  Insolvency  Law  No.  47  of  1887  with  which  William  A. 
McKelvey  is  charged  is  punishable  in  the  Colony  of  Natal  by 
imprisonment  with  or  without  hard  labour  for  a  term  of  twelve 
months  or  more  " — assuming  that  to  be  in  Natal  the  usual  way 
of  stating  the  crime.  It  is,  at  any  rate,  the  form  which"  the 
Attorney-General  of  that  Colony  uses  to  describe  the  offence. 
But  even  if  it  were  not  the  usual  way,  and  even  if  neither  the 
Attorney-General  nor  the  Chief  Magistrate  of  Durban  under- 
stands how  to  describe  the  offence  properly,  nevertheless  I  think 
the  objection  fails,  for  this  "  is  not  a  commitment  for  safe 
custody,  in  order  that  the  party  may  afterwards  be  brought 
to  trial,  nor  is  it  a  commitment  in  execution ;  but  it  is  a 
commitment  for  safe  custody  in  order  to  secure  the  party  and 
prevent  mischief  to  His  Majesty's  subjects."  Those  are  the  words 
of  Lord  Tenterden  in  Rex  v.  Oourlay  (1)  cited  by  Huddleston  B. 
in  Ex  paHe  Terraz  (2).  The  distinction  between  the  different 
classes  of  warrants  is  pointed  out  by  the  learned  Baron,  and 
by  the  other  authorities  cited  in  that  case.  I  think  it  is 
sufficient  that  the  charge  should  be  substantially  sufficient 
according  to  the  law  of  the  State  where  the  warrant  is  issued. 
I  see  no  reason  for  supposing  that  this  is  not  substantially 

ll)  7  B.  &  C,  669.  (2)  4  Ex.  D.,  63,  at  p.  70. 
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H.  C.  OF  A.  sufficient  according  to  the  law  of  Natal,  or  according   to  the 

^^_^  aw  of  Victoria  for  the  purpose  for  which  it  is  issued.     I  am 

McKelvey  of  opinion,  therefore,  that  that  objection  fails. 

Meagher         There  were  some  other  minor  objections,  the  only  material  one 

beinff  that  there  was  no  valid  proof  of  the  law  of  Natal.   The  evi- 

Grifflth  O.J.  °      .  ^    , 

dence  given  as  to  that  law  was,  hrst,  a  certificate  of  the  Attorney- 
General  wliich  was  said  to  be  admissible  under  the  provisions  of 
sec.  92  of  The  Fugitives  0  fenders  Act  1881  which  provides  that : — 
"Depositions  (whether  taken  in  the  absence  of  the  fugitive  or 
otherwise)  and  copies  thereof,  and  official  certificates  of  or  judicial 
documents  stating  facts,  may,  if  duly  authenticated,  be  received 
in  evidence  in  proceedings  under  this  Act."  The  Attorney- 
General  certified  under  his  hand  and  seal  this  law  sufficiently  for 
the  purpose  of  this  proceeding  so  far  as  authentication  was 
concerned.  It  is  said,  however,  that  is  not  a  fact  to  which  the 
Attorney-General  can  certify.  In  my  opinion,  if  the  law  of 
Natal  is  to  be  regarded  as  a  fact,  that  is  eminently  a  fact  to  which 
the  principal  law  officer  of  that  Colony  can  certify.  The  other 
evidence  was  the  deposition  of  a  practising  lawyer  of  Durban  in 
Natal,  who  produced  a  copy  of  the  Statute  and  swore  that  it  was 
the  -law  of  Natal.  In  my  opinion,  if  the  law  of  Natal  is  a  fact, 
that  was  sufficient  evidence  of  it.  It  is  said,  however,  that  as  this 
deposition  was  not  receivable  in  Natal  as  evidence  of  the  law  of 
Natal  because  that  law  is  not  in  Natal  a  question  of  fact,  it  follows 
that  before  the  committing  magistrate  in  Victoria,  where  the  law 
of  Natal  is  a  question  of  fact,  although  evidence  as  to  what  that 
law  is  may  be  given  by  deposition,  it  can  only  be  so  given  by  a 
deposition  taken  in  a  Victorian  proceeding.  I  take  leave  to  doubt 
whether  the  law  of  Natal  is  a  question  of  fact  with  regard  to  the 
administration  of  this  Act.  To  give  an  illustration,  which  is  very 
analogous,  under  the  Extradition  Act  Apart  from  any  local  Act 
the  Governor  had  to  administer  that  Act.  Now  the  Governor  had 
in  some  way  to  make  himself  acquainted  with  the  law  he  was 
administering.  Is  it  to  be  supposed  that  he  was  to  require  foreign 
experts  to  be  called  before  him  to  give  evidence  on  oath  as  to 
what  that  law  was  ?  Or  is  it  not  to  be  supposed  rather  that  the 
Governor,  in  order  to  enable  him  to  discharge  his  duty,  was  to 
ascertain  in  the  best  way  he  could  what  the  law  was  which  he 
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had  to  administer  ?   In  the  case  of  extradition  I  think  that  is  quite    '^-  C.  of  A. 

clear.       If  that  is  so,  how  can  there  be  any  difference  if,  instead 

of  that  power  being  limited  to  the  Governor,  it  is  delegated  to    McKelvey 

some   executive   officer  ?     It  is   not   necessary   to   express   any 

definite  opinion  on  the  matter,  but  it  seems  to  me  that  this  law, 

which  the  authorities  of  each  British  possession  aie  called  upon 

to  administer,  may  reasonably  be  said  to  imply  that  such  officers 

shall  make  themselves  acquainted  with  the  laws  of  the  other 

British  communities  in  order  to  discharge  their  duties. 

The  other  objections  rested  upon  the  facts,  but  on  the  facts 
there  was  no  foundation  for  them,  so  that  it  is  not  necessary  for 
me  to  say  anything  further  about  them.  I  am  therefore  of 
opinion  that  the  appeal  should  be  dismissed. 


Barton  J.  I  also  am  of  opinion  that  the  appeal  fails.  The 
objections  taken  resolve  themselves  into  four,  taking  into  con- 
sidei-ation  that  those  with  reference  to  the  authentication  of  the 
documents  do  not  seem  to  have  been  persisted  in.  The  first 
is  that  Victoria  is  not  a  "  British  possession  "  within  the  meaning 
of  the  Fugitive  Offenders  Act  1881  and  has  not  been  such  a 
possession  since  federation  took  place.  That  is  a  ground  which 
covers  more  than  one  objection,  for  in  negativing  the  one  the 
other  falls  with  it.  The  second  objection  is  that  the  indorsed 
warrant  did  not  mention  an  offence  within  the  meaning  of  sec.  5 
of  the  Act.  The  third  objection  is  that  the  offence,  if  any, 
mentioned  in  the  warrant  is  not  an  offence  within  the  meanins: 
of  sec.  9,  because  the  creation  of  such  offence  is  ultra  vires  of 
the  legislature  of  Natal.  The  last  objection  is  that  the  evidence 
taken  in  Natal  before  the  local  tribunal  is  not  evidence  in 
Victorian  Courts,  so  that  there  is  no  evidence  in  Victoria  to 
prove  the  law  of  Natal. 

Taking  the  points  seriatim,  the  objection  that  Victoria  is  not 
a  "  British  possession "  depends  upon  sees.  30  and  39  of  the 
Fugitive  Offenders  Act  1881.  [His  Honor  read  the  material 
parts  of  the  sections  and  continued.]  It  is  contended  that  by 
force  of  those  words  the  only  "  British  possession "  cognizable 
with  reference  to  the  execution  of  this  Act  is  the  Commonwealth 
in  respect  of  alleged   offenders   who  have  escaped  from   other 
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H.  C.  OF  A.  parts  of  the  Empire.     As  the  learned  Chief  Justice  has  pointed 

^_^  out,   it  is  not  necessary  to   decide  now  whether  the   Elxternal 

McKelvey  Affairs  power  of  the  Commonwealth  Parliament  under  sec.  51 

Meagher.  ^^  ^^^  Constitution  would   cover   legislation  applying    to   such 

circumstances  as  these.     It  is  probable  that  that  power  includes 

Barton  J.  i       .   i  ^         ^  r 

power  to  legislate  as  to  the  observance  of  treaties  between  Great 
Britain  and  foreign  nationa  If  it  does  that,  it  is  still  more 
probable  that  it  includes  power  to  legislate  as  to  offences  which 
come  within  the  Fugitive  Offenders  Act  as  distinguished  from 
the  Extradition  Act.  If  the  External  Affairs  power  extends 
to  such  cases,  still  the  appellant  is  brought  face  to  face  with 
sec.  108  of  the  Constitution.  [His  Honor  read  the  section  and 
continued.]  If  then  the  Commonwealth  has  the  power  con- 
tended for,  nevertheless  sec.  108  of  the  Constitution  applies,  and 
I  fail  to  see  how  clearer  terms  to  include  the  matter  could  be 
applied  than  those  placed  in  sec.  108.  If  that  is  so,  then  this 
law  is  a  law  which  was  in  force  in  Victoria  and  remains  in  force 
there.  It  did  not  cease  to  exist  with  reference  to  the  position  of 
Victoria  as  a  British  possession  so  soon  as  federation  was  brought 
about.     Therefore  the  objection  fails. 

But,  if  the  External  Affairs  power  does  not  apply,  then  it 
seems  to  me  the  objection  fails  because  Victoria  would  remain  a 
"  British  possession."     It  is  to  my  mind  inconceivable  that,  while 
the  Imperial  legislature  was  dealing  with  matters  of  this  kind  in 
1881,  it  could  ever  have  intended  to  make  the  general  legislature 
of  a  federation  the  sole  authority  under  the  Fugitive  Offenders 
Act,  and  at  the  same  time  not  to  confide  to   that  authority  a 
power  competent  for  the  purpose.     In  my  view  that  considera- 
tion alone  is  sufficient  to  dispose  of  the  matter.      The  Imperial 
Parliament  found  in  existence  at  that   time   the  federation  of 
Canada,     Under  the  operation  of  sees.  91  and  92  of  the  British 
North  America  Act  1867,  the  competence  to  deal  with  criminal 
law  generally  as  relating  to  conduct  was  already  in  the  Dominion 
Parliament,  while  matters  of  procedure  and  the  constitution  of 
Courts  were  confided  to  the  Provincial  legislatures.     I  think  the 
British  Parliament,  in  dealing  with  what  it  defines  as  a  "  British 
possession  "  with  a  central  legislature  had  in  its  mind  the  rela- 
tions of  central  and  subordinate  authorities  such  as  existed  in 
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Canada,  and  had  no  intention  to  apply  a  rule  of  this  kind  to  any   H.  C.  of  A. 
future  central  legislature  unless  it  should  be  constituted  with 
powers  to  meet  the  case.   In  the  case  of  Australia,  if  the  Imperial    mcICblvby 
Parliament  did  not  endow  the  central  legislature  with  power  ^    \f    q  » 

make  laws  to  meet  the  case,  it  seems  to  me  the  power  to  deal        

with  the  Fugitive  Offenders  Act  remains  where  it  was  before 
federation,  and  the  law  previously  in  force  in  Victoria  must 
stand.  Therefore,  whichever  position  is  taken  up,  this  objection 
must  fail.  I  may  say  that  I  adopt  the  opinion  expressed  in  the 
judgment  of  the  Supreme  Court  in  this  case  so  far  as  it  is 
applicable  to  this  point,  and  I  also  adopt  what  was  said  by 
aBeckett  J.  in  Ex  parte  Gerhard  (1). 

Another  question  was  raised  under  sees.  3,  30,  and  39  of  the 
Fugitive  Off^enders  Act  It  was  contended  that  throughout  this 
enactment  and  the  definitions,  the  word  "  in ''  must  be  read  as 
"  of,"  so  that,  when  the  words' "  British  possession  "  are  given 
the  larger  force  and  meaning  contended  for,  a  Judge  or  magis- 
trate or  other  officer  in  a  "British  possession"  must  be  regarded  as 
a  Judge  or  magistrate  or  other  officer  of  the  "  British  possession  " 
in  that  larger  sense.  It  was  said,  therefore,  that,  in  the  case  of 
the  Commonwealth,  where  the  matter  is  not  dealt  with  by  any 
authority  of  the  Commonwealth,  a  case  for  the  rendition  of  this 
person  would  fail.  I  am  not  of  that  opinion,  for  the  reason  that 
I  think  the  plain  meaning  of  the  words  in  the  various  parts  of 
the  Act  is  that  a  magistrate  in  a  "  British  possession  "  means  a 
magistrate  performing  his  functions  in  the  possession.  That  of 
course  applies  to  the  particular  part  of  the  possession  where  he 
performs  his  functions.  So  that,  even  if  Mr.  Arthur  had  suc- 
ceeded in  his  able  argument  in  showing  that  the  Commonwealth 
was  a  "  British  possession  "  for  the  purposes  of  this  Act,  still,  in 
my  opinion,  he  would  have  got  no  further  in  his  attempt  to 
destroy  the  authority  under  which  the  proceedings  were  taken 
by  reason  of  which  the  appellant  remains  in  custody. 

The  next  objection  was  that  the  indorsed  warrant,  by  stating  that 
the  appellant  committed  "  the  crime  of  contravening  sec.  76  of 
Law  47,  1887  (Natal),"  did  not  mention  an  offence  within  the 
meaning  of  sec.  5  of  the  Fugitive  Offenders  Act     [His  Honor 

(I)  27  V.L.R.,  244,  at  p.  251  ;  2.3  A.L.T.,  127. 
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H.  C.  OF  A.  read   the   section   and  continued].      The   objection   is  that  the 

words  "  the  offence  mentioned  in  the  warrant "  are  not  satisfied 

McKelvey   by  ^h®  words  ''  the  crime  of  contravening  section  76  of  Law  47, 

Meao  1887  (Natal)."     Now,  I  am  strongly  of  opinion  that,  if  thecertifi- 

cate  of  the  Attorney-General  and  the  evidence  of  Mr.  Calder  can 

be  accepted  as  evidence  for  the  present  purpose,  then  there  is 
priynd  facie  evidence  that  there  is  a  crime  known  in  Natal  as 
"  contravening  sec.  76  of  Law  47, 1887  (Natal)."   That  evidence  is 
unrebutted.     The  Attorney-General  of  Natal  has  certified  that : 
— "  The  crime  of  contravention  of  sec.  76  of  the  Insolvency  Law 
No.  47  of  1887  with  which  William  A.  McKelvey  is  charged  is 
punishable  in  the  Colony  of  Natal,"  &c.     Mr.  Calder,  a  solicitor 
practising  at  Durban,  in  Natal,  where  the  crime  is  alleged  to  have 
been  committed,  was  called  before  the  Chief  Magistrate  of  Durban, 
where  the  depositions  were  taken  which  were  transmitted  here, 
and  he  deposed  that  the  law  of  Natal  was  as  contained  in  the 
transcript  put  in  evidence  there  and  attached  to  his  deposition.     I 
shall  deal  presently  with  the  question  whether  the  certificate  of 
the  Attorney-General  and  the  deposition  of  Mr.  Calder  can  be 
taken  as  evidence  for  this  purpose.     That  the  description  of  the 
offence   appears   to   have   been  thought  sufficient   in    Natal    is 
borne  out  by  the  depositions  which  are  headed  by  that  charge. 
The  case  with  reference  to  fugitive  offenders  is  not  the  same 
as   under   the   Exiriidition  Act,   because  the  second  paragraph 
of  sec.  9  of  the  Fugitive  Offenders  Act  1881  provides  that: — 
"  This  part  of  this  Act  shall  appl^?"  to  an  offence  notwithstanding 
that  by  the  law  of  the  part  of  Her  Majesty's  dominions  in  or  on 
his  way  to  which  the  fugitive  is  or  is  suspected  of  being  it  is  not 
an  offence,  or  not  an  offence  to  which  this  part  of  this  Act  applies; 
and  all  the  provisions  of  this  part  of  this  Act,  including  those 
relating  to  a  provisional  warrant  and  to  a  committal  to  prison, 
shall  be  construed  as  if  the  offence  were  in  such  last-mentioned 
part  of  Her  Majesty's  dominions  an  offence  to  which  this  part  of 
this  Act  applies."     That  gets  rid  of  tlie  necessity  of  showing  that 
the  offence  chargeable  in  the  jurisdiction  from  which  a  fugitive 
has  escaped  is  an  offence  known  and  recognized  in  the  jurisdic- 
tion to  which  his  escape  has  been  made.     It  therefore  renders  the 
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case  of  Ex  parte  Plot  (1),  a  doubly  strong  authority  in  favour  of   H.  C.  of  A. 
holding  that  there  has  been  a  sufficient  description  of  the  offence  ' 

for  the  purpose  of  this  Act  in  this  warrant.     In  Ex  parte  Terraz   McKelvey 
(2),  Huddleston  B.  said : — "  Warrants  in  execution  are  in  the    mkaoheb 

nature  of  convictions,  and  it  has  always  been  held  that  warrants       

of  that  class  require  considerable  strictness,  for  the  reason  that 
when  the  party  is  brought  up  on  habeas  corpus,  and  is  held  under 
a  warrant  in  execution,  the  Court  can  only  judge  by  what  appears 
in  the  warrant  whether  a  crime  has  been  committed,  and 
whether  the  alleged  criminal  is  properly  held  in  custody. 
But  warrants  for  apprehension  are  merely  instruments  not 
directed  to  the  prisoner,  but  directed  to  the  officer  for  his 
protection,  and  to  enable  him  to  take  the  person  into  custody 
either  for  the  purpose  of  inquiry,  or  of  holding  him  in  cus- 
tody while  the  inquiry  is  going  on,  or  of  keeping  him  in 
safe  custody  for  some  of  the  reasons  I  have  mentioned.  Now, 
doubtless  the  latter  class  of  warrants,  namely  where  the  party 
is  to  be  held  in  safe  custody  during  a  particular  time,  would 
seem  to  require  more  particularity  than  a  warrant  for  appre- 
hension ;  but  there  are  clear  authorities  to  show  that  warrants 
for  safe  custody,  even  for  public  purposes,  or  for  the  protection  of 
the  public  or  individuals,  may  be  in  general  terms."  The  learned 
Baron  cited  the  case  of  Rex  v.  Despard  (3)  and  authorities  to  the 
same  effect.  I  am  of  opinion,  therefore,  first,  that  on  the  as- 
sumption of  the  admissibility  already  mentioned,  there  is  pi'imd 
fade  evidence  that  the  offence  is  one  known  to  the  law  of  Natal, . 
aud  that  that  is  the  offence  mentioned  in  the  warrant,  and, 
secondly,  apart  from  that,  I  am  of  opinion  that  it  was  not  neces- 
sary to  describe  the  offence  with  any  greater  particularity  than 
has  been  observed  in  the  warrant. 

Then  there  is  an  objection  that  the  offence  mentioned  in  the 
^arrant  is  not  within  sec.  9  of  the  Fugitive  Offenders  Act  1881, 
as  the  creation  of  that  offence  was  ultra  vires  of  the  legislature  of 
^atal,  and  that,  inasmuch  as  the  accused  person  would  have  to  be 
out  of  the  territory  before  he  could  be  said  to  have  quitted 
Natal,  there  was  no  jurisdiction  in  the  local  legislature  to  pass  a 

(I)  48  L.T.,  120.  (2)  4  Ex.  D.,  63,  at  p.  68. 

(S)  7T.R.,736. 
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f I.  C.  OF  A    law  to  punish  him  for  that  quitting.    That  objection  sounds  very 

^ *        well  on  its  face,  but  there  are  two  sides  to  it      It  is  urged  that  a 

McKelvey   nian  cannot  be  said  to  have  quitted  a  country  while  he  is  in  it, 
Meagher.    ^^^  that  the  legislature  of  that  country  cannot  pa^  a  law  to 

punish  him  for  having  quitted  it  when  he  is  outside,  and  the 

argument  amounts  to  this,  that  whether  the  man  is  inside  or  out- 
side the  coiintry,  he  cannot  be  punished  for  quitting  it.    Although 
the  argument  is  ingenious,  I  think  it  is  too  finely  drawn  to  com- 
mend itself.     Here  is  an  act  which  can  only  be  criminal  in  so  far 
as  it  relates  to  the  territory  which  a  man  has  left,  and  which  is 
not  in   itself  criminal   in    respect  of  that  man's  entrance  into 
another  territory.     It  is  said  that  the  country  from  which  he  has 
escaped  as  the  perpetrator  of  a  fraud  cannot  punish  him  for  the 
fraudulent  escape  upon  his  return.     Is  it  true  that  a  British  self- 
governing  community  is  thus  at  the  mercy  of  the  perpetrator  ? 
I  think  the  offence  of  quitting  Natal  under  the  circumstances 
described   in   this   enactment    is    an   offence   capable    of    being 
made  subject  to  punishment  by  the  legislature  of  Natal,  certainly 
by  no  other  legislature,  so  far  as  I  know,  of  any  self-governing 
part  of  the  British  Dominions.     The  attempt  by  a  man  to  quit 
and  take  with  him  property  which  should  be  divided  amongst 
his  creditors,  and  also  the  making  preparations  for  quitting,  are 
admittedly  punishable  in  Natal.      It  is  argued  that,  while  in 
the  inception  of  that  offence  it  is  punishable,  still  when  those 
preparations  have  been  brought  to  a  successful  issue  and  the 
attempt  is  perfected,  the  person  who  otherwise  would  be  an 
offender,  ceases  to  be  an  offender  amenable  to  the  criminal  juris- 
diction of  the  country  which  is  quitted.     I  cannot  accept  that 
argument.     The  element  of  fraud,  no  doubt,  must  upon  the  trial 
be   seen   to   be   in   the  transaction,   but,   in  the   circumstances 
described  in  the  Statute,  fraud  will,  from  the  terms  of  it,  be 
assumed  primd  facie,  because  the  Statute  says  that  the  offender 
is  to  be  held  to  be  guilty  of  the  offence  unless  the  jury  is  satisfied 
that  there  was  no  intent  to  defraud.     It  is  therefore  the  ante- 
cedent intention,  formed  at  the  time  of  making  preparations  to 
quit  and  of  attempting  to  quit,  and  before  either  of  them  amounts 
to  the  act  of  quitting,  which  is  to  be  considered,  and  it  is  only 
then  that  the  criminal  intent  is  or  can  be  formed.     The  intention 
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of  this  Act  is  to  make  that  criminal  intent  punishable  when  it  is   H.  C.  a»  A. 
coupled  with  a  successful  escape.     It  would  be  going  altogether 
beyond  reason  to  hold  that  the  legislature  of  Natal  could  not   mcKrlvky 
validly  pass  an  Act  for  punishing  an  offence  of  that  kind.  ^    ^'uer. 

The  remaining  objection  was  that  the  certificate  of  the  Attorney-        — — 
Genei-al  of  Natal  and  the  evidence  of  Mr.  Calder  taken  before 
the  local  tribunal  of  Natal  are  not  evidence  of  the  law  of  Natal 
in  a  Victorian  Court  in  a  proceeding  under  the  Fugitive  Offen- 
ders Act      I  do  not  think  that  objection  is  supported  by  any 
authority.       I    could    understand    there    being   proceedings   in 
which  the  technical  objection  would  prevail,  but  I  do  not  think 
that  would  be  the  case  in  proceedings  of  this  kind,  where  the 
primary   object  of  the  whole  thing  is    to  satisfy  the  mind  of 
the   authority   in   the  country  to  which  the  escape  *has    been 
made  that  there  is  strong  and  probable  ground  to  suppose  that  a 
person  has  committed  a  crime  against  the  laws  of  the  country 
from  which  he  has  fled.     I  certainly  should  refuse  to  hold  that 
the  authority  described  in  the  Act,  in  considering  evidence  brought 
before  it  from  another  possession  of  the  Crown  as  to  the  commis- 
sion of  an  offence  against  the  laws  of  that  other  possession,  is  not 
entitled  to  satisfy  its- mind  by  reading  evidence  given  by  experts 
in  the  laws  of  that  other  possession  as  to  what  those  laws  are, 
notwithstanding  that  that  evidence  has  been  taken  in  that  other 
possession,  and  not  in  the  possession  in  which  the  authority  is 
sitting.     I  am  glad  to  be  able  to  come  to  such  a  conclusion  when 
I  consider  the  reciprocal  usefulness  of  this  Act  to  all  parts  of 
the  British  dominions,  the  evil  consequences  of  a  too  technical 
construction  of  it,  and  the  difficulties  which  beset  its  adminis- 
tration.     For  these  reasons  I   concur   with   the  learned    Chief 
Justice  that  the  appeal  must  be  dismissed. 

O'Connor  J.  I  also  am  of  opinion  that  the  Supreme  Court  of 
Victoria  came  to  a  right  conclusion  in  this  case.  It  is  not  neces- 
sary for  me  to  follow  my  learned  brethren  in  considering  the 
various  ingenious  points  submitted  by  Mr.  Arthur.  There  are, 
however,  two  extremely  important  questions  which  he  raised 
upon  which  I  tliink  it  right  to  add  something.  Those  are,  first, 
that  the  Chief  Justice  of  Victoria  had  no  jurisdiction  to  indorse 
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H.  C.  OF  A.  the  warrant,  and,  secondly,  that  the  magistrate  who  heard  the 

case  had  no  jurisdiction  to  entertain  it.     The  judgment  delivered 

MgKelv£7   by  the  Supreme  Court  was  sufficient  to  decide  the  case  ai»  it  now 

Mkagheb     stands,  the  only  matter  now  in  controversy  being  whether  the 

warrant  was  properly  indorsed  by  the  Chief  Justice  and  whether 

the  magistrate  properly  heard  the  case.     It  appears  to  me  that 
both  had  jurisdiction  to  do  what  they  did.     I  am  of  opinion  that 
the   Supreme  Court  of   Victoria   was  right  in    holding  that  a 
"  Judge  of  a  superior  Court "  is  a  Judge  exercising  jurisdiction  in 
the  part  where  the  fugitive  was  apprehended.   I  think  they  were 
also  right  in  holding  that  a  magistrate,  who  is  a  magistrate  in 
tliat  part  of  His  Majesty's  dominions  having  jurisdiction  where 
the  fugitive  was  arrested,  had  jurisdiction  to  hear   the  matter. 
But  the  next  step  which  must  be  taken  is  the  issuing  of   the 
warrant,  which  will  necessarily  bring  up  for  decision  the  question 
whether  Victoria  is  a  "  British  possession  "  within  the  meaning  of 
the  Act.     Before  the  necessary  authority  for  the  surrender  of  the 
fugitive  can  be  issued  it  will  be  necessary  to  decide  whether  the 
officer  to  sign  should  be  the  Governor  of  Victoria  or  the  Governor- 
General.      As  that  point  is  submitted  to  us  we  must  decide  the 
whole  question  of  jurisdiction.     It  will  be  useful,  in  considering 
the  scope  and  intention  of  the  Fugitive  Offenders  Act,  to  remem^- 
ber  the  basis  upon  which  it  rests.     It  rests  upon  the  principle 
of  extradition.     It  is  an  application  to  the  various  possessions 
of  the  British  Crown  inter  »e  of  the  principle  of   extradition 
which  obtains  between  different  countries.     In  the  case  of  foreign 
countries  the  extradition  relations  of  Great  Britain  are  settled 
by  treaties,  and  in  the  case  of  such  treaties  it  has  always  been 
the  law  that,  whilst  the  scope  of  extradition  is  fixed  by  treaty, 
the  procedure  for  arrest,  identification,  and  proof  is  determined 
by  the  law  of  the  State  or  country  in  which  the  alleged  criminal 
is  found.   It  has  therefore  been  settled  for  many  years,  as  pointed 
out  in  Brown  v.  Lizara  (1),  at  all  events  in  Great  Britain,  that 
the  procedure  by  which  extradition  treaties  are  carried  out  is 
regulated  by  Statute  and  must  be  controlled  by  Statute.     In  the 
case  of  the  Fugitive  Offenders  Acfy  applying  as  it  does  between 
different  parts  of  the  British  Dominions,  the  Imperial  legislature 

(1)  2C.L.K.,  837. 
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has  in  its  own  hands  power  both  to  settle  the  terms  upon  which   H.  C.  of  a. 
fugutive  offenders  are  to  be  surrendered,  and  also  to  regulate  the 
procedure  to  be  adopted  in  surrendering  them.     But  it  must  be   mcKelvey 
remembered — and  it  is  important  in  regard  to  the  statement  of    ubaoher. 

the  offence  in  the  warrant — that  all  these  proceedings  are  merely       

to  inform  the  executive  whether  persons  should  be  surrendered 
or  not.     The  acti3f  surrender  is  the  act  of  the  executive  just  as 
in  the  case  of  extradition.   Such  being  the  general  principle  upon 
which  the  surrender  of  fugitive  offenders  is  founded,  we  find  that 
the  Act  itself  specifies  the  class  of  offences  to  which  it  is  to  apply 
and  has  given  power  to  limit  those  offences  in  certain  cases  to 
the  local  or  central  legislature — that  is  the  central  legislature  of 
a  "  British  possession  " — as  the  case  may  be,  and  has  the  criminal 
law  procedure  of  the  possession  in  which  a  fugitive  is  found  for 
the  purpose  of  identifying  him,  proving  the  offence,  and  informing 
the  executive  officer  of  the  circumstances  which  made  it  necessaiy 
or  expedient  to  order  the  surrender.      It  may  be  gathered  also 
from  the  Act  that  it  necessarily  presupposes  two  things :  first, 
that  the  criminal  procedure  in  the  possession  in  which  the  fugitive 
is  found  is  uniform,  and,  secondly,  as  the  provisions  are  to  be 
worked  mutually  between  the  different  possessions,  that  there  is 
a  uniform  criminal  law  in  every  part  of  the  possession  in  which 
the  offence  is  committed.     I  entirely  a^ssent  to  Mr.  Irvine's  argu- 
ment on  that  point.      The  position  may  be  put  in  another  way. 
Assuming  that  there  was  in  some  form  a  union  of  all  the  provinces 
of   South  Africa,  it  is   clear   that   in    this  case  the  magistrate 
would  have  to  ascertain    what  was  the    law  of  the  union,  not 
w^hat  was  the  law  of  Natal.      And,  unless  there  were  a  uniform 
criminal  law  of  the  union,  how  would  it  be  possible  for  him  to 
ascertain  what  was  the  law  of  the  union  ? 

Such  being  the  Act  as  it  has  existed  from  1881  up  to  the 
inauguration  of  the  Commonwealth,  it  is  contended  that  the 
passing  of  the  Commonwealth  of  Auatralia  ConstitiUion  Act  has 
entirely  altered  its  administration  and  application.  The  effect  of 
Mr.  Arthur's  argument  may  be  stated  in  a  very  few  words : — It  is 
that  all  the  machinery  for  the  purpose  of  surrendering  fugitive 
offenders  between  the  States  of  Australia  and  other  portions  of 
the  British  Empire  suddenly  came  to  an  end  on  the  inauguration 
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fl.  C.  OF  A.  of  the  Commonwealth,  and  that  all  the  States  of  Australia  have 

since  been  without  the  necessary  machinery  for  carrying  out  the 

MoKklvkt  Fugitive  Offenders  Aet,  and  unable  to  perform  their  statutory 

MKAGHKit     duties   towards   other  parts  of  the    British   dominions  in   the 

administration  of  justice.   This  result  has  been  reached,  according 

to  Mr.  Arthur,  not  by  any  implied  repeal  of  the  Act  by  the  Con- 
stitution, nor  by  the  substitution  of  any  provisiosL  in  lieu  of  it,  but 
in  this  way.  Immediately  on  the  inauguration  of  the  Common- 
wealth the  Parliament  of  the  Commonwealth  became  a  "  central 
legislature"  within  the  meaning  of  the  Fugitive  Offenders  Act, 
and  the  Parliaments  of  the  States  became  '*  local  legislatures ; " 
the  local  legislature,  having  dropped  out  of  operation  so  far  as 
this  Act  is  concerned,  all  the  powers  conferred  on  it  by  the  Act 
have  come  to  an  end.  Whether  the  Act  is  to  be  so  interpreted 
depends  altogether  upon  the  meaning  of  the  words  "central 
legislature"  and  "local  legislature."  One  very  useful  rule  in 
construing  an  Act  is  to  take  all  the  circumstances  and  conditions 
the  legislature  must  have  had  in  mind  when  the  Act  was  passed. 
In  1881  there  was  only  one  federal  form  of  government  in  tlie 
British  dominions  which  could  be  said  to  have  a  central  as 
contrasted  with  a  "  local  legislature,"  and  that  was  the  federation 
of  Canada.  In  that  federation,  the  control  of  the  criminal  law 
was  in  the  hands  of  the  Dominion  Parliament,  and  that  Parlia- 
ment having  it  in  its  power  to  enact  criminal  laws,  was  in  a 
position  at  once  to  carry  out  the  provisions  of  this  Act  There 
was  another  form  of  union  of  provinces  in  which  there  was  a 
"  central  legislature  "  and  "  local  legislatures  "  and  that  was  New 
Zealand.  There  it  is  quite  plain  that  the  powet  of  exercising 
criminal  jurisdiction,  and  of  passing  laws  regulating  criminal 
procedure  was  in  the  hands  of  the  "  central  legislature."  In 
various  other  portions  of  the  British  dominions  there  were 
Crown  Colonies  under  the  control  of  local  legislatures  with  certain 
limited  functions,  but  they  were  all  controlled  by  a  general  legis- 
lature which  had  jurisdiction  to  impose  uniform  criminal  laws 
and  uniform  criminal  procedure.  Now,  throughout  these  different 
forms  of  union  there  is  one  common  feature,  viz.,  the  "  local  legis- 
lature "  is  subordinate  and  the  "  central  legislature "  is  supreme. 
The  form  of  our  Constitution  places  any  analogy  to  such  consti- 
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tutions  out  of  the  question.   The  legislature  of  the  Commonwealth   H.  0.  of  A. 
is  sapreme  only  as  to  certain  matters.     As  to  some  of  them  it 
has  exclusive  power,  as  to  others  its  power  is  exclusive  when   mcKblvey 
tne  Parliament  has  once  acted.     In  respect  to  those  matters  in    ^^^ji^j^ 

which  power  is  not  given  to  the  Commonwealth  Parliament,  the       

Constitution  leaves  the  States  in  the  enjoyment  of  the  power 
which  they  had  before  the  inauguration  of  the  Commonwealth. 
Amongst  the  matters  left  in  the  hands  of  the  States  is  the  control 
of  criminal  procedure  and  the  enactment  of  criminal  laws.     As  to 
matters  of  legislation  under  the  control  of  the  Commonwealth 
the  Commonwealth  Parliament  would  have  power  incidentally  to 
enact  criminal  laws  and  to  provide  the  procedure  for  carrying 
them  into  effect.     But  there  is  no  power  except  in  that  respect  to 
enact  uniform  criminal  law  and  procedure  throughout  the  Com- 
monwealtlL   So  that  the  Commonwealth  legislature  has  no  power 
to  establish  that  uniformity  of  criminal  law  and  procedure  which 
is  necessary  for  the  working  of  the  Act ;  and  if  the  Commonwealth 
Parliament  is  the  "  central  legislature  "  within  the  meaning  of  the 
Act  it  becomes  unworkable.     Having  regard  to  these  considera- 
tions I  have  come  to  the  conclusion  that  the  Commonwealth  legisla- 
ture fulfils  none  of  the  conditions  which  are  required  in  a  "  central 
legislature,"  within  the  meaning  of  the  Fugitive  Offenders  Act, 
and  that  this  Act  must  be  construed  as  not  applying  to  the 
Commonwealth  legislature.     That  being  so,  no  change  has  been 
made  by  the  passing  of  the  Commonwealth  of  Australia  Con- 
Mtution  Act  in  the  powers  of  the   States  under  the  Fugitive 
OfeTiders  Act 

Assuming,  however,  that  the  legislature  of  the  Commonwealth 
has  power  by  legislation  to  carry  the  Act  into  effect, — that  the 
exercise  of  one  of  the  concurrent  powers  would  enable  all  the 
provisions  of  the  Fugitive  Offenders  ilc^  to  be  complied  with — 
then  sec.  108  of  the  Constitution  seems  to  afford  a  complete 
answer  to  the  contention  of  Mr.  Arthur.  It  is  impossible  that 
sec  108  can  be  complied  with  if  his  argument  is  to  have  any 
effect.  The  object  of  that  section  was  to  prevent  any  gap  in  the 
administration  of  State  laws.  The  express  provision  of  sec.  108 
is  that : — "  Every  law  in  force  in  a  Colony  which  has  become  or 
becomes  a  State,  and  relating  to  any  matter  within  the  powers 
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< 

H.  C.  OF  A.  of  the  Parliament  of  the  Commonwealth,  shall,  subject  to  this 

Constitution,  continue  in  force  in  the  State."     The  position  is 

McKelvey   therefore  this — if  the  Parliament  of  the  Commonwealth  has  not 

Meaghek     P^wer  to  make  criminal  law  and  procedure  uniform,  then  tha^ 

Parliament  is  not  a  "  central  legislature  " ;  if  it  has  the  power 


then,  until  it  exercises  it,  the  powers  of  the  States  remain. 

The  other  objection  is  that  the  offence  is  not  sufficiently 
described  in  the  warrant.  In  considering  that  we  must  remember 
what  is  the  object  of  these  proceedings.  It  is  to  enable  the  chief 
executive  officer  of  the  State  to  carry  out  the  obligation  of  aiding 
another  portion  of  His  Majesty's  dominions  in  the  administration 
of  justice  by  surrendering  a  fugitive  offender.  That  obligation 
is  imposed  by  sec.  6  upon  the  Governor  of  a  British  possession, 
and  he  may,  after  all  proceedings  have  been  taken,  and  after  the 
decision  of  any  question  raised  on  JtaJbeas  corpus,  "  if  he  thinks 
it  just,  by  warrant  under  his  hand  order  that  fugitive  to  be 
returned  to  the  part  of  Her  Majesty's  dominions  from  which  he 
is  a  fugitive."  This  procedure  is  to  enable  the  Governor  to  form 
an  opinion  whether  it  is  just  that  the  fugitive  should  be  returned- 
I  think  that  the  distinction  pointed  out  by  Huddlestone  B.,  in 
Ex  parte  Terraz  (1),  between  warrants  of  apprehension  for  safe 
custody  pending  investigation  before  the  proper  tribunal,  and 
warrants  in  execution  of  a  sentence  or  punishment  is  a  clear  one. 
Both  warrants  in  this  case  come  within  that  class  in  which  the 
warrant  is  not  an  authority  for  the  carrying  out  of  punishment, 
but  simply  a  warrant  for  safe  custody  of  a  person  who  has  been 
charged  with  having  committed  an  offence  until  that  offence  can 
be  inquired  into  by  the  tribunal  which  has  cognizance  of  it.  That 
being  so,  the  principles  which  should  guide  us  in  examining  the 
warrant  are  those  which  should  guide  the  Court  in  examining  a 
warrant  for  safe  custody.  I  have  no  doubt  this  offence  is  quite 
sufficiently  stated.  In  the  first  place,  we  find  that  the  certificate 
of  the  Attorney-General  of  Natal  states  the  offence  in  the  same 
way  as  it  is  stated  in  the  warrant.  He  says : — "  I  certify  that 
the  crime  of  contravention  of  section  76  of  the  Insolvency  Law 
No.  47  of  1887  with  which  William  A.  McKelvey  is  charged  is 
punishable  in  the  Colony  of  Natal,"  &c.     We  find  also  that  the 

(1)  4  Ex.  D.,  63. 
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McKelvby 

V. 

Mkagusr. 


O'Connor  J. 


Chief  Magistrate  of  Durban  in  Natal  issues  the  warrant  in  that  H.  0.  of  A. 
form,  charging  that  "  William  A.  McKelvey  did  commit  the  crime 
of  contravening  section  76  of  Law  47,  1887  (Natal)." 

The  statement  of  the  offence  which  is  considered  by  the 
Attorney-General  of  Natal  and  the  Chief  Magistrate  of  Durban 
to  be  suiBcient,  ought  to  be  sufficient  for  a  Court  intrusted  with 
the  duty,  not  of  finally  deciding  the  case,  but  of  determining 
whether  there  is  evidence  of  an  offence  coming  within  that  Act 
sufficient  to  satisfy  the  magistrate  that  the  person  charged  was 
properly  apprehended. 

For  these  reasons  I  am  of  opinion  that  the  statement  of  the 
ofTence  in  the  warrant  is  sufficient.  I  agree  that  this  appeal 
should  be  dismissed. 


Appeal  dismissed. 

Solicitor,  for  appellant,  A.  C.  SecowJ),  Melbourne. 

Solicitor,  for  respondent,  GuinnesSy  Crown  Solicitor  for  Victoria. 

B.  L. 
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Perth, 
Disputed  elections  in  Western  Australia  are,  under  the  Electoral  Act  1904,  Q^tf^k^  qs  24 

beard  and  determined  by  tbe  *'  Supreme  Court,"  this  tribunal   being  con-         

stitated  by  a  single  Judge  in  the  special  manner  prescribed  by  the  Act.     By     ^i*5.^**  ^'^v 

sec.  167  the  decisions  of  the  tribunal  are  declared  final  and  conclusive.     This     Uiggins,  JJ. 
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tribunal  having  declared  that  a  certain  returned  candidate  was  not  properly 
elected,  and  that  the  election  was  void,  the  onsuccesaful  party  appealed 
direct  to  the  High  Court.     On  motion  to  rescind  the  leave  to  appeal — 

Held,  that  the  Supreme  Court  in  the  exercise  of  its  jurisdiction  under  the 
Electoral  Act  1904  was  not  the  *'  Supreme  Court"  of  the  State  of  Western 
Australia  within  the  meaning  of  sec.  73  of  the  Constitution,  but,  although 
consisting  of  a  Judge  of  the  Supreme  Court,  was  a  special  tribunal  to  whose 
arbitrament  Parliament  had  delegated  the  power  of  deciding  the  qualifica- 
tions of  persons  to  sit  in  those  assemblies  ;  and  that  no  appeal  lay  to  the  High 
Court  from  it«  decisions. 

The  substantive  ground  of  appeal  was  that  the  Court  of  Disputed  Returns 
had  no  power  to  entertain  the  petition,  as  it  was  not  lodged  within  the 
time  required  by  the  Electoral  Act,  By  sec.  164  the  Court  was  required  to 
inquire  whether  the  requisites  of  sec  160,  which  included  a  limit  of  time,  had 
been  observed. 

l^er  Griffith  C.J. : — The  propriety  of  the  decision  in  this  point  could  not  be 
disputed  by  way  of  appeal. 

B.  V.  Commissioners  for  Special  Purposes  of  the  Income  7^ax,  (21  Q.B.D., 
313),  applied. 

Appeal  by  special  leave  from  a  decision  of  the  Court  of  Dis- 
puted Returns  in  Western  Australia. 

A  petition  was  brought  to  the  Court  of  Disputed  Returns 
under  the  Electoral  Act,  (W.A.)  (No.  20  of  1904),  by  the 
respondent  against  the  return  of  the  appellant  as  the  elected 
member  for  the  East  Fremantle  Electoral  District  in  the  Legis- 
lative Assembly  of  Western  Australia.  The  Chief  Justice  of  the 
State  of  Western  Australia,  sitting  as  the  Court,  declared  the 
election  void  and  the  appellant  not  duly  elected,  and  adjudged 
costs  against  him.  Under  the  Electoral  Act,  sec.  159,  the  validity 
of  any  election  or  return  is  disputed  by  petition  addressed  to  the 
"  Supreme  Court,"  which  is  given  power  to  hear  and  determine 
the  same  without  appeal,  the  tribunal  being  constituted  by  a 
single  Judge.  The  appellant  obtained  special  leave  to  appeal  to 
the  High  Court  from  this  decision  as  from  a  judgment  decree  or 
order  of  the  Supreme  Court  of  the  State,  under  sec.  73  of  the 
Constitution,  leave  being  reserved  to  the  respondent  to  move  to 
rescind  the  special  leave. 


Mo88  K.C.  (with  him  Baraden),  for  the  appellant. 
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Le  Meswi^er  (with  him  Joseph)  for  the  respondent,  moved  to   H.  C.  of  a. 
rescind    the    order  for  special    leave.     The  Court  of   Disputed 
Returns  had   full  jurisdiction  to  determine  whether  the  neces-      Homces 
sary  preliminaries  to  the  lodging  of  the  petition  had  been  duly     angwin 

falfilled  :  sec.  164;  and  decide  upon  the  substantial  merits  and        

good  conscience  of  the  case  without  regard  to  legal  forms  and 
technicalities  :  sec.  165  ;  and  the  decisions  of  the  Court  are  made 
"final  and  conclusive  without  appeal  and  shall  not  be  questioned 
in  any  way":  sec.  165.  The  High  Court  will  follow  the  Privy 
Council  in  refusing  to  entertain  an  appeal  from  such  a  Court : 
TJUherge  v.  Lcbvdry  (1),  which  was  decided  on  a  similar  provision 
in  the  Quebec  Controverted  Elections  Act  1875. 

The  functions  of  the  Court  of  Disputed  Returns,  as  set  out  in 

sees.  159-170  of  the  Electoral  Act  1904  show  that  it  is  not  the 

Supreme  Court  of  the  State,  but  a  special  tribunal :  Mosea  v. 

Ptti'lccr,  Ex  parte  Moses  (2).     An  appeal  to  the  High  Court  lies 

only  when  an  appeal  lay  before  the  Constitution  to  the  Queen  in 

C!ouncil :  Parkin  v.  James  (3).     An  appeal  in  this  class  of  case 

would  not   have  lain  to  the  Queen  in  Council  without  special 

leave,  and  that  leave  was  always  refused :  Kennedy  v.  Purcell 

(*);  Valin  V.  Langlois  (5).      Even  if  the  Court  of   Disputed 

Returns  did  not  inquire,  pursuant  to  its  power  under  sec.  164, 

uito  the  fulfilment  of  the  requisites  of  sec.  160,  that  does  not 

give  any  right  to  appeal  from  the  decision  that  the  election  was 

void. 

[Griffith  C.J. — His  Honor  referred  to  Reg.  v.  Commissioners 
for  Special  Purposes  of  the  Income  Tax  (6),  cited  in  Mooney  v. 
Gommniesionei's  of  Taxation^  {N.S,W.)  (7).  If  a  tribunal,  which 
lute  final  and  conclusive  jurisdiction,  has  power  to  decide  upon 
^^e  facts  necessary  to  give  it  jurisdiction,  a  wrong  decision  upon 
those  facts  is  not  appealable]. 

The  tribunal  had  evidence  before  it  that  the  petition  was 
lodged  within  40  days  from  the  return  day  of  the  writ,  as 
required  by  sec  160,  and  it  is  on  this  point  that  an  appeal  is 
sought  now. 

(!)  2  App.  Cas.,  102.  (5)  5  App.  Cas.,  115. 

(3)  (1896)  A.C.,  245.  (6)  21  Q.B.D.,  313. 

(3)  2  C.L.R.,  315.  (7)  3  C.L.R.,  221. 

(4)  59L.T.N.S.,279. 
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•  ^ '^       first  with  a  committee  of   the  Legislative  Council ;    then  this 

Holmes     function  was  delegated  to  the  Chief  Justice  in  1878;  in  1899 
Angwin      ^^'^  Judges  of  the  Supreme  Court  were  constituted  a  Court  of 

Disputed  Returns ;  in  1904  the  "  Supreme  Court,"  or  rather  one 

Judge  thereof.  In  this  jurisdiction  the  "  Supreme  Court "  is  a 
special  tribunal,  and  the  words  of  sec.  73  of  the  Constitution 
do  not  apply  to  its  decisions.  It  is  no  more  the  Supreme 
Court  in  the  ordinary  sense  than  a  Supreme  Court  Judge  who  is 
appointed  a  special  Commissioner.  No  power  to  hear  appeals 
from  this  tribunal  resided  in  the  Crown,  and  such  power  of 
hearing  appeals  not  existing,  it  could  not  be  transferred  to  the 
High  Court. 

[Griffith  C.J. — "  Power  to  hear  appeals "  in  that  context 
means  only  a  discretion  to  grant  leave  to  appeal.  The  power  to 
hear  appeals  from  the  Supreme  Court  in  any  case  whatever  is 
conferred  on  the  Court  by  the  Constitution. 

It  is  not  the  functions  of  the  Supreme  Court  of  the  State 
to  enforce  the  decision  of  this  tribunal  as  to  the  election.  The 
decision  was  required  by  sec.  168  to  be  transmitted  by  the 
tribunal  to  the  House  of  Parliament  concerned,  and  was  there 
given  effect  to.  The  only  part  of  the  tribunal's  decision  that  is 
enforced  in  the  Supreme  Court  is  the  order  as  to  costs,  which 
under  sec.  170  may  be  "  entered  as  a  judgment  of  the  Supreme 
Court." 

M.o%s  K.C.,  for  the  appellant.  The  right  of  appeal  exists  under 
sec.  73  of  the  Constitution,  and  cannot  be  taken  away  by  any- 
local  Act:  Parkin  v.  James  (1);  Peiersiuald  v.  Bartley  (2). 
Sees.  159  and  167  of  the  Electoral  Act  1904  were  enacted  by  the 
local  legislature  in  full  view  of  the  right  of  appeal  from  the. 
Supreme  Court  to  the  High  Court  given  by  sec.  73,  and  no 
special  tribunal  was  intended  to  be  set  up,  but  only  an  extension 
of  the  jurisdiction  of  the  ordinary  Supreme  Court  of  the  State. 
In  Great  Fingall  Co.  v.  Slieehan  (3),  the  Local  Court  sitting  with 
additional  assessors  under  a  special  Act,  was  held  to  be  the 
ordinary  Local  Court  with  an  added  jurisdiction.     The  power 

(1)  2  C.L.R.,  315.  (2)  1  C.L.R.,  497.  (3)  3  C.L.R.,  176. 


V. 

Angwin. 
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given  to  the  tribunal  by  sec.  163  to  award  costs  was  merely  put   S-  C.  of  a. 
in  to  save  doubts  as  to  its  ordinar}-^  powers  in  that  behalf ;  it 
still   remains  the  ordinary  Supreme  Court.     The  power  under      Holmes 
sec.   164  to  "  inquire "  whether  the  requisites  of  sec.  160  have 
been  fulfilled  is  merely  a  power  of  inquiry ;  it  is  not  final  and 
conclusive  as  it  would  be  if  there  were  a  power  to  "  hear  and 
determine,"  or  to  "decide,"  as  in  Loccd  Courts  Regulation  Act 
1904,  (No.  51),  sec.  154.     This  is  only  a  directory  legislative 
instruction  to  the  tribunal  not  to  proceed  until  it  deems  that  the 
requisites  have  been  satisfied.      No  inquiiy  can  lawfully  be  held 
into  the  election  unless  all  the  requisites  of  sec.  160  have  been 
satisfied.     There   is   a   want  of  jurisdiction,  not   a  mere  error 
in    decision.      In   Moses   v.  Parker,   Ex   p^tHe   Moses  (1),  the 
tribunal  appealed  from  was  an  administrative,  not  a  judicial, 
body.      This    elections  tribunal  is  purely  judicial,  with  juris- 
diction  to    "  hear  and   detennine ";    it   is    not    a   persona  dc- 
signata  to  whose  arbitrament  the  election  is  submitted.     The 
order  of  this  Court  is  "  entered  as  a  judgment  of  the  Supreme 
Court"    (sec.   170).      Where  a  tribunal  is  given  cognizance  of 
matters  of  considerable   difficulty,  involving  questions  of  law, 
that   tribunal   is   to  be   treated   as   a  judicial  tribunal :    Great 
Fingall  Co.  v.  Sheehan  (2).     On  the  merits  of  the  appeal :  There 
was  no  evidence  that  the  requirements  of    sec.   160  were  ob- 
served.    The  petition  had  to  be  lodged  within  forty  days  of  the 
"  return  day  of  the  writ ";  not  the  day  appointed  for  its  return, 
but  the  actual  day  of  return,  which  may  in  fact  have  been  any 
day  between  the  election  day  and  the  appointed  day  for  return, 
eight   days   later.      The   requirements   not  being  satisfied,  the 
Court  had   no  jurisdiction   to   pronounce  judgment   upon   this 
election. 

Le  Mesurier  in  reply.  The  provisions  of  the  Electoral  Act 
1899  are  practically  identical  witli  those  of  the  Act  of  1904  on 
this  matter,  except  that  the  "  Supreme  Court "  is  inserted  in 
place  of  "  two  Jmlges  of  the  Supreme  Court."  The  only  sub- 
.stantial  change  is  that  one  Judge  is  substituted  for  two.  The 
whole  history  of  the  legislation,  giving  these  Courts  final  and  con- 

(1)  (1896)  A.C.,  245.  (2)  3  C.L.R.,  176. 


502  HIGH  COURT  [190«. 

H.  C.  OP  A.  elusive  jurisdiction  over  election  petitions,  is  that  the  Courts  thus 

1QCM 

constituted  are  special  tribunals;  and  the  High  Court  should 
Holmes  follow  the  view  expressed  by  the  Privy  Council  that  the  legis- 
Awowiif      lature  in  establishing  this  kind  of  tribunal  intended  that  their 

decisions  should  be  immediate  and  effective  without  any  appeal  : 

Kennedy  v.  PurcM  (1),  explaining  the  effect  of  Thiherge  v 
Lavdry  (2). 
[Griffith  C.J. — Referred  to  In  re  Stronach  (3)]. 
The  right  of  membership  in  a  House  of  Parliament  has  no 
money  value ;  hence  there  can  be  no  appeal  as  of  right.  This  is 
not  a  judgment  of  the  Supreme  Court  of  the  State,  and  appeal 
by  special  leave  is  not  competent. 


Oct.  24. 


Griffith  C.J.  This  is  an  appeal  from  an  order  which  is  in 
form  an  order  of  the  Supreme  Court  of  Western  Australia.  It  is 
intituled  "  In  the  Supreme  Court  of  Western  Australia/'  and 
after  reciting  that  the  petition  of  the  respondent  had  been  tried 
by  the  Chief  Justice  of  Western  Australia,  it  adjudges  and 
declares  that  the  appellant  was  not  duly  elected  as  a  member  of 
the  Legislative  Assembly  of  Western  Australia  for  the  East 
Fremantle  Electoral  District,  at  the  election  held  on  27th 
November  1905,  and  that  the  said  election  was  absolutely  void, 
PriTod  facie,  then,  it  is  a  judgment  of  the  Supreme  Court  of 
Western  Australia,  and  it  comes,  primd  fade  again,  within  the 
words  of  sec.  73  of  the  Constitution,  which  provides  that  the  High 
Court  shall  have  jurisdiction,  subject  to  certain  regulations  and 
restrictions,  to  hear  and  determine  appeals  from  all  judgments, 
decrees,  orders  and  sentences  of  the  Supreme  Court  of  any  State. 
This  is  an  absolute  right  of  appeal  given  to  suitors,  and  no  State 
legislation  can  deprive  them  of  that  right.  The  order  was  made  by 
the  Chief  Justice  in  the  exercise  of  the  jurisdiction  conferred  by 
the  Electoral  Act  1904,  which  provides  by  sec.  159  that  the  validity 
of  any  election  or  return  may  be  disputed  by  petition  addressed  to 
the  Supreme  Court,  and  that  the  Supreme  Court  shall  have  juris- 
diction to  hear  and  determine  the  same.  The  appeal  is  objected  to 
as  incompetent,  on  the  ground  that,  notwithstanding  these  words 

(I)  59  L.T.N.S.,  279.  (-2)  2  App.  Cas.,  102. 

(3)  2  Moo.  P.C.C.,  311,  at  p.  316. 
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and  their  primd  fdcie  meaning,  the  decision  appealed  from  in  this   H-  ^-  ^^  ^ 
case  is  not  a  decision  of  the  Supreme  Court  in  the  sense  in  which       ^^" 
that  term  is  used  in  the  Constitution.   That  is  really  the  question      Holmxs 
which  we  have  to  determine.   Before  dealing  with  the  Electoral     ^jjci^^uj. 
Act  1904  on  the  meaning  of  which,  to  a  great  extent,  the  question        

OrifBth  O.J. 

must  depend,  I  will  refer  to  some  considerations  which  have  a 
general  bearing  on  the  matter.      The  Supreme  Court  of  Western 
Australia  was  originally  constituted  under  a  Statute  of  Will.  IV., 
but    its    constitution    is   now    defined   in   the   Supreme   Court 
Ordinance  of  1861.      By  that  Ordinance  it  was  provided  that 
there  shall  be  established  in  the  Colony  a  Court  of  Judicature 
which  shall  be  a  Court  of  record  under  the  style  and  title  of  the 
Supreme  Court,  and  the  Court  was  invested  with  and  empowered 
to  exercise  in  the  Colony  and  its  dependencies  all  the  powers  and 
jurisdiction  of  the  Courts  of  Queen's  Bench,  Common  Pleas  and 
Exchequer  at  Westminster ;  and  also  all  the  powers  and  jurisdic- 
tion of  the  Lord  Chancellor  and  of  the  Ecclesiastical  Courts  as 
they  then  existed  in  England  as  well  as  of  Courts  of  Oyer  and 
Terminer  and  general  gaol  delivery.     The  Supreme  Court  of  this 
State  therefore  was  a  Court  originally   created   to  administer 
justice  between  suitors  in  respect  to  all  kinds  of  civil  rights,  that 
is,  all  rights  that  could  be  enforced  by  legal  procedure  in  any  of 
the  Courts  of  England,  and  also  to  administer  the  criminal  law. 
The  constitution  of  the  Supreme  Courts  of  all  the  other  States 
was  practically  the  same.     These  were  the  Courts  which   the 
framers  of   the   Constitution   had   in   view   when  the  right  of 
appeal  was  given  from  every  decision  of  the  Supreme  Court  of 
a  State   to  the   High  Coui't;   and   I   think  that,  prima  facie, 
sec    73   should   be   construed  as  referring  to  Supreme   Courts 
exercising  jurisdiction  of  that  kind.      No  doubt,  if  by  Statute 
some  new  right  was  created,  which  would  be  enforceable  in  the 
Supreme  Court  if  no  other  provision  were  made,  an  appeal  from  a 
decision  with  respect  to  it  would  lie  to  this  Court.     On  the  other 
hand,  it  must  be  borne  in  mind  that  it  is  always  competent  for 
a  legislature   of  plenary  jurisdiction  to  create  a  new  tribunal 
for  any  purpose  it  thinks  fit,  and  to  declare  that  its  decision 
shall  be  final  and  without  appeal ;   subject,  of  course,  to  the  pre- 
rogative of  the  Sovereign  and  to  any  over-riding  statutory  right 
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of  appeal.     It  is  a  general  rule  that  when  a  new  Court  is  created, 
whatever  jurisdiction  is  conferred  upon  it,  there  is  no  appeal  from 
the  decision  of  that  Court  unless  it  is  conferred  by*  Statute.     In 
that  respect  the  case  may  be  considered  as  analogous — it  is  not,  of 
course,  a  perfect  analogy — to  the  case  of  a  domestic  tribunal 
created  by  contract  between  parties,  of  which  a  familiar  instance  is 
afforded  by  a  fire  insurance  policy  in  which  the  right  to  recover 
is  made  dependent  upon  a  preliminary  determination  of  fact  by 
a  tribunal  chosen  by  the  parties.     So  the  new  right  conferred  by 
a  Statute  may  have  attached  to  it  as  an  incident  that  a  necessary 
fact  on  which  the  right  depends  shall  be  determined  by  a  desig- 
nated tribunal,  and,  if  so,  there  is  no  appeal  from  the  decision  of 
that  tribunal  unless  given  by  Statute.     In  the  case  of  an  inferior 
Court  to  which  new  jurisdiction  is  given,  the  Supreme  Court  can, 
in  the  exercise  of  its  general  powers,  control  it  if  it  exceeds  or 
refuses  to  exercise  its  jurisdiction. 

This,  then,   being  the   general  rule,  can   a  State   legislature 
confer  a  new  jurisdiction  upon  the  Supreme  Court  subject  to  a 
similar  limitation  that  there  shall  be  no  appeal  from  it  to  any 
outside  jurisdiction  ?     The  answer  to  that  question  depends  upon 
the  Constitution.      If  the   legislature  merely  conferred  a  new 
jurisdiction  upon  the  Supreme  Court,  as  intended  by  the  Supreme 
Court  Ordinance  and  contemplated  by  the  Commonwealth  Con- 
stitution, there  might  be  considerable  difficulty  in  saying  that 
any  words  could  deprive  this  Court  of  its  jurisdiction  to  enter- 
tain an  appeal  from  a  decision  made  in  the  exercise  of  the  new 
jurisdiction.     It  is  necessary,  therefore,  to  see  what  is  the  real 
effect  and    meaning  of    what   the   legislature  has  done  in  the 
present   case.      Did  it  merely  create  a  new  civil  right  to  be 
administered  by  the  Supreme  Court  with  the  ordinary  incidents 
of   litigation,  including  the  consequent   riglit  of  appeal,  or  did 
it  in  substance  create  a  new  and  separate  tribunal,  consisting 
of  a  Judge  of  the  Supreme  Court  as  a  persona  designaia  ?    In 
answering  that  question  regard  must  be  had  to  the  substance 
rather  than  to  the  mere  verbiage  of  the  Statute.     Before  the  Act 
of  1904  there  was  an  Act  in  force,  passed  in  1899,  by  which  a 
Court  of  Disputed  Returns  was  constituted.     That  Court  con- 
sisted of  two  Judges  of  the  Supreme  Court,  but  it  was  not  the 
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Supreme  Court,  and  did  not  exercise   the  jurisdiction  of  the  H.  C.  of  a. 
Supreme  Court.     The  two  members  of  the  Supreme  Court  were 
personally  designated  to  exercise  the  powers  of  the  new  Court, 
which  were  conferred  in  lan^age  almost  verbally  identical  with 
that  of  Part  XV.  of  the  Act  of  1904  now  under  consideration. 
Now,  it  is  to  be  remembered  that  the  jurisdiction  to  determine 
the  validity  of  an  election  to  a  legislative  body,  is  a  matter  not 
originally  pertaining  to  the  judiciary.     According  to  our  system 
of  government  the  powers  of  the  State  are  regarded  as  divided 
into  the  legislative,  the  executive,  and   the  judicial   branches, 
which   are  kept  apart  as  far  as  practicable.     The  legislative 
branch  always  asserted  the  right  to  determine  of  whom  its 
members  should  consist,  and  whenever  they  have  thought  fit  to 
delegate  a  part  of  that   duty   to   another   tribunal,   as    they 
have  done  from  time  to  time,  they  have  nevertheless  retained 
control  to  a  certain  extent.     In  all  legislatures,  since  we  have 
first  known  of  them  in  Europe,  one  of  the  first  duties  of  a  body 
newly  called  together  has  been  to  verify  the  credentials  of  the 
persons  claiming  to  be  members  of  it.     That  is  a  matter  very 
different  from  the  kind  of  matters  which  the  Supreme  Courts  of 
this  and  the  other  States  were  primarily  constituted  to  deal  with. 
Bearing  these  principles  in   mind,  I   will  proceed  to  examine 
briefly  Part  XV.  of  the  Electoral  Act  1904.     Sec.  159  provides  that 
the  validity  of  an  election  or  return  may  be  disputed  by  petition 
addressed  to  the  Supreme  Court,  and  not  otherwise,  and  that  the 
Supreme  Court  *hall  have  jurisdiction  to  hear  and  determine  the 
same.     Sec.  160  directs  what  the  petition  is  to  contain,  and  sec.  161 
requires  the  deposit  of  a  sum  of  £50  as  security  for  costs.'    Sec. 
162  enacts  that  no  proceedings  shall  be  had  on  the  petition  unless 
the  requirements  of  the  preceding  sections  have  been  complied 
with.      By  sec.  163  it  is  enacted  that  the  Court  shall  be  con- 
stituted by  "  a  Judge  sitting  in  open  Court,"  who  shall  have  power 
to  declare  that  any  person  who  was  returned  as  elected  was  not 
duly  elected ;  to  declare  any  candidate  duly  elected  who  was  not 
returned  as  elected ;  to  declare  any  election  absolutely  void ;  to 
dismiss  or  uphold  any  petition  in  whole  or  in  part ;  and  to  award 
costs.      The  Court  is  required  by  sec.  164  to  inquire  whether  or 
not  the  requisites  of  sec.  160  have  been  observed,  and  to  inquire 
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H.  C.  OF  A.  into   the   identity  of  persons,  and   whether  their   votes    were 
improperly  admitted  or  rejected ;  but  the  Court  is  not  to  have 
Holmes     power  to   inquire   into  the  correctness  of  any   rolL     Sec.   165 
Avro^         directs  that  the  Court  shall  be  guided  by  the  substajitial  merits 
and  good  conscience  of  each  case  without  regard  to  legal  forms 
and   technicaliticH.      This   provision  of  itself  suggests    that  it 
was  not  intended  that  an  appeal  should  lie  to  a  Court  bound 
by  legal   rules.     Then  we  come  to  sec.  167,  which  says :    *•  All 
decisions  of  the   Court  shall  be  final   and  conclusive    without 
appeal,   and   shall   not  be   questioned   in  any  way."     Sea  168 
directs  that  the  Master  of  the  Supreme  Court  shall  forthwith, 
after  the  filing  of  the  petition,  forward  to  the  Clerk  of  the  House 
of  Parliament  affected  by  the  petition  a  copy  thereof,  and  after 
the  trial  of  the  petition  shall  forthwith  forward  to  such  Clerk  a 
copy  of  the  order  of  the  Court     Costs  may  be  awarded,  and  the 
order  certified  by  the   Court   may   be   entered   as   a  judgment 
of  the  Supreme  Court  and  enforced  accordingly.     Sec.  171  pro- 
vides that  if  any  person  returned  is  declared  by  the  Court  not 
to  have  been  duly  elected  he  shall  cease  to  be  a  member  of  the 
Council  or  Assembly ;  and  if  any  person  not  returned  is  declared 
to   have   been  duly  elected,  he  may  take  his  seat  accordingly; 
and  if  any  election  is  declared  absolutely  void  a   new  election 
shall  be  held.     The  necessary  steps  for  that  purpose  are  taken, 
not  by  the  Supreme  Court  as  incident  to  the  execution  of  its 
judgment,  but  by  th^  House  to  which  the  result  of  the  investi- 
gation is  certified.      Upon  consideration  of  the^  whole  of  these 
sections  it  appears  to  me  that  the  inquiry  directed  to  be  held 
by  a  Judge  of  the  Supreme  Court  is  an  inquiry  merely  inci- 
dental  to  and   for   the   purpose   of    the   determination  of  the 
right  of  a  particular  person  to  sit  in  the  House  of  Parliament. 
It  is  an  inquiry  and  determination  for  the  information  of  that 
House,  and  effect  is  given  to  it  by  the  House  as  it  was  before, 
but  not  until  after  it  is  informed  of  the  result  of  the  inquiry 
made  by  the  Judge.     I  think,  therefore,  that,  although  sec.  159 
says   that   the   Supreme  Court  shall  have  jurisdiction,  yet  in 
substance  it  is  not  the  Supreme  Court,  in  the  sense  in  which 
that  term  is  used  in  the  Constitution,  that  has  jurisdiction,  but 
that  the  real  tribunal  is  a  new  tribunal  consisting  of  a  Judge  of 
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the  Supreme  Court  as  a  persona  designata,  to  whose  arbitra-    ^-  ^-  ®^  ^• 
ment  the  necessary  questions  of  fact  are  to  be  referred  for  the        ^^^^ 
assistance  of  the  House  of  Parliament.     For  these  reasons  I  am      Holmes 
of  opinion  that  this  decision  is  not  a  decision  of  the  Supreme     angwin. 
Court  within  the  meaning:  of  sec.  73  of  the  Constitution.     So 
regarded,  this  appeal  is  not  competent,  and  we  have  no  jurisdic- 
tion to  entertain  it.     The  point  upon  which  the  special  leave  was 
given  was  that  the  Judge  of  the  Supreme  Court  who  undertook  the 
inquiry  had  no  jurisdiction  to  hear  the  petition,  by  reason  of  the 
failure  to  comply  with  the  imperative  condition  of  sec.  160  of 
the  Local  Act,  which  prescribes  that  the  petition  shall  be  filed 
within  forty  days  of  the  return  of  the  writ.     It  was  said  that 
the  petition  had  not  in  fact  been  filed  within  that  time  (or  that 
it  did  not  appear  that  it  had)  and  that  this  defect  ousted  the 
jurisdiction  of  the  Judge.     If  that  really  was  a  defect  in  juris- 
diction, possibly  there  might  have  been  some  remedy  by  way  of 
application  to  the  Supreme  Court  to  prevent  this  new  tribunal 
from  proceeding  in  a  matter  in  which  it  had  no  jurisdiction.     I 
say  possibly ;  but  I  do  not  suggest  that  the  Supreme  Court  should 
be  asked  to  assume  such  a  jurisdiction.     This  suggested  point  of 
jurisdiction  appears  to  me  to  be  a  matter  that  is  left  by  the  Statute 
to  the  designated  Judge  to  determine  for  himself,  and  I  think 
that  his  decision  on  this  point  is  not  reviewable  by  any  other 
Court  on  the  ground  that  he  made  a  mistake  in  his  determina- 
tion.     I  think  the  case  falls  within  the  rule  stated  by  Lord 
EaJier  M.R,  in  The  Queen  v.  Conunissionera  for  Special  Pur- 
poses of  the  Income  Tax  (1).     I  am  of  opinion,  therefore,  that 
the  decision  of  the  learned  Chief  Justice  is  not  reviewable  by 
the  High  Court,  and  that  the  appeal  must  be  dismissed  on  that 
ground. 

Barton  J.  I  am  in  agreement  with  His  Honor  on  all  the 
questions  formally  before  the  Court  which  are  necessary  for  the 
determination  of  the  competency  of  this  appeal.  I  will  add  a 
few  words  with  regard  to  the  character  of  the  jurisdiction 
with  which  we  are  dealing.  The  validity  of  elections,  and  kindred 
questions,  such  as  that  of  membership,  were,  until  the  passing  of 

(1)  21  Q.B.D.,  313). 
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H.  C.  OF  A.  recent  statutory  law,  within  the  exclusive  privilege  of  elective 

Houses  of  legislature.    They  had  the  right  to  determine,  by  their 

own  domestic  tribunals,  questions  of  that  kind  as  they  arose,  and 

had  always  asserted  that  right,  so  far  as  the  House  of  Commons 

was  concerned,  and  the  legislative  bodies  of  Australian  and  other 

Colonies  were  in  fact  given  power  to  assert  it  by  the  various 

Constitution  Acts,  and  used  to  assert  it  by  such  tribunals  as  their 

own    Committees    of    Elections    and     Qualifications    composed 

respectively  of  members  of  the  House  concerned.      It  was  found, 

no  doubt,  tliat  the  feeling  of  partisanship  which  necessarily  arose 

from  such  a  method  of  determination  tinged  that  method  with 

disadvantages  outweighing  the   advantage   of   keeping    in   the 

hands  of  Parliament  the  right  of  determining  these  questions. 

Parliament  has  therefore  in  many  instAuces  (and,  as  one  instance, 

in  this  State),  transferred  the  right  to  a  separate  tribunal,  not  on 

the  ground  that  it  wished  to  deal  with  these  questions  as  matters 

of  litigation ;  but,  as  I  judge,  on  the  ground  that  it  wished  to 

remit  such  matters  to  men  of  experience  and  known  fairness  of 

mind,    who    should    merely    declare   their    findings    upon   the 

questions  involved,  and  any  enforcement  of  such  decision  by  the 

substituted  tribunal  itself  was,  in  the  absence  of  clear  legislative 

authoritj^  quite  out  of  the  question.     Thus  the  Act  of  this  State 

makes  provisions  as  to  the  effect  to  be  given  to  the  decision  of  the 

Court,  but  it  does  not  make  the  decision  of  the  Court  enforceable 

in  the  ordinary  way  as  a  judgment.    There  is  a  provision  in  sec. 

170  which  enables  such  action  to  be  taken  with  regard  to  costs 

— that  is,  for  the  purpose  of  allowing  civil  execution  for  costs  to 

issue  if  it  becomes  necessary — but  there  is  a  striking  diflference 

between  that  section  and  the  remaining  sections  of  the  Act  with 

respect  to  the  enforcement  of  the  determination  of  the  Court  on 

the  merits.     So  far  as  the  direction  of  the  Statute  does  not  ensure 

enforcement  independently  of  the  Court,  then  it  remains  for  the 

Houses  to  enforce  the  determination  themselves.     Now,  that  is 

not,  in  my  view,  the  thing  which  was  in  contemplation  by  the 

franiers  of  the  Federal  Constitution  when  they  provided  in  the 

73rd  section  of  that  instrument  that  the  High  Court  should  have 

jurisdiction  to  hear  and  determine  appeals  from  "  all  judgments, 

decrees,   orders,  and  sentences  "  of  the  Supreme  Courts  of  the 
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laeveral  States.     It  is  my  opinion  that  the  appellant  must  bring  H-  C.  of  a 
himself  within  those  words  before  he  can  sustain  his  right  to 
have  his  appeal  heard  by  this  Court.     The  character  of  the  juris- 
diction which  has  been  exercised  by  Parliaments  as  to  election 
petitions  is  purely  incidental  to  the  legislative   power;  it  has 
nothing  to  do  with  the  ordinary  determination  of  the  rights  of 
parties  who  are  litigants.     It  is  that  domestic  jurisdiction  which 
in  this  State  has  been  transferred  first  to  the  Court  of  Disputed 
Returns,  afterwards  to  the  Supreme  Court,  but  in  the  latter  case 
with  the  retention  of  provisions  which  of  themselves  show  that 
the  character  of  the  tribunal  and  the  method  of  procedure  are  such 
as  did  not  characterise  the  ordinary  tribunals  of  justice.     The 
legislation  is  marked  in  the  difference  which  it  constitutes  in  that 
respect,  not  merely  as  to  the  enforcement  of  the  decisions,  but  as  to 
questions  of  procedure.     But,  although  there  is  power  to  make 
rules  for  the  purpose  of  procedure,  nevertheless  upon  reference  to 
the  156th  section,  it  appears  that  it  is  not  in  the  character  of 
lawyers,  but  in  the  character  of  men  whose  arbitrament  would  be 
fair  and  should  be  final  that   the  power  is  committed  to  the 
Supreme   Court  whether  designated   as  Judges   or  collectively 
designated  as  the  Court.     If  then,  as  my  opinion  is,  this  is  not 
the  creation  of  a  new  jurisdiction  but  the  transfer  of  an  incident 
to  the  legislative  and  deliberative  power  to  the  Court  for  special 
purposes — the  legislature  being  capable  of  course  of  the  resump- 
tion of  the  jurisdiction  at  any  moment — ^then  it  seems  to  me  that 
there  is  a  clear  line  drawn  between  the  decision  of  the  Supreme 
Court  upon  an  election  petition  and  that  judgment,  decree,  order, 
or  sentence,  which  is  the  object  of  the  provision  in  the  Constitu- 
tion.    Therefore  I  again  express  my  concurrence  with  the  view 
that  this  appeal  should  be  dismissed  for  want  of  competency. 


HiGGiNS  J.  I  have  come  to  the  same  conclusion.  It  is  not 
easy  to  define  the  exact  boundary  of  the  class  of  cases  referred 
to  in  sfec.  73  of  the  Constitution  as  "judgments,  decrees,  orders, 
and  sentences  ....  of  the  Supreme  Court  of  any  State  " ; 
but  it  is  easy  to  see  clearly  that  a  decision  as  to  an  election 
appeal  does  not  come  within  the  class;  and  I  think  that  the 
High  Court  is  not  at  present  under  any  obligation  to  go  further. 
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Ab  has  been  stated,  election  appeals  were  originally  within  the 
competence  of  the  House  as  to  which  the  return  was  disputed. 
They  were  originally  decided  by  the  whole  House  of  Commons. 
Afterwards,  in  1770,  Ch^enviUe's  Act  was  passed  which  left  the 
decision  to  a  Committee  of  the  House ;  and  there  was  an  Act 
passed  in  1839  modifying  the  provisions  as  to  committees ;  and 
then  in  1868  (as  regards  the  House  of  Commons)  the  decision  of 
disputed   elections  was   left  to   two  Judges  selected   from  the 
Queen  s  Bench  Division  of  the  High  Court  of  Justice — the  Court 
of    Disputed  Returns.      The  course  of   legislation  in   Western 
Australia  appears  to  be  similar ;  and  in  1899  the  local  legislature 
delegated  their  powers  to  a  Court  of  Disputed  Returns,  consist- 
ing of  two  Judges.     I  do  not  think  it  is  disputed  that  there 
would  be  no  appeal  from  a  decision  of  that  Court  of  Disputed 
Returns,  as  then  constituted  ;  and  the  only  distinction  that  has 
been  made  since  is  that  by  the  Electoral  Act  1904,  in  place  of 
two  Judges  of  the  Supreme  Court,  there  has  been  substituted 
one  Judge  of  the  Supreme  Court.     This  decision  of  the  Judge 
of  the  Supreme  Court  is  not  subject,  like  ordinary  judgments  of 
the  Supreme  Court,  to  an  appeal  to  the  Full  Court.     It  is  not 
a  judgment  of  the  Supreme  Court  as  to  person  or  as  to  property; 
if  it  were,  there  would  be  no  need  for  the  special  provisions 
which  are  contained  in  part  XV.  of  the  Electoral  Act  1904,  giving 
power  to  award  costs,  &c.     If  it  were  an  ordinary  judgment  of 
the  Supreme  Court,  that  power  would  follow  without  express 
words;  but,  according  to  sec.  170,  the  costs  awarded  are  to  be 
recoverable  as  if  the  order  of  the  Court  were  a  judgment  of  the 
Supreme  Court.  From  the  very  form  of  the  words  it  is  clear  that  it 
is  not  a  judgment  of  the  Supreme  Court,  but  that  these  costs  are  to 
be  recoverable  as  if  it  were  a  judgment  of  the  Supreme  Court  The 
substance  of  the  position  then  is,  that  imder  the  Electoral  Act 
1904  the  return  of  the  returning  officer  decides  who  is  to  be  the 
member.      Under  sec.  131  the  returning  officer  has  to  ascertain 
the  total  number  of  votes  polled  for  each  candidate,  and  the 
candidate  who  receives  the  greatest  number  of  votes  shall  be 
elected.      That  return  is  final,  subject  to  only  one  condition — a 
finding  by  a  Judge  of  the  Supreme  Court.      It  seems  to  me  that 
the  nearest  analogy  in  the  practice  of  the  Courts  to  the  position 
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in  this  case  is  the  finding  of  a  Master  in  Chancery,  or,  under  more  h.  C.  of  a. 
recent  procedure,  a  Chief  Clerk  of  the  Court.  It  is  referred  to  IW^- 
him  to  make  inquiry  and  report.  Then  we  find  under  Part  XV., 
again,  that  in  analogy  to  that  procedure  the  Supreme  Court  for- 
wards to  the  Clerk  of  the  House  of  Representatives  a  copy  of  the 
decision  of  the  Judge.  Then,  as  my  colleagues  have  stated,  effect 
ifi  given  to  the  decision,  not  by  the  Court  (except  as  regards  costs 
awarded  by  the  Court),  but  by  Parliament  If  an  election  be 
declared  absolutely  void,  effect  is  to  be  given  to  that  decision  of 
the  Court  (according  to  sec.  171),  by  the  holding  of  a  new  election. 
It  is  not  the  C!ourt  that  holds  the  election — it  is  Parliament  that 
causes  it  to  be  held  For  these  reasons  I  concur  in  the  decision 
that  the  appeal  should  be  dismissed 

A2)peal  dismissed  with  costs. 


[HIGH  COURT  OP  AUSTRALIA] 


MUTUAL  LIFE  INSURANCE  CO.  OF  NEW) 


YORK 

Defendants, 


Appellants; 


AND 


Respondent. 


MORRIE     MELVILLE     MOSS,     OFFICIAL^ 
RECEIVER     IN     BANKRUPTCY     AND 
TRUSTEE  OF  THE  ESTATE  OF  H.  L 

BLAKE  DECEASED 

Plaintiff, 


ON  appeal  from  the  supreme  court  of 
western  austraua. 

Lift  Assurance-^  Warranty  not  to  die  by  own  hand,  rane  or  insane^Circumstantial 


H.  C.  of  a. 
1906. 

Perth, 
N01K  6,  7,  8. 


Evidtnce  —  Suicide -^  Motive,   evidence  of,  when  adnussible  —  New    trial—     Griffith  C.J. 
MMirectian.  gJJS,'?- 


312 


HIGH   COURT 


[1906. 


H.  O.  OF  A. 
1906. 

Mutual  Life 

Insurance 

Co.  OP  New 

York 

V. 

Moss. 


In  uonaidering  the  conduct  of  &  man,  regard  must  be  had  to  the  ordiuary 
course  of  human  affairs  ;  and  when  the  question  for  consideration  is  whether 
an  extraordinary  and  a  wicked  act  is  intentional  or  not,  it  is  of  iDiportance  to 
consider  whether  the  person  in  question,  in  the  circumstances  in  which  he 
was  placed,  had  any  inducement  to  form  snsh  an  intention. 

In  an  action  upon  a  policy  of  life  assurance  in  which  the  question  was 
whether  the  assured  died  by  his  own  hand  or  by  accident,  the  facts  being 
otherwise  consistent  with  either  view,  evidence  was  given  to  show  that  he 
had  a  strong  motive  to  commit  suicide. 

Held,  that  the  jury  had  been  properly  directed  to  regard  such  evidence. 

In  such  a  case  the  function  of  evidence  of  motive  is  twofold;  first,  to  rebut 
the  presumption  that  a  man  in  a  sane  state  of  mind  will  not  commit  suicide  ; 
and  secondly,  there  being  evidence  from  which  the  jury  might  legitimateiy 
6nd  either  that  the  death  occurred  accidentally  or  by  design,  to  assist  them 
in  arriving  at  a  conclusion  as  to  whether  it  was  accidental  or  self  inflicted. 

A  new  trial  will  not  be  granted  on  the  ground  of  misdirection  because  the 
Judge  has  laid  stress  ou  one  point  more  than  on  another;  nor  unless  the 
attention  of  the  Judge  has  been  called  at  the  trial  to  the  alleged  misdirection, 
and  opportunity  has  been  given  to  correct  it. 


Appeal  from  the  Supreme  Court  of  Western  Australia. 

B.,  the  manager  at  Perth  for  a  company,  whose  head-quarters 
were  in  New  Zealand,  began  in  1903  a  course  of  embezzlement 
which  continued  to  the  middle  of  1905,  when  his  defalcations 
exceeded  £4,000.     From  May  to   the  end  of  1904,  B.  effected 
policies  of  £7,000  on  his  life,  including  one  for  £2,000  with  the 
defendants,  at  a  time  when  he  was  hopelessly  insolvent.    In  July 
1905  the  company's  Inspector,  on  auditing  B.*s  books  at  Perth, 
detected  a  large  deficiency,  and  informed  B.  of  the  discovery,  and 
later  placed  him  under  suspension.     B.  admitted  the  crime  to 
some   extent,  and  with  the  knowledge  of  the  Inspector  sent  a 
cable  to  his  father  asking  for  £1,500  "to  avoid  legal  proceedings.*' 
The  Inspector  also  warned  B.  that  if  he  absconded  he  would  be 
brought  back.     B.  for  some  time  had  kept  some  dynamite  in  his 
house,  and  when  informed  of  the  Inspector's  discovery  bought 
more  explosives,  fuse  and  detonators,  the  use  of  which  was  ex- 
plained to  him.     He  told  several  people  different  stories,  that  he 
was  going  out  to  get  rid  of  some  old  dynamite,  or  to  blow  up  a 
log,  or  a  tree,  or  to  dynamite  fish.     Soon  after  his  suspension  he 
rode  out  some  distance  alone,  and  his  dead  body  was  found  in  a 
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lonely  spot  off  the  road,  shattered  by  an  explosion  of  dynamite   ^'  ^-  ^^  ^• 
which  had  occurred  close  to  his  body.    The  Official  Receiver  of  B/s       ^^^ 
estate  having  sued  the  defendant  company  for  the  amount  of  the  Mutual  Lifk 
policy,  the  plea  was  set  up  inter  alia  that  B.  deliberately  caused  q^  ^^  ^^^ 
his  own  death,  so  committing  a  breach  of  a  warranty  in  the  policy        York 
that  he  would  not  die  by  his  own  hand,  sane  or  insane,  during       Moss. 
twelve  months  from  the  date  of  its  inception.     At  the  trial  a  great 
deal  of  evidence,  besides  the  facts  stated  above,  was  adduced  by 
both  sides  to  establish,  and  to  rebut,  the  inference  that  the  death 
was  deliberately  caused.     The  learned  Judge,  in  the  course  of  an 
elaborate  summing  up  to  the  jury,  directed  them  that  "  if  on  the 
evidence  there  was  anything  which  inclined  them  to  believe  that 
B.  took  his  own  life,  they  would  be  more  entitled  to  give  effect  to 
that  view  if  they  found  that  there  were  at  the  same  time  strong 
motives  existing,  which  would  account  for  his  committing  that 
act ;  they  must  therefore  look  at  all  the  facts  in  the  case,  and  one 
of  them,  and  the  most  important  one,  was  the  presence  or  absence 
of  motive."     He  then  dwelt  upon  the  evidence  pointing  to  suicide 
and  motive,  but  expressly  left  the  whole  of  the  evidence,  whether 
he  had  dealt  with  it  or  not,  to  the  jury's  consideration.     The  jury 
found  that  B.  died  by  his  own  hand.     On  a  motion  for  new  trial 
on  several  grounds,  the  Full  Court  granted  a  new  trial,  holding 
that  the  Judge  misdirected  the  jury  by  attaching  undue  import- 
ance or  prominence  to  the  evidence  relating  to  motive,  which 
ought  not  to  supersede  the  necessity  for  the  same  amount  of 
proof  of  suicide  as  would  be  deemed  necessary  in  the  absence  of 
all  evidence  of  such  a  stimulus,  and  that  it  should  not  be  regarded 
as  a  matter  of  the  greatest  importance,  but  merely  as  an  auxiliary 
circumstance  to  throw  light  upon  the  nature  of  the  principal 
facts,  which  might  otherwise  be  in  doubt.     The  defendant  com- 
pany appealed  from  the  judgment  of  the  Full  Court  to  the  High 
Court. 

ViUeneuve  Smithy  (with  him  Russell)  for  the  appellants.  The 
Full  Court  was  wrong  in  selecting  merely  a  passage  from  the 
summing  up,  which,  taken  as  a  whole,  correctly  directed  the 
jury.  Also  the  passage  to  which  the  Full  Court  took  exception 
was  a  proper  direction.     Motive  may  be  evidence  of  guilt :  Wills 
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H.  G.  or  A.  on  Gircumstantidl  Evidence,  5th  ed.,  p.  52.     Where  the  evidence 
^^^*        is  evenly  balanced,  and  there  is  nothing  else,  there  should  be  a 
Mutual  Life  verdict  of  accident ;  but  motive  is  evidence  of  design,  where  the 
C '^^o^l^^w  ^^^^^  evidence  would  reasonably  justify  a  verdict  to  that  effect : 
York       Harvey  v.  Ocean  Accident  and  Guarantee  Corporation  (1).     On 
Moss.       an  equal  balance  of  evidence  for  design  or  accident,  motive  clinches 
the  inference  in  favour  of  design.     The  direction  of  the  learned 
Judge  in  his  summing  up  was  less  favourable  to  the  defendants 
than  the  law  there  laid  down  by  Fitzgibhon  KJ.,  as  he  directed 
the  jury  only  to  consider  motive  "  where  the  balance  inclined  in 
favour  of  the  presumption  of  design."     Suicide  is  not  to  be  pre- 
sumed, where  the  evidence  of  motive  is  evenly  balanced ;  but 
where  the  evidence  of  motive  is  all  on  one  side,  the  presumption 
against  suicide  is  outweighed :    IngersolL  v.  Knights  of  Golden 
Rule  (2),  citing  judgment  of  Supreme  Court  of  the  United  States 
in  Travellers'  Insurance  Co.  v.  McConkey  (3). 

Pilkington  K.C.  (with  him  Marsland),  for  respondent.  Besides 
the  point  of  misdirection  on  evidence  of  motive,  the  respondent 
relies  on  the  point  taken  in  the  rule  nisi  that  the  Judge  did  not 
put  the  facts  of  the  case  fully  and  fairly  to  the  jury.  Civil  differ 
from  criminal  cases  in  allowing  the  preponderance  of  evidence  to 
prevail ;  but  when  some  criminal  offence,  such  as  suicide,  is 
imputed,  there  must,  even  in  a  civil  case,  be  strict  proof  beyond 
all  reasonable  doubt :  Taylor  on  EvideTice,  10th  ed.,  pp.  1 12-13. 
"  Motive  "  was  used  in  this  case,  and  logically  could  only  be  used, 
in  the  sense  of  the  proved  existence  of  circumstances  which  may 
operate  upon  the  mind  of  the  person  concerned  as  an  incentive  to 
the  crime.  There  is  no  evidence  to  show  that  the  proved  circum- 
stances in  this  case  ever  did  operate  on  B.'s  mind.  "  Motive  "  is 
not  proved  until  it  is  shown,  by  expressions  used  or  attempts 
made,  that  B.'s  mind  was  operated  on  by  these  circumstances. 
Motive  can  only  be  used  in  conjunction  with  practically  con- 
vincing proofs  of  guilty  conduct :  Wilis  on  Circumstantial 
Evidence^  5th  ed.,  pp.  49-50. 

Motive  is  only  to  be  taken  into  consideration  when  it  is 
evidenced  by  declarations  or  clearly  explains  contemporaneous 

(1 )  (1905)  2  I.U.,  1,  at  p.  29,  per  Fitz-  (2)  47  Fed.  Rep.,  272,  at  p.  275. 

gibbon  I-.J.  (3)  127  U.S.,  661,  at  p.  667. 
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&cts   otherwise   inexplicable.     It  may  be  used  as  evidence  of  H-  C.  of  a. 

1006 

goilt  only  iwrhere  it  is  proved-to  have  operated  on  the  mind  so  as 
to  produce   an  intention ;   or  to  explain  and   co-ordinate   incul-  motual  Life 
patory   facts ;  or  to  rebut  the  presumption  of  innocence  which  Q^^^f^^^!^ 
always  exists  in  the  absence  of  proof  of  motive ;  or  to  show  the       York 
existence    of   intention,   where  a  deliberate   act   is    establislied       Moss. 
aliunde,  and  intention  becomes  a  necessary   ingredient  of  the 
offence.      But  the  Judge  put  motive  before  the  jury  as  a  guiding 
star,   the  most  important  fact,  in  the   ca^se,  instead  of  a  mere 
ancillary  consideration. 

Motive  was  also  dealt  with  in  the  forefront  of  the  judgment, 
and  exhaustively  treated  before  any  of  the  main  facts ;  and  the 
jury  ^irere  also  wrongly  invited  to  speculate  and  imagine  how  B/s 
mind  might  have  been  operated  on  by  the  proved  circumstances. 

The  summing-up  was  unfair  in  laying  too  much  stress  on  the 
theory  for  suicide  and  none  on  plaintiffs  story. 

[Griffith  C.J. — That  is  an  unheard-of  ground  for  new  trial 
unless  you  can  show  that  the  summing  up  as  a  whole  was  such 
as  to  amount  to  a  mistrial] 

Nine-tenths  of  plaintiff's  case  was  omitted  or  changed  about ; 
the  facts  were  never  fairly  put  before  the  jury. 

RubsseU,  in  reply.  In  Hai'vey  v.  Ocean  Accident  and  Ouarantee 
Corporation  (1),  apart  from  motive,  there  was  no  balance  of  evi- 
dence, and  motive  was  therefore  most  important;  the  circumstances 
were  held  not  to  amount  to  sufficient  evidence  of  motive. 

The  omissions  in  the  summing  up  were  immaterial ;  the  chief 
omissions  were  as  to  matters  of  common  ground,  such  as  the  foot- 
marks and  other  surroundings  of  the  locality  where  the  death 
occurred.  The  only  question  at  issue  was  whether  the  act  that 
caused  death  was  an  intentional  act,  and  motive  was  clearly  the 
main  question  to  be  considered  in  view  of  the  balance  of  evidence. 

In  Belcher  v.  Prittie  (2),  Tindcd  C.  J.  admitted  that  at  the  trial 
he  summed  up  too  strongly  for  one  side ;  but  the  Court  refused  a 
new  tnaL 

A  Judge  is  not  wrong  in  letting  the  jury  know  what  impres- 
sion the  evidence  made  on  his  mind :  Davidson  v.  Stanley  (3). 

(1)  (1905)  2  I.R.,  I.  (2)  4  Moo.  k  S.,  295. 

(3)  2MaD.  &;G.,721. 
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H.  C.  OF  A.  So  long  as   the   Judge  properly  left  the  questions  of  faxst  to 

the  jury,  it  has  been  held  no  misdirection,  even  though  in  one 

Mutual  Life  case  he  gave  them  a  wrong  impression  of  the  law  governing  proof 

Ca^oFN^Kw  ^^  misrepresentation:   Taylor  v.  Ashton  (1);  Darby  v.   Oivaley 

York       (2);   BeckJuun  v.    Osborne  (3);   Prudential  Assurance    Co.    v. 

Moss.       Edmo7ias  (4). 

If  the  Judge  was  not  requested,  at  once  or  as  soon  as  possible, 
to  alter  his  summing-up  on  points  omitted  or  misstated,  it  is  not 
ground  for  new  trial :  Speight  v.  Syine  (5)';  Nevill  v.  fine  Art 
aiul  Ge7ieral  Iiis^cnniee  Co.  (6). 

[PilkingtoiL — It  is  not  for  counsel  to  suggest  proper  questions 
to  be  put  to  the  jury  otherwise  than  where  a  specific  set  of 
formal  questions  is  submitted  by  the  Judge  to  counsel  for  their 
approval :    Weiser  v.  Segar  (7).] 

[Griffith  C.J. — Objection  can  not  be  taken  to  a  Judge's  direc- 
tions to  the  jury  by  picking  out  particular  passages  from  the 
summing-up :  Australasutn  Steann  Navigation  Co,  v.  Morse  (8). 
HiGGiNS  J.  referred  to  Smith  v.  Dart  &  Son  (9).] 
[Pilkington, — If  the  particular  points  of  misdirection  amounted 
to  a  mistrial  of  the  case,  there  must  be  a  new  trial.] 

Griffith  C.J.  This  was  an  action  brought  by  the  personal 
representative  of  one  H.  I.  Blake  upon  a  policy  of  assurance 
effected  upon  the  life  of  the  assured  with  the  appellant  company. 
Amongst  other  defences  it  was  pleaded  that  by  the  policy  the 
assured  warranted  and  agreed  that  he  would  not  die  by  his  own 
hand,  whether  sane  or  insane,  within  one  year  of  the  issue  of 
the  policy,  15th  September  1904,  and  that  the  assured  died  on 
the  6th  August  1906  by  his  own  hand.  The  only  matters  for 
consideration  by  the  Court  are  in  respect  to  that  defence.  The 
case  was  tried  by  McMillan  J.  with  a  jury,  who  found  that  that 
defence  was  proved.  A  motion  was  then  made  to  the  Full  Court 
for  a  new  trial  on  the  ground  of  misdirection,  and  upon  other 
gi'ounds  which  do  not  concern  us.  The  misdirection  complained 
of  was  in  respect  of  the  way  in  which  the  learned  Judge  dealt 

(1)  11  M.  &  W.,  401.  (6)  (1897)  A.C.,  68. 

(2)  1  H.  &  N..  1.  (7)  (1904)  W.N.,  93. 

(3)  6  Man.  &  G.,  771.  (8)  L.R.  4  P.O.,  222. 


(4)  2  App.  Cas.,  487,  at  p.  507. 

(5)  21  V.L.R.,  672;  17  A.L.T.,  173. 


(9)  14Q.B.D.,  105. 
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with  evidence  which  had  been   given  as  to  motive.     The  Full  ^"  C.  or  A. 
Court   weriB  of  opinion  that  the  direction  of  the  learned  Judge 
was  erroneous,  and  ordered  a  new  trial.     I  will  state  very  briefly  Mutual  Lifk 
the  nature  of  the  case,  to  show  how  the  question  arises.     On  the  Jo  ^o  "'jJkw 
6th  August  Blake  was  undoubtedly  killed  by  an  explosion  of       York 
dynamite  or  gelignite,  which  must  have  been  close  to  his  person       Moss. 
when   it  exploded — the  explosion  taking  pla.ce  in  a  somewhat    ori^J^JTcj 
lonely  spot  in  the  bush  a  few  miles  from  Perth,  although  not 
verj^  far   from  a  main  road.     There  were  many  circumstances 
indicating  that  the  explosion  was  not  accidental,  but  had  been 
caused  by  Blake  himself,  and  a  great  deal  of  evidence  was  given 
on  the  subject.     The  evidence  was  of  course  circumstantial,  but 
it  is  admitted  by  the  respondent  that  upon  the  evidence,  apart 
from  the  evidence  of  motive,  the  jury  might  as  reasonable  men 
have  come  to  the  conclusion  that  Blake  died  by  his  own  hand. 
In  order  to  assist  the  jury  in  coming  to  that  conclusion  evidence 
was  given  of  motive.      Evidence  of  motive  is  of  itself,  of  course^ 
in  the  nature  of  circumstantial  evidence  as  to  the  main  question 
in  issue.     In  considering  the  conduct  of  a  man,  regard  is  had  by 
Judges  and  juries  to   the   ordinary  conduct  of   human  affairs. 
When  a  man  does  an  extraordinary  or  a  wicked  thing,  there  is 
probably  some  cause  inducing  or  impelling  him  to  do  so,  and  the 
more  heinous  the  act  is  the  more  important  becomes  the  question 
of  motive.      When,  therefore,  the  question  for  consideration  is 
whether  such  an  act  is  intentional  or  not,  it  is  of  the  highest 
importance  to  consider  whether  the  person  in  question,  in  the 
circumstances  in  which  he  was  placed,  had  any  inducement  to 
form  such  an  intention.    On  charges  of  murder  sometimes  the  ques- 
tion is  whether  or  not  the  accused  caused  the  death,  and  sometimes 
whether,  if  he  caused  it,  he  did  so  intentionally  or  accidentally. 
The  existence  of  a  motive  may  tend  to  show  either  that  the  person 
in  question  did  the  act  simplieiter,  or  that  he  did  it  intentionally. 
Such  evidence  is  given  on  the  subsidiary  question  of  probability ; 
and  in  cases  depending  on  circumstantial  evidence  the  question  of 
probability  may  be  most  important.      In  the  present  case  the 
motive  suggested  is  this :  Blake  was  a  man  of  good  connection, 
the  son  of  a  gentleman  holding  a  high  official  position  in  the 
British  Empire.     He  had  been  employed  in  Perth  as  manaorer  of 
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H.  C.  OP  A.  au  insurance  company,  and  had  embezzled  from  that  company 
^^'        a  sum    of   £4,000.      On    the    4th    August,    two    days    before 
Mutual  Like  his  death,  it  had  been  definitely  discovered  that  he  had  been 
Co.^o?l?Bw  embezzling.      On  that  day   he  was  suspended  from   his  office, 
York       a^d  was  told  that  if  he  went  away  he  would  be  brought  back  ; 
Moss.       which   was  a  plain   intimation    that   his    employers   intended 
Griffth  O.J.    ^  prosecute  him.     On  the  following  day,  the  5th,  lie   sent  a 
message  by  cable  to  his  father  asking  for  the  sum  of  £1,500  to 
prevent  legal  proceedmgs.     That  cablegram  was  written  in  the 
presence  of  the  general  manager  of  the  company  who  was  his 
employer.     He  knew  then  that,  whether  that  appeal  to  his  father 
succeeded  or  not,  he  was  not  in  a  position  to  make  good  the 
deficiency  of  £4,000.     He  must  then  have  known  that  the  dis- 
covery of  the  full  amount  of  his  defalcations  was  imminent,  and 
that,  whether  his  father  responded  to  the  appeal  or  not,  he  would 
be  prosecuted  for  embezzlement,  to  which  he  would  have  no 
possible  defence ;  and  he  further  knew  that  if  he  attempted  to 
abscond  he  would  be  arrested.    When,  under  these  circumstances, 
a  man  on  the  following  day  is  found  dead  by  an  explosion  of 
dynamite,  the  surrounding  circumstances  of  themselves  justifying 
the  conclusion  that  the  deatll  was  not  accidental,  the  existence  of 
a  motive  for  self-destruction  was  clearly  a  matter  for  the  jury  to 
consider  in  making  up  their  minds  whether  the  act  was  inten- 
tional or  not,  that  is  to  say,  in  considering  that  question  they 
would  naturally  direct  their  minds  to  the  question  whether  he 
had  a  reason  to  commit  such  an  act,  and,  therefore,  whether  it 
was  probable  that  the  act  was  accidental  or  intentional.  This  being, 
in  short,  the  nature  of  the  evidence,  McMillan  J.  thus  directed  the 
jury  upon  the  point : — "  Mr.  Harney,  in  asking  you  to  come  to  the 
conclusion  that  he  committed  suicide,  laid  great  stress  on  the  fact 
that  there  is  here  to  be  found  a  strong  motive  for  an  act  which,  as 
a  rule,  is  not  committed  by  a  man  unless  under  some  influence 
which  strongly  urges  him  to  do  that  from  which  we  should  all  of  us 
shrink.    Here  again  the  onus  is  on  him.    He  has  to  satisfy  you  that 
this  death  is  not  an  accidental  death,  but  one  brought  about  by 
Blake's  own  hand,  and  if  the  death  is  explicable  in  two  ways  the 
presumption  is  against  suicide.     It  must  be  made  out,  to  use  the 
expression  which  was  chosen  by  Mr.  Pilkington  on  one  of  the  cases. 
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Moss. 

Grifflth  C.J. 


'  by  preponderence  of  evidence/  and  it  is  really  hardly  so  much  a   H.  0.  of  A. 
statement   of   law  as  of  common  sense,  because  no  jury  ever 
found  that  a  man  had  committed  an  act  of  self  destruction  unless  Mqtual  Lifb 
there  -was  a  preponderance  of  evidence.     If  the  matter  were  left  C(f  ^o^new 
so  evenly  balanced  that  the  jury  thought  he  might  have  died  by       York 
accident  or  by  suicide,  then  of  course  they  would  take  the  former 
viei^,  and  they  would  assume  that  he  had  not  committed  that 
which  is  a  crime — they  would  find  that  the  death  was  an  acci- 
dental death.     It  is  in  this  respect  that  motive  becomes  of  the 
greatest  importance.     Mr.    Pilkington   very   properly  told   you 
that    motive   in   itself   is  no  evidence   of  a  crime.     If  murder 
has  been  committed  it  is  possible  to  put  one's  hand  very  often 
on  a  person  who  had  every  motive  to  commit  the  deed,  but  that 
in    itself  is  no  evidence  against  the  suspected  person ;    but  if 
you  found  evidence  against  him,  then  the  motive  taken  in  con- 
nection with  that  evidence  " — which  I  take  to  mean  prima  facie 
in    connection — "  would  make  the  case  much  stronger  against 
him  than  it  would  be  if  the  motive   were  absent.     ...     If 
on  the  evidence  there  is  anything  which  inclines  you  to  believe 
that   Blake  did  take  his  own  life,  then  you  will  be  more  in- 
clined,  and  you  would  be  more  entitled,  to  give  effect  to  the 
views  which  you  form  if  you  found  that  there  was  at  the  same 
time  strong  motive  existing  which  would  account  for  his  com- 
mitting that  act.     You  must  therefore  look  at  all  the  facts  of  the 
case,   and   one   of   them,   and   the   most  important  one    is   the 
presence  or  absence  of  motive."      That  part  of  the  summing  up 
was  quoted  by  the  Chief  Justice  in  the  Full  Court,  and  he  was 
of  opinion  that  the  direction  was  wrong.     He  put  it  in  this  way : 
— **  In  thus  charging  the  jury  I  venture   to  think  the  learned 
Judge  attached  undue  importance  to  the   evidence  relating  to 
motive.     The  existence  of  a  motive  for  self  destruction  rebuts 
the    presumption    against  suicide,   but    it    ought    not,    in   my 
opinion,  to  supersede  the  necessity  for  the  same  amount  of  proof 
as  would  be  deemed  necessary  in  the  absence  of  all   evidence 
of  such  a  stimulus.     .     .     .      Consequently  I  have  come  to  the 
conclusion  that  the  learned  Judge  misdirected  the  jury.     The 
effect  of  the  misdirection  upon  the  minds  of  the  jury  may  have 
been  such  as  to  lead  them  to  give  undue  weight  to  the  evidence 
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H.  C.  OF  A.  of  motive  when  considering  the  two  questions,  the  ansivei*a  to 

which  are  objected  to."     Buiniaide  J.  thought  that  undue  weiglit 

Mutual  Life  was  given  to  the  question  of  motive.     He  said  : — "  It  appears  to 

Co^  of^Vew  ^^®  ^^^^  ^^  ^  ^^^^^  ^^  ^^^®  nature  the  weight  which  ought  to  be 
York       attached  to  the  presumption  of  innocence  was  left  out  of  view,  or 
Moss.       rather  displaced  from  its  position,  and  the  question  of  motive  was 
given  a  preponderance  which  it  was  not  entitled  to  under  the 
present  circumstances.     On  looking  at  the  learned  Judge  s  sum- 
ming up  to  the  jury  with  regard  to  the  question  of  motive,  I 
cannot  help  being  struck  by  the  importance  which  the  learned 
Judge  directed  the  jury  to  attach  to  the  existence  or  otherwise  of 
what  is  known  as  motive."     He  said  further : — "  From  the  pas- 
sages to  which  the  learned  Chief  Justice  has  referred — and  they 
are  characteristic  of  several  passages  which  are  to  be  found  in  the 
learned  Judge's  summing  up  to  the  jury — it  appears  to  me  that 
motive  has  been  put  forward  as  a  fact  of  the  greatest  importance 
— not  merely  an  auxiliary  circumstance  to  throw  light  upon  what 
might  otherwise  be  in  doubt,  but  put  in  the  forefront  as  a  matter 
of  the  greatest  importance."     It  appears  therefore  that  Bumside 
J.  thought  it  probable  that  the  jury  had  been  induced  to  attach 
too  great  importance  to  the  existence   of   a   motive.     Rooth  J. 
expressed  his  opinion  thus: — "  I  think  that  the  authorities  show 
that   the   function   of   motive   is  twofold ;    first,   to   rebut   the 
natural  presumption  that  a  man  in  a   sane  state  of  mind  will 
not    commit    suicide,   and    secondly,   where   there    is   evidence 
from    which   a  jury   might   legitimately    find   that    the    death 
w^as   caused   by   design,   to   assist   them   in  arriving  at  a  con- 
clusion as  to   whether  it   was  by   design   or   accident.     This  I 
consider  to  be  the  province  of  motive."     I  entirely  agree  with 
that.     Rooth  J.  continues,  "It  should  be  ancillary  to  the  evidence, 
and  not  used,  as  the  learned  Judge  has  in  my  opinion  used  it  in 
this  case,  as  a  sign-past  to  indicate  to  the  jurj''  whither  their 
conclusion  should  tend."      I  have  some  difficulty  in  following 
that  passage.     However,  the  learned  Judge  was  of  opinion  that 
there  had  been  a  misdirection,  for  he  says  further  on,  "  I  think 
it  is  impossible  for  this  Court  to  say  that  the  way  in  which  the 
jury  were  directed  on  the  question  of  motive  could  not  have 
influenced  their  minds."      1  think   it  must  be  taken  that  the 
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direction  did  influence  the  minds  of  the  jury,  but  on  considera-  H-  ^-  ^^  ^- 

tion   I  am  of   opinion  that  the  direction  was  entirely  correct.        ^ ' 

The  learned  Judge  told  the  jury  in  effect  that  they  could  use  the  MuTdAr.  Life 
evidence  of  motive  to  assist  them  in  arriving  at  a  conclusion  co ^oTn^ew 
whether  the  event  was  by  design  or  accident.     I  agree  with       Y()rk 
McMiUaTi    J.   that  motive   in    this   case   was  of   the   greatest       Mos-^. 
importance.      Even   if   it  were   not,  I  do  not  know  that  it  is    oriiith  c.j. 
misdirection  in  point  of  law  if  a  Judge  attaches  more  import- 
ance to  one  part  of  the  evidence  than  to  another.     That  motive 
was  a  fact  or  consideration  of  the  greatest  importance  in  this 
case  cannot  be  denied.      The  man  was  found  in  such  circum- 
stances as  certainly  pointed  to  his  having  put  an  end  to  his  life 
— he  was  surrounded  before  his  death  by  such   circumstances 
that  to  many  men  death  would  appear  the  only  escape  from  an 
intolerable  burden  to  himself  and  his  reputation,  and  the  reputa- 
tion of  his  family.     Under  these  circumstances  it  would  not  be 
surprising  if  he  put  an  end  to  his  life.     Further,  the  evidence 
being  such  that  the  jury  might  find  cither  way,  I  fail  to  see  that 
the   learned  Judge  attached   too   much   importance   to  motive. 
Whether  the  evidence  in  any  case  is  equally  balanced  or  not  is  a 
question  which  can  only  be  answered  by  the  individual  to  whom 
it  is  put.    I  do  not  quite  know  what  is  the  exact  meaning  of  evi- 
dence being  equally  balanced  —  it  may  be  that  one  man  may  say, 
"  I  cannot  make  up  my  mind,"  while  another  man  may  say,  "  I 
think  the  evidence  is  a  little  in  favour  of  the  plaintiffs."      A 
juryman,  however,  has  to  consider  whether  he  has  such  a  reason- 
able doubt  that  the  existence  of  a  motive  is  sufficient  to  remove 
that  doubt.    The  stronger  the  motive  the  more  influence  it  is  likely 
to  have.     I  think  that,  if  the  summing  up  of  the  learned  Judge  is 
open  to  any  exception,  it  is  certainly  not  that  of  being  too  favour- 
able to   the  defendants.     I  think,  therefore,  the  learned  Judges 
of  the  Full  Court  were  wrong  in  directing  a  new  trial  on  this 
ground.     Another  point  taken  was,  in  effect,  that  the  learned 
Judge  in  commenting  upon  the  evidence  referred  to  some  parts  in 
detail,  but  did  not  refer  to  other  parts.     Now,  you  cannot  take 
isolated  passages  from  a  summing  up,  and  so  establish  misdirection 
on  the  ground  that  both  sides  of  the  case  were  not  properly  put 
to  the  jury.     The  learned  Judge  very  carefully  told  the  jury  that 
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H.  C.  OF  A.  he  was  not  attempting  to  refer  to  all  the  details  of  the  case,  and 
said  that  many  points  had  been  fully  discussed  by  counsel  which. 
Mutual  Likk  they  might  consider  of  more  importance  than  he  did.    He  said:  "  It> 
J(f ^"^^Kw  ^y  ^^  i»^ns  follows  that  the  points  with  which  I  am  not  dealing 
York       are  issues  with  which  you  should  not  deal  when  you  are  con- 
MoKs.       sidering  the  conclusion  you  will  come  to  on  the  questions  left." 
oriffitho  J     ^^^®  learned  Judge  then  called  the  attention  of  the  jury  to  such 
matters  as  he  thought  were  of  the  most  importance.    At  the  con- 
clusion of  the  summing  up  no  objection  was  taken,  and  he  was 
not  asked  to  correct  anything  he  had  said,  or  any  error  in  fact 
which  it  is  now  suggested  he  made.     Both  parties  were  appar- 
ently quite  satisfied  with  the  summing  up.     In  my  opinion,  if 
there  were  no  more  in  the  case,  that  would  be  sufficient  to  pre- 
clude the  defendant  from  asking  for  a  new  trial.   There  is  a  long 
series  of  cases,  many  of  which  were  cited  by  Mr.  Russell  yesterday, 
ending  with  Nevill  v.  The  Fine  Art  and  General  Insurance 
Co.  (1),  establisliing  that  you  cannot  have  a  new  trial  on  the 
ground  of  misdirection  because  the  learned  Judge  has  laid  stress 
on  one  point  more  than  another ;  and  further  establishing  that 
you  cannot  have  a  new  trial  for  misdirection  unless  the  attention 
of  the  learned  Judge  has  been  called  at  the  trial  to  the  alleged 
misdirection,  and  opportunity  has  been  given  to  correct  it.     I 
think  therefore  that  the  appeal  must  be  allowed. 

Babton  J.     I  am  entirely  of  the  same  opinion  on  both  points. 

HiGGiNS  J.  I  am  of  the  same  opinion.  I  should  like  to  add 
that  I  cannot  find  any  difierence  of  opinion  as  to  the  law  as 
between  this  Court  and  the  Full  Court,  although  we  are  allowing 
the  appeal.  We  are  agreed  as  to  the  major  premiss;  but  we 
think  that  the  Full  Court  has  wrongly  regarded  McMiUan 
J.  as  having  assigned  to  motive  a  place  in  evidence  to  which 
it  is  not  entitled.  The  application  made  to  us  now  is  for  a 
new  trial  on  the  ground  of  misdirection  only ;  and  that  has  to  be 
borne  in  mind.  The  Full  Court  seems  to  have  said  that  McMiUan 
J.  has,  in  his  summing  up  to  the  jury,  attached  undue  importance 
to  motive — that  is  the  mode  in  which  the  matter  is  expressed  by 

(1)  (1897)A.C.,  68. 
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V, 

Moss. 
Higgins  J. 


the  Chief  Justice  and  Butmside  J.     I  think  that  the  desree  of    ^'  ^'  ^'  ^• 

1906 

importance  attached  to  a  particular  fact  by  a  Judge  in  summing       >_^ 
up  is  not  ground,  and  never  has  been  ground,  for  a  new  trial.     If  Mutdal  Life 
the  whole  facts  have  been  fairly  left  to  the  jury,  and  they  were  co!^o^Nbw 
told  that  it  was  for  them  to  decide  upon  the  whole  of  the  facts        York 
as  to  whether  or  not  the  deceased  committed  suicide,  there  is  no 
ground  for  a  new  trial  on  the  ground  of  misdirection.     It  is  quite 
true   tliat  motive  for  suicide  is  not  per  se  evidence  of  suicide. 
There  must  be  some  evidence  of  the  corpus  delicti,  but  there  was 
.substantial  evidence  in  that   direction.      Different   minds   may 
attach  different  degrees  of  importance  to  particular  facts  such  as 
motive — motive,  in  this  case,  which  might  have  pressed  upon  the 
mind  of  the  deceased.     Even  if  the  jury  were  believed  by  this 
Court  to  have  given  fai*  too  much  importance  to  any  particular 
fact,  that  would  not  be  ground  for  a  new  trial ;  neither  is  the  fact 
that  the  Judge  has  given  undue  importance  to  a  particular  fact  a 
ground  for  a  new  trial.     But  I  agree  with  the  learned  Chief 
Justice  that  McMillan  J.  has  given  no  undue  importance  to  the 
evidence  of  motive  on  the  part  of  the  deceased. 


Appeal  allowed.  Judgment  appealed  from 
discharged,  a7\d  Tnoiion  for  new  trial 
dism^issed  with  costs.  Judgment  of 
McMillan  J,  restored. 


Solicitors,  for  the  appellants,  Hayves,  Robinson  dk  Cox. 
Solicitors,  for  plaintiff  respondent,  Ewing  &  Go. 

N.  G.  P. 
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ROBERT  ALBERT  BIRCH  AND  MARY  ) 

AGNES  BIRCH f    •       ^^^^^^^^'^ ' 

Plaintiffs, 

AND 

THE  AUSTRALIAN   MUTUAL   PRO VI- ) 

DENT  SOCIETY        .        .        .        .  }    "     ^^^^^^^"^^ 
Deb^endants, 

on  appeal  from  the  supreme  court  of 

NEW  SOUTH  WALES. 

H.  C.  OK  A.    Nuisance — Fixing  router  pipe  in  surface  of  street — StoUiUoiy  obligation — Liability  of 

1906.  owner  for  non-repair — Negligence — By-laws — Validity — Metropolitan    Wafer 

^— '  and  Sewerage  Act  J880  {X.S.  IK.),  (43  Vict.  No.  32),  sees.  34,  67-72,  116. 

Sydnkv, 
Aua  22  23  ^  person  who  lawfully  interferes  with  the  surface  of  a  highway  by  placing 

24,  29.  in  it  an  artificial  structure  in  a  proper  manner  and  without  negligence  is  not 

under  any  obligation  at  common  law  to  keep  the  structure  in  repair.     And, 

BArton  and*  therefore,  a  person  who,  in  the  performance  of  a  statutory  obligation,  fixes  in 

the  surface  of  a  street  a  proper  appliance  attached  to  a  water  pipe  connecting 

his  premises  with  a  public  water  supply,  but  remaining  his  own  property,  is 

not  liable  in  an  action  for  injuries  caused  by  defects  in  that  part  of  the  surface 

of  the  street  formed  by  the  appliance  arising  subsequently  through  mere  noo- 

repair  of  the  appliance,  unless  the  Statute  imposes  upon  him  a  duty  to  keep 

the  appliance  in  proper  repair. 

The  mere  fact  that  the  owner  has  power  under  the  Statute  to  repair  does 
not  necessarily  import  an  obligation  to  do  so. 

The  Metropolitan  Wafer  and  Sewerage  Act  1880  constituted  the  Board  of 
Water  Supply  and  Sewerage,  and,  amongst  other  things,  invested  it  with  control 
of  the  water  supply  of  Sydney.  Sees.  68  to  72  gave  power  to  private  persons 
to  connect  their  premises  with  the  Board's  mains  by  laying  down  pipes  and 
other  appliances  in  the  streets,  and  to  break  up  the  surface  of  the  streets 
for  the  purpose  of  laying  down  or  removing  the  pipe?,  but  gave  them  no 
express  power  to  interfere  with  the  streets  for  the  purpose  of  eflFectin^f 
repairs  in  the  pipes  and  appliances,  and  imposed  no  obligation  on  anyone  to 


O'Connor  J  J. 
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keep  them  ia  repair.     Under  a  general  power  to  make  by-laws  to  compel  H.  G,  of  A. 

persons  using  water  supplied  by  the  Board  to  keep  their  pipes  and  appliances  19()6. 

in  proper  repair,  the  Board  made  a  by-law  requiring  the  owners  of  premises,  ' — > — ' 

nnder  a  penalty,  to  lay  down  and  maintain  at  their  own  expense  all  the  pipes  BmcH 

and  apparatus  upon  their  premises,  and  upon  any  street,  lane,  or  land  lying  TtiK 

between  their  premises  and  the  Board's  mains.  Australian 

Mdtcal 

ffeld,  that  the  by-law  should  not  be  construed  as  creating  a  new  right  to     "^ovidknt 

interfere  with  streets,  or  a  new  liability  as  between  private  persons  using  the         

streets  and  the  owners  of  premises,  in  which  sense  it  would  be  nllra  vireSf  but 

as  merely  imposing  a  liability  upon  owners  of  premises  as  between  them  and 

the  Board,  'with  a  view  to  enabling  the  Board  to  properly  carry  out  the  duties 

imposed  upon  them  by  the  Statute. 

Sembley  that  the  Statute,  by  authorizing  private  persons  to  lay  down  water 
connections  of  this  kind  in  the  street,  must  be  taken  to  impliedly  authorize 
them  to  interfere  with  the  street  so  far  as  is  necessary  for  the  purpose  of 
keeping  the  appliances  in  repair. 

MiduHXxi  Jd  Go.  Ltd.  v.  MaiiehtsUr  Corporation^  (1905)  2  K.B.,  597, 
distinguished. 

Decision  of  the  Supreme  Court :  Birch  v.  The  AuBtroUian  Mutual  Provident 
Society,  (1906)  6  S.R.  (N.S.  W.),  165,  affirmed. 

Appeal  from  the  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  respondents  were  the  owners  of  certain  houses  and  land  in 
Sydney  w^hich  were  connected  with  the  main  pipe  of  the  Water 
Supply  and  Sewerage  Board  by  a  private  service  pipe,  part  of 
which  was  laid  beneath  the  surface  of  a  street.  Upon  that  portion 
of  the  private  service  pipe  which  passed  under  the  footpath  there 
was  a  stopcock  used  by  the  defendants  in  connection  with  the 
supply  of  water  to  their  houses. 

This  stopcock,  which  had  been  attached  to  the  waterpipe  in 
folfilment  of  the  obligations  imposed  by  sec.  67  of  the  Act,  was 
enclosed  in  an  iron  box  fitted  with  a  lid,  which,  when  closed,  was 
flush  with  the  surface  of  the  pavement,  and,  when  constructed, 
satisfied  the  requirements  of  the  Act  and  by-laws  in  every  respect, 
and  was  approved  of  by  the  Board.  By  some  means  the  lid 
became  detached  and  disappeared,  the  result  being  that  an  opening 
some  inches  in  width  was  left  in  the  footpath.  The  female 
appellant  while  walking  upon  the  footpath  at  night  put  her  foot 
into  this  opening,  fell,  and  was  injured.     She  and  her  husband 
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H.  C*  OF  A.  then  brought  an  action  against  the  respondents  as  the  persons 
1908.        responsible  for  the  defective  condition  of  the  stopcock  box. 
BmcH  The  declaration  contained  four   counts — (1)  setting  out   the 

r^'  facts  already  stated,  and  alleging  that  the  hole  in  the  footpath 

Australian  was  dangerous  to  passengers  to  the  knowledge  of  the  defendants, 
Provident   and  that  the  box  was  wrongfully  left  open  and  unprotected,  by 
vSociBTT.     reason  of  which  the  accident  happened  and   the  female  plaintiff 
suffered  severe  physical  injuries;    (2)  a  similar  count  alleging 
negligence  instead  of  nuisance ;  (3)  and  (4)  corresponding  counts 
by  the  husband  claiming  damages  for  loss  of  his  wife's  services. 

The  defendants  pleauled  not  guilty,  and  a  denial  that  they  were 
possessed  of  or  used  the  stopcock  box  and  pipe  in  question.  Issue 
was  joined. 

At  the  trial  it  appeared  that  the  lid  had  been  missing  for  some 
months,  and  it  was  admitted  that  the  defendants  were  in  posses- 
sion of  the  premises  supplied  by  the  pipe  in  question,  and  kept 
them  in  repair  and  paid  the  water  rates.  Evidence  was  also 
given  that,  in  order  to  properly  repair  the  box,  it  would  be  neces- 
sary to  cut  away  a  small  portion  of  the  pavement. 

The  jury,  in  answer  to  questions,  found  specially  that  the 
accident  was  caused  by  the  lid  of  the  box  having  been  removed, 
and  that  they  were  not  satisfied  that  the  injury  was  caused  by 
negligence  of  the  defendants  in  allowing  the  box  to  remain 
uncovered.  They  assessed  the  damages  at  £60,  and  by  direction 
found  a  verdict  for  the  defendants,  leave  being  reserved  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them  for  the  damages 
assessed. 

A  rule  nisi  was  granted,  but  was  discharged  by  the  Full  Court, 
consisting  of  Simpson  J.,  Cohen  J.  and  Pring  J.,  on  the  ground 
that  the  defendants  had  no  control  over  the  instrument  causing 
the  injury,  and  could  not  have  effected  the  necessary  repairs 
without  interfering  in  some  degree  with  the  public  street,  which 
they  had  no  power  to  do :  Birch  v.  The  Australian  Mutwd  Pro- 
vident  Society  (1). 

It  weus  from  this  decision  that  the  present  appeal  was  brought 
by  special  leave. 

On  the  application  of  0.  B.  Stephen  KG.  the  Metropolitan 

(1)  (1906)  6  8.R.  (N.8.W.),  156. 
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Board  of  Water  Supply  and  Sewerage  were  granted  permission  to  H.  C.  or  A. 

intervene  in  the  appeal,  on  the  ground  that  the  decision  might 

affect  the  question  of  their  liability.  Bckch 

V. 

The 
L.  A^irmstvong  {Perry  with  him),  for  the  appellants.     There  Australian' 

was  an  absolute  duty  upon  the  defendants  to  keep  the  box  in    Providknt 
proper  repair,  apart  altogether  from  the  question  of  negligence. 
The  extent  to  which  it  would  have  been  necessary  to  interfere 
with  the  surface  of  the  street  for  the  purpose  of  effecting  repairs 
was  so  slight  as  to  be  negligible.     This  box  and  the  pipe  with 
which  it  was  connected  were  put  down  by  the  defendants  under 
sees.  67-70.     Sec.  68  gives  power  to  break  up  the  soil  for  that 
purpose.     The  pipe  and  box  remained  the  property  of  the  defend- 
ants, and  might  have  been  removed  by  them  under  sees.  71  and  72, 
notwithstanding  that  the  soil  would  have  to  be  broken  for  that 
purpose.     The  latter  section  gives  the  owner  of  the  pipe  power 
to  open  or  break  the  soil  for  "  any  such  purpose  as  aforesaid.*' 
"Aforesaid"  must  mean  any  purpose  previously  referred  to  in 
the  Act.     That   would   include   repair,  not  only   the   purposes 
mentioned  in  sees.  67-71.     A  statutory  power  may  be  exercised 
from  time  to  time  as  occasion  may  require :  Interpretation  Act, 
No.  4  of  1897.     Sec.  116  provides  that  nothing  in  the  Metropolitan 
Water  and  Sewerage  Act  1880  shall  be  construed  so  as  to  exempt 
a  person  from  any  liability  for  nuisance.     The  defendants  there- 
fore have  control  of  this  pipe,  have  all  necessary  power  to  keep 
it   in   repair,  and  must  be  responsible  for  its  condition.     [He 
referred  also  to  the  amending  Acts,  63  Vict.  No.  16,  sec.  16,  and 
57  Vict.  No.  12,  sees.  7,  8,  and  9.]     Even  if  there  is  not  a  direct 
liability  under  the  Act,  there  is  under  the  by-laws.     These  are 
made  under  sec.  34,  sub-sec.  10,  which  empowers  the  Board  to 
make  by-laws,  inter  alia,  for  compelling  persons  using  water 
supplied  by  the  Board  to  keep  their  pipes  and  appliances  in 
repair.     By-law  No.  37  provides  that  any  persons  using  water 
supplied  by  the  Board  shall  keep  all  their  pipes  and  other  appli- 
ances in  a  proper  state  of  repair.     The  by-law  is  intra  vires.    It 
is  well  within  the  scope  indicated  by  the  power  in  sec.  34,  sub- 
sea  10,  and  is  not  unreasonable.     The  Court  will  not  be  critical 
on  the  question  of  reasonableness  when    the  legislature    has 
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H.  C.  ofA.  approved  the  by-laws:  Institute  of  Patent  Agents  v.  Lockwood 
1906.        ^Y^     rpj^^  power  to  repair  alone  would  be  sufficient  to  make  the 
BiRcu       defendants  liable  on  the  principle  of  Clutpman  v.  Fylde    Water- 
Thb        works  Company  (2).     That  decision  turned  on  the  fact  that  the 
Australian  only  power  to  break  up  the  streets  was  for  the  purposes  of  laying 
Provident  down  and  removing  pipes.     The  section  corresponding  to  sec.  72 
^^^^"     was  by  its  collocation  in  the  grouping  of  sections  restricted  to 
those  purposes.     Even  if  the  Act  does  not  expressly  give  power 
to  break  up  the  street,  it  must  be  implied  from  the  existence  of 
the  duty  to  repair.     [He  referred  to   White  v.  Hindley  Local 
Board  (3);  and  Blackmore  v.  Mile  End  Vestry  (4).]     On  the 
principle  which  allows  the  owner  of  an  easement  to  go  upon  the 
land  of  the  servient  tenement  and  break  up  the   soil  for  the 
purpose  of  repair,  the  defendants,  having  a  species  of  easement 
over  the  soil  of  the  footpath,  had  an  implied  power  to  break  up 
the  soil  when  necessary:    0<de  on  EasementSy  6th  ed.,  p.  477. 
Apart  from  the  Water  and  Sewerage  Acts,  there  is  an  express 
statutory  duty  to  keep  such  things  in  a  safe  condition  under  the 
Police  Offences  Act  1901,  No.  5,  sees.  86  and  88,  and  from  that 
duty  the  ordinary  consequence  at  law  is  that  the  defendants  are 
liable  for  injuries  caused  by  the  breach  of  it. 

C.  B.  Stephen  K.C.  and  Scholes,  for  the  Board  of  Water  Supply 
and  Sewerage.     Chapman  v.  Fylde    Watei^works  Co.  (2)  is  no 
authority  for  the  liability  of  the  Board.     There  is  no  provision 
here  by  which  the  consumer  can  call  upon  the  Board  to  lay  down 
pipes  as  he  can  under  the  English  Waterworlcs   Claicses   Acts. 
The  defendants  are  owners  of  the  pipes,  may  remove  them,  and 
are  bound  to  repair  them.     They  must  therefore  have  the  neces- 
sary power.     [They  referred  to  Slieffield  Waterworlcs  Catnpany 
V.  Wilkinson  (5).]     The  Board  is  no  more  liable  than  the  munici- 
pality, even  if  they  have  power  to  take  up  the  streets  and  deal 
with  the  pipes.     By-law  37  is  clearly  within  the  words  of  sec.  34, 
sub-sec.  10,  and  even  if  it  goes  beyond  the  express  words  of  the 
power,  it  is  in  furtherance  of  the  purpose  of  the  Act,  and  is  there- 
CD  (1894)  A.C.,  347.  (4)  9  Q.B.D.,  451. 

(2)  (1894)  2  Q.B.,  699.  (5)  4  C.P.D.,  410. 

(3)  L.R.  IOQ.B.,219. 
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fore  valid :  Institute  of  Patent  Agents  v.  Lockioood  (1) ;  Blackwood  ^*  ^'  ®'  ^- 
V.  London  Chxtirtered  Bank  of  Australia  (2). 

But  the   Board,  so  far  from  having  a  duty  to  repair,  has  no        Birch 
power  under  the  Act  to  interfere  with  pipes  that  they  have  not         rji^^ 
themselves  laid  down,  even  for  the  purpose  of  repair  or  removal.  AusraALiAN 
[They  referred  to  sec.  40,  sub- sec.  5,  and  sec.  45  of  the  Act  43    Provident 
Viet.  No.  32,  and  to  sec.  16  of  the  Act  53  Vict.  No.  16.]     The  only     ^^^'^' 
cases  in  which  the  Board  may  interfere  with  pipes  the  property 
of  other  persons  are :  (1)  under  sec.  73  they  may  cut  off  the  supply 
in  certain  cases ;  (2)  under  sec.  78  they  may  enter  premises  and 
search  for  waste  of  water ;  (3)  under  sec.  18  of  the  Act  53  Vict. 
Xo.  16  they  are  given  extended  powers  of  cutting  off  the  supply  ; 
and  (4)  under  sec.  7  of  57  Vict.  No.  12,  they  may  enter  and  connect 
premises  with  the  main  if  the  owner  fails  to  do  so. 

See.  74  points  also  to  a  duty  on  the  owner  of  premises  to  repair 
all  his  pipes  and  apparatus  right  up  to  the  point  of  connection 
with  the  main. 

Knox    K.C.  {Olive  Teece  with  him),  for   the  respondents.     It 

must  not  he  assumed  that  if  the  Board  is  not  liable  the  respondents 

are.     There  may  be  no  person  liable,  as  in  the  case  of  non-repair 

of  roads  under  the  control  of  a  municipality  :  Sydney  Municipal 

Council  V.  Bourke  (3).    Chapman  v.  Fylde  Waterworks  Company 

(4),  if  it  is  an  authority  in  this  case  at  all,  points  to  the  liability 

ot  the  Board,  not  to  that  of  the  consumer.     The  respondents  have 

not  control  of  the  service  pipe  and  box.     They  were  bound  to  put 

it  down  in  accordance  with  the  regulations  of  the  Board.     [He 

referred  to  by-laws  6,  8,  18,  20,  21,  40  and  43,  sec.  47,  sub-sec.  5, 

and  sees.  68  and  71  of  the  Act  43  Vict.  No.  32.1     The  Board  has 

absolute  control  of  it  and  the  owner  may  not  interfere  with  it 

without   authority.      The   stopcock  and  box  are  really  for  the 

benefit  of  the  Board. 

Under  the  Statute  there  is  neither  a  duty  to  repair  nor  a  power 
to  break  up  the  streets  for  that  purpose.  If  a  person  acting 
under  statutory  authority  or  obligation  properly  constructs   a 

work  which  without  such  authority  would  constitute  a  nuisance 

(1)  (1894)  A.C.,  347.  (3)  (1895)  A.C.,  433. 

(2)  L.R.  6  P.C.,  92.  (4)  (1894)  2  Q.B.,  599. 
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H.  C.  OF  A.   or  a  dangerous  thing  witliin  the  meaning  of  Fletcher  v.  Rylands 

100A 

"        (1),  he  is  not  liable  in  an  action  for  damage  sustained  by  another 

Birch       person  owing  to  a  defect  subsequently  appearing  in  the  work, 

Thk        unless  the  Statute  expressly  or  by  necessary  implication  imposes 

Australian  gu^»h  a  liability  upon  him,  or  he  is  guilty  of  something  amounting 

Mutual 
Provident    to  negligence.     Even  authority  to  maintain  and  repair  does  not, 

'     in  the  absence  of  express  provision,  impose  any  liability  for  failure 

to  repair.     The  defendants  in  such  a  case  are  not  insurers ;  there 

must  be  evidence  either  of  negligent  construction  or  subsequent 

wrongful  acts ;  Green  v.  Chelsea  Waterworks  Co.  (2) ;  Dunn  v. 

Birmivgham  Canal  Co,  (3);  Gibraltar  Sanitary  Commissioners 

V.    Orfila  (4);    Pictow  Municipality   v.   Geldert  (5);   Sydney 

Municijyal  Council  v.  Bourke  (6);  Moot^  v.  Lambeth  Water- 

ivorks  Co.   (7);  Bay  Tier   v.   Australian    Widows*    Fund    Life 

Assurance  Society  Ltd.  (8).      Here  there  was  no  misfeasance. 

The  defendants  were  not  under  any  duty  to  inspect  the  pipe  or 

to  keep  themselves  informed  as  to  its  condition.      The  plaintiffs 

are  therefore  driven  to  rely  upon  the  by-laws.     But  the  by-laws 

cannot  give  power  to  cut  up  the  streets  if  the  Act  itself  does  not ; 

they   must  be  confined  to  carrying  out  the  duties  and  powers 

created  by  the  Act.     They  cannot  make  the  liability  of  owners 

of  premises  to  other   persons   any   more  extensive   than   it   is 

under  the  Act. 

In  Chapman  v.  Fylde  Watet*worIcs  Company  (9),  the  persons 
who  laid  down  the  pipes  did  so  for  their  own  profit.  To  make 
by-laws  authorizing  persons  to  go  upon  private  property  is  not 
necessarily  included  in  the  power  to  make  by-laws  to  insure 
repairs.  Even  if  it  is  capable  of  being  brought  within  those 
words,  the  construction  excluding  it  should  be  adopted :  London, 
Brighton  and  South  Coast  Railway  Co.  v.  London  and  South 
Western  Railway  Co.  (10). 

The  finding  of  the  jury  as  to  negligence  should  not  be  inter- 
fered with.     On  the  evidence  it  was  not  unreasonable. 

[Knox   K.C.   having  cited  during  the  argument  the  case  of 

(1)  L.R.  3  H.L.,  330.  (6)  (1895)  A.C.,  433. 

(2)  10  T.L.R.,  175,  259.  (7)  17  Q.B.D.,  462. 

(3)  L,R.  7  Q.B.,  244  ;  L.R.  8  Q.B.,  (8)  24  V.L.R.,  268  ;  20  A.L.T.,  47. 
42.  (9)  (I894)2Q.B.,  599. 

(4)  15  App.  Caa.,  400.  (10)  4  De.  G.  4  J.,  362, 

(5)  (1893)  A.C.,  524. 
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Tt^TTible  V.  HiU  (1),  on  the  question  how  far  the  decisions  of  the   H.  C.  of  a. 

Court  of  Appeal  in  England  are  binding,  GHffiih  C.J.  pointed  out 

that  the  High  Court  was  not  formally  bound  by  such  decisions.]         Birch 

V. 

The 
L.  Armstrong,  in  reply.     The  cases  holding  that  municipalities  Austrauan 

are  not  liable  for  non-feasance  do  not  apply.     This  is  a  case  of    Pbovidknt 

patting  in  the  street  a  thing  of  such  a  nature  that  it  may  become       ' 

dangerous,   if   allowed    to  get   into   disrepair,   as   in   Bathurst  - 

(Borough  of)  v.  Macplterson  (2).     Moreover,  it  is  only  in  cases 

against   roekd   authorities   that  the  principle  has   been  applied. 

This  is  a  case  of  active  nuisance.     The  fact  that  the  thing  was 

placed  in  the  street  under  statutory  obligation  in  the  first  place 

is  no  excuse:   Midwood  &  Co.  Ltd,  v.  MaTicheater  Corporation 

(3);  nor  is  ignorance  of  the  defect  an  excuse:   Htomphries  v 

Cousins  (4).     [He  referred  also  to  Seven  on  Negligence,  2nd  ed. 

pp.  368,  440 ;  Mersey  Docks  and  Harbour  Board  v.  Oibbs  (5) 

Michael  and   Will,  Law  of  Oas  and   Water,  4th  ed.,  p.  249 

Dublin  United  Tramways  Company  v.  Fitzgerald  (6). 


Griffith  C.J.  This  was  an  action  brought  by  Mr.  and  Mrs. 
Birch  against  the  defendants,  claiming  damages  for  injuries  sus- 
tained by  the  female  plaintiff  in  consequence  of  a  defect  in  the 
pavement  of  a  street  fronting  a  house  of  which  the  defendants 
were  alleged  to  be  the  owners,  the  defect  being  occasioned  by  the 
breaking  or  the  disappearance  of  the  lid  of  a  stopcock  box,  which 
had  been  fixed  in  the  pavement  on  the  occasion  of  water  being 
taken  from  the  water  main  into-the  defendants'  house. 

The  first  count  of  the  declaration  alleged  that,  the  lid  having 
become  detached  and  lost,  the  box  was  wrongfully  left  open  and 
unprotected  in  the  footpath  for  a  long  time  by  reason  of  which 
the  female  plaintiff  sustained  injury.  There  was  another  count 
alleging  that  the  defendants  negligently  left  the  stopcock  box  open 
and  unprotected.  The  question  of  negligence  was  negatived  by  the 
jury,  so  that,  so  far  as  the  case  depends  upon  negligence,  there  is 
no  foundation  for  the  claim  against  the  defendants.     The  question 


Aogusfc  29. 


(1)  5  App.    Ca8.,    342,    at    pp. 
345. 

(2)  4  App.  Gas.,  256. 

(3)  (1905)  2  K.B.,  697. 


344,        (4)  2  C. P. D.,  239. 

(6)  L.R.  1H.L,  9.3.  at  p.  110. 
(6)  (1903)  A.C.,  99. 


332  HIGH   COURT  [1906. 

H.  C.  OF  A.    j^i^en  ig  whether  under  the  circumstances  of  the  case  the  defend- 

1906 

^_*        ants  committed  an  actionable  wrong,  that  is  to  say,  whether  they 

Birch       are  responsible  for  tlie  fact  tliat  this  lid  had  become  detached  and 

Thk        ^^^  ^^^  replaced  or  repaired,  they  being  the  persons  by  whom  it 

^?r^^^*^^  had  been  put  down.     That  depends  in  the  first  place  upon  the 

Pkovidbnt    common  law,  and  in  the  next  place  upon  the  Statute  law.     The 

'     Statute  law  governing  tlie  case  is  to  be  found  in  the  Metropolitan 

Griffith  aj.  Holier  and  Sewerage  Act  1880,  which  constitutes  a  Board  called 
the  Board  of  Water  Supply  and  Sewerage,  charged,  amongst  other 
things,  with  the  supplying  of  water  to  the  City  of  Sydney.  The 
Act  contains  the  usual  provisions  of  such  Acts.  Sec.  45  provides  : 
[His  Honor  read  that  section  and  also  sec.  67  and  continued.]  The 
latter  section  tlierefore  imposes  on  the  owner  of  every  tenement  in 
the  street  the  obligation  to  lay  a  proper  pipe  and  proper  stopcock 
box.  [His  Honor  then  read  sees.  71  and  72  and  continued.]  There 
can  be  no  doubt  from  the  collocation  of  these  sections  that  the  pur- 
poses referred  to  are  the  laying  down  and  taking  up  of  the  pipes. 
It  follows,  therefore,  in  the  present  case  that  what  the  defendants 
did  in  laying  down  the  pipes  was  not  only  lawful,  but  was  a  duty 
imposed  upon  them  by  the  Statute.  In  the  performance  of  that 
duty  they  were,  no  doubt,  bound  to  take  reasonable  care.  If 
they  laid  down  a  defective  pipe  or  box,  and  the  defect  was  owing 
to  their  negligence,  possibly  an  action  might  be  brought  against 
them  for  the  consequences  of  the  defect.  But  that  is  not  this 
case.  What  they  did  was  lawful,  and  tlie  only  complaint  is  that 
they  did  not  afterwards  do  something  else. 

Now,  unless  there  is  a  distinction  to  be  drawn,  as  to  the 
obligation  to  take  care  of  an  appliance  of  this  kind,  between  the 
person  who  actually  lays  down  tlie  pipe  and  his  successor,  it 
would  appear  to  follow  that  the  liability,  if  any,  must  depend  on 
the  ownership  of  the  house,  and  not  upon  the  fact  that  a 
particular  person  laid  down  the  pipe.  For  it  would  be  a  singular 
thing  if  with  regard  to  any  particular  stopcock  box  in  a  street 
the  question  as  to  the  extent  of  the  obligation  to  repair  it  depended 
upon  whether  the  person  who  laid  it  down  had  sold  the  house  or 
had  died  since  it  was  laid  down.  I  apprehend,  therefore,  that  the 
obligation,  if  any,  must  depend  upon  the  ownership.  But  it  is 
not  necessary  to  pursue  that  question  any  further. 
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What,  then,  are  the  obligations  at  common  law  of  a  person  who   ^'  C.  of  a. 

lawfully  does  some  act  interfering  with  a  highway  in  such  a        ^ 

^way  that  there  can  be  no  complaint  as  to  the  manner  in  which  it       Bircu 
is  done  ?    Whatever  they  are  at  common  law  they  remain,  except        ,^'^^^ 
so  far  as  they  are  altered  by  express  or  implied  provisions  of  the  Australian 
Statute.     The  common  law  on  the  subject  is  to  be  found,  I  think,    Providknt 

luid  down  in  two  cases  to  which  I  will  refer.     The  first  is  Mooi^e       '_  ' 

V.  Lambeth  Watei^works  Company  (1).  That  was  a  case  in  which  orimth  c.j. 
a  claim  was  made  for  damages  against  the  defendants  in  respect 
of  a  fire-plug  lawfully  fixed  by  them  in  a  highway  and  which 
liad  become  dangerous  by  reason  of  the  highway  wearing  away 
through  no  fault  of  the  person  who  laid  it  down.  Lord  Esher 
M.R.  (2)  stated  the  law  thus : — "  Now  the  argument  for  the 
plaintift'  really  amounted  to  this,  that  whoever  puts  into  a  high- 
way that  which  becomes  from  any  cause  a  nuisance  or  dangerous 
to  persons  going  along  the  highway,  is  liable  to  make  compen- 
sation if  it  causes  injury  to  any  person.  But,  to  my  mind,  that 
doctrine  has  always  been  applied  only  where  a  thing  has  been 
put  without  authority  in  the  highway.  If  something  is  put 
without  authority  in  the  highway,  that  of  itself  does  not  make 
the  person  putting  it  there  liable  at  the  hands  of  an  individual ; 
an  obstruction  in  the  highway  will  not  entitle  an  individual  to 
bring  an  action.  But  if  something  is  put  in  a  highway  without 
authority  and  is  left  there,  so  that  it  becomes  that  which  is 
generally  called  a  nuisance,  but  which  is  really  an  obstruction, 
and  if  a  person,  lawfully  using  the  higliway,  falls  over  it,  or  is 
otherwise  injured  by  it,  the  person  putting  it  in  the  highway 
must  make  compensation.  But  the  waterworks  company  were 
certainly  authorized  by  Act  of  Parliament  to  put  tliis  plug  in  the 
highway."  In  the  present  case  the  defendants  were  required  by  law 
to  put  this  stopcock  box  in  the  highway.  Tlien  he  went  on  (3) : 
—  *  Now  it  is  said  tijat  if  the  fire-plug  had  not  been  in  the  high- 
way, the  wearing  down  of  the  roadway  was  not  sufficient  to  make 
the  road  so  out  of  repair,  as  to  render  the  authority  having  the 
care  of  it  indictable.  That  is  true.  Then  we  must  see  what  the 
liabilities  of  these  two  parties  are.      Now  if  the  fire-plug  had 

(1)  17  Q.B.D.,  462.  (-2)  17  Q.B.D.,  462,  at  p.  465. 

(3)  17Q.B.D.,  462,  at  p.  466. 
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H.  C.  OF  A.  been  put  down  by  authority  before  the  road  was  dedicated  to  the 

^ ^  public  and  adopted  by  them,  then,  as  is  clear  from  the  decision  in 

Birch  Fisfier  v.  Prowse  (1),  the  road  authority  and  the  surveyor  must 

The  keep  the  road  in  repair  with  regard  to  that  plug,  and  if  they 

Australian  allow  the  road  to  come  into  such  a  condition  that  the  road,  having 
Mutual  .      .  ^ 

Provident   regard  to  the  plug,  is  not  safe,  then  they  may  be  indicted.     They 

*      must  keep  the  road  in  repair  having  regard  to  it.     If  that  is  the 

Griffith  C.J.    ]a^  when  the  plug  is  put  down  before  the  road  is  dedicated,  what 
is  the  condition  of  things  when  it  is  put  there  after  the  road 
exists,  but  is  put  there  by  authority  of  Parliament  and  not  merely 
by  contract,  not  merely  by  leave  ?     And  further,  what  is  to  be 
the  condition  of  things  if  a  company  is  compelled  to  put  it  down 
by  Act  of  Parliament  ?     It  seems  to  me  that  the  proper  result 
under  those  circumstances  is,  that  the  road  authority  must  take 
notice  of  the  Act  of  Parliament,  and  that  they  must  keep  the 
road  fit  for  the  public  to  pass  along  it,  having  regard  to  that 
which  is  in  the  road  by  virtue  and  authority  of  Parliament,  just 
the  same  as  if  it  had  been  there  before  the  road  was  made,  so 
that  the  road  was  dedicated  subject  to  it.     The  Act  of  Parliament 
has  said  that  the  plug  may  be  in  the  road  " — in  the  present  case  it 
has  said  that  it  must  be  in  the  road — '*  and  the  authorities  must 
keep  the  road  having  regard  to  that  which  may  or  must  be  there 
by  authority  of  the  Act  of  Parliament.      If  that  be  true,  the 
waterworks  company  have  done  all  that  the  Statute  obliged  them 
to  do,  and  their  whole  obligation  was  imposed  by  Statute,  and  no 
express  liability  was  laid  upon  them  by  the  Statute;    on  the 
contrary,  a  minor  liability  was  laid  upon  them,  and  nothing  is  to 
be  implied  from  the  Act  of  Parliament  under  these  circumstances. 
"  If  either  party  was  in  the  wrong,  it  seems  to  me  to  have  been 
the   road   authority.     I   think   that  no  action  will  lie  by  this 
plaintiff  against  the  road  authority ;  but  it  does  not  follow  that 
because  no  action  will  lie  against  the  road  authority,  therefore  he 
can  maintain  an  action  against  the  defendants  who  have  done  "no 
wrong.     I  think  that  he  cannot  maintain  an  action  against  the 
waterworks  company  under  these  circumstances." 

That  ca«e  is  supported  by  Green  v.  Chelsea  Waterworks  Co.  (2), 
also  a  case  before  the  Court  of  Appeal.    In  that  case  an  action  was 

(I)  2  B.  &  S.,  770.  (2)  10  T.L.K.,  259. 
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brought  against  the  defendants  to  recover  damages  for  injuries   ^'  ^-  ®'  ^• 
sust&ined  by  the  plaintiflTs  property  by  the  bursting  of  a  water        ^_^ 
main  belonging  to  the  defendants,  which  had  been  lawfully  laid       Birch 
down.     The  contention  for  the  plaintiff  was  that  the  defendants,         r^^^ 
having  brought  this  dangerous  thing,  the  water  main,  on  to  the  Australian 
the  highway,  were  liable  for  anything  which  happened  through    Provident 

its  being  there,  relying  upon. the  case  of  Ry lands  v.  Fletcher  (1).       " 

The  Court  of  Appeal,  consisting  of  Lindley  L.J.,  Kay  L.J.,  and 
A.  L,  Smith  L.J.,  held  that  that  doctrine  was  inapplicable  to  a 
company  doing  what  they  were  authorized  to  do  by  Act  of  Par- 
liament.    The  rule  applies  a  fortiori  to  the  case  of  persons  doing 
what  they  are  compelled  to  do  by  Act  of  Parliament.     It  seems 
to  me  to  follow  that,  putting  it  at  its  highest,  the  liability  of  the 
defendants  cannot  be  any  greater  than  the  liability  of  the  road 
authority  would  be.     They  have  interfered,  it  is  true,  with  the 
highway,  but  they  have  only  done  what  they  were  required  by  the 
law  to  do.     The  rule  as  to  the  liability  of  highway  authorities  in 
such  cases  is  clearly  stated  in  the  case  of  Municipality  ofFictou  v. 
Oddert  (2).      In  the  judgment  of  the  Judicial  Committee  this 
passage  occurs  (3) : — "  The  law  was  laid  down  by  this  Board  in  the 
case  of  Sanitary  Commisaioners  of  Gibraltar  v.  Orjila  (4),  thus  : 
'  In  the  case  of  mere  non-feasance  no  claim  for  reparation  will  lie 
except  at  the  instance  of  a  person  who  can  shew  that  the  Statute 
or   ordinance   under   which  they   act  imposed   upon  the   Com- 
•  missioners  a  duty  toward  himself  which  they  negligently  failed 
to  perform.*      The  question  then  is,  whether  any  Statute  has 
given  to  private  persons  the  right  of  action  now  claimed  against 
this  municipality  which  does  not  exist  at  common  law."     That 
was  axilaim  against  a  municipality  for  injuries  sustained  by  the 
plaintiff  owing  to  the   road  becoming  dangerous.      The  same 
principle   was  applied   in   the   case   of   Municipal   Council   of 
Sydney  v.  Bourke  (5).    In  that  case  Lord  Herschdl  L.C.,  deliver- 
ing the  opinion  of  the  Judicial  Committee,  said  (6) : — "  There  is  no 
doubt,  in  a  certain  sense,  a  duty  incumbent  on  the  Council  to  see 
to  the  maintenance  of  the  highways.     It  is  for  them  to  exercise 


(1)  L.R.  3H.L.,  3.30. 

(2)  (1893)  A.C.,  524. 

(3)  (1893)  A.C.,  524,  at  p.  527. 


(4)  15  App.  Cas.,  4(X),  at  p.  411. 

(5)  (1895)  A.C.,  4.33. 

(0)  (1895)  A.C.  433,  at  p.  439. 
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^ \       community.     In  those  matters  they  represent  the  citizens,  and 

BiKCH       ought  to  have  regard  to  their  interests.     For  their  discharge  of 

The        these  duties  they  are  responsible  to  those  whom  they  represent. 

Australian  The  members  of  the  Council  are  the  choice  of  the  citizens,  and  if 
Mutual 

Provident   they  do  not  use  their  powers  well  they  can  be  displaced.     But  if 

Society 
'     they  fail  to  maintain  in  good  repair  the  highways  of  the  city,  it 

Griffith  O.J.    jg  jjQt  a^  matter  of  which  the  Courts  can  take  cognizance,  or  which 
can   be  the   foundation  of  an  action  if  any  citizen  should  be 
thereby  aggrieved.     It  is  asserted  that,  because  all  public  ways 
are  vested  in  the  Council,  it  is  bound  to  keep  them  in  good 
repair,  and  is  liable  to  anyone  injured  by  their  non-repair.     This 
is  said  to  be  established  by  the  case  of  Borougli  of  Bathurat  v. 
Macpherson  (1).     Considered  apart  from  authority,  it  is  diflScult 
to  see  on  what  this  contention  rests.     Before  the  43  Vict,  passed, 
the  existing  ways  were  vested  in  some  one,  whether  it  were  the 
owner  of  the  soil  over  which  they  had  been  made  or  some  other 
body  or  person.      It  seems   clear  that   such  persons   were  not 
merely  on  that  account  bound  to  keep  them  in  repair.     How  then 
could  the  transfer  of  these  ways  to  the  Council,  or  the  vesting  of 
them  in  it,  create  such  an  obligation  ?"     Then  he  proceeded  to 
discuss  the   case   of  Borough  of  Bathurat  v.   Macpherson  (1), 
an-iving  at  the  result  (2)  that,  quoting  another  passage  from 
Municipaliti/  of  Pictou  v.  Geldert  (3):  "*In  the  opinion  of  their 
Lordships,   it   is   impossible   to   find   in  any  of   the   legislative  • 
provisions  the  indication  of  an  intention   on  the   part  of   the 
legislature  that  a  person  injured  by  the  mere  non- repair  of  a  road 
or  bridge  should  be  entitled  to  sue  the  municipality  for  damages 
in  respect  thereof.' "     I  am  equally  unable  to  find  in  this  Statute 
any  indication  of  intention  that  a  person  injured  by  the  mere 
non-repair  of  a  stopcock  box  in  the  street  should  be  entitled  to  sue 
the  person  who  owns  the  house  for  tlie  time  being,  or  who  laid 
it  down,  for  injuries  sustained  owing  to  mere  non-repair. 

Then  the  plaintiffs  sought  to  re.st  their  case  upon  a  further 
obligation,  not  found  in  the  Statute,  but  cast  upon  the  defendants 
by  the  by-laws  made  by  the  Board  under  statutory  authority. 

(1)  i  App.  Caa.,  256.  (3)  (1893)  A.C.,  524. 

(2)  (1895)  A.C.  433,  at  p.  445. 
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The  learned  Judges  of  the  Supreme  Court  attached  considerable  H.  0.  of  A. 
^weight  to  that  argument,  but  they  came  to  the  conclusion  that 
the  by-law  which  purports  to  require  the  owners  of  stopcocks  to       Birch 
repair  them  was  tUtra  vires.    They  thought,  and  rightly,  that        r^^^ 
by-law  No.  14  which  provides  that  the  owner  must  at  his  own  Australian 
expense  lay  down  and  maintain  all  the  pipes  and  apparatus  upon    Provident 
his  premises,  and  upon  any  street,  lane,  or  land  lying  between  his       ^ciety. 
premises  and  the  Board's  mains,  was  ultra  vires,  so  far  as  it  pur-    Griffith  z::. 
ported  to  confer  authority  on  owners  of  premises  to  interfere  with 
the  street  for  the  purpose  of  repairing  such  a  stopcock  or  the  appli- 
ances connected  with  it.    I  agree  with  them  that  unless  the  power 
to  do  so  was  conferred  upon  the  Board  by  express  terms  they 
could  not  ex  Tnero  motu   make  a  by-law  which  rendered  such 
action  lawful.   But  I  cannot  bring  myself  to  doubt  that  under  the 
Statute  a  person  who  lays  down  a  pipe  of  this  kind  connecting  a 
majn  pipe  with  his  premises  has  an  implied  right  under  the  Statute 
to  do  all  that  is  necessary  to  repair  it,  on  the  same  principle  that 
a  person  who  takes  a  water  pipe  through  private  land  not  only 
has  the  right,  but  is  bound,  to  keep  it  in  order.    But'the  mere  facul- 
tative power  to  do  this  does  not  create  an  obligation,  any  more 
than  it  imposes  a  liability  for  damages  upon  a  municipality,  which 
has  undoubtedly  the  power  to  repair  the  roads  in  ordinary  casea 
So  that  I  do  not  think  the  by-law  is  ultra  vires  on  the  ground 
that  it  authorizes  something  which  would  otherwise  be  unlawful. 
But  I  think  it  is  quite  irrelevant.     The  Statute  authorizes  the 
Board  to  make  by-laws  and  to  impose  penalties  for  breach  of 
them.     The  Board  has  made  a  by-law  requiring  owners  of  houses 
to  keep  their  pipes  in  order  and  imposing  a  penalty  for  not  doing 
so.     I  do  not  think  it  was  the  intention  of  the  legislature  to 
authorize  the  Board  by  by-law  to  create  a  new  obligation,  or  to 
alter  the  common  law  obligations  of  a  person  who  has  done  what 
the  law  requires.     Even  if  there  had  been  such  a  provision  in  the 
Act  itself,  merely  imposing  a  penalty  for  default,  a  question  would 
have  arisen  as  to  the  application  of  the  doctrine  laid  down  by  Lord 
Cairns  in  the  case  of  Atkinson  v.  Newcastle  and  Gateshead  Water- 
works Co.  (1),  and  I  should  certainly  be  disposed  to  think  that 
this  by-law  was  intended,  having  regard  to  the  powers  conferred 

(1)  2  Ex.  D.,  441. 
vol..  IV.  22 
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Board  were  intending  to  carry  out,  to  impose  a  liability  upon 

Birch       owners  of  houses  as  between  them  and  the  Board,  and  not  to 

Thk        create  a  new  right  to  interfere  with  streets,  or  a  new  liability  as 

Australian  between  private  persons  using:  the  streets  and  the  owners  of 

MUTUAL  iT  JT  o 

Providbnt   houses.     I  think  that  the  by-law  has  really  no  bearing  on  the 
Society. 

case. 

Griffith  C.J.  Jt  was  contended  further,  however,  by  Mr.  Armstrong,  that  the 
principles  of  law  to  which  I  have  been  referring  were  inapplic- 
able to  the  present  case  because  of  sec.  116  of  the  Act,  which 
provides  that : — "  Nothing  in  this  Act  shall  be  construed  to  render 
lawful  any  act  matter  or  thing  whatsoever  which  but  for  this  Act 
would  be  deemed  to  be  a  nuisance  nor  to  exempt  any  person  from 
any  liability  prosecution  or  punishment  to  which  he  would  have 
been  otherwise  subject  in  respect  thereof,"  that  is,  of  course,  at 
common  law.  But,  as  I  have  shown,  at  common  law  no  obl^;a- 
tion  is  incurred  by  a  person  doing  what  he  is  compelled  to  do.  If 
a  person  voluntarily  exercising  a  legal  right  does  not  take  proper 
care,  other  considerations  may  arise. 

I  am  of  opinion,  therefore,  that  in  the  absence  of  proof  of  negli- 
gence this  action  cannot  be  maintained. 

For  these  reasons  I  am  of  opinion  that  the  appeal  faila 

Barton  J.  I  cannot  see  that,  except  by  the  argument  based 
by  Mr.  Armstrong  on  sec.  116  of  the  Act,  there  has  been  any 
serious  attempt  to  controvert  the  position  on  which  the  defendants 
rest  their  case,  that  is,  that  if  an  obligation  is  imposed  by 
Statute,  a  person  who  constructs  a  thing,  which,  apart  from  the 
Statute,  would  be  a  nuisance  or  a  danger,  is  not  liable  for  damage 
caused  by  a  subsequent  defect  in  the  work  imposed  upon  him, 
unless  such  liability  is  imposed  by  the  Statute  or  negligence  is 
proved.  For  the  reasons  given  by  the  Chief  Justice  we 
need  not  concern  ourselves  about  negligence.  The  proposition 
was  put  in  another  form  in  the  case  of  Municipal  Council 
of  Sydney  v.  Bov/rke  (1): — "It  is  admitted  that  the  high- 
way on  which  the  disaster  occurred  was  constructed  by  the 
appellants  in  the  first  instance  quite  properly.     No  complaint  of 

(I)  (1895)  A.C.,  433,  at  p.  435. 
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misfeasance  is  made  against  them.     The  sole  charge  is  one  of  non-   ^'  C-  ^^  ^ 
feasance :  that  when  the  road  had  fallen  into  a  bad  condition,  ^ 

they  failed  to  execute  the  necessary  repairs.     If,  then,  they  are        Birch 
liable  in  the  present  action,  it  must  be  either  because  that  liability         ,^^ 
has  been  expressly  imposed  by  some  enactment,  or  because  the  Australian 
legislature  has  imposed  some  duty  upon  them  for  the  breach  of    Provident 

^OCII KT  V 

-which  a  right  of  action  accrues  to  any  person  injured  by  it." 

An    examination    of    the    Statute    shows    that    the    liability      Barton  j. 
insisted  upon  here  is  not  expressly  imposed  by  any  enactment, 
nor  has  the  legislature  imposed  any  duty  on  the  defendants  for 
a  breach  of  which  a  right  of  action  accrues  to  the  person  injured 
by  it.     It  is  clear  therefore  that  there  are  in  this  case  important 
features  which  differentiate  it  from  the  case  of  Midwood  <&  Co. 
Ltd.  V.  Manchester  Corporation  (1).   That  was  a  case  in  which  the 
defendants  were  empowered  by  an  order  made  under  the  Electric 
Lighting  Acta  1882  and  1888,  confirmed  by  Act  of  Parliament,  to 
supply  electrical  energy  in  their  district,  and  for  that  purpose  to 
lay  down  electrical  mains,  but  reading  from  the  headnote,  it  was 
provided  by  the  order  "that  nothing  therein  contained  should 
exonerate  them  from  any  indictment,  action,  or  other  proceeding 
for  nuisance  in  the  event  of  aiiy  nuisance  caused  by  them.     One 
of  their  mains  fused,  and  the  bitumen  in  which  the  main  was 
laid  in  consequence  became  volatilized  into  an  imflammable  gas, 
which  accumulated  for  some  time  and  then  exploded,  causing  a 
fire  by  which  the  plaintiffs*  goods  were  damaged."     It  was  held 
that,  "apart  from  any  question  of  negligence,  the  defendants 
were  liable  to  the  plaintiffs  as  for  a  nuisance  by  reason  of  the 
provisions  of  clause  70  of  the  order."     Collins  M.R.  said  (2) : — 
"  I  will  deal  first  with  what   seems  to  me  to   be  the  first  and 
main  point,  which  is  whether  the  defendants  are  liable  as  for 
a   nuisance    irrespective    of    negligence.      It   has    hardly   been 
contended,   though   perhaps    I    cannot    say    it    has    not    been 
contended,   that   in    this    case    there  was   in    point  of  fact  no 
nuisance.     It  cannot,  I  think,  seriously  be  contended  that,  where 
the  premises  of  an  adjoining  owner  are  blown  up  by  an  explosion 
brought  about  by  the  agency  of  the  defendants'  system  of  electric 
lighting,  there  is  not  a  nuisance.     Whether  the  defendants  are 

(1)  (1905)  2  K.B.,  597.  (2)  (1905)  2  K.B.,  597,  at  p.  6(H. 
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,^\       a  description  of  the  manner  in  which  the  occurrence  took  place. 

Birch      His  Lordship  continued  : — "  Therefore,  there  clearly  having  been 

The        *  nuisance  caused  by  the  defendants,  the  question  is  whether  the 

"^  xl^*^^^'^^  defendants  are  protected  by  any  statutory  provision,  for  other- 

Provident  wise  their  liability  is   clear.      The   statutory   enactment   upon 

SOGI KTY 

'     which  they  have  to  rely  for  protection  is  one  which  contains  a 

Barton  J.      provision  that  *  nothing  in  this  order  shall  exonerate   the   under- 
takers from   any  indictment,  action,   or   other   proceeding  for 
nuisance  in  the  event  of  any  nuisance  being  caused  by  them.'     It 
was  ingeniously  argued  by  the  counsel  for  the  defendants  that, 
notwithstanding  the  clearness  of  this  language,  it  must  be  read 
subject  to  what  they  say  is  the  underlying  right  of  the  defend- 
ants under  the  order  to  place  their  electric  mains  where  they  have 
placed  them,  and  to  the  obligation  imposed  upon  them  by  the 
order  to  keep  a  supply  of  electricity  in  those  mains :  that  the 
defendants  have  done  nothing  but  what  they  were  authorized  by 
the  order  to  do ;    and,  therefore,  as  I  understood  the  argument, 
that  the  words  of  clause  70  of  the  order  must  be  rejected,  because 
they  are  inconsistent  with  the  paramount  provision  of  the  order, 
authorizing  the  defendants  to  put  their  mains  where  they  have 
put  them,  and  the  obligations  incident  to  the  position  of  the 
defendants  as  the  undertakers  under  the  order ;  and  that,  conse- 
quently, apart  from  negligence,  the  defendants  are  not  liable. 
This  argument  appears  to  me  to  confuse  the  true  order  of  ideas. 
The  whole  of  the  provisions  of  the  order  must  be  read  together, 
and,  so  reading  them,  their  effect  appears  to  me  to  be  that  a 
qualified  permission  only  is  given  to  the  undertakera     They  are 
permitted  to  lay  down  their  mains,  and  send  electricity  along 
them,  subject  to  the  obligations  and  terms  imposed  upon  them  by 
the  provisional  order,  and  the  regulations  of  the  Board  of  Trade ; 
but  underlying  the  whole  is  a  condition  imposed  for  the  protection 
of  the  public  upon  an  undertaking  of  this  kind,  which  is  not  yet 
in  its  final  stage  of  development,  and  may  involve  undiscovered 
risks,  which  it  would  not  be  fair  to  throw  upon  the  public.     While 
on  the  one  hand  the  privilege  is  conferred  upon  the  defendants  of 
laying  down  their  mains  and  supplying  the  city  with  electricity, 
on  the  other  hand  their  powers  are  fenced  round  with  a  provision 
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-which  may  be  caused  by  the  exercise  of  those  powers  upon  the       ^ '^ 

undertakers.     Permission  is  given  to  the  defendants  to  do  the       Biech 
things  provided  for  by  the  order,  but  if,  in  doing  them,  they         ^^^ 
occasion  a  nuisance  they  must  bear  the  consequences.     They  are  Auotralian 
not  given  a  carte  blanche  to  create  a  nuisance."    The  matter  was   Provident 

put  in  a  few  words  by  Matthew  L. J.  (1) : — "  The  provisions  of  the       * 

order  seem  to  me  to  come  to  this.  A  concession  is  granted  to  Barton  j. 
the  undertakers,  giving  them  the  right  to  carry  on  a  dangerous 
business,  to  which  latent  risks  may  be  incidental  that  cannot  be 
prevented  by  any  degree  of  care;  and,  that  being  so,  it  was 
thought  reasonable  that  those  who  are  empowered  to  carry  on 
tliat  business  for  their  profit  should  have  to  bear  the  inevitable 
loss  arising  from  such  risks." 

Now,  I  do  not  think  that  is  this  case  at  all,  nor  that  the 
provisions  of  sec.  116,  which  the  Chief  Justice  has  read,  bring 
this  case  into  line  with  Midwood  &  Co,  Ltd,  v.  Manchester 
Corporation  (2),  and  for  the  prime  reason  that  the  thing  done 
here  by  the  defendants,  which  is  not  complained  of  as  having 
been  done  wrongly  or  defectively,  or  improperly  in  any  way, 
was  a  thing  which  must  have  been  lawful  inasmuch  as  it  was 
expressly  ordered  by  law.  It  wa«  in  the  doing  of  work  not 
imposed  upon  the  defendants  in  Midwood  &  Co.  Ltd,  v.  Mancfiester 
Corporation  (2),  although  authorized,  that  they  caused  the 
nuisance  for  which,  by  the  terms  of  the  Order  under  the  Act 
of  Parliament,  they  remained  liable.  That  cannot  be  said  in 
this  case,  nor  is  there  anything  in  the  case  to  take  it  out  of  the 
ordinary  rule,  that  where  under  a  statutory  obligation  a  thing  is 
done,  which,  but  for  that  obligation,  would  be  a  nuisance  and  a 
danger,  the  fact  of  its  subsequently  developing  some  defect  does 
not  cast  upon  the  owner  a  responsibility  for  a  nuisance  in  doing 
what  he  was  ordered  to  do,  unless  either  such  a  responsibily  is 
imposed  upon  him  by  the  Statute  so  as  to  render  him  liable  for 
nonfeasance,  for  which  he  would  not  otherwise  be  liable,  or  he 
has  been  guilty  of  negligence  (with  which  we  need  not  now  deal), 
where  the  original  placing  of  the  thing  was  lawful.  That  was  not 
the  fact  in  the  case  which  I  have  cited.     Here  we  have  a  Statute 

(1)  (1905)  2  K.B.,  597,  at  p.  610.  (2)  (1905)  2  K.B.,  597. 
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H.  C.  OF  A.  which  gives  authority  to  the  Board,  by  sec.  45,  to  break  up  streets, 

lay  down  pipes,  conduits,  service  pipes,  &c.,  and  fromi  time   to 

BiKcu      time  to  repair,  alter  or  remove  the  same.     They  have  not  only  the 

The        authority  to  create  these  things,  but  to  repair  and  alter  as  well  as 

Australian  ^o  remove  them.     The  person  who  constructs  a  service  pipe  with 
Mutual  ....  .  .  . 

Provident   a  stopcock  in  it  is  dealt  with  by  sec.  67  which  provides  [His 

SoCflETY 

'     Honor  read  sec.  67  and  continued.]     There  is  a  statutory  obliga- 

Barton  J.      ^^Jq^.     Sec.  71  givcs  authority  to  a  person  who  has  laid  down  such 
a  pipe  or  become  proprietor  of  the  premises  to  remove  the  pipe 
and,  of  course,  the  stopcock.     Up  to  that  point  the  purposes  for 
which  the  defendants,  having  regard  to  their  act  in  laying  down 
the  pipes,  might  require  to  take  up  the  pavement,  are  the  con- 
struction of  the  thing,  which  was  obligatory,  and  the  removal  of 
it,  which  was  permitted.    I  will  now  refer  to  sec.  72,  which  gives 
authority  to  break  up  the  pavement  between  the  house  and  the 
Board's  pipe  "  for  any  such  pui-pose  as  aforesaid."     On  closer 
examination  I  am  unable  to  collect  from  the  preceding  sections 
referred  to  by  "  aforesaid,"  any  purposes  having  reference  to  the 
defendants  here  except  the  purposes  of  laying  down  the  pipe  and 
stopcock  and  removing  them.     I  find  no  authority  therefore  in 
the  Act,  nor  any  obligation,  for  the  person  who  has  constructed 
this  thing  under  the  pavement  or  in  the  pavement,  to  repair  or 
alter  it.     It  has  been  argued  that  there  is  an  implied  authority 
and  obligation  to  repair,  but  I  cannot  find  any  trace  of  either. 
The   complaint   here   is   not   of    the   doing   of    the   thing,   but 
of  not  doing  something  else  afterwards,  and  the  whole  question 
of    liability   depends    on   whether   by   the    express    provisions 
of  the  Statute  or  by  necessary  inference  there  is  any  obligation 
laid   upon   the   defendants  to   prevent  a   thing  constructed  by 
them  from  getting  into  such  a  condition  as  may  cause  injury 
to  others  using  the  footpath.     Now,  as  the  obligation  to  repair 
and    the    authority    to    repair    this    structure    or    thing    are 
alike  wanting  under  the  Statute,  it  must  be  that  the  obligation 
contended  for  is  based  upon  some  common  law  reason;  but  I 
cannot  find  any  common  law  reason  why  for  mere  nonfeasance 
the  present  defendants  should  be  made  liable,  any  more  than  if 
they  were  a  corporation  having  the  care,  construction  and  main- 
tenance of  a  road.     The  authority  upon  which  liability  for  such 
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nonfecksance  has  in  the  past  been  based  is  Borough  of  Bathurst  v.  ^'  C-  <^'  '^* 

Macph^raon  (1).     That  is  an  authority   which,  in  the  light  of  ^^^ 

subsequent  explanations  by  the  Privy  Council,  is  not  to  be  taken  Birch 

as  affirming  any  liability  for  mere   nonfeasance.     The  liability  .^^^ 

here    not    being  imposed    by   any   enactment — to   quote    Lord  Australian 

HerscftelUs  words,  the  legislature  not  having  imposed  upon  the    Provident 

*  •  Society 

defendants  any  "  duty  for  the  breach  of  which  a  right  of  action       ' 

accrues  to  any  person  injured  by  it,"  I  am  unable  to  see  that  the      Barton  j. 
defendants  are  answerable  in  this  case. 

With  reference  to   the  by-laws  I  think  that,  if  they  are   so 
framed  as  to  create  an  absolutely  new  cause  of  action  and  alter 
the  rights  of  citizens  inter  «e,  they  are  probably  in  so  far  as  they 
do  so,  beyond  the  statutory  power  conferred  upon  the  Board  to 
frame  by-laws  in  execution  of  the  purposes  of  the  Statute,  and,  if 
they  are  capable  of  two  constructions,  one  pointing  to  the  creation 
of  such  a  liability  between  citizens,  and  the  other  not  doing  so, 
but  restricting  their  effect  to  the  purpose  of  enabling  the  Board 
•  to  more  properly  carry  out  their  own  duties,  then  the  latter  con- 
struction would  more  properly  be  adopted,  for  the  reason  that  it 
must  not  be  taken   that  the   Board,  in   framing  the   by-laws, 
intended  to  exercise  anything  beyond  their  statutory  powers. 

I  think,  therefore,  that  the  appeal  fails  as  to  the  statutory 
powers,  and  I  cannot  see  any  obligation  at  common  law  for  which, 
having  regard  to  the  verdict  of  the  jury,  the  defendants  can  be 
held  responsible. 

I  agree  that  the  appeal  should  be  dismissed. 

O'Connor  J.  I  am  of  the  same  opinion,  and  -have  very  little 
to  add. 

The  general  principles  applicable  to  the  case  are  I  think  very 
plain.  If  an  individual  makes  a  use  of  the  highway  which  is 
not  authorized  by  common  law,  by  placing  his  own  property 
upon  it  and  thereby  causing  a  nuisance,  he  incurs  obligations  to 
aiiy  person  injured  by  it,  or  to  the  public,  as  the  case  may  be. 
In  that  case  the  rights  of  the  person  injured  or  of  the  commimity 
depend  upon  the  common  law.  But  if  the  individual  is  not  only 
authorized  to  place  his  private  property  on  the  highway,  but  is 

(1)  4  App.  Gas.,  256. 


O'Connor  J. 
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H.  C.  OF  A.  compelled  to  do  so  by  Statute,  then  you  must  find  his  obligations 

^^^^       and  liabilities  in  regard  to  the  property  so  placed  there  in  the 

Birch       Statute  which  gives  him  that  authority.     The  statutory  authority 

Thk        prevents  the  mere  placing  of  private  property  in  the  highway 

'^^^^^^^^  from  becoming  thereby  a  nuisance  ;  the  person  authorized  must, 

Provident  however,  use  the  statutory  authority  with  reasonable  care.     If 

'     he  does  not  he  is  liable.     But  having  once  exercised  the  authority 

with  reasonable  care,  his  subsequent  obligations  depend  entirely 
upon  the  Statute.  Therefore  in  all  these  cases,  in  order  to  find 
out  the  obligations  owing  to  the  public  by  a  person  who  under 
statutory  authority  places  his  own  property  in  the  highway  one 
must  look  at  the  provisions  of  the  Statute.  There  are  some  cases 
in  which  the  Statute  imposes  no  obligation.  There  are  others  in 
which,  by  the  very  terms  in  which  the  Statute  gives  the  authority 
to  so  use  the  highway,  the  obligation  is  clearly  indicated.  The 
latter  position  is  illustrated  by  the  case  of  Midwood  &  Co,  Ltd. 
V.  Manchester  Corporation  (I),  a  case  upon  whicli  Mr.  Arm- 
strong relied  as  showing  that,  if  this  stopcock  box  became  a. 
nuisance  by  being  out  of  repair,  the  defendants  who  put  it  there 
and  whose  property  it  was  could  not  escape  liability.  In  that 
case  power  was  given  to  place  the  obstruction  in  the  highway, 
with  certain  obligations  attached  to  the  exercise  of  the  power. 
And  it  was  expressly  provided  in  clause  70  of  the  order  that 
nothing  in  it  should  exempt  the  undertakers  from  any  proceeding 
for  nuisance  in  the  event  of  any  nuisance  being  caused  by  them. 
That  is  to  say,  that,  if  in  the  maintenance  of  the  work,  which 
they  were  authorized  to  place  in  the  highway,  any  nuisance  was 
caused,  they  would  be  liable,  just  as  they  would  have  been  at 
common  law  if  they  had  had  no  authority  to  interfere  with  the 
highway.  That  was  what  Collins  M.R.,  described  as  a  qualified 
permission.  He  said  (2) : — "  Permission  is  given  to  the  defendants 
to  do  the  things  provided  for  by  the  order,  but  if,  in  doing  them, 
they  occasion  a  nuisance,  they  must  bear  the  consequences.  They 
are  not  given  a  carte  blanche  to  create  a  nuisance.  If  and  so 
far  as  they  can  do  the  thing  authorized  without  occasioning  a 
nuisance  to  any  one,  they  may  lawfully  do  them ;  but,  if  and  so 
far  as  they  cause  a  nuisance  by  doing  them,  they  are  not  only 

(1)  (1905)  2  K.B.,  597.  (2)  (1905)  2  K.R.,  597,  at  p.  606. 
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The 
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not  protected  by  the  Act,  but  they  are  made  liable  by  its  express   ^-  C-  ^'  ^' 

1906 

terms."      Now,  if  we  examine  the  Act  giving  authority  to  place       ^ '^ 

these  pipes,  the  property  of  the  defendant  society,  in  the  high- 
way, we  find  that  there  is  no  obligation  attached  to  the  authority 

requiring  them  to   maintain   them.     They  are  authorized,  and  Australian 

indeed   compelled,  to  place  the  pipes  there,  and  having  done  that  Providbnt 

SoCIBTY 

with  ordinary  care,  there  is  no  further  obligation  imposed  by  the        ' 

Act  in   regard  to  the   maintenance   of  them  while  there.     The 
claim   of  the   plaintiffs  is,  as  it  was  properly  described  by  Mr. 
Knox,  that  the  defendants  ar^  placed  by  the  Statute  in  the  position 
of    guaranteeing  that  the  structure   in  the  highway  shall  not 
become  a  nuisance.     Indeed  it  is  necessary,  in  order  to  establish 
the  plaintiffs'  case  apart  from  negligence,  that  they  should  main- 
tain that.    But  looking  at  the  Act  I  cannot  find  any  such  obliga- 
tion.     No  doubt  the  Act  confers  upon  the  owner  of  the  stopcock 
box  who  places  it  in  the  highway  the  right  to  repair  it ;  although 
not  expressly  given  I  have  no  doubt  that  the  right  must  follow 
by  necessary  implication  from  the  terms  of  the  Act  because  he  is 
compelled  to  put  the  structure  in  the  highway,  and  is  liable  to 
be  prosecuted  if  it  gets  out  of  repair  in  such  a  way  as  to  cause 
a  waste  of  water.     He  is  also  permitted  under  sec.  72  to  take  up 
the  pipe  if  required,  and  to  make  any  disturbances  of  the  footpath 
necessary  for  that  purpose.     It  seems  to  me  that  there  must  be 
an  implied  power  to  disturb  the  footpath  so  far  as  is  necessary 
to  repair  the  pipes.     In  the  case  of  Sheffield  Waterworks  Compcciiy 
V.  Wilkinson  (1)  a  very  similar  case,  where  there  was  no  express 
provision  for  breaking  up  the  soil  in  the  street,  Bramwell  L.J., 
held  that  the  power  to  break  up  the  soil  of  the  street  for  the 
purposes  of  doing  what  was  required  by  the  Act  must  be  implied. 
He  said  (2) : — "  I  do  not  find  anything  in  the  Act  of  Parliament 
to  authorize  the  breaking  up  of  the  soil  for  this  purpose ;  but  it 
seems  to  me  to  follow  as  a  necessary  consequence  from  the  general 
provisions  of  the  Statute."     I  think  with  Mr.  Annstrong  that  the 
right  to  put  a  pipe  in  the  street  is  really  a  sort  of  statutory  ease- 
ment.    That  being  so,  the  rights  consequent  upon  that  easement, 
to  do  everything  necessary  for  repair,  must  follow,  as  laid  down  in 
Gale  on  Easements,  7th  ed.,  p.  461,  in  these  words : — "  Thus  in  the 

(1)  4  C.P.D.,  410.  (2)  4  C.P.D.,  410,  at  p.  421. 
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H.  C.  OF  A.  case  of  Po7)ifret  v.  Ricroft  (1 ),  it  was  held,  that  where  a  party  had 

1906 

an  e«isement  to  use  a  pump  in  his  neighbour's  land,  *  although 

Birch  neither  the  soil  nor  the  pump  itself  was  grant-ed  to  him,  yet  by 

'I'hk  ^^'^  grant  of  the  use  of  the  pump  the  law  had  given  him  the  liberty 

Australian  (to  enter  upon  the  land  and  repair  the  pump) ;  for,  when  tlie  use 

Providbnt  of  a  thing  is  granted,  everything  is  granted  by  which  the  grantee 

SoCIKTY 

1  '     may  have  and  enjoy  such  use.     As,  if  a  man  gives  me  a  licence 

O'Connor  J.  ^o  lay  pipes  of  lead  in  his  land  to  convey  water  to  my  cistern,  I 
may  afterwards  enter  and  dig  the  land  to  mend  the  pipes,  though 
the  soil  belongs  to  another  and  not  to  me.* "  I,  therefore,  am  of 
opinion  that  there  must  be  implied  from  the  other  powers  in  the 
Statute  the  power  on  the  part  of  the  owner  of  the  structure  in 
the  street  to  do  eveiything  necessary  to  repair  it.  I  may  say 
also  that  I  agree  with  my  learned  brothers  that  that  right  exists 
altogether  independently  of  the  provisions  of  the  Statute  or  of 
the  provisions  of  sec.  34  which  enable  regulations  to  be  made. 

Then  follows  the  much  more  difficult  question,  does  the  right 
to  repair  carry  with  it  the  obligation  to  repair  ?  If  it  does  an 
action  will  lie  only  where  there  is  negligence  in  the  carrying  out 
of  that  obligation.  Then  if  there  is  no  negligence,  whether  the 
obligation  exisbs  or  not,  there  is  no  cause  of  action.  In  order  to 
establish  a  cause  of  action,  assuming  the  obligation  to  repair, 
negligence  must  be  shown.  The  jury  have  expressly  found  that 
there  was  no  negligence.  Negligence,  of  course,  is  a  term  of  very 
varied  application,  depending  altogether  upon  the  circumstances 
of  the  particular  case.  For  instance,  if  the  obligation  to  repair 
this  particular  part  of  the  pavement,  and  to  fill  up  the  hole  so 
that  it  would  not  be  dangerous  to  the  public,  is  on  the  munici- 
pality, privid  facie  very  slight  evidence  that  they  were  aware  of 
its  existence,  wt^uld  be  necessary,  and  if  they  were  aware  of  its 
existence,  they  would  be  bound  to  repair  it.  Probably  very  little 
evidence  would  be  required  if  the  obligation  to  repair  were  upon 
the  Board  of  Water  Supply  and  Sewerage.  Their  daily  duties 
necessarily  involve  inspection,  which  would  bring  the  condition 
of  the  structure  within  their  knowledge.  But  in  dealing  with 
the  case  of  an  owner  of  property  who  owns  this  structure  in  the 
street,  but  who  does  not  necessarily  have  its  condition  brought 

(1)  1  Saund.,  321. 
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under  his  notice,  as  he  does  the  condition  of  his  own  premises, 
the  position  is  altogether  different.  If  the  condition  of  this  stop- 
ccxjk  box  were  brought  under  the  notice  of  the  society,  and  they 
failed  to  repair  it  after  that  notice,  I  think  that  they  would  be 
liable.  In  that  case  there  would  be  not  a  mere  nonfeasance  but  a 
neglect  of  duty.  But  in  this  case  there  was  no  evidence  that  the 
condition  of  the  box  was  brought  under  the  notice  of  the  society 
and  therefore  there  was  no  negligence.  Nor  does  .there  seem  to 
me  to  be  any  evidence  which  would  justify  the  Court  in  dis- 
turbing the  finding  of  the  jury,  if  we  were  asked  to  do  so,  that 
there  was  no  neglect  of  duty  on  the  part  of  the  society  in  not 
informing  themselves  of  the  condition  of  the  fittings. 

Under  these   circumstances    I  agree  that  the   action   is  not 
maintainable,  and  that  the  appeal  must  fail. 


H.  C.  OF  A. 
1906. 


Birch 

V. 

The 
Australian 

Mutual 
Provident 

Society. 


O'Connor  J. 


Appeal  dismissed  with  costs. 

Solicitors,  for  the  appellants,  Levy  &  Fulton. 
Solicitors,  for  the  respondents,  Stephen,  Jaqnes  (j&  Stephen. 
Solicitor,  for  the  Board  of  Water  Supply  and  Sewerage,  inter- 
vening, H,  8.  Williams. 

C.  A.  W. 
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sees,  9  (6),  12 — Power  to  draw  inferences  of  fact— Remitting  incomplete  award—    Griffiths  C.J., 
"  Extras  " — Employer,  architect  ajid  contractor,  Hi^ns  J  J. 
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It  was  stipulated  in  a  butldiog  contract  that  no  extra  works  beyond  those 
included  in  the  contract  should  be  allowed  or  paid  for  without  sCh  order  in 
writing  from  the  employer  and  architect ;  the  specification  contained  a  similar 
provision.  The  contractor  executed  a  number  of  works ;  some  were  upon 
written  orders  signed  by  the  architect,  expressed  to  be  at  the  employer's  direc- 
tion, but  not  signed  by  him.  A  dispute  having  arisen  upon  a  claim  made  by 
the  contractor  for  the  price  of  the  extras,  the  matters  in  dispute  were  referred 
to  arbitrators,  and,  they  having  disagreed,  to  an  umpire,  who  stated  a  case  for 
the  opinion  of  the  Court  under  the  Arbitration  Act  1895.  There  was  a  finding 
of  fact  that  the  written  orders  were  not  indorsed  by  the  employer,  but  that  he 
had  such  knowledge  of  those  extras  as  might  be  fairly  inferred  from  the  fact 
that  he  was  constantly  on  the  works  and  took  an  active  interest  in  them. 

Upon  a  submission  under  the  Arbitration  Act  the  Court  has  power  to  draw 
all  necessary  inferences  of  fact. 

HM,  that  the  proper  person  to  find  the  facts  and  draw  the  inferences 
necessary  to  decide  liability  to  pay  for  the  works  in  question  was  in  this 
case  the  umpire,  and  that  as  the  umpire  had  ailed  to  draw  the  inference  of 
fact  necessary  to  decide  the  matter  in  dispute,  the  case  should  be  referred 
back  to  him  with  a  direction  as  to  the  nature  of  the  matter  to  be  decided. 


The  respondent  was  the  building  employer  under  a  certain  con- 
tract, and  the  appellant  was  the  contractor  to  erect  the  buildings, 
a  lar^e  theatre  and  hotel  in  Perth,  for  over  £30,000.  Disputes 
arose  over  the  liability  of  the  employer  to  pay  for  certain  works 
said  by  the  contractor  to  be  extras.  The  contract  provided  that 
no  works  beyond  those  included  in  the  contract  should  be 
allowed  or  paid  for  without  "  an  order  in  writing  from  the 
employer  and  architect " ;  and  the  specification  provided  that  any 
extra  works  ordered  by  the  architect  or  the  proprietor  should 
not  be  recognized  or  paid  for  unless  an  order  in  writing,  stating 
the  nature  of  the  works  and  the  amount  fixed,  was  signed  by  the 
architect  and  indorsed  by  the  proprietor.  On  the  dispute  being 
referred  by  the  two  arbitrators  to  the  umpire,  he  found  that  the 
works  in  question  were  "  extras  "  to  the  contract ;  that  no  order 
in  writing,  signed  by  both  architect  and  employer  were  given  for 
these  ;  but  that  orders  in  writing  were  given  by  the  architect  for 
some  of  them,  and  verbal  orders  for  the  rest,  and  that  the 
employer  "  had  such  knowledge  of  these  extras  as  might  be  fairly 
inferred  from  the  fact  that  he  was  constantly  on  the  work  end 
taking  an  active  interest  therein."  The  findings  of  the  umpire 
were  by  agreement  submitted  to  the  Supreme  Court  in  the  form 


V. 
MOLIX>Y. 


4  C.L.R.]  OF   AUSTRALIA.  349 

of  a  special  case  stated  by  the  umpire  under  the  Arbittxition  Act   H.  C.  of  a. 
1895,  sec.  9  (6),  McMiUan  J.  held  that  the  finding  of  the  umpire        ^®^- 
meant  that  the  employer  knew  that  the  works  which  were  being       Likbk 
done  were  extras,  and  were  being  done  on  the  instructions  of  the 
architect,  and   there   could   be   inferred    from    the    employer's 
standing-by  and  acquiescence  a  new  agreement  that  the  employer 
should  pay  for  them  as  extras.     Judgment  was  given  for  the 
contractor  for  the  full  amount  of  the  extras  as  allowed  by  the 
umpire.     This   decision   was  reversed  by  the  Full  Court  (dtub. 
Bwrnifiide  J.),  and  judgment  entered  for  the  employer,  the  Court 
holding  that  there  was  no  finding  by  the  umpire  sufficient  to 
make  the  employer  legally  liable.    From  this  judgment  of  the  Full 
Court  the  contractor  appealed  to  the  High  Court. 

Pilkington  K.C.  (with   him  Northviore),   for   the  appellant. 
This  special  case  having  been  stated  under  the  power  given  by 
the   Arbitration   Act,  59  Vict.   No.   13,  sec.  9  (6),  the  hearing 
depends   upon   the   Rules   of   Court — Western   Australia   Rules 
(Order  XXXIII.,   rr,  1   and  7),  corresponding  to  English  Rules 
(Order  XXXIV.,  rr.  1  and  7).   The  Court  has  power  to  draw  neces- 
sary inferences  of  facts  or  of  law.     This  was  a  special  case  stated 
in  the  "  cause  or  matter"  before  the  Court  :    See  Arbitration  Act, 
sec.   3 ;    Supreme  Court  Act  (4i  Vict.   No.   10),  sec.  33,  where 
"  cause  "  and  "  matter  "  are  defined.     The  corresponding  English 
rules  are  treated  in  English  practice  as  governing  the  references 
of  special  cases  by  arbitrators  to  the  Court  under  similar  sections 
of  the  English  Arbitration  Act     The  special  ca»se,  when  sub- 
mitted, was  a  "  proceeding  in  Court,"  and  McMillan  J.  was  right 
in    drawing   the  inferences  of  fact  as   he  did.     No  doubt  the 
arbitrators  cannot  state  the  case  and  ask  the  Court  to  infer  the 
facts  for  them ;  but  the  Court  may  be  asked  to  draw  inferences  of 
fact  upon  which  questions  of  law  may  turn.    The  effect  of  making 
a  submission  a  Rule  of  Court  gives  the  Court  jurisdiction  over 
the  award  and  the  parties  to  the  submission :  Russell  on  Awards 
8th  ed.,  p.  45.     The  umpire  has  in  this  case  left  the  position  as  to 
the  respondent  s  knowledge  and  orders  rather  uncertain ;  but  the 
rules  provide  that  the  Court  may  draw  all  necessary  inferences 
of  fact.     The  appellant  does  not  claim  to  recover  solelj'  "  under  " 


V. 
MOLLOY. 
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H.  C.  OF  A.  or  "  by  virtue  of  "  the  contract,  but  "  under  the  circumstances, 
^  having  regard  to  the  terms  of  the  contract."     It  was  wrong  to 

LiuBB  have  entered  a  verdict  for  the  respondent:  McMillan  J.  was 
entitled  to  draw  inferences  of  fact  sufficient  to  justify  his  de- 
cision. 

[Griffith  C.J. — Is  not  the  finding  too  vague  to  base  a  decision 
upon  ?  The  umpire  ought  to  find  whether,  apart  from  the  strict 
contract  itself,  the  respondent  agreed  by  words  or  conduct,  by 
himself  or  his  agent,  to  pay  for  these  extras  ] 

*'  Extras  "  are  all  works  **  connected  with  "  the  buildincrs  carried 
out  under  tlie  contract,  including  works  independent  of  those 
provided  for  by  the  strict  words  of  the  contract :  Goodyear  v. 
Mayoi'  &c.  of  WeymotUh  and  Melcombe  Regis  (1). 

McMillan  J.  was  right  in  drawing  inferences  of  fact  and  in 
inferring  an  implied  contract  to  pay  for  these  extras,  either  on 
the  ground  of  a  new  contract  or  a  waiver  of  the  conditions  of  the 
old  contract,  or  on  the  ground  of  the  conduct  of  respondent  in 
lying  by :  Hudson  on  Building  Contracts,  2nd  ed.,  p.  371 ; 
West  V.  Piatt  (2) ;  Escott  v.  White  (3) ;  HiU  v.  South  Stajford- 
shire  Railway  Co.  (4) ;  Russell  v.  Watts  (5) ;  Ashburner  on 
Equity,  p.  635.  If  the  inferences  of  fact  should  more  properly 
have  been  drawn  by  the  arbitrators,  the  Court  should  remit  the 
case  to  the  arbitrators,  either  under  sec.  12  of  the  Arbitration 
Act  or  under  the  Court's  general  power  of  remission  :  North  and 
South  Westom  Junction  Railway  Co.  v.  Assessment  Committee 
of  the  Brentford  Union  (6). 

Haynes  K.C.  and  Pennefather  K.C.  (with  them  Canning),  for 
the  respondent.  There  was  no  power  to  draw  inferences  in  this 
case,  and  respondent  was  not  liable  upon  the  facts  stated  therein. 
Order  XXXIII.,  rr.  1-7,  clearly  refer  to  cases  stated  by  agreement 
between  the  parties ;  r.  7  therefore  cannot  incorporate  into  this 
case  a  power  to  draw  inferences.  Tlie  class  of  cases  which  the 
Court  can  properly  remit  to  tlie  arbitrator  is  enumerated  in 
North  and  South  Westeim  Junction  Railway  Co.  v.  Assessin^nt 

(1)  35  L.J.  C.P.,  12.  (4)  L.R.  18  Eq.,  154. 

(2)  127  Mas«.,  367.  (5)  25  Ch.  D..  559. 

(3)  71  Ken.  (10  Bush.),  169.  (6)  13  App.  Cas.,  592. 
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Committee  of  the  Brentford  Union  (1)  by  Lord  Halsbury  LC.    ^'  ^-  ®'^- 
The  present  case  does  not  fall  within  that  class ;  the  arbitrator  in 
that    case    only    asked   questions,   and   found   no    facts.      The       Likbe 
respondent  cannot  be  held   liable  upon  a  general  inference  of      molloy. 

knowledge  of  a  great  number  of  items,  some  of  wliich   were        

obviously  extras  and  others  were  not.  Works  necessary  to  com- 
plete a  contract  are  not  extras  even  though  not  included  in  the 
specifications  :  Williama  v.  Fitzmaurice  (2).  The  whole  of  the 
conditions  in  the  contract  safeguarding  the  owner  against  extras 
were  ignored  by  the  builder,  who  never  obtained  or  demanded 
any  order  in  writing  from  the  architect  for  these  extra  works, 
nor  demanded  progress  payments  upon  them,  but  at  the  comple- 
tion of  the  contract  put  in  a  claim  for  £17,000  for  extras.  The 
owner  should  be  protected  by  the  express  terms  of  the  contract ; 
and  not  be  made  liable  to  pay  for  extra  works  merely  because  he 
has  seen  them  being  done :  Jones  v.  Woodbury  (3) ;  Wallia  v. 
Robinson  (4).  Extras  should  be  paid  for  only  where  the  employer 
waives  the  condition  that  a  written  order  should  be  obtained,  or 
prevented  the  giving  of  the  written  order,  or  where  the 
contractor  alleges  and  proves  fraud  in  the  employer,  or  where 
the  architects  certificate  is  conclusive  as  to  liability  to  pay,  or 
where  the  extras  are  independent  works  quite  outside  the  written 
contract.  The  umpire  found  every  fact  that  it  was  possible  for 
him  to  find;  and  if  upon  those  facts  there  is  no  liability  on 
respondent,  judgment  must  be  given  for  him.  There  is  no  known 
instance  of  a  remission  back  to  the  arbitrator  for  the  reason  that 
the  award  would  justify  a  judgment  for  one  side  or  the  other. 
And  the  Court  should  not  remit  the  case  to  the  arbitrators  with 
directions  as  to  what  facts  should  be  found  and  in  what  manner : 
North  auil  South  Western  Junction  Railway  Co.  v.  Assessment 
Committee  of  the  Brentford  Union  (1).  Whatever  the  state  of 
the  respondent's  knowledge,  he  would  not  be  liable  unless  on  the 
ground  of  fraud,  which  was  not  found:   Willmott  v.  Barber  (5). 

Pilkington  K.C.  in  reply.     The  umpire  has  not  applied  his  mind 
to  the  real  question  which  was  to  be  investigated  and  settled. 

(1)  13  App.  Cas..  592.  (4)  3  F.  *  F.,  .S07. 

(2)  3  H.  &  N.,  844.  (5)  1.5  Ch.  D.,  96,  at  p.  10.j. 

(3)  4S  Kentucky,  167,  cited  in  Hwl- 
iOTif  p.  358-9. 
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H.  C.  oj  A,       [Barton  J. — Remission  should  be  made  in  any  case  where  it  is 
necessary  for  the  sake  of  justice :  Doe  v.  Horner  (1).] 
LiEBE  T^^^  appellant  is  entitled  to  the  costs  of  this  appeal,  as  it  is 

MoIloy      similar  to  a  successful  application  for  a  new  trial :  Hamilton  v. 

'     Seal  (2). 

Haynea  K.C.  As  to  costs — The  appellant  is  not  entitled  to  the 
costs  of  the  appeal ;  he  never  at  any  time  asked  to  have  the  award 
remitted ;  the  judgment  which  he  obtained  was  not  justified  upon 
the  terms  of  tlie  award. 


The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  Full 
Court  of  Western  Australia,  reversing  a  decision  of  McMillan  J. 
on  a  case  stated  by  an  umpire  raising  the  question  whether 
the  appellant  was  entitled  to  recover  a  sum  of  £5,000  and  upwards 
from  the  respondent.  The  question  arises  on  a  building  contract, 
under  which  the  appellant,  a  contractor,  was  to  build  for  the 
respondent,  the  owner,  a  theatre  at  a  cost  of  over  £30,000.  At 
the  conclusion  of  the  contract,  disputes  having  arisen,  the  matters 
in  dispute  were  referred  to  arbitrators,  and,  they  having  disagreed, 
to  an  umpire.  With  respect  to  the  sum  now  in  question,  which 
was  claimed  for  extras,  a  difficulty  arose  in  the  mind  of  the 
umpire  as  to  whether  he  ought  to  award  in  favour  of  the  appellant 
or  the  respondent,  and  in  accordance  with  the  provisions  of  the 
Arbitration  Act  he  stated  a  case  for  the  opinion  of  the  Supreme 
Court.  After  setting  out  the  terms  of  the  contract  and  specifica- 
tions, and  the  submission,  he  stated  certain  facts  as  found  by  him, 
and  upon  those  facts  submitted  this  question  for  the  opinion  of 
the  Court :  "  Whetlier  upon  the  facts  as  herein  stated  the  said 
Molloy  (the  respondent)  is  liable  under  the  contract  between  the 
parties  to  pay  the  amount  of  the  said  works  as  set  out  in  list 
*  C  *  or  any  part  thereof  to  the  appellant."  By  the  specification 
of  the  contract  it  was  expressly  stipulated  "  that  no  alteration  of 
any  kind  will  be  allowed  to  invalidate  the  contract,  tior  will  any 
extra  be  allowed  for  any  thing  or  things  implied  by  the  specifica- 
tion but  the  drawings  and  specification  must  be  taken  together. 

(1)  8  A.  &  E.,  235.  (2)  (1904)  2  K.B.,  262. 
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In  case  of  any  extra  work  required  to  be  done  or  ordered  either   H-  C-  o^  A- 
by  architect  or  proprietor  such  order  must  be  in  writing,  stating 
the  nature  of  the  same  together  with  the  fixed  amount,  and  to  be       Likbe 
signed  by  the  architect  and  indorsed  by  the  proprietor ;  other-     j^^^^  ^ 
wise  no  extra  of  any  kind  shall  be  recognized  or  paid  for."     In 
the  general  conditions  of  the  contract  it  was  specified  by  clause  6, 
"  No  works  beyond  those  included  in  the  contract  shall  be  allowed 
or  paid  for  without  an  order  in  writing  from  the  employer  and 
architect."     Then  followed  a  stipulation  that  if  the  contractor 
should  be  called  upon  to  do  work  that  he  considered  did  not  come 
within  his  contract  and  the  architect  refused  to  give  an  order,  by 
which  I  understand  an  order  in  writing  indorsed  by  the  pro- 
prietor, he  should  nevertheless  perform  the  work  and  give  notice 
that  he  claimed  to  have  the  matter  decided  by  arbitration.     The 
works  in  question,  amounting  in  value  to  over  £5000,  were,  in 
one  sense  at  any  rate,  extras.     Whether  works  of  that  kind  were 
contemplated  in  the  specifications  or  drawings  or  not  is  a  matter 
which  it  is  not  necessary  to  determine.     The  umpire  found  that 
no  orders  in  writing  indorsed  by  the  owner  were  given  in  respect 
of  any  of  them,  but  he  also  found  that  the  employer,  Molloy,  had 
such  knowledge  of  those  extras  as  might  be  fairly  inferred  from 
the  fact  that  he  was  constantly  on  the  works  and  taking  an  active 
interest  therein.     Before  McMillan  J.,  and  before  the  Full  Court, 
it  was  contended  that  upon  these  facts  it  ought  to  be  inferred 
that  the  owner,  Molloy,  entered  into  an  implied  contract  tx)  pay 
the  fair  value  of  these  works  as  extra  works,  and  so  McMillan  J. 
held.     On  the  other  hand  it  was  contended  that  no  such  inference 
could  be  drawn,  and  that  view  was  accepted  by  the  Full  Court. 
The  law  on  the  subject  may  be  very  briefly  stated.     There  was 
a  wi-itten  contract  between  the  parties,  and  these  items  cannot 
be  brought  within  its  terms  in  face  of  the  express  stipulation 
that  "  no  extra  shall  be  paid  for  unless  ordered  by  an  order  in 
writing  by  the  architect  indorsed  by  the  employer ; "  but  that 
stipulation  does  not  exclude  altogether  the  implied  doctrine  of 
law  that,  when  one  man  does  work  for  another  at  his  request,  an 
implied  obligation  arises  to  pay  the  fair  value  of  it.     The  question 
therefore  is  whether,notwithstanding  the  absence  of  written  orders, 
the  contractor  is  entitled  to  recover  these  sums,  or  in  other  words, 
VOL.  IV.  23 
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H.  C.  OF  A.    whether  under  the  circumstances  of  the  case  an  implied  contract 

™^       to  pay  for  them  is  to  be  inferred.     That  is  an  inference  of  fact  to 

LiKBE       be  drawn  by  the  tribunal  which  is  called  upon  to  determine  the 

MoLLOT      ni^tter,  that  is,  the  umpire.     Now,  the  only  fact  found  is  that  the 

employer  had  such  knowledge  as  to  these  works  as  may  be  fairly 

inferred  from  the  fact  that  he  was  constantly  on  the  work,  and 
taking  an  active   interest  therein.      But  a   further   inference 
must  be  drawn  before  a  liability  to  pay  arises,  namely,  that  there 
was  an  implied  contract  to  pay.     It  m^ht  be  inferred,  on  the 
one  hand,  that,  having  regard  to  the  nature  of  the  works,  the 
fact  of  the  owner's  presence,  and  the  nature  of  the  interest  he 
took,  he  knew  that  they  were  outside  the  contract,  and  knew 
that  the  contractor  expected  to  be  paid  for  them  as  extras.     On 
the  other  hand,  it  might  be  inferred  as  to  all  or  some  of  them  that 
he  did  not  know  that  they  were  extras,  or  did  not  know  or 
believe  that  the  contractor  expected  to  be  paid  for  them.     But 
that  as  I  have  said  is  a  question  of  fact,  and  the  umpire,  not  the 
Court,  is  the  judge  of  the  facts.     It  is  impossible,  we  think,  for 
this  Court,  or  for  the  Supreme  Court  to  draw  the  necessary  infer- 
ence of  fact.     It  must  be  drawn  by  the  umpire  himself,  and  upon 
his  finding  on  the  question  of  fact  depends  the  right  of  the  appel- 
lant to  recover  the  amount  claimed  or  any  part  of  it.     An  implied 
contract  may  be  proved  in  various  ways.     When  a  man  does 
work  for  another  without  any  express  contract  relating  to  the 
matter,  an  implied  contract  arises  to  pay  for  it  at  its  fair  value. 
Such  an  implication  of  course  arises  from  an  express  request  to 
do  work  made  under  such  circumstances  as  to  exclude  the  idea 
that  the  work  was  covered  by  a  written  contract.     So  it  would 
arise  from  the  owner  standing  by  and  seeing  the  work  done  by 
the  other  party,  knowing  that  the  other  party,  in  this  case  the 
contractor,  was  doing  the  work  in  the  belief  that  he  would  be  paid 
for  it  as  extra  work.     If  the  umpire  was  of  opinion  that  any  of 
this  work  was  done  under  such  circumstances  that  the  owner  knew 
or  understood  that  the  contractor  was  doing  the  work  in  the  belief 
that  he  would  be  paid  for  it  as  extra  work,  then  the  umpire  might, 
and  probably  would,  infer  that  there  was  an  implied  promise  to 
pay  for  it.     That  is  one  instance.     Again,  the  architect  might 
have   been  expressly  authorized  by  the  owner  to  order  extra 
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work.     Under  such  circumstances  it  would  not  be  understood  by   H.  C.  of  A. 
either  party  that  it  was  included  in  the  lump  sum  specified  in  the 
contract.     As,  in  the  view  which  we  take  of  the  case,  the  matter       Libbb 
must  go  back  to  the  umpire,  it  is  not  desirable  to  state  in  further     jjQ^y 
detail  what  would  be  sufficient  evidence  of  an  implied  contract.  

It  follows  that,  the  necessary  inference  of  fact  not  having  been 
drawn  by  the  umpire,  it  is  necessary  that  the  matter  should  be 
referred  back  to  him  for  reconsideration  as  to  the  material  fact 
which  he  has  not  yet  found,  and  the  matter  for  his  determination, 
we  think,  should  be,  "  whether,  irrespective  of  the  express  terms 
of  the  contract,  it  has  been  proved  to  the  satisfaction  of  the 
umpire  that  the  respondent,  by  himself  or  his  authorized  agent, 
promised,  either  expressly  or  by  implication  from  his  conduct,  to 
pay  for  the  works  specified  in  list  *  C '  or  any  of  them  as  extra 
works."  If,  on  his  reconsideration,  any  question  of  law  arises 
wliich  he  desires  to  reserve  for  the  opinion  of  the  Supreme  Court 
he  can  do  so,  but  in  the  words  of  Lord  Halabury  L.C.: — "In  order 
to  reserve  it  effectually  and  properly,  he  must  affirmatively,  and 
not  in  the  alternative,  find  the  facts  upon  which  that  question  of 
law  depends  "  :  North  and  South  Weatei^n  Junction  RaiVway  Co, 
V.  Asseaament  Comraittee  of  the  Brentford  Union  (1).  Whether 
in  any  case  an  agent  is  authorized  to  make  a  contract  or  not  is 
always  a  question  of  fact,  the  proof  of  which  lies  on  the  party 
alleging  the  authority.  It  will  be  necessary  therefore  for  the 
umpire  to  ascertain  in  each  instance,  if  an  implied  contract  by  an 
agent,  and  not  by  the  principal,  is  set  up,  that  the  agent  had 
authority  to  make  it. 

We  think,  therefore,  that  both  the  orders  before  us  should  be 
discharged,  and  that  the  award  should  be  remitted  to  the  umpire 
to  determine  the  question  I  have  stated ;  and  we  think  also  that 
under  the  circumstances  there  should  be  no  costs  of  the  proceed- 
ings before  McMillan  J.  or  before  the  Full  Court  or  before  us. 

Order  appealed  from  discharged.  Order 
substituted  to  the  effect  that  the  awa/rd 
be  remitted  to  the  umpire  for  recon- 
sideration of  the  matter  above  stated, 

(!)   13  App.  Cas.,  592,  at  p.  594. 
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H.  C.  OF  A.       Solicitors,  for  appellant,  Northmore,  Lukin  &  Hale, 

Solicitors,  for  respondent,  JB.  W,  Hayne^  &  Co. 

N.  G.  P. 


[PRIVY   COUNCIL.] 

WEBB Appellant; 

AND 

OUTTRIM Respondent; 

THE  COMMONWEALTH  OF  AUSTRALIA   .     Intervenant. 

ON  appeal  from  the  supreme  court  of 

VICTORIA. 

Privy         LegislcUive  power  of  State — Interference  with  legislcUive  or  eaieciUive  power  qf  Com- 

^  ^  '^*  momoecUth — Implied  prohibition — Income  tax — Salary  of  Gomnwnweallh  officer 

1906.  _fpf^  Constitution,  sees,  52  (ii.).  73,  74,  77.  106-109— /?ic(mi«  Tax  Act  1895 


Dec.  G. 


(Vict.)  {No.  1374).  sees.  2,  7,  9.  14  ;  Income  Tax  Act  1901  (Vict.)  [No.  1758)— 
Appeal  from  Supreme  Court  to  Privy  Council—Poicer  of  Commonwealth  Par- 
liament to  take  atoay  right  of  appeal — Judiciary  Act  1903,  sees.  30,  38,  39. 

An  interference  by  the  legislature  of  a  State  with  the  free  exercise  of  the 
legislative  or  executive  power  of  the  Commonwealth  is  not  impliedly  forbidden 
by  the  Constitution. 

Held,  therefore,  reversing  the  decision  of  the  Supreme  Court  of  Victoria, 
that  an  officer  of  the  Commonwealth  resident  in  Victoria,  where  he  earns  and 
receives  his  salary  aa  such  officer,  is  liable  to  assessment  under  the  Income 
Tax  Acts  of  Victoria. 

D'Emdtn  v.  Pedder,  1  C.L.R.,  91  ;  and  Deakin  v.  Wehb,  1  C.L.R.,  586, 
disapproved. 

The  Commonwealth  Parliament  has  no  power  to  take  away,  either  by 
express  enactment  or  by  implication,  the  right  of  appeal  to  the  Privy  Council 
given  by  the  Order  in  Council  of  9th  June  1860. 

Heldf  therefore,  that  the  Supreme  Court  of  Victoria  had  power  under  that 
Order  in  Council  to  grant  leave  to  appeal  to  the  Privy  Council  from  a  decision 
of  the  Full  Court  that  the  salary  of  an  officer  of  the  Commonwealth,  earned 

*Pr€8mt.—T\\e  Earl  of  Halsbury,  Lord  Macnaghten,  Sir  Arthur  Wilson,  Sir 
Alfred  Wills. 
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and  received  in  Victoria,  where  he  was  resident,  was  liable  to  assessment 
under  the  Income  Tax  Acts  of  Victoria,  notwithstanding  the  provisions  of 
sees.  30,  38  and  39  of  the  Judiciary  Act  1003. 

Appeal  to  His  Majesty  in  Council  from  the  decision  of  the 
Supreme  Court  of  Victoria. 

The  judgment  of  their  Lordships  was  delivered  by 
The  Earl  of  Halsbury.  This  is  an  appeal  from  an  order 
of  the  Supreme  Court  of  Victoria  in  the  Commonwealth  of 
Australia,  in  which  the  substantial  question  is  whether  the 
respondent,  an  officer  of  the  Commonwealth,  is  liable  to  be 
asseased  for  income  tax  imposed  by  an  Act  of  the  Victorian  legis- 
lature in  respect  of  his  official  salary,  he  being  resident  in  Vic- 
toria and  his  salary  being  received  by  him  in  that  State,  By 
the  Victoria  Act  18  &  19  Vict.  chap.  55,  it  was  enacted  that 
there  should  be  established  in  Victoria,  instead  of  the  Legislative 
Council  then  subsisting,  one  Legislative  Council  and  one  Legis- 
lative Assembly  constituted  as  therein  provided,  and  it  was 
therein  further  enacted  that  Her  Majesty  should  have  power  by 
and  with  the  advice  and  consent  of  the  Council  and  Assembly  in 
question  to  make  laws  in  and  for  Victoria  in  all  cases  whatsoever. 
And  in  the  Commonwealth  of  Australia  Constitution  Act  (63 
&  64  Vict.  chap.  12)  it  is  further  provided  (sec.  106)  that — 

"  The  Constitution  of  each  State  of  the  Commonwealth  shall, 
subject  to  this  Constitution,  continue  as  at  the  establishment  of 
the  (Commonwealth     .     .     .     ,   until  altered  in  accordance  with 
the  Constitution  of  the  State." 
Sec.  107  provides — 

"  Every  power  of  the  Parliament  of  a  Colony  which  has  become 
or  becomes  a  State,  shall,  unless  it  is  by  this  Constitution  exclu- 
sively vested  in  the  Parliament  of  the  Commonwealth  or  with- 
drawn from  the  Parliament  of  the  State,  continue  as  at  the 
establishment  of  the  Commonwealth.     ..." 

No  question  arises  either  as  to  the  general  authority  of  the 
State  of  Victoria  to  impose  taxation  upon  all  who  are  within 
the  ambit  of  its  authority,  nor  do  their  Lordships  understand 
that  any  question  arises  as  to  the  legality  of  the  tax  in  question 
other  than  the  one  question  which  has  been  argued  before  them. 
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That  question  is,  whether  the  power  given  in  such  wide  words  as 
have  been  mentioned  above  has  been  curtailed  and  so  far 
restricted  that,  if  a  person  be  an  oflScer  of  the  Cqmmonwealth 
though  he  may  be  resident  in  Victoria  and  may  have  received 
his  salary  therein,  he  is  not  taxable  in  respect  of  such  salary. 
It  is  not  contended  that  this  restriction  on  the  powers  of  the 
Victoria  Constitution  is  enacted  by  any  express  provision  of  the 
Commonwealth  Act,  but  it  is  argued  that,  inasmuch  as  the 
imposition  of  an  income  tax  might  interfere  with  the  free  exer- 
cise of  the  legislative  or  executive  power  of  the  Commonwealth, 
such  interference  must  be  impliedly  forbidden  by  the  Constitu- 
tion of  the  Commonwealth,  although  no  such  express  prohibition 
can  be  found  therein.  The  main  reliance  in  favour  of  this 
argument  is  placed  upon  a  judgment  delivered  by  Chief  Justice 
MarsIiaU  on  an  occasion  when  a  similar  question  arose  between 
the  Federal  authorities  and  one  of  the  States  of  the  American 
Union :  M'Ctdloch  v.  State  of  Mainland  (1).  No  one  would 
speak  lightly  of  the  authority  of  such  a  Judge  as  Chief  Justice 
MarsliaU,  and,  dealing  with  the  same  subject-matter  as  that  to 
which  that  most  learned  and  logical  lawyer  applied  his  observa- 
tions, his  judgment  might  well  be  accepted  as  conclusive.  But,  as 
Chief  Justice  Griffith  himself  points  out,  "  we  are  not  .  .  .  bound 
by  the  decisions  of  the  Supreme  Court  of  the  United  States," 
though,  as  the  same  learned  Judge  says  further  on  in  the  same 
case,  UEmden  v.  Pedder  (2),  those  decisions  may  be  regarded  as 
"  a  most  welcome  aid  and  assistance  "  in  any  analogous  case.  But 
here  the  analogy  fails  in  the  very  matter  which  is  under  debate. 
No  State  of  the  Australian  Commonwealth  has  the  power  of 
independent  legislation  possessed  by  the  States  of  the  American 
Union.  Every  Act  of  the  Victorian  Council  and  Assembly 
requires  the  assent  of  the  Crown,  but  when  it  is  assented  to  it 
becomes  an  Act  of  Parliament  as  much  as  any  Imperial  Act 
though  the  elements  by  which  it  is  authorized  are  different.  If 
indeed  it  were  repugnant  to  the  provisions  of  any  Act  of 
Parliament  extending  to  the  Colony  it  might  be  inoperative  to 
the  extent  of  its  repugnance  (see  The  Colonial  Validity  Act 
1865),  but,  with  this  exception,  no  authority  exists  by  which  its 

(!)  4  Wheat.,  316.  (2)  1  aL.R.,  91,  at  p.  113. 
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validity  can  be  questioned  or  impeached.  The  American  Union,  on 
the  other  hand,has  erected  a  tribunal  which  possesses  jurisdiction  to 
annul  a  Statute  upon  the  ground  that  it  is  unconstitutional.  But 
in  the  British  Constitution,  though  sometimes  the  phrase  "  uncon- 
stitutional "  is  used  to  describe  a  Statute  whicli,  though  within 
the  legal  power  of  the  legislature  to  enact,  is  contrary  to  the  tone 
and  spirit  of  our  institutions,  and  to  condeinn  the  statesmanship 
which  has  advised  the  enactment  of  such  a  law,  still,  notwith- 
standing such  condemnation,  the  Statute  in  question  is  the  law 
and  must  be  obeyed.  It  is  obvious  that  there  is  no  such  analogy 
between  the  two  systems  of  jurisprudence  as  the  learned  Chief 
Justice  suggests.  The  enactments  to  which  attention  has  been 
directed  do  not  seem  to  leave  any  room  for  implied  prohibition. 
Expresaum  fadt  cesaare  tacitura.  And  the  language  of  the 
Commonwealth  Act  indicates  with  suflScient  clearness  that  its 
f  tamers  had  not  overlooked,  as  indeed  it  would  be  impossible  to 
suppose  they  could  have  overlooked,  the  Constitution  of  each 
State  of  the  new  Commonwealth  as  declared  and  enacted  by  the 
Statutes  under  which  they  were  created.  It  is  quit^  true,  as 
observed  by  Chief  Justice  Oriffiih,  in  the  above-mentioned  case 
of  D'Emden  v.  Pedder  (1),  that— 

**  When  a  particular  form  of  legislative  enactment  which  has 
received  authoritative  interpretation,  whether  by  judicial  decision 
or  by  a  long  course  of  practice,  is  adopted  in  the  framing  of  a 
later  Statute,  it  is  a  sound  rule  of  construction  to  hold  that  the 
words  so  adopted  were  intended  by  the  legislature  to  bear  the 
meaning  which  has  been  so  put  upon  them." 

But  it  is  an  extraordinary  extension  of  such  a  principle  to 
argue  that  a  similarity,  not  of  words,  but  of  institutions,  must 
necessarily  carry  with  it  as  a  consequence  an  identity  in  all 
respects.  It  is  to  be  observed  that  the  principle  is  variously 
stated  by  the  learned  Judge  in  two  of  the  cases  to  which  their 
Lordships  were  referred  as  containing  the  reasons  for  the 
judgment  under  appeal.  In  D'Emden  v.  Pedder  (2)  the  learned 
Chief  Justice  says : — 

*'  We  cannot  disregard  the  fact  that  the  Constitution  of 
the  Commonwealth  was  framed  by  a  Convention  of  Represen- 


Pbivt 

Council.       nX 
1906. 

Wbbb 

V, 
OCTTTRIM. 


(1)  lC.L.R.,91,atp.  110. 


(2)  1C.L.R.  91,  at  p.  113. 


360 


HIGH  COURT 


[1906. 


Privy 
Council. 

1906. 
Webb 

V. 
OUTTRIM. 


tatives  from  the  several  Colonies.  We  think  that,  sitting  here, 
we  are  entitled  to  assume — what,  after  all,  is  a  fact  of  public 
notoriety — that  some,  if  not  all,  of  the  framers  of  that  Con- 
stitution were  familiar,  not  only  with  the  Constitution  of  the 
United  States,  bu£  with  that  of  the  Canadian  Dominion  and  those 
of  the  British  Colonies.  When,  therefore,  under  these  circum- 
stances, we  find  embodied  in  the  Constitution  provisions  undis- 
tinguishable  in  substance,  though  varied  in  form,  from  the 
provisions  of  the  Constitution  of  the  United  States  which  had 
long  since  been  judicially  interpreted  by  the  Supreme  Court  of 
that  Republic,  it  is  not  an  unreasonable  inference  that  its  framers 
intended  that  like  provisions  should  receive  like  interpretation." 

The  first  observation  that  arises  upon  this  argument  is  that  the 
Chief  Justice  does  not  state  what  are  the  provisions  "  undis- 
tinguishable  in  substance,  though  varied  in  form."  And  it  is 
extremely  difficult  to  understand  the  application  of  the  principle 
involved  unless  the  comparison  is  made  clear  by  the  juxtaposition 
of  the  provisions  The  same  learned  Judge,  in  Deakin  v.  Webb 
and  Lyn^  v.  Webb  (1),  says,  as  justifying  his  rejection  of  the 
relevancy  of  the  distinction  between  the  Governments  of  the 
United  States  and  the  Constitution  of  the  English  Monarchy, — 

"  It  is  a  matter  of  common  knowledge  that  the  framers  of  the 
Australian  Constitution  were  familiar  with  the  two  great 
examples  of  English  speaking  federations,and  deliberately  adopted, 
with  regard  to  the  distribution  of  powers,  the  model  of  the 
United  States,  in  preference  to  that  of  the  Canadian  Dominion." 

Again,  it  is  somewhat  difficult  to  know  what  it  is  to  which  the 
learned  Judge  refers,  and  the  only  explanation  he  gives  is  that 
"  they  used  language  not  verbally  identical,  but  synonymous,  for 
the  purpose  of  defining  that  distribution."  It  is,  indeed,  an 
expansion  of  the  canon  of  interpretation  in  question  to  consider 
the  knowledge  of  those  who  framed  the  Constitution  and  their 
supposed  preferences  for  this  or  that  model  which  might  have 
been  in  their  minds.  Their  Lordships  are  not  able  to  acquiesce 
in  any  such  principle  of  interpretation.  The  legislature  must 
have  had  in  their  minds  the  Constitution  of  the  several  States 
with  respect  to  which  the  Act  of  Parliament  which  their  Lord- 

(1)  1  C.L.R.,  586,  atp.  606. 
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ships  are  called  upon  to  interpret  was  passed.  The  114th  section 
of  the  Constitution  Act  sufficiently  shows  that  protection  from 
interference  on  the  part  of  the  Federal  power  was  not  lost  sight 
of.  It  is  impossible  to  suppose  that  the  question  now  in  debate 
was  left  to  be  decided  upon  an  implied  prohibition  when  the 
power  to  enact  laws  upon  any  subject  whatsoever  was  before  the 
legislature.  For  these  reasons  their  Lordships  are  not  able  to 
acquiesce  in  the  reasoning  of  the  High  Court  judgments  govern- 
ing the  judgment  under  appeal.  They  will  therefore  humbly 
advise  His  Majesty  that  the  judgment  of  the  Supreme  Court  of 
Victoria  ought  to  be  reversed,  that  it  ought  to  be  declared  that 
the  salary  in  question  was  rightly  included  in  the  State  assess- 
ment and  was  liable  to  income  tax,  and  that  each  party  ought  to 
pay  his  own  costs  of  the  special  case  and  in  the  Supreme  Court. 

With  respect  to  the  objection  urged — both  as  a  preliminary 
objection  and  one  of  substance — to  the  hearing  of  the  appeal  at 
all  by  this  Board,  their  Lordships  are  disposed  to  adopt  the 
reasoning  of  the  Supreme  Court  in  giving  leave  to  appeal.  The 
only  basis  upon  which  the  objection  can  be  sufijgested  to  be 
founded  is  the  Commonwealth  Act,  and  no  direct  authority  under 
that  Act  has  been  shown.  If,  as  Mr.  Justice  Hodges  says  (1), 
there  is  no  direct  authority,  it  is  not  reasonable  to  suppose  that 
the  British  Parliament  ever  intended  so  important  an  end  to  be 
attained  by  indirect  or  circuitous  methods.  "  In  such  an  important 
matter,  direct  authority  would  be  given  or  none  at  all.  And 
none  is  directly  given."     The  learned  Judge  continues — 

"  I  may  further  observe  that  the  appeal  to  the  King  in  Council 
was,  as  a  matter  of  history,  one  of  the  matters  that  was  pro- 
minently before  the  British  legislature  at  the  time  it  passed  the 
Comnionwealth  Constitution  Act,  and  the  extent  to  which  a 
citizen's  chance  of  getting  a  hearing  before  that  august  tribunal 
is  affected  is  shown  in  sees.  73  and  74.  Neither  of  these  sections 
authorizes  the  Commonwealth  Parliament  to  take  away  the  right 
in  such  a  case  as  the  one  I  am  now  considering.  Nor  does  any 
other  section  directly  give  such  authority.  And  I  think  I  might 
content  myself  by  saying  those  two  sections  deal  with  this 
subject,  and  do  not  authorize  the  Commonwealth  Parliament  to 

(1)  (1005)  y.L.R.,  463,  at  p.  467  ;  26  A.L.T.,  198,  at  p.  199. 
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deprive  the  subject  of  the  right  of  appeal  against  a  judgment  of 
the  State  Court,  and  no  other  section  gives  such  authority." 

Their  Lordships  also  concur  in  what  the  same  learned  Judge 
says  at  the  end  of  his  judgment  (1) : — 

"  If  the  Federal  legislature  had  passed  an  Act  which  said  that 
hereafter  there  shall  be  no  right  of  appeal  to  the  King-in-Council 
from  a  decision  of  tlie  Supreme  Court  of  Victoria  in  any  of  the 
following  matters,  and  had  then  set  out  a  number  of  matters, 
including  that  now  under  consideration,  I  should  have  felt 
no  doubt  that  such  an  Act  was  outside  the  power  of  the  Federal 
legislature,  and,  in  my  opinion,  it  is  outside  their  power  to  do 
that  very  thing  in  a  roundabout  way." 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  the  petition  presented  by  the  Commonwealth  of  Australia  for 
a  dismissal  of  the  appeal  on  the  ground  of  its  incompetency, 
ought  to  be  dismissed. 

There  will  be  no  oi-der  as  to  the  costs  of  the  appeal  as  between 
the  appellant  and  the  respondent.  The  Commonwealth  must  pay 
the  appellant's  costs  of  the  intervention. 
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ON   APPEAL  FROM   THE  SUPREME  COURT   OF 
WESTERN   AUSTRALIA. 

Mandamus,  lonen  loiil  lie — Concltmte  jurisdiction — CouhmI  or  wlieUor^Righi  <tf 
afypearance  and  atidience — Industrial  Conciliation  and  AHntraiion  Act  { If,  A.), 
{No.  21  o/1902),«ec«.  61,  71,  73,  87. 

During  proceediu/ii^s  before  the  Industrial  Arbitration  Court,  Western  AuS' 
tralia,  a  solicitor  applied  to  be  allowed  to  appear  and  conduct  the  case  on 

(1)  (1905)  V.L.R.,4e3,  atp.  460;  26  A.L.T.,  198,  at  p.  300. 
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behalf  of  a  party  to  the  proceediDgs  whose  duly  appointed  agent  he  waa.    The  H.  C.  or  A. 
Court  heard  his  application  and  argument  thereon,  and  decided  against  him,  1906. 

considering  that  they  were  bound  by  the  Act  not  to  allow  solicitors  to  appear         ^^^^ — ' 

before  them  as  aeents  unless  with  the  consent  of  all  parties.      The  solicitor  Pkksidbst 

AND  MEH- 

obtained  from  the  Supreme  Court  of  Western  Australia  a  writ  of  mandamus   ^^j^g  q^  t^e 
to  compel  the  Court  to  allow  bim  to  appear  and  be  heard  as  the  agent  of  a     Coubt  of 

,      .      .,  j:    _  AeBITBATION 

party  to  the  proceedings.  (\V  A\ 

Held,  that  the  right  of  a  particular  person  to  appear  as  an  advocate  before    jjwnHOLsoN 

the  Arbitration  Court  was  a  question  involving  the  interpretation  of  the  Arbi'         

tititiati  Act,  which  that  Court  had  full  jurisdiction  to  decide.  The  decision 
they  pronounced  was  not  a  refusal  to  exercise  their  jurisdiction,  but  an  actual 
exercise  of  jurisdiction,  so  that  mandamus  would  not  lie. 

By  sec.  87  of  the  Indtutrial  Arbitratum  and  GoncilicUion  Act  (No.  21  of  1902), 
proceedings  of  the  Arbitration  Court  were  made  not  liable  to  be  *'  challenged, 
appealed  against,  reviewed,  quashed  or  questioned  on  any  account  whatsoever." 

Held,  that  the  decision  of  the  Arbitration  Court  being  one  made  within  the 
competence  of  the  Court,  mandamus  could  not  be  resorted  to  as  an  indirect 
method  of  obtaining  the  appeal  which  the  Act  had  denied. 

Appeal  from  the  Supreme  Court  of  Western  Australia. 

In  a  proceeding  held  in  the  Court  of  Industrial  Arbitration  in 
Western  Australia  the  parties  were  certain  unions  of  employes 
and  employers  in  the  timber  industry,  including  the  Timber 
Corporation  Ltd.,  a  certain  foreign  corporation.  Respondent,  a 
solicitor  in  Perth,  Western  Australia,  produced  a  power  of  attorney 
from  the  Timber  Corporation  Ltd.,  empowering  him  "  to  sue  and 
be  sued  or  otherwise  appear  to  be  impleaded  in  any  Court  in 
any  civil  or  criminal  proceedings  whatsoever  or  before  any 
arbitrator  or  person  having  by  law  or  consent  of  parties  authority 
to  hear  evidence,"  and  claimed  the  right  to  appear  and  be  heard 
on  behalf  of  the  corporation.  The  Industrial  Arbitration  Act 
(W.A.)  (No.  21  of  1902)  provides  by  sec.  51  that  in  industrial 
disputes  before  Boards  of  Conciliation  any  party  being  an 
employer  may  appear  in  person  or  by  his  agent  duly  appointed 
for  that  purpose  (sub-sec.  4),  but  (sub-sec.  7)  no  counsel  or  solicitor 
shall  be  allowed  to  appear  or  be  heard  before  a  Board  unless  all 
parties  expressly  consent.  Sec.  71  provides  that  "subject  to  the 
provisions  hereinafter  contained,"  the  proceedings  before  the 
Court  of  Arbitration  shall  be  the  same  as  proceedings  before  the 
Board  of  Conciliation,  and  the  provisions  respecting  the  appear- 
ance of  parties  before  the  Board  should  apply  to  proceedings 
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fl.  C.  OP  A.  before  the  Court.     Sec.  73  enacts  that  any  party  to  proceedings 

'      before  the  Coui-t  may  appear  personally  or  by  duly  appointed 

Pbksidbnt    agent,  or,  with  the  consent  of  all  parties,  by  counsel  or  solicitor. 

BMW  OF  THB  ^^^spondent   claimed  the  right  to  appear  under  sec.  73  as  the 

Court  op     agent  of  a  party  to  the  proceeding,  and  disclaimed  any  appear- 

(W.  A.)      ance  in  the  legal  capacity  as  solicitor  or  counsel.     After  argument 

NicHoi^oN.  ^^^  consideration  the  Court  of  Arbitration  decided  that  respond- 

ent*8  character  of  solicitor  debarred  him  from  appearing  in  any 

capacity,  even  as  an  agent,  unless  with  the  consent  of  all  parties. 
The  Full  Court,  after  two  arguments,  held  that  respondent 
was  an  agent  entitled  under  sec.  73  to  appear  and  be  heard  before 
the  Court,  and  made  absolute  a  prerogative  writ  of  mandamus 
directed  to  the  President  and  Members  of  the  Arbitration  Court 
ordering  them  to  recognize  this  right.  Leave  was  obtained  to 
appeal  to  the  High  Court. 

Barker  (Crown  Solicitor  for  Western  Australia),  for  the  appel- 
lants. The  decision  of  the  Arbitration  Court  was  a  deliberate  deci- 
sion upon  the  true  construction  of  the  Act  on  which  its  jurisdiction 
is  based.  Such  a  decision  was  within  the  Court's  jurisdiction,  and 
sec.  87  of  the  Act  makes  the  decision  of  the  Court  final  and  con- 
clusive, and  precludes  all  appeal.  Mandamus  will  not  lie  to  the 
Court  to  compel  it  to  reverse  its  decision  as  to  the  right  of  a 
particular  person  to  be  heard  before  it.  Mandamus  never  lies  to 
a  Court  to  compel  it  to  allow  or  suffer  a  certain  procedure  to  be 
followed :  Western  Aivstralicin  Amalgamated  Society  of  Railway 
Employes  Unioii  of  Workers  v.  Commissioner  of  Railways  for 
Western  Australia  (1).  It  lies  only  to  compel  a  Court  to  hear 
and  determine  a  cause,  and  this  can  only  be  where  the  Court  either 
absolutely  refuses  to  exercise  jurisdiction  or  wrongly  decides  a 
matter  strictly  preliminary  to  a  proceeding  before  it :  Shortt  on 
Infoivnations,  MandumuSy  itc.  (1887  ed.,  p.  295) ;  Shortt  and 
Mellors  Grown  Office  Practice  (1890  ed.,  p.  20) ;  R.  v.  Cotliam  (2); 
R.  V.  Lords  of  the  Treas^nry  ;  In  re  Loxdale  (3) ;  R.  v.  Lord  of 
Manor  of  Old  Hall  (4) ;  R.  v.  Lords  of  the  Treasury ;  In  re 
Tibbits  (5) ;  R  v.  Brown  (6) ;  R.  v.  Justices  of  West  Riding  of 

(1)  3  C.L.R.,  66.  (4)  10  A.  &  E.,  248. 

(2)  (1898)  1  Q.B.,  802.  (5)  10  A.  &  E.,  374. 

(3)  10  A.  &  E.,  179.  (6)  7  EI.  &  Bl.,  757. 
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Yiyrkshire  (1);    jR.  v.  RicJiards  (2).     There  was  no  refusal  to  H.  CokA. 
exercise  jurisdiction  here,  nor  even  a  wrong  decision  upon  a  pre- 

liminary  question  of  jurisdiction,  but  an  active  exercise  of  juris-  President 

diction  after  hearing  the  facts  and  the  law.  »too  iJl^' 

^  BERS  Ov  xnE 

Court  op 

Arbitration 

Haynes  K.C.  and  Henamccn,  for  the  respondent.  The  objection  (W. A.) 
taken  to  tlie  appearance  and  audience  of  respondent  was  a  pre-  Nicholson. 
liminary  question  which  affected  the  whole  jurisdiction  of  the  — ^ 
Court  over  these  proceedings.  The  Court  must  allow  parties  to 
appear  personally  or  by  their  duly  appointed  representatives: 
lie  an  Arbitration  between  London  County  Council  and  Landon 
Tramways  Co,  (3).  The  Timber  Corporation  could  not  possibly 
appear  otherwise  than  by  an  agent  properly  appointed ;  and  res- 
pondent held  the  Corporation's  power  of  attorney,  and  was  their 
agent  registered  by  law.  The  hearing  is  coram  non  judice,  it  is 
not  a  trial  at  all,  if  the  Corporation  are  refused  appearance  or 
audience  through  the  only  person  who  could  appear  for  them. 
The  Arbitration  Court  therefore  decided  upon  a  preliminary  ques- 
tion upon  which  their  jurisdiction  was  founded ;  and  they  decided 
in  a  way  which  showed  that  they  could  not  have  applied  their 
minds  to  the  question. 

[Griffith  C.J. — But  under  the  power  of  attorney  Nicholson 
was  given  power  to  appoint  an  agent  in  his  place,  and  could  have 
appointed  an  agent  who  was  not  a  solicitor.] 

It  was  a  denial  of  justice  if  the  Court  decided  erroneously  that 
respondent  should  not  be  heard  because  he  was  a  counsel. 

[HiGGiNS  J. — If  an  appeal  lay  from  this  decision,  you  cannot 
proceed  by  mandamus ;  and  if,  by  sec.  87,  the  "  proceedings  cannot 
be  challenged  or  questioned,"  you  cannot  have  a  mandamus.] 

Mandamus  has  been  granted  or  treated  as  the  appropriate 
remedy  in  numerous  cases  :  R.  v.  Mayor  of  London  (4) ;  Parker  ni 
Case  (5) ;  In  re  Barlow  (6) ;  R,  v.  Justices  of  London  (7) ;  R.  v. 
Registiar  of  Greenwich  County  Covert  (8);  jR.  v.  Jitstices  of 
London  (9).     Respondent  under  the  power  of  attorney  became 

(1)  5  B.  &  Ad..  1003.  (6)  30  L.J.Q.B.,  271. 

(2)  20  L.J.Q.B.,  351.  (7)  (1896)  1  Q.B.,  (559. 

(3)  13  T.L.R.,  254.  (8)  15  Q.B.D.,  64. 

(4)  13  Q.B.,  1.  (9)  (J895)  1  Q.B.,  616,  at  p.  627. 
(6)  1  Vent.,  331. 
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H.  G.  OF  A.   the  Corporation  in  person,  and  was  a  party  who  was  refused 

audience. 

' — • — ' 
PiiKsiDKNT       [Griffith  C.J. — That  would  be  a  denial  of  natural  justice,  and 

BKKs  OP  THE  would  be  matter  for  prohibition.     But  can  a  mandamus  ever  be 
Court  of     ^ised  to  compel  an  inferior  Court  to  hear  a  particular  person  as 

ArDITBATION  ^  r  r 

(W.A.)      advocate?] 
Nicholson.       We  are  bound  to  come  to  the  superior  Court  at  onca     Pro- 

hibition  would  only  doubtfully  lie,  and  would  be  refused  if  we 

stood  by  and  came  in  at  the  end  of  the  proceedings.  The  inferior 
Court  has  no  jurisdiction  to  dictate  to  the  Corporation  what  agent 
it  shall  or  shall  not  employ. 

[Griffith  C.J. — It  is  true  that  in  R.  v.  Archbishop  of  CarUer- 
}mry  (1)  a  mandamus  was  held  to  lie  where  an  objector  was 
refused  a  hearing  before  confirmation  of  an  election  on  a  coTigi 
d'dire.  But  that  was  a  refusal  to  carry  out  the  main  function 
of  the  tribunal  of  confirmation,  i.e.,  to  hear  objectors.] 

It  is  not  a  hearing  at  all,  where  the  Arbitration  Court  refuses 
to  hear  a  party's  only  representative. 

In  K  V.  Cloete  (2)  a  mandamus  was  granted  where  the  justices 
refused  to  adjudicate  owing  to  an  erroneous  construction  of  a 
section  of  the  Act  constituting  their  jurisdiction.  It  was  the 
function  of  the  Arbitration  Court  to  hear  parties,  and  it  is  a 
refusal  of  jurisdiction  to  exclude  one  from  audience  :  Legal  Prac- 
titioners  Act  1893  (57  Vict.  No.  12),  sees.  46,  47 ;  R.  v.  Assessment 
Committee  of  St  Mary  Abbotts,  Kensington  (3). 

Barker  in  reply.  In  R,  v.  Justices  of  London  (4)  the  question 
was  as  to  the  extent  of  the  jurisdiction  conferred  by  the  law  on 
the  inferior  Court.  The  Arbitration  Court  has  the  statutory 
function  of  deciding  all  questions  arising  in  industrial  disputes, 
including  the  construction  of  the  Arbitration  Act  in  its  bearing 
upon  all  interlocutory  and  incidental  questions  arising  before  it. 
The  matter  in  dispute  was  within  the  power  of  the  Court  to 
decide,  and  mandamus  cannot  be  resorted  to  in  place  of  the 
appeal  which  sec.  87  has  taken  away.  The  mandamus  granted 
in  K.  v.  Cotliam  (5)  was  due  to  the  erroneous  opinion  then  pre- 

(1)  11  Q.B.,  4S:{.  (4)  (1895)  1  Q.B.,  616.  at  p.  627. 

(2)  6*  L.T.,  90.  (^  (1898)  1  Q.B.,  802. 

(3)  (1891)  I  Q.B.,378. 
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vailing  that  licensing  justices  were  not  a  tribunal,  so  that  no   H*  C.  of  A. 

1Q06 

certiorari  lay,  and  mandamus  seemed  to  be   the  only  remedy 
available  to  cure  a  case  of  gross  injustice.     That  opinion  was    prssidkxt 
corrected  by  -R.  v.  Johnson  (1).     Parker* s  Case  (2)  was  only  a  ag^^  thk 

case  rerardin£:  the  rights  of  an  office:  see  Viner's  AbridgvieTU    Court  of 
®  "^  °  ^  Abbitbation 

(Tit  Ojffice).     So  also  K  v.  Registrar  of  Oreenwich  County  Court      ( W.A.) 
(3)  was  placed  upon  the  ground  of  a  solicitor's  personal  right  of   Nicholson. 

audience  as  an  officer  of  the  High  Court  of  Justice.    The  Arbitra-       

tion  Court  had  power  to  determine  the  right  of  the  solicitor  to 
appear ;  it  exercised  this  power  in  its  control  of  the  procedure,  in 
which  connection  this  question  must  first  be  raised  and  decided. 


Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  Full 
Court  making  absolute  a  rule  nisi  for  a  mandamus  directed  to 
the  President  and  members  of  the  Arbitration  Court  to  compel 
them  to  allow  the  respondent  to  appear  before  the  Arbitration 
Court  in  a  proceeding  before  that  Court,  and  to  be  heard  on  behalf 
of  the  Timber  Corporation  Ltd.  who  were  parties  to  the  pro- 
ceeding. Nicholson  is  a  legal  practitioner  of  this  Court,  and 
is  also  the  attorney  under  power  of  attorney  for  the  Timber 
Corporation,  which  is  an  English  corporation  registered  in 
England,  and  also  registered  under  the  local  law  in  Western 
Australia,  Nicholson  being  their  registered  agent.  By  the 
IndustHal  Conciliation  and  Arbitration  Act  1902  provisions 
are  made  as  to  the  appearance  of  parties  in  litigations  before 
that  Court.  Sec.  51  lays  down  rules  as  to  the  appearance  of 
parties  before  Boards  of  Conciliation,  one  of  which  is  that  "  an 
employer,  being  a  party  to  a  reference,  may  appear  in  pei-son  or 
by  his  agent  duly  appointed  in  writing  for  that  purpose  "  (sub- 
sec.  4).  Another  provision  is  that  "  no  counsel  or  solicitor  shall  be 
allowed  to  appear  .  .  .  unless  all  the  parties  to  the  reference 
expressly  consent  thereto"  (sub-sec.  7).  Sec.  71  provides  that  *'Sub- 
ject  to  the  provisions  hereinafter  contained  .  .  .  the  provisions 
herein  contained  as  to  the  appearance  of  parties  before  a  Board 
shall  apply  to  proceedings  before  the  Court."  Sec.  73  is  in  these 
words : — "  Any  party   .    .    .   may  appear  personally  or  by  agent, 

(1)  (1905)  2  K.B.,  59.  (2)  1  Veut.,  331. 

(3)  15Q.B.D.,54. 


Ore.  25. 
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H.  C.  OF  A.  or,   with   the   consent  of  all   parties,   by   counsel   or  solicitor." 
Nicholson,  relying  on  the  fact  that  he  was  agent  under  power 

PRBfiiDEMT    from  the  company,  claimed  to  appear  and  represent  them  in  the 

BK^  oF^THK  P^^oceedings.     The  Arbitration  Court  refused  to  allow  him  to  do 

Court  of    go,  holding  he  could  not  appear  as  counsel  without  the  consent  of 

(W.A.)      the  other  parties,  which  was  not  given,  and,  further,  that  being  a 

Nicholson,   counsel   or  solicitor,  he  was  disqualified  from  acting  as  agent. 

Upon  that  Nicholson  obtained  a  rule  nisi  for  a  mandamus.   The 

application,  probably,  ought  to  have  been  made  by  his  pnncipal. 
However,  no  point  is  made  here  of  that  objection.  The  Court, 
after  two  arguments,  made  the  rule  absolute.  As  I  understand, 
they  were  clearly  of  opinion  that  Nicholson  was  entitled  to 
appear  as  a  duly  appointed  agent,  and  that  the  fact  of  his  being 
a  legal  practitioner  did  not  disqualify  him;  but  they  also 
expressed  their  opinion  upon  another  question,  that  is,  whether 
upon  a  proper  construction  of  sees.  51,  71  and  73,  parties  may 
appear  by  counsel,  if  the  Court  sees  fit  to  hear  them,  and  they 
were  of  opinion  that  counsel  were  not  disqualified  from  being 
heard  if  the  Court  thought  fit  to  hear  them.  This  appeal  is 
brought  from  that  decision.  At  the  outset  of  the  argument  the 
question  arose  whether  mandamus  will  lie  to  the  Arbitration 
Court  at  all,  and,  if  so,  whether  it  lies  in  this  case.  If  it  will 
not,  although  it  may  be  very  satisfactory  to  the  Arbitration 
Court  to  have  the  opinion  of  a  superior  Court,  which,  indeed, 
was  invited  by  the  Arbitration  Court  in  this  case,  yet  I  am 
inclined  to  adopt  the  words  of  Patteson  J.  in  the  case  of  The 
King  v.  Justices  of  West  Riding  of  Yorkshire  (1): — "I  do  not 
say  what  my  opinion  would  have  been  upon  the  point  raised  on 
the  Act  of  Parliament,  but  I  will  not  encourage  parties  to  obtain 
the  opinion  of  the  Court  on  speculative  points."  But  the  ques- 
tion whether  mandamus  will  lie  to  the  Arbitration  Court  is 
not  a  speculative  point;  it  is  a  point  which  must  be  deter- 
mined, and  is  one  of  very  great  importance.  The  87th  section 
of  the  Arbitration  Act  provides  that : — "  Proceedings  in  the 
Court  shall  not  be  impeached  or  held  bad  for  want  of  form, 
nor  shall  the  same  be  removable  to  any  Court  by  certiorari  or 
otherwise ;  and  no  award,  order,  or   proceeding  of   the   Court, 

(I)  5  B.  &  Ad.,  1003,  at  p.  1010. 
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shall   be   liable   to  be   challenged,  appealed  against,  H.  0.  oy  A. 
reviewed,  quashed,  or  called  in  question  by  any  Court  of  judi- 
cature on  any  account  whatsoever.     The  legislature  has  there-  p&ehidknt 
upon   stated   in   the  plainest  language   its   intention   that  the  bem^toe 
decisions  of  the  Arbitration  Court  shall  be  unimpeachable,  and  Court  of 
shall  not  be  subject  to  appeal  to  any  Court  whatever,  or  be  sub-      (W.A.) 
ject  to  review  by  any  Court  whatever.     There  is  one  exception,  nichomon. 
which  as  a  matter  of  construction  is  always  attached  to  pro-       

•^  ^  Griffith  C.J. 

visions  of  this  sort,  that  is  to  say,  that  the  decision  in  question 
must  be  within  the  jurisdiction  of  the  Court.     It  has  always  been 
held  that  any  decision  of  an  inferior  Court  may  be  challenged 
on  the  ground  of  want  of  jurisdiction.     As  pointed  out  by  Lord 
Denman  C.J.,  in  the  case  just  mentioned,  (1)  if  the  Court  were 
by  way  of  mandamus  to  attempt  to  correct  an  erroneous  decision 
on  a  matter  of  law  within  the  jurisdiction  of  the  Arbitration 
Court,  that  would  be,  in  effect,  to  repeal  the  87th  section,  which 
says  that  the  decision  of  the  Arbitration  Court  is  to  be  final. 
The  only  question  in  this  case  then  is  whether  the  decision  of  the 
Arbitration   Court  to   refuse   to  allow  Nicholson  to  appear  to 
represent  his  principals  in  the  Arbitration  Court  was  within  its 
jurisdiction.     Had  they  jurisdiction  to  decide  the  question  ?     If 
a  Court  of  limited  jurisdiction  or  any  inferior  Court  exceeds  its 
jurisdiction,  or  attempts  to  deal  with  matters  beyond  its  jurisdic- 
tion, the  Supreme  Court  will  interfere  by  prohibition.     On  the 
other  hand,  if  it  declines  to  exercise  its  jurisdiction  when  duly 
invoked,  and  so  denies  justice  to  a  person  entitled  to  invoke  its 
jurisdiction,  the  Court  will  grant  a  mandamus.     But  I  do  not 
know  of  an   instance   of  such  a  mandamus  except  where  an 
inferior  Court  has  declined  to  exercise  jurisdiction.     The  distinc- 
tion  is  pointed   out   by   Coleridge  J.   in   the   case   of   Reg.   v. 
Richards  (2) : — "  If  the  inferior  Court  abstain  from  entering  upon 
the  merits  in  consequence  of  their  arriving  at  a  wrong  decision 
upon  a  preliminary  point,    this  Court  will  set  them  right.     This 
is  perfectly  well  understood  with  regard  to  Courts  of  Quarter 
Sessions.      In   this  case,   the   first  thing  to   be   considered   is, 
whether  there  has  been  an  adjudication   upon   the   merits,  or 
an   abstaining  from   decision   in   consequence  of  a  preliminary 

(1)  5  B.  &  Ad.,  1003,  at  p.  1008.  (2)  20  L.J.Q.H.,  351. 

vou  IV.  24 
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H.  C.  OF  A.  objection  having  been  sustained."     There  is  no  doubt  that,  in 

^'  this   case,  the   Arbitration   Court   did   not  decline  jurisdiction 

President  ^  hear  and   determine   the   case ;  on  the  contrary  they  have 

AND  Mem-  g^j^g  Qjj  ^^^  heard  it.     What  they  did  was  to  exercise  a  power 

BERS  OF  THE    »  . 

c;ooRT  OF    they  supposed  they  had,  and  to  decline  to  hear  the  particular 
Arbitration        •/        i  x  •/ 

(W.A.)  representative  of  one  of  the  parties.  No  doubt,  as  pointed  out  by 
Nicholson.  -P^^'<^  J->  ^^  ^he  case  of  Collier  v.  Hicks  (1)  (cited  by  McMillan  J.) 
no  person  is  in  general  entitled  to  act  as  an  advocate  without 
leave  of  the  Court  except  under  some  Statute.  In  this  Arbitra- 
tion Court,  therefore,  apart  from  any  statutory  provisions  to  the 
contrary,  the  Court  would  have  to  determine  for  itself  who  shall 
appear  before  it ;  but  the  legislature  has  laid  down  certain  rules 
which  that  Court  is  bound  to  follow.  Then  the  question  arises 
had  they  jurisdiction  to  interpret  those  rules  ?  It  is  clear  that 
the  Court  must  determine,  when  a  man  claims  to  be  an  agent, 
whether  he  is  an  agent  in  point  of  fact.  Why  should  they  not 
also  determine  whether  he  is  an  agent  within  the  meaning  of  the 
Statute  ?  The  legislature  has  laid  down  a  certain  rule  as  to  who 
may  be  agents ;  the  Court  must  ascertain,  when  the  question  is 
raised  before  it,  whether  the  person  claiming  to  be  an  agent  is 
such  an  agent.  If  they  come  to  the  conclusion  that  he  is  not, 
surely  they  are  entitled  to  decline  to  hear  him.  In  doing  so,  they 
are  not  declining  jurisdiction,  they  are  exercising  jurisdiction 
although  their  decision  may  possibly  be  erroneous  in  point 
of  law  or  fact.  So  that  this  case  cannot  be  put  on  the  ground 
that  the  Arbitration  Court  declined  to  exercise  jurisdiction.  If 
it  can  be  supported  at  all  it  must  be  on  another  ground,  that  is, 
that  a  party  has  been  deprived  of  some  statutory  right  which  is 
not  the  subject  of  adjudication  by  the  Arbitration  Coiu't.  The 
case  of  'The  Queen  v.  Registrar  of  Greenwich  County  Court  (2) 
lyould,  at  first  sight,  appear  to  have  some  bearing  on  the  case  from 
this  point  of  view.  In  that  case  an  application  was  made  by  a 
.solicitor  to  be  allowed  to  appear  in  the  Greenwich  County  Courts 
in  Bankruptcy  to  examine  the  debtor,  and  the  Registrar,  sitting 
as  the  Court,  refused  to  allow  him  to  do  so  because  he  had  no 
authority  in  writing.  The  learned  Judges  of  the  Court  of  Appeal 
doubted  very  much  whether  a  solicitor  was  entitled  to  make  such 

(1)  2  B.  &  Ad.,  663.  (2)  60  L.T.,  248;  37  W.R.,  132. 
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an  application,  but  they  held  that  in  any  event  the  solicitor  was  H-  C.  of  a. 
not  entitled  to  succeed.     The  point  that  a  mandamus  would  not 

lie  was  not  taken,  possibly  because  it  was  assumed  that,  as  the  President 

solicitor  was  an  officer  of  the  Court,  a  mandamus  would  lie  to  „!!!??!  t^" 

BBBS  OF  THR 

restore  a  man  to  an  office  of  which  he  had  been  unjustly  de-     Court  of 

Ahsitration 
prived ;  or  it  may  have  been  considered — and  I  think  this  is  the      (W.A.) 

more  probable  view — that  in  that  case  the  party  for  whom  the   nichoi^on. 
solicitor  appeared  was  by   the  action  of  the   Registrar  of  the       

^^  J  &  Griffith  C.J. 

County  Court  deprived  of  bringing  his  case  before  the  Court  at 
all ;  he  was  refused  audience ;  he  was  entitled  to  appear  as  a  liti- 
gant, and  the  Court  excluded  him.  That  would  be  declining  juris- 
diction ;  declining  to  exercise  in  his  favour  the  jurisdiction  which 
he  was  entitled  to  invoke.  In  another  case,  jR.  v.  AssessTnent  Com-' 
mittee  of  St  Mary  Abbotts^  Kensington  (1),  a  mandamus  was 
granted  to  an  Assessment  Committee  to  hear  an  agent ;  but  in  that 
case  the  objector  was  entitled  to  invoke  the  jurisdiction  of  the  Com- 
mittee, and  to  be  heard  by  an  agent,  and  the  Committee  had 
refused  to  hear  him.  That,  again,  may  be  regarded  as  a  case  of 
declining  jurisdiction  in  refusing  to  hear  a  person  entitled  to 
invoke  it.  In  the  present  case,  whatever  the  Arbitration  Court 
have  done,  they  have  certainly  not  done  that.  They,  as  far  as 
we  know,  were  willing  to  hear  the  Timber  Company  ;  but  they 
were  entitled  to  inquire  whether  the  respondent  was  their  agent 
or  not ;  they  came  to  the  conclusion  that  he  was  not,  and  therefore 
they  declined  to  hear  him.  I  think  a  decision  on  that  point  is  a 
decision  which  falls  within  the  terms  of  sec.  87,  and  that  it  is  not 
appealable  to  the  Supreme  Court  or  elsewhere.  If  the  Arbitration 
Court  came  to  a  wrong  decision  on  that  point  it  is  for  the  legisla- 
ture to  put  it  right.  On  the  main  point  on  which  the  learned 
Judges  expressed  their  opinion  I  offer  no  opinion  whatever.  In 
my  view  the  appeal  must  be  allowed. 

Barton  J.     I  am  of  the  same  opinion. 

HiOGiNS  J.  I  am  of  the  same  opinion.  As  the  case  has  several 
phases,  I  should  like  to  put  clearly  how  it  appears  to  my  eyes.  I 
have  all  the  less  hesitation  in  expressing  my  view  as  the  grounds 

(1)  (1891)1  Q.B.,378. 
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^^^'  before  the  Full  Court.   The  question  is,  Was  the  Full  Court  right 

Prksidknt  ^^  issuing  a  mandamus  to  the  Court  of  Arbitration  to  hear  Mr. 

»t^»^  »*?,"«  Nicholson  ?     Mr.  Nicholson  is  counsel  and  solicitor,  and  he  holds 

CJouRTOF    a  power  of  attorney  from  the  Timber  Corporation  for  certain 
Arbitration       x  »  x 

(W.A.)      purposes;  but  I  do  not  want  to  be  taken  as  deciding  that  the 

Nicholson,  po^er  of  attorney  authorizes  him  to  appear  as  agent  before  the 

Court  of  Arbitration,  and  to  present  the  corporation's  case.     I 

HlgginsJ.  '  r  r 

merely  assume  that  he  has  the  power,  for  the  purposes  of  the 
present  decision.  Under  sec.  51  (4)  an  employer  may  appear  in 
person,  or  by  agent  duly  appointed  in  writing.  Under  sec.  51  (5)  an 
industrial  union  may  appear  by  its  chairman  or  secretary  or  person 
appointed  in  writing,  or  person  appointed  under  the  rules ;  and 
under  sec.  51  (7)  no  counsel  or  solicitor  shall  be  allowed  to  appear 
or  be  heard  before  the  Board  unless  all  the  parties  to  the  reference 
expressly  consent  thereto.  Then  comes  sec.  7 1 ,  which  says  that 
the  provisions  in  the  Act  contained  as  to  the  appearance  of  parties 
before  a  Board  shall  apply  to  the  proceedings  before  the  Court 
itself.  Then  comes  sec.  73  which  affirmatively  says  that  any  party 
appearing  before  the  Court  may  appear  personally  or  by  agent,  or, 
with  the  consent  of  all  the  parties,  by  counsel  or  solicitor. 
Some  difficulty  arises,  no  doubt,  as  to  sec.  73,  in  view  of  sees.  51 
and  71.  It  is  certain  that  in  this  case  there  has  been  no  consent  to 
appear  by  counsel  or  solicitor ;  and  the  question  has  arisen  whether 
the  meaning  of  sub-sec.  7  of  sec.  51  is  that  no  person  who  is  a 
counsel  or  solicitor  shall  be  allowed  to  appear  by  virtue  solely  of  his 
retainer,  or  whether  it  means  to  exclude  any  agent  who  happens 
to  be  a  counsel  or  solicitor.  That  is  a  question  of  interpretation 
of  the  Act  If  one  takes  this  with  sees.  74  and  84,  which  pre- 
scribe that  the  Court  is  to  decide  without  regard  to  technicality 
and  according  to  equity  and  good  conscience,  it  may  well  be  said, 
as  has  been  urged,  that  it  means  to  exclude  a  person  who  happens 
to  be  a  coimsel  or  solicitor  from  acting  as  agent.  The  Court  of 
Arbitration  says  that  he  is  excluded,  and  the  Full  Court  says  not. 
It  is  a  difficult  question ;  but  our  point  is  this : — The  Court  of 
Arbitration  ha/S  decided  the  question  and  the  Full  Court  has  no 
power  to  interfere  with  that  decision,  and  the  High  Court  has  no 
power  either.     Now,  we  decide  essentially  upon  the  meaning  of 
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sec.  87,  that  no  award  or  proceeding  of  the  Court  shall  be  liable   H.  C.  or  A. 

to  be  challenged,  appealed  against,  reviewed,  quashed, or  called  in       v__!/ 

question  by  any  Court  of  jurisdiction  on  any  account  whatsoever.    Prbsidbnt 

In  fact,  the  words  are  as  strong  and  as  broad  as  can  be.     I  take   ^^j^  ^^  ^^^ 

it  that  the  Court  of  Arbitration  is  to  be  the  final  interpreter  of  /^ou»t  of 

,     ,     ,     ,        Arbitration 

the  law  so  long  as  it  keeps  within  the  ambit  of  the  jurisdiction .  (W.A.) 
conferred  by  the  Act ;  and  this  is  an  Act  which  really  allows  the  Niohouon. 
Court  of  Arbitration  to  create  new  rights,  even  to  legislate,  as  ~~ 
between  employer  and  employ^ ;  and  the  legislature  gives  the 
Court  its  confidence,  not  only  in  the  creation  of  such  new  rights, 
but  in  the  interpretation  of  the  Act.  The  Arbitration  Court  has 
the  right  to  decide  and  to  decide  finally.  The  legislature  seems 
to  have  regarded  it  as  better  to  have  finality  with  an  occasional 
error  rather  than  accuracy  with  additional  expense.  If  the 
Court  of  Arbitration  mistake  the  intention  of  the  legislature,  it  is 
for  the  legislature  to  intervene  and  express  its  intention  more 
clearly,  or  to  take  away  the  immunity  of  the  Court  of  Arbitra- 
tion from  appeal.  I  wish  to  say  also  that  I  do  not  want  to  deal 
at  all  with  the  grave  difiiculty  which  has  been  discussed  as  to  a 
mandamus  lying  to  hear  a  particular  agent  or  counsel.  It  seems 
at  first  sight  to  have  no  precedent  for  it.  Nor  do  I  want  to  deal 
with  the  difficulty  which  arises  from  the  fact  that  the  application 
is  made  by  the  agent  and  not  by  the  principal ;  for  Mr.  Barker 
has  assisted  the  Court  by  waiving  that  objection,  so  as  to  allow 
the  Court  to  deal  with  the  application  on  its  merits. 

Appeal  allowed.      Order  nisi   discharged. 
Order  appealed  from  discharged. 

Solicitor,  for  appellants,  Barker  {Grown  Solicitor). 
Solicitors,  for  respondent,  Nicholson  <k  Hensman, 

N.  G.  R 
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PERRY Appellant; 

CLISSOLD  AND  OTHERS        ....  Respondents. 

ON  appeal  from  the   high  court  of  AUSTRALIA. 

Privy  Lands Jm-  Public  Purpose*  Acquisition  Act  1880  {N.S.  W.),  (44  Vict  No.  16),  eec9. 

Council.*  12,  13),  {consdidcUed  in  Public  Works  Act  1900,  sees.  95,  9Q)— Resumption  qf 

1906.  Land — Compensation — Person  in  exclusive  postession — BigfU/tU    otcner    un- 

^-•*— '  known. 

Dec   14 

Where  land  in  the  exclusive  possession  of  a  person  under  a  holding  title 

is  resumed  by  the  Crown  under  the  Lands  for  Public  Purposes  Acquisition 

Act  1880  (N.S.VV.),  a  prinid  facie  case  for  compensation  under  the  Act  is 

disclosed. 

A  case  for  compensation  is  not  necessarily  excluded  by  the  circumstance 
that  under  the  Act  the  Minister  acquired  not  merely  the  title  of  the  per- 
son in  possession  as  owner,  but  also  the  title,  whatever  it  might  be,  of  the 
unknown  rightful  owner  out  of  possession  who  never  came  forward  to  claim 
the  land  or  the  compensation  payable  in  respect  of  it. 

Doe  V.  Barnard,  13  Q.B.,  946,  disapproved. 

Decision  of  High  (yourt  {Glissold  v.  Perry,  1  C.L.R.,  363),  affirmed. 

Appeal  to  His  Majesty  in  Council  from  the  decision  of  the  High 
Court :  Glissold  v.  Pei^y  (1). 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Macnaghten.     This  was  an  appeal  from  a  judgment  of 

the   High   Court  of  Australia,   dated   the   20th  of  June   1904, 

reversing  a  judgment  of  the  Supreme  Court  of  New  South  Wales. 

It  raised   a   question   under  the   Lands  for  Pibblic   Purposes 

*  Present,  —  The    Lord    Chancellor,         Lord  Atkinson,  Sir  Ford  North,  Sir 
The   Earl    of    Halsbury,    Lord   Mac-        Arthur  Wilson, 
naghten.  Lord  Davey,  Lord  Robertson,  (1)  1  C.L.R.,  363. 
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Aciiuisition  Act  1880  (44  Vict.  No.  16),  now  superseded  by  the 
PvJ)lic  Works  Act  1900,  which  consolidates  the  law  on  the 
subject. 

The  Act  of  1880  in  its  preamble  recites  that  it  is  expedient  to 
make  provision  for  the  acquisition  on  behalf  of  the  Crown  of 
lands  required  for  certain  purposes,  including  among  others  "  sites 
for  public  schools,"  and  "  to  provide  compensation  for  lands  so 
acquired." 

The  following  are  the  material  provisions  of  the  Act. 

When  the  Governor  sanctions  the  acquisition  of  any  land  for  a 
school  site  he  may,  by  notification  in  the  Gazette,  declare  that 
such  land,  if  private  property,  has  been  resumed  for  such  purposes 
(sec.  6). 

Upon  such  publication  the  land  is  forthwith  vested  in  the 
Minister  of  Public  Instruction  and  his  successors  on  behalf  of  the 
Crown,  for  the  purposes  of  the  Act,  for  an  estate  of  inheritance 
in  fee  simple  in  possession  freed  and  discharged  from  all  other 
estates  and  interests  (sec.  8). 

The  owners  of  the  land  or  the  persons  who,  but  for  the  pro- 
visions thereinbefore  contained  would  have  been  such  owners 
are  entitled  to  receive  such  sum  of  money  by  way  of  compensa- 
tion for  the  land  of  which  they  have  been  deprived  under  the 
Act  as  may  be  agreed  upon  or  otherwise  ascertained  under  the 
provisions  thereinafter  contained  (sec.  10). 

The  estate  and  interest  of  every  person  entitled  to  land  so 
resumed,  or  any  portion  thereof,  and  whether  to  the  legal  or 
equitable  estate  therein,  is  by  virtue  of  th€  Act  deemed  to  have 
been  ats  fully  and  effectually  conveyed  to  the  Minister  as  if  the 
same  had  been  conveyed  by  means  of  the  most  perfect  iissurances 
in  the  law.  Every  such  estate  and  interest  upon  the  publication 
of  such  notification  as  aforesaid  is  taken  to  have  been  converted 
into  a  claim  for  compensation  in  pursuance  of  the  provisions 
thereinafter  contained,  and  every  person  upon  asserting  his  claim 
as  thereinafter  provided,  and  making  out  his  title  in  respect  of 
any  portion  of  the  resumed  land,  is  entitled  to  compensation  on 
account  of  such  resumption  in  manner  thereinafter  provided 
(sec.  11). 

Every  person  claiming  compensation  in  respect  of  any  land  so 
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resumed  is,  within  ninety  days  from  the  publication  of  such  notifi- 
cation or  at  any  time  afterwards,  within  such  time  as  a  Judge  of 
the  Supreme  Court  appoints  in  that  behalf,  to  serve  a  notice  in 
writing  upon  the  Minister  and  a  like  notice  upon  the  Crown 
Solicitor,  "  which  notice,"  it  ia  declared,  "  shall  set  forth  the 
nature  of  the  estate  or  interest  of  the  claimant  in  such  land 
together  with  an  abstract  of  his  title  "  (sec.  12). 

Sec.  13  is  in  the  following  terms : — 

"  Within  sixty  days  after  the  receipt  of  every  such  notice  of 
claim  by  the  Crown  Solicitor  he  shall  forward  the  same  together 
with  his  report  thereon  to  the  Minister,  who  shall  thereupon 
(unless  no  priiiui  fade  case  for  compensation  shall  have  been 
disclosed)  cause  a  valuation  of  the  land  or  of  the  estate  or 
interest  of  the  claimant  therein  to  be  made  in  accordance  with 
the  provisions  of  this  Act  and  shall  inform  the  claimant  as  soon 
as  practicable  of  the  amount  of  such  valuation  by  notice  in  the 
form  of  the  Second  Schedule  hereto." 

By  notification  published  in  the  Gazette  of  I7th  July  1891  a 
piece  of  land  containing  two  acres  and  three  perches  at  Canter- 
bury in  the  County  of  Cumberland,  was  resumed  for  a  public 
school  site.  The  land  was  at  the  time  in  the  possession  of  one 
Frederick  Clissold.  Notice  of  the  resumption  was  given  to 
Clissold  on  the  22nd  of  July  1891 ;  but  nothing  further  was 
done  then.  Clissold  died  shortly  afterwards,  and  his  will  was 
proved  on  the  5th  May  1892. 

In  May  1902  under  an  order  of  the  Supreme  Court  the 
respondents,  who  are* the  present  trustees  of  Clissold's  will  and 
of  whom  three  are  his  surviving  executors,  served  notice  of  their 
claim  to  compensation  in  respect  of  the  land  resumed  by  the 
the  notification  of  the  17th  July  1891,  stating  that  the  claimants 
were  the  executors  of  Frederick  Clissold,  who  at  the  date  of  the 
resumption  was  in  possession  of  such  land  as  the  owner  thereof, 
and  in  receipt  of  the  rents  of  such  lands,  and  had  a  title  thereto 
by  possession. 

It  appeared  from  the  papers  which  were  forwarded  with  the 
claim  that  in  the  year  1881  Frederick  Clissold  entered  into 
possession  of  the  land,  which  was  then  open  and  vacant,  and 
enclosed   it   by   substantial   fencing,   and    that   ever  since   the 
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enclosure,  up  to  the  time  of  resumption,  Cliasold  held  exclusive 
possession  of  the  land  without  notice  of  any  adverse  claim,  and 
let  it  to  difierent  tenants  and  received  the  rents  for  his  own  use 
and  benefit,  and  duly  paid  all  rates  and  taxes  in  respect  of  the 
land  which  stood  in  his  name  in  the  rate-books  of  the  munici- 
pality of  Cajiterbury. 

The  Minister  refused  to  entertain  the  claim  to  compensation. 

The  Supreme  Court  upheld  the  view  of  the  Minister.  The 
High  Court  reversed  this  decision  and  granted  a  mandamus 
requiring  the  Minister  to  cause  a  valuation  to  be  made. 

The  only  question  on  this  appeal  was,  whether  or  not  a  p^*imd 
facie  case  for  compensation  had  been  disclosed. 

On  the  part  of  the  Mifiister  it  was  contended  that,  upon  the 
plaintiffs  own  showing,  Clissold  was  a  mere  trespasser,  without 
any  estate  or  interest  in  the  land. 

Their  Lordships  are  unable  to  agree  with  this  contention. 

It  cannot  be  disputed  that  a  person  in  possession  of  land  in 
the  assumed  character  of  owner  and  exercising  peaceably  the 
ordinary  rights  of  ownership  has  a  perfectly  good  title  against 
all  the  world  but  the  rightful  owner.  And  if  the  rightful  owner 
does  not  come  forward  and  assert  his  title  by  process  of  law 
within  the  period  prescribed  by  the  provisions  of  the  Statute  of 
Limitations  applicable  to  the  case,  his  right  is  for  ever  ex- 
tinguished, and  the  possessory  owner  acquires  an  absolute  title. 

On  behalf  of  the  Minister  reliance  was  placed  on  the  case 
of  Doe  V.  Barnard  (1),  which  seems  to  lay  down  this  pro- 
position, that  if  a  person  having  only  a  possessory  title  to 
land  be  supplanted  in  the  possession  by  another  who  has 
himself  no  better  title,  and  afterwards  brings  an  action  to 
recover  the  land,  he  must  fail  in  case  he  shows  in  the  course  of 
the  proceedings  that  the  title  on  which  he  seeks  to  recover  was 
merely  possessory.  It  is  however  difficult,  if  not  impossible,  to 
reconcile  this  case  with  the  later  case  of  A  slier  v.  Whitlock  (2), 
in  which  Doe  v.  Barnard  (1)  was  cited.  The  judgment  of 
Cockburn  C.J.  is  clear  on  that  point.  The  rest  of  the  Court 
concurred,  and  it  may  be  observed  that  one  of  the  members  of 
the  Court  in  Asher  v.  Whitlock  (2),  {Lush  J.)  had  been  of  counsel 

(1)  13  Q.B.,  945.  (2)  L.R.  1  Q.B.,  L 

VOL.  IV.  *25 


Pbivy 
Council. 

1906. 
Pk&ry 

V. 
CUSSOLD. 


378 


HIGH   COURT 


[1906. 


Privy 
Council. 

1906. 
Perby 

V. 

Cijssoi^. 


for  the  successful  party  in  Doe  v.  Barnard  (1).  The  conclusion 
at  which  the  Court  arrived  in  Doe  v.  Barnard  (1)  is  hardly  con- 
sistent with  the  views  of  such  eminent  authorities  on  real  pro- 
perty law  as  Mr.  Preston  and  Mr.  Joshua  Williams.  It  is 
opposed  to  the  opinions  of  modem  text  writers  of  such  weight 
and  authority  as  Professor  Maitland  and  Holmes  J.,  of  the 
Supreme  Court  of  the  United  States  (2). 

Their  Lordships  are  of  opinion  that  it  is  impossible  to  say  that 
no  pi'imd  facie  case  for  compensation  has  been  disclosed. 

They  do  not  think  that  a  case  for  compensation  is  necessarily 
excluded  by  the  circumstance  tliat  under  the  provisions  of  the 
Act  of  1900  the  Minister  acquired  not  merely  the  title  of  the 
person  in  possession  as  owner,  but  also  the  title,  whatever  it  may 
have  been,  of  the  rightful  owner  out  of  possession  who  never 
came  forward  to  claim  the  laud  or  the  compensation  payable  in 
respect  of  it,  and  who  is,  as  the  Chief  Justice  says,  "  unknown 
to  this  day." 

The  Act  throughout  from  the  very  preamble  has  it  apparently 
in  contemplation  that  compensation  would  be  payable  to  every 
person  deprived  of  the  land  resumed  for  public  purposes.  It 
could  hardly  have  been  intended  or  contemplated  that  the  Act 
should  have  the  effect  of  shaking  titles  which  but  for  the  Act 
would  have  been  secure,  and  would  in  process  of  time  have 
become  absolute  and  indisputable,  or  that  the  Governor,  or 
responsible  Ministers  acting  under  his  instructions,  should  take 
advantage  of  the  infirmity  of  anybody's  titles  in  order  to  acquire 
his  land  for  nothing.  Even  where  the  true  owner  after  diligent 
inquiry  cannot  be  found,  the  Act  contemplates  payment  of  the 
compensation  into  Court  to  be  dealt  with  by  a  Court  of  Equity. 

It  only  remains  for  their  Lordships  to  express  their  opinion 
that  the  valuation  to  be  made  should  be  a  valuation  of  the  land  as 
at  the  date  of  the  notification  of  the  resumption. 

When  the  valuation  is  made  it  will  be  for  the  claimants  to 
take  such  proceedings  as  they  may  be  advised  to  recover  the 
amount,  unless  the  Minister  thinks  fit  to  pay  them  or  to  pay  the 
money  into  Court. 

(1)  13  Q.H.,  945.  i.,  ii.,  and  iv.;  Holmes,  Common  Law, 

(2)  See  three   articles   by  Professor        p.  244. 
Maitland  in  the  Iaiw  Quarterly,  vols. 
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For  these  reasons  their  Lordships  humbly  advised  His  Majesty 
that  the  appeal  should  be  dismissed,  and  ordered  the  appellant 
to  pay  the  costs  of  the  appeal. 
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Action  Jor  assauUt  and  false.  imprUonment — Passenger  prevented  Jrom  leaving  ferry    H.  C.  of  A. 

company^ s  toharf  loithout  payment — 2iotic€  of  conditions  of  contract  of  carriage  1906. 

— Leave  and  licence — Pleading — Amendment.  ^ — '— ^ 

Sydney, 

A  ferry  company  placed  over  the  entrance  to  their  private  wharf  a  notice  Oct.  9,  10,  11. 
stating  that  a  fare  of  one  penny  mu3t  be  paid  by  all  persons  entering  or  Dec.  18. 
leaving  the  wharf,  whether  they  had  travelled  by  the  company's  boats  or 
not.  The  plaintiff,  who  was  aware  of  these  conditions,  paid  the  fare  of  one 
penny  and  was  admitted  to  the  wharf  through  a  tarnstile.  Having  missed 
his  boat,  he  attempted  to  leave  the  wharf  by  another  tarnstile  which  was  the 
only  means  of  exit  except  by  water.  As  he  refused  to  pay  a  second  penny 
the  company's  servants  endeavoured  to  detain  him,  but  he  eventually  suc- 
ceeded in  forcing  his  way  through  a  small  opening  beside  the  turnstile.  He 
brought  an  action  against  the  company  for  assault  and  false  imprisonment, 
and  the  defendants  pleaded  not  guilty. 

HM,  that  as  the  plaintiff  could  have  left  the  wharf  by  water,  there  was, 
under  the  circumstances,  no  imprisonment ;  and 

That  the  plaintiff,  having  entered  the  wharf  with  knowledge  of  the  con- 
ditions imposed  by  the  defendants,  must  be  taken  to  have  impliedly  agreed 
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H.  C.  OF  A.  that  he  would  not  aak  for  egress  from  the  wharf  by  land  without  payment  of 

1906.  another  penny,  and  to  have  consented  to  the  defendants  preventing  him  from 

^^> — '  leaving  in  that  way  without  such  further  payment,  and,  therefore,  that  the 

iHfcDALMAiN  defendants*  servants- were  justified  in  usine  such  force  as  was  reasonably 

New  l^ERUv  ^  ©  j 

Cu.  f-Ti).  necessary  for  that  purpose. 

RoBKKTsoN.  Htld^  'also,  that  even  if  this  defence,  being  in  the  nature  of  leave  and 

licence,  was  not  technically  open  to  the  defendants  under  their  plea,  any 

necessary   amendment   to   raise  it  should   be   made,  the  case  having  been 
throughout  conducted  irrespective  of  any  point  of  pleading. 

Although  in  the  notice  of  appeal  a  new  trial  only  was  asked  by  the  de- 
fendants, the  Court  in  allowing  the  appeal,  being  of  opinion  that  on  the 
admitted  facts  no  jury,  if  properly  directed,  could  reasonably  find  a  verdict 
for  the  plaintiff,  ordered  a  verdict  to  be  entered  for  the  defendants. 

Decision  of  the  Supreme  Court :  Rohtrim%i  v.  Balmaiii  N^io  Ferry  Com- 
ravy  Ltd.,  (1906)  6  S.R.  (N.S.VV.),  195,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

This  was  an  action  by  the  respondent  for  assault  and  false 
imprisonment,  alleged  to  have  been  committed  by  the  appellants* 
servants  in  forcibly  preventing  the  respondent  from  leaving  a 
wharf,  the  property  of  the  appeUants,  under  the  following 
circumstances : — 

The  appellants  carried  on  the  business  of  a  harbor  steam 
ferry  from  the  City  of  Sydney  to  Balmain,  in  connection  with 
which  they  used  a  wharf  and  premises  leased  by  them  from  the 
Harbor  Trust  Commissioners.  Fares  were  not  taken  on  the 
steamers  or  on  the  Balmain  side,  but  were  all  collected  on  the 
Sydney  wharf  on  the  following  system  : — On  the  street  side  of 
the  wharf  were  two  registering  turnstiles,  one  for  entry,  the  other 
for  exit.  The  turnstiles  did  not  quite  fill  up  the  opening  in  which, 
they  moved,  there  being  a  space  of  some  eight  and  a  half  inches 
between  the  outer  edge  of  the  turnstiles  and  the  bulkhead.  For 
the  purposes  of  this  case  it  may  be  taken  that  there  was  no  other 
w-ay  of  entering  or  leaving  the  wharf  on  the  land  side  except  by 
the  turnstiles.  An  officer  of  the  company  was  stationed  at  each 
tunistile.  Passengers  entering  the  wharf  paid  one  penny  to  the 
officer  at  the  entry  turnstile,  were  admitted,  and  had  then  the 
right  to  travel  by  the  company's  steamers  to  Balmain.  Similarly 
passengers  leaving  the  wharf,  whether  they  had  travelled  from 
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Balmain  in  the  company's  steamers  or  not,  paid  a  penny  to  the  M-  ^-  o'  ^- 
officer  at  the  exit  turnstile,  and  were  allowed  to  pass  through  to 
the  street.     The  turnstile  in  each  case  automatically  registered  the  Ualmain 
the  number  of  passengers  passing  through,  and  was  thus  a  check     ^^  ltd*'^ 
upon  the  officers'  cash  takings.   Two  photographs  were  put  in  ^y   ^     ^' 

the  plaintiff,  respondent,  one  showing  the  exterior,  the  other  the       

interior  of  the  wharf,  from  which  it  appeared  that  there  was  a 
notice  board  a  few  feet  over  the  turnstiles,  on  which  were  painted 
the  words,  "  Notice.  A  fare  of  one  penny  must  be  paid  on  enter- 
ing or  leaving  the  wharf.  No  exception  will  be  made  to  this  rule, 
whether  the  passenger  has  travelled  by  the  ferry  or  not."  The 
notice  was  so  placed  that  in  the  daytime,  at  least,  it  would  be 
difficult  for  a  passenger  giving  reasonable  attention  to  his  sur- 
roundings to  avoid  seeing  it.  The  photographs  also  showed  a 
large  gas  lamp  so  situated  that  at  night  time,  if  alight,  it  would 
throw  a  full  light  on  the  notice,  but  there  was  no  direct  evidence 
either  that  it  was  generally  lit  at  night  or  that  it  was  alight  on 
the  evening  of  the  occurrence. 

On  the  night  of  5th  June  1906  the  respondent  and  a  lady  came 
to  the  wharf,  and,  with  the  intention  of  crossing  to  Balmain  in 
one  of  the  appellants'  steamers,  passed  through  the  entrance  turn- 
stile, each  paying  a  penny.  When  they  had  got  to  the  water  side 
of  the  wharf  they  found  that  the  steamer  had  gone,  and,  instead 
of  waiting  for  the  next,  they  determined  to  go  to  another  ferry 
company's  wharf  and  cross  the  harbor  by  another  steamer  to 
Balmain.  The  respondent,  seeing  no  way  of  getting  from  the 
wharf  into  the  street  except  by  the  turnstiles,  asked  one  of  the 
officere  at  the  turnstiles  to  show  him  the  way  out.  The  officer 
replied  that  there  was  only  one  way  out,  and  that  was  through 
the  turnstile.  The  respondent  then  asked  if  he  was  expected  to 
pay  on  going  out,  seeing  that  he  had  not  travelled  by  the  steamer. 
The  officer  replied  in  the  affirmative,  and  told  him  that  unless 
lie  did  pay  he  would  not  be  allowed  to  go  out  through  the  turn- 
stile. The  respondent  denied  the  company's  right  to  make  the 
charge,  or  to  make  its  payment  a  condition  of  his  being  permitted 
to  pass  through  the  turnstile.  The  officer  then  called  his  attention 
to  the  notice.  After  some  further  conversation  the  respondent 
endeavoured  to  force  his  way  through  the  eight  and  a-half  inch 
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H.  C.  OF  A.  space  between  the  entrance  turnstile  and  the  bulkhead,  but  was 

prevented  from  doing  so  by  the  appellant  company's  oflBcers,  who 

TheBalmain  used  force  for  that  purpose.      After  some  twenty  minutes,  dur- 

Co  Lti)**^  ^^S  which  the  respondent  continued  to  assert  and  the  officers  to 

'■•  deny  his  right  to  pass  out  through  the  turnstiles  without  payment, 

the  respondent  eventually,  in  spite  of  opposing  force  on  the  part 

of  the  officers,  squeezed  his  way  out  between  the  exit  turnstile 
and  the  bulkhead  and  gained  the  street.  These  facts  constituted 
the  assault  and  false  imprisonment  for  which  the  respondent  sued. 

At  the  trial  of  the  action  the  respondent  obtained  a  verdict  for 
£100  damages,  and,  on  appeal,  the  Supreme  Court  granted  a  rule 
nisi  for  a  new  trial  or  a  nonsuit  or  verdict  for  the  defendants  on 
the  grounds  (1)  that  His  Honor  was  in  error  in  directing  the  jury 
that  the  trespass  complained  of  was  not  within  the  scope  of  the 
servants'  authority  ;  (2)  that  he  was  in  error  in  directing  that  the 
defendants  had  no  right  to  demand  the  second  penny ;  and  (3)  that 
he  should  have  directed  the  jury  that,  if  they  came  to  the  conclu- 
sion that  the  company  had  done  what  was  reasonable  to  give 
persons  going  on  the  wharf  notice  of  the  terms  on  which  they 
were  admitted,  the  jury  were  entitled  to  find  that  the  plaintiff 
was  bound  by  that  notice.  The  rule  was  subsequently  discharged 
with  costs :  Robertson  v.  Balmain  Neiu  Fcn*y  Co.  Ltd.  (1). 

From  this  decision,  as  to  the  second  and  third  grounds  of  the 
rule  nisi  the  present  appeal  was  brought  by  special  leave,  the 
Court  having  refused  to  grant  leave  as  to  the  first  ground. 

The  foregoing  statement  of  the  facts  is  taken  from  the  judg- 
ment of  O'Connor  J. 

Rolin  (D.  0.  Ferguson  with  him),  for  the  appellants.  The  res- 
pondent brought  upon  himself  the  trouble  of  which  he  complains. 
He  must  be  taken  to  have  had  notice  of  the  conditions 
upon  which  he  was  admitted  to  the  wharf.  There  was  evi- 
dence from  which  the  jury  must  have  inferred  that  he  did  in 
fact  know  the  terms  of  the  printed  notice.  Even  if  there  had 
been  no  evidence  that  he  did  in  fact  know  those  conditions,  there 
was  abundant  evidence  that  the  appellants  did  all  that  was 
reasonably  to  be  expected  of  them  in  order  to  inform  persons 

(1)  (1906)  6  S.R.  (N.S.  W.),  185. 
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using  the  wharf  what  the  conditions  of  admittance  were.     It  H-  ^-  ®^  ^• 

was  not  necessary  to  prove  aflSrmatively  that  the  respondent  had  ' 

knowledge  of  them :  ParJcer  v.  South  Eastei^n  Railway  Com-  Thb  Balmain 

pany(l);   Watkin8  v,  Rymill  (2) ;  Ricluirdson,  Spence  &  Co,  v.  ^caLm^^ 

Roivntree  (3).     The  meaning  of  the  notice  was  clear,  viz.,  that   _     ''• 

^  ^  Robertson. 

any  person  who  entered  the  wharf,  whether  through  the  turn-        

stile  or  from  a  boat,  would  be  prevented  from  leaving  through 
the  turnstile  unless  he  paid  a  penny.  That  was  a  reasonable 
condition  to  impose  under  the  circumstances,  because  it  would  be 
impossible  for  the  appellants  to  carry  on  their  business  if  it  were 
necessary  to  inquire  of  each  person  whether  he  had  actually 
travelled  by  boat  or  not.  The  respondent,  therefore,  when  he 
entered  the  wharf,  knew,  and  accepted  as  an  implied  term  of  the 
contract  of  carriage,  that  he  would  have  to  submit  to  such 
detention  if  he  failed  to  carry  out  his  part  of  the  contract. 
There  was  no  imprisonment,  because  he  could  have  left  the 
wharf  by  water :  Bird  v.  Jones  (4).  The  assault  proved  was 
not  greater  than  was  necessary  to  prevent  the  respondent  from 
leaving,  and  was,  therefore,  only  such  as  the  respondent  must 
have  contemplated  as  likely  to  be  used  in  case  he  should  fail  to 
carry  out  the  contract  to  pay  the  second  penny.  Even  if  this 
defence  amounts  to  leave  and  licence,  it  was  open  to  the  de- 
fendants under  the  plea  of  the  general  issue :  Bullen  and  Leake, 
Precedents  of  Pleadings,  3rd  ed.,  p.  792,  citing  Christopherson  v. 
Bare  (5).  A  verdict  should  be  entered  for  the  defendants  with- 
out a  new  trial. 

Even  if  the  assault  or  imprisonment  was  not  justified,  and  the 
respondent  is  entitled  to  a  verdict,  there  should  be  a  new  trial  on 
the  question  of  damages.  There  was,  at  any  rate,  a  contract  by 
the  respondent  to  pay  the  second  penny,  and  the  direction  that  it 
could  not  be  demanded  was  erroneous.  That  direction  affected 
the  question  of  damages,  because  there  was  nothing  wanton  in 
the  trespass  ;  it  was  committed  in  the  assertion  of  a  legal  right : 
Bray  v.  Ford  (6). 

Respondent,  in  person.     The  question  is  not  whether  I  con- 

(1)  2  C.P.D.,  416.  (4)  7  Q.B.,  742. 

(2)  10  Q.B.D.,  178.  (5)  11  Q.B.,  473. 

(3)  (1894)  AC,  217.  (6)  (1896)  AC,  44. 
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H.  C.  OF  A.   tracted  to  pay  a  second  penny  before  leaving  the  wharf,  but 
^^\       whether  the  appellants  had  a  right  to  imprison  me  if  I  failed  to 
Thk  Balmain  P^y  it.     On  the  evidence,  the  position  of  the  placard  was  not  such 
"^Co  Ltd*^  ^  ^  make  it  reasonably  clear  to  a  person  entering  the  turnstile. 
It  cannot,  therefore,  be  said  that  the  appellants  took  all  reason- 
able means  to  bring  it  to  the  attention  of  passengers.     The  mere 
placing  of  a  notice  on  the  wall  is  not  sufficient :  Brooke  v.  Pick- 
wick (1). 

[Griffith  C.J.  referred  to  By  water  v.  Richardson  (2)  and 
Parker  v.  South  Eaatei^n  Railway  Co.  (3).] 

If  the  meaning  of  it  was  what  the  appellants  contend,  it  should 
have  been  actually  brought  to  the  knowledge  of  each  passenger. 
If  that  is  impracticable,  they  should  adopt  another  method  of 
dealing  with  the  traffic.  Their  present  system  is  wholly  for  their 
own  benefit,  not  for  that  of  the  public.  [He  referred  also  to 
Henderson  v.  Stevenson  (4i) ;  Burke  v.  South  Eastern  Railway 
Co,  (5)].  But  the  notice  is  not  reasonably  capable  of  the  meaning 
that  the  appellants  seek  to  put  upon  it.  It  uses  the  word  "  fare," 
which  implies  that  the  person  paying  it  has  been  conveyed  by 
land  or  water.  The  natural  construction  is  that  any  person  who 
landed  there,  whether  from  a  boat  of  the  appellants  or  from  one 
belonging  to  other  persons,  must  pay  at  the  turnstile.  The  use 
of  the  words  "  by  the  ferry  "  tend  to  support  that  view  of  the 
meaning.  There  was  nothing  in  it  to  lead  a  person  to  expect  that 
a  breach  of  the  peace  would  be  committed  if  he  abandoned  his 
intention  of  travelling  and  wished  to  leave  the  wharf.  .  I  paid 
full  consideration  for  admittance,  and  was  entitled  to  abandon 
the  contract  there  and  then,  whether  I  rendered  myself  liable  to 
pay  another  penny  or  not.  Even  if  that  was  the  consequence,  it 
was  merely  a  civil  liability  enforceable  in  the  ordinary  way.  In 
the  Supreme  Court  it  was  not  contended  that  the  appellants  had 
any  right  to  detain  a  passenger  under  sucli  circumstances,  but 
that  the  appellants  were  not  liable  because  it  was  not  within 
the  scope  of  the  servants*  authority  to  do  what  it  was  unlawful 
for   their   employers   to  do.     Appellants'   servants   were   really 


(1)  4  Ring.,  218. 

(2)  I  A.  &  E. ,  508. 

(3)  2C.P.D.,416,  atp.  42.3. 


(4)  L.R.,  2H.  L.  Sc,  470. 
(o)  5C.P.D.,  1. 
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endeavouring  by  force  to  make  me  pay  another  penny,  or  as  the    H.  C.  of  A. 
appellants  contend,  to  keep  my  contract.     But  it  has  never  been       ^^^ 
held  that  in  such  a  contract  there  is  an  implied  term  that  the  thb  Balmain 
carrier  may  imprison  in  order  to  prevent  a  breach.     [He  referred     ^^  ltd^^ 
to  Butler  v.  Manchester,  SJteffield,   and  Lincolnshire  Railiuay  ^'- 

Co.  (1).]     There  was  clearly  evidence  of  an  imprisonment.     The       

water  surrounding  the  wharf  was  as  much  a  barrier  under  the 
circumstances  as  a  wall  would  have  been.  [He  referred  to  Farry 
v.  Marshall]  Farry  v.  Gre/it  Nortliern  Raihoay  Go.  (2).] 

There  was  no  proof  of  avssent  to  the  assault  or  imprisonment. 
That  cannot  be  implied,  but  must  be  plainly  proved,  and  must  be 
specially  pleaded :  BuUen  and  Leake  Precedents  of  Pleculinga, 
3rd  ed.,  p.  792. 

[Barton  J.  referred  to  Syers  v.  Chapman  (3).] 

It  is  not  a  matter  which  can  be  given  in  evidence  in  mitigation 
of  <iamages  without  being  pleaded,  because  if  pleaded,  it  is  a 
defence  to  the  action.  Reasonable  belief  that  the  passenger  owed 
another  penny  was  here  irrelevant  on  the  question  of  damages, 
because  the  existence  of  such  a  debt  in  fact  would  not  liave 
excused  the  trespass.     [He  referred  to  Chinn  v.  Morris  (4).] 

The  damages  were  not  excessive.  The  jury  might  fairly  have 
thought  the  circumstances  of  the  trespass  justified  a  substantial 
verdict,  but  not  a  vindictive  one. 

Even  if  the  appeal  is  allowed,  a  verdict  should  not  be  entered 
for  the  defendants,  but  a  new  trial  ordered,  so  that  the  issue  of 
assent  might  be  put  clearly  before  the  jury.  Leave  and  licence 
not  having  been  pleaded,  the  question  whether  I  had  notice  of  the 
suggested  condition  was  not  before  the  jury,  and  the  appellants 
should  not  be  allowed  to  assume  that  I  had  such  notice  and  take 
advantage  of  it  as  of  a  fact  proved :  Osborne  v.  London  and  North 
Western  Railway  Go.  (5).  It  was  not  contended  that  such  a 
defence  could  be  raised  under  the  plea  of  not  guilty. 

Rolin,  in  reply. 

Cur.  adv.  vidt 

(1)  21  Q.B.D.,  207.  (4)  2  C.  and  P.,  .%1. 

(2)  (1898)  2  I.R.,  :i52.  (5)  21  Q.B.D.,  220,  at  p.  224. 

(3)  2C.B.N.S.,  438. 
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H.  C.  OF  A.       The  following  judgments  were  read  : — 

^__^  Griffith  C.J.     I  have  had  the  opportunity  of  reading  the 

ThkBalmain  judgment   which    will    be    delivered    by   my   learned    brother 

^Co^  Ltd^^    O'Connor,  in  which  I  fully  concur.     I  will  therefore  only  say  a 

V'  few  words  for  myself.     The  first  question  that  arises  for  con- 

ROBERTSON.       .  T  .  .  1  .        •  1      I. 

sideration  is :  On  what  terms  did  the  plaintiff  ask  for  and  obtain 
admittance  to  the  defendants'  premises  ?  It  is  clear  that  the 
invitation  which  the  defendants  offered  to  members  of  the  public 
to  come  upon  their  premises  was  conditional,  and  it  must  be 
taken  that  members  of  the  public,  who  availed  themselves  of  the 
permission,  agreed  to  be  bound  by  the  terms  on  which  it  was 
granted  so  far  as  they  were  acquainted  with  them.  There  is  no 
doubt  that  in  fact  the  terms  were  that  persons  should  obtain 
admittance  on  payment  of  one  penny,  and  when  admitted  should 
be  free  to  depart  .from  the  premises  by  water,  but  should  not  be 
entitled  to  egress  by  land  except  on  payment  of  another  sum  of 
one  penny.  If  the  plaintiff  was  aware  of  these  terms  he  must 
be  held  to  have  agreed  to  them  when  he  obtained  admission.  If 
he  had  been  a  stranger  who  had  never  before  been  on  the  pre- 
mises, it  would  have  been  sufficient  for  the  defendants  to  prove 
that  they  had  done  what  was  reasonably  sufficient  to  give  the 
plaintiff  notice  of  the  conditions  of  admittance  :  Parker  v.  South 
EiLstern  Raihvay  Co,  (1),  cited  with  approval  in  Richardson  v. 
Rowiitree  (2).  In  this  case,  however,  it  appeared  that  the  plain- 
tiff had  been  on  the  premises  before,  and  was  aware  of  the 
existence  of  the  turnstiles  and  of  the  purpose  for  which  they 
were  used.  It  was  therefore  established  that  he  was  aware  of 
the  terms  on  which  he  had  obtained  admittance,  and  it  follow^s 
that  he  had  agreed  to  be  bound  by  them. 

This  agreemetit  involves,  in  my  opinion,  an  implied  promise  by 
the  plaintiff  that  he  would  not  ask  for  egress  by  land  except  on 
payment  of  one  penny,  and,  further,  a  consent  on  his  part  that 
the  defendants  should  be  entitled  to  prevent  him  from  depart- 
ing in  that  way  until  he  paid  the  penny.  In  the  case  of  Butler 
v.  Manchester,  Sheffield  and  Lincolnshire  Railway  Co.  (3),  it 
was  taken  for  granted,  and,  I  think  rightly,  that,  if  such  an 

(1)  2  C.P.D.,  416.  (-2)  (1894)  A.C.,  217. 

(8)  21  Q.B.D.,207. 
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agreement  existed,  the  use  of  any  necessary  force  to  prevent  a    ^'  ^-  ^^  a. 

1Q0R 

breach  of  it  would  be  justified.      As  the  plaintiff  was  free  to 

leave  the  premises  by  water  I  think  that  there  was  no  imprison-  TheBalm.un 

ment :  Bird  v.  Jones  (1).     And  as  to  the  alleged  assault,  there  ^q^'  ltd^^ 

was  no  evidence  that  anything  was  done  which  was  not  au-  v- 

•^  *^  Robertson. 

thorized  by  the  agreement  to  which  the  plaintiff  was  a  party. 
The  only  point  that  could  be  made  for  him  is  that  this  defence, 
being  in  the  nature  of  a  plea  of  leave  and  licence,  should  have 
been  specially  pleaded.  As,  however,  the  case  has  been  through- 
out conducted  irrespective  of  any  point  of  pleading,  it  is  un- 
necessary to  consider  whether  this  point  is  technically  a  good 
one.  Any  necessary  amendment  should  be  made  to  raise  the 
real  question  contested  at  the  trial. 

Barton  J.  Having  given  long  and  careful  consideration  to  the 
arguments  and  authorities,  and  having,  like  the  Chief  Justice,  read 
the  judgment  to  be  delivered  by  my  brother  O'Connor,  I  am  content 
to  rest  my  conclusion  on  the  reasons  which  are  so  clearly  expressed 
in  that  judgment.  I  wish,  however,  to  say  a  word  or  two  with 
regard  to  a  case  that  was  strongly  relied  on  by  the  respondent  in 
his  argument,  namely,  B title r  v.  Manchester ,  Shejffidd  and  Lincoln- 
shire Raihvay  Co.  (2).  I  was  at  first  disposed  to  think  it  applic- 
able in  favour  of  the  respondent.  But  further  examination  has 
now  convinced  me  that  it  is  not  so.  Clearly  there  the  contract  of 
carriage  continued.  A  condition  of  it  was  broken  by  the  plaintiff, 
but,  though  probably  liable  for  that  breach  in  an  action  for  the 
extra  fare,  he  did  not  thereby  become  a  trespasser  so  as  to  be  law- 
fully removable  from  the  defendant's  carriage,  but  on  the  contrary 
was  entitled  to  be  carried  to  his  destination  which  he  was  anxious 
to  reach.  Here  the  case  is  quite  the  other  way.  The  respondent 
does  not  contend  that  he  was  holding  to  the  contract  to  be  carried 
across  the  water  by  the  appellant  company.  So  far  from  that,  his 
whole  conduct  demonstrates  that  he  had  given  up  all  thought  of 
such  a  thing,  and  would  itself  have  quite  overthrown  any  such  con- 
tention had  he  raised  it.  So  that  here  there  was  not  subsisting  at 
the  critical  point  the  contract  of  carriage  on  which  the  decision  in 

(I)  7  Q.B.,  742.  (2)  21  Q.B.D.,  207. 
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H.  C.  OF  A.   Butler  V.  Maiicliester,  Shejjield  and.  Lincolnshire  Railway  Co,  (1) 
^^^*        was  based. 


The  Balmain 

New  Ferry 

Co.  Ltd. 


Barton  J. 


O'Connor  J.     The  material  facts  of  this  case  may  be  shortly 
V.  stated.     (His  Honor  then  stated  the  facts  as  already  reported, 

R(>RKRTSON 

!.     '  and  continued.)     It  is  admitted  on  this  appeal  that  the  company 

are  responsible  for  what  was  done  by  their  officers,  so  that  there 
is  left  for  our  decision  substantially  one  question  only,  namely, 
whether,  on  the  facts,  the  company  are  liable  to  the  plaintiff  for 
false  imprisonment  and  assault.  The  legal  position  on  which  the 
plaintiff  relies  may  be  thus  stated  : — He  entered  the  wharf  under 
a  contract  to  be  carried  in  the  company's  steamer  from  Sydney  to 
Balmain.  Before  the  contract  was  performed  he  decided  to  aban- 
don it,  and,  having  no  further  business  on  the  wharf,  became 
entitled  to  pass  out  to  the  street  through  the  turnstiles,  or,  if  not 
through  them,  at  least  through  the  eight  and  a-half  inch  space  be- 
tween the  turnstile  and  the  bulkhead.  The  company's  officers  by 
force  prevented  him  from  doing  so,  refused  to  allow  him  to  pass  out 
through  the  turnstile  except  on  payment  of  a  penny  at  the  exit 
turnstile,  and  thus  kept  him  imprisoned  as  a  means  of  enforcing 
payment  of  that  demand.  He  maintains  that,  even  if  he  were 
bound  to  pay  the  extra  penny  as  a  matter  of  contract  and  it 
became  a  debt  recoverable  in  the  Courts,  the  company  could  not 
thus  take  the  law  into  their  own  hands  and  deprive  him  of  his 
liberty  in  order  to  enforce  payment.  If  that  were  an  accurate 
statement  of  the  position  the  plaintiffs  contention  would  be 
unanswerable.  But  it  is  not  an  accurate  statement  of  the  position. 
Undoubtedly  it  is  not  permissible  for  a  creditor,  except  under 
due  process  of  the  law,  to  abridge  the  liberty  of  his  debtor 
for  the  purpose  of  enforcing  payment.  But  the  abridgment  of  a 
man's  liberty  is  not  under  all  circumstances  actionable.  He 
may  enter  into  a  contract  which  necessarily  involves  the  surrender 
of  a  portion  of  his  liberty  for  a  certain  period,  and  if  the  act 
complained  of  is  nothing  more  than  a  restraint  in  accordance  with 
that  surrender  lie  cannot  complain.  Nor  can  he,  without  the  assent 
of  the  other  party, by  electing  to  put  an  end  to  the  contract, become 
entitled  at  once,  unconditionally  and  irrespective  of  the  (JHier 

(1)  21Q.B.D.,207. 
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party's  rights,  to  regain  his  liberty  as  if  he  had  never  H.  C.  of  a. 
surrendered  it.  A  familiar  instance  of  such  a  contract  is 
that  between  a  passenger  and  the  railway  company  which  under-  ^ he  Balmain 
takes  to  carry  him  on  a  journey.  If  the  passenger  suddenly 
during  the  journey  decided  to  abandon  it  and  to  leave  the 
train  at  the  next  station,  being  one  at  which  the  train  was 
not  timed  to  stop,  he  clearly  would  not  be  entitled  to  have 
the  train  stopped  at  that  station.  However  much  he  might 
object,  the  railway  company  could  lawfully  carry  him  on  to  the 
next  stopping  place  of  that  particular  train.  In  such  a  case  the 
passenger's  liberty  would  be  for  a  certain  period  restrained,  but 
the  restraint  would  not  be  actionable,  because  it  is  an  implied 
term  of  such  a  contract  that  the  passenger  will  permit  the 
restraint  of  his  liberty  so  far  as  may  be  necessary  for  the 
performance  by  the  company  of  the  contract  of  carriage  accord- 
ing to  the  time  table  of  tliat  train.  Or  a  person  may  con- 
ditionally, by  his  own  act,  place  himself  in  such  a  position  tliat  he 
cannot  complain  of  a  certain  restraint  of  his  liberty.  Take  an 
illustration  which  was  used  in  the  course  of  the  argument. 
Assume  that  the  turnstiles  on  the  company's  wharf  completely 
closed  the  opening  between  the  bulkheads,  that  they  were 
worked  on  the  penny  in  the  slot  system,  and  would  not  open 
except  when  a  penny  dropped  in  tlie  slot  operated  the  mechanism. 
If  under  these  circumstances  the  plaintiff,  having  opened  the 
entry  turnstile  by  his  penny  and  entered  the  wharf,  changed  his 
mind  about  crossing  in  the  company's  steamers,  and  wished  to 
return  at  once  to  the  street,  could  he  claim  that  he  was  not 
bound  to  use  the  ordinary  means  of  opening  the  exit  turnstile  by 
dropping  in  his  penny,  but  was  entitled  to  break  his  way  through 
it,  or  to  demand  from  the  company's  officers  that  they  sliould 
specially  unlock  the  apparatus  to  enable  him  to  pass  out  ?  If, 
under  the  circumstances,  the  officers  refused  to  comply  with  his 
request,  could  it  possibly  be  contended  that  the  company  would 
be  liable  to  an  action  for  false  imprisonment  ?  PrimA  facie,  no 
doubt,  any  restraint  of  a  person's  liberty  without  his  consent  is 
actionable.  But,  when  the  restraint  is  referable  to  the  terms  on 
whicli  the  person  entered  the  premises  in  which  he  complains  he 
was  imprisoned,  we  must  examine  those  terms  before  we  can 
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H.  C.  OF  A.  determine  whether  there  has  been  an  imprisonment  which  is 
actionable.  The  fallacy  in  the  plaintiffs  legal  position  lies  in 
TheBat.main  the  assumption  that,  immediately  he  abandoned  the  contract  to 
be  carried  to  Balmain  by  the  company's  steamer,  he  was  in  the 
same  position  as  if  the  wharf  was  one  to  which  the  public  had 
free  right  of  access,  that,  finding  his  exit  barred  by  the  turn- 
stiles, he  was  entitled  either  to  squeeze  past  them,  or  to  demand 
from  the  company's  officers  that  they  should  be  specially  released 
to  let  him  through.  Whether  that  assumption  is  or  is  not  justi- 
fiable depends  upon  the  terms  on  which  the  plaintiff  was  per- 
mitted to  enter  the  wharf.  In  ascertaining  those  terms  it  must 
be  remembered  that  the  wharf  was  not  a  place  to  which  the 
public  had  free  right  of  access.  If  it  had  been  so  no  one 
could  legally  place  upon  the  wharf  any  bar  or  obstruction 
to  the  free  entry  or  exit  of  any  member  of  the  public. 
But  it  was  not  a  public  place  in  that  sense.  It  was  private 
property.  No  one  had  a  right  to  enter  there  without  the 
company's  permission,  and  they  could  impose  on  the  members 
of  the  public  any  terms  they  thought  fit  as  a  condition  of 
entering  or  leaving  the  premises.  What  were  the  terms  on 
which  the  plaintift*  entered  the  company's  wharf  ?  There  was  no 
express  contract,  and  the  terms  must  therefore  be  implied  from 
the  circumstances.  In  dealing  witli  the  circumstances  I  leave  the 
question  of  the  notice  board  out  of  consideration.  In  my  view, 
it  is  immaterial  whether  the  company  did  what  was  reasonable 
to  direct  public  attention  to  the  notice,  or  whether  the  plaintiff 
ever  read  it  until  his  attention  was  called  to  it  by  the  ofiicer  at 
the  turnstile.  But  as  to  the  material  facts  from  which  the  con- 
tract must  be  implied  there  is  no  dispute.  The  plaintiff  was 
aware  that  the  only  entrance  to  and  exit  from  the  wharf  on  the 
land  side  was  through  the  turnstiles,  and  that,  to  quote  his  evi- 
dence, "  When  the  turnstile  was  not  released  there  was  a  complete 
barrier  stretching  across  the  whole  entrance,"  in  other  words, 
entrance  to  and  exit  from  the  wharf  were  completely  barred 
except  when  by  the  action  of  the  officer  in  charge  the  turnstile 
was  released.  He  also  knew  that  the  turnstiles  were  so  con- 
structed as  to  admit  only  persons  entering  the  wharf  through  the 
entry  turnstile,  and  only  persons  leaving  the  wharf  through  the 
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exit  turnstile,  that  the  passing  through  of  every  passenger  was   ^-  ^-  ®'  ^- 

automatically  registered  by  the  turnstile,  and  that  the  automatic       v_^ 

register  was  a  check  on  the  cash  taken  by  the  officer.   He  himself  thb  Balmaik 

in  speaking  to  one  of  the  officers  said,  "  If  it  is  the  question  of  ^^  ltd^^ 

putting  out  the  tally  of  your  turnstiles  I  can  squeeze  through    „     ^• 

^  ^  '^         ^  ^  »       Robertson. 

there,"  referring  to  the  eight  and  a-half  inch  space  before  men- 
tioned. Having  travelled  on  many  occasions  backward  and 
forward  by  the  company's  boats,  and,  as  he  says,  paid  his  fare  to 
the  officers  at  the  turnstiles,  he  must  have  been  aware  that  the 
company's  metiiod  of  conducting  their  business  was  to  release  the 
turnstiles  only  on  payment  of  a  penny,  and  that  in  every  case 
where  there  was  a  departure  from  that  method  "  the  tally  of  the 
turnstile,"  as  he  terms  it,  would  be  thrown  out. 

Such  being  the  condition  of  the  company's  premises,  and  such 
being  their  method  of  carrying  on  their  business,  the  plaintiff 
paid  his. penny  to  the  officer  and  went  through  the  entry  turn- 
stile on  to  the  wharf-  The  first  question  is,  what  is  the  contract 
to  be  implied  from  the  plaintiff's  payment  at  and  passing  through 
the  turnstiles  under  these  circumstances  ?  It  is  that  in  con- 
sideration of  that  payment  the  company  undertook  to  carry  him 
as  a  passenger  to  Balmain  by  any  of  their  ferry  boats  from  that 
wharf.  That  is  the  only  contract  which  could  be  implied  from 
those  circumstances,  and  the  plaintiff  was  permitted  to  enter  the 
wharf  for  the  purpose  of  that  contract  being  performed.  It  is 
not  denied  that  the  company  were  ready  to  perform  their  part, 
but  the  plaintiff,  as  far  as  one  party  can  do  so,  rescinded  the 
contract  and  determined  to  go  back  from  the  wharf  to  the  street. 
What  then  were  his  rights  ?  They  were,  in  my  opinion,  no  more 
and  no  less  than  they  would  have  been  if  he  had  landed  from  his 
own  boat  at  the  company's  wharf.  He  was  on  private  property. 
He  had  not  been  forced  or  entrapped  there.  He  had  entered  it 
of  his  own  free  will  and  with  the  knowledge  that  tlie  only  exit 
on  the  land  side  was  through  the  turnstile,  operated  as  a  part  of 
the  company's  system  of  collecting  fares  in  the  manner  I  have 
mentioned.  If  he  wished  to  use  the  turnstile  as  a  means  of  exit 
he  could  only  do  so  on  Complying  with  the  usual  conditions  on 
which  the  company  opened  them.  The  company  were  lawfully 
entitled  to  impose  the  condition  of  a  penny  payment  on  all  who 
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H.  C.  OP  A.    used  the  turnstiles,  whether  they  had  travelled  by  the  company's 

^^^'        steamers  or  not,  and  they  were  under  no  obligation  to  make  an 

ThkBalmain  exception   in  the   plaintiffs   favour.      The   company,  therefore, 

N«w  Ferry  jj^ing  lawfully  entitled  to  impose  that  condition,  and  the  plaintiff 

V.  being  free  to  pass  out  through  the  turnstile  at  any  time  on  com- 

ROBKRTSON. 

'  plying  with  it,  he  had  only  himself  to  blame  for  his  detention, 

O'Connor  J.  ^^^  there  was  no  imprisonment  of  which  he  could  legally  com- 
plain. Next,  had  he  the  right  to  force  his  way  through  tlie 
narrow  space  between  the  turnstile  and  the  bulkhead  ?  Clearl^^ 
he  had  not.  If  the  turnstile  had  filled  the  whole  space  between 
the  bulkheads,  it  could  not  be  contended  that  the  plaintiff  would 
have  been  entitled  to  break  it  open  in  order  to  pass  through. 
The  company's  officers  were,  in  my  opinion,  entitled  to  regard 
the  turnstile  as  blocking  the  whole  space,  not  only  for  the  neces- 
sary protection  of  the  mechanism  of  the  turnstiles  from  injury, 
but  also  because  it  was  a  necessary  part  of  their  system  of  col- 
lecting fares  on  entry  and  exit  that  the  turnstile  should  be  an 
effective  barrier  against  entry  and  exit  of  any  person  except  ou 
the  company's  conditions.  They  were  therefore  entitled  to  pre- 
vent the  plaintiff  from  squeezing  through  the  space  in  question, 
and  were  justified  in  meeting  the  plaintiffs  forcible  attempt  with 
as  much  force  as  was  reasonably  necessary  to  defeat  it.  It  is 
not  alleged  that  they  did  more,  and  any  assault  they  may 
have  committed  on  the  plaintiff  under  these  circumstances  was 
justified.  In  this  connection  I  may  observe  that  it  is  not  neces- 
sary to  determine  whether  or  not  this  justification  is,  strictly 
speaking,  open  to  the  company  on  the  pleadings.  The  case  has 
been  conducted  all  through  on  the  footing  that  it  is  open,  and,  if 
it  were  necessary,  the  Court  would  make  any  amendment  re- 
quired to  formally  shape  the  issues  in  accordance  with  the  way 
in  which  both  parties  regarded  them  at  the  trial. 

In  the  view  I  have  taken  of  this  case  it  has  become  unneces- 
sarv  to  refer  to  the  decisions  on  notices  which  were  cited  on  both 
sides.  But  I  desire  to  point  out  that  the  principle  laid  down  in 
Butler  w  Mavcltester,  Sheffield,  and  Lincolnshire  Railway  Co.  (1), 
relied  on  by  Mr.  Robertson,  has  no  application.  It  was  in  that 
case  common  ground  that,  unless  the  contract  of  carriage  had  been 

(1)  21  Q.B.D.,  207. 
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determined  by  the  plaintiff  *s  conduct,  he  was  not  a  trespasser  in   H.  0.  of  A. 

the  defendants*  carriage  and  could  not  be  forcibly  removed.     The 

defendants' contention  was  that  the  failure  on  the  part  of  the  thkBalmain 

plaintiff  to  perform  the  condition  of  producing  his  ticket  enabled  ^^  J^^^^ 

the  company  to  regard  the  contract  of  carriage  as  at  an  end  and  ^• 

.     .                                                   .     .                                     Robertson. 
to  treat  the  plaintiff  as  a  trespasser.   The  plaintiff's  case  was  that       

his  breach  of  that  condition,  although  it  rendered  him  liable  to  an  ^^°""®'  •'• 
action,  did  not  determine  the  contract,  and  that,  as  long  as  that 
subsisted,  he  was  lawfully  in  the  defendants'  carriage  and  could 
not  be  treated  as  a  trespasser.  The  Court  of  Appeal  took  the 
latter  view  and  upheld  the  plaintiff's  contention.  The  decision 
turned  entirely  on  the  question  whether  or  not  the  contract  of 
carriage  had  been  determined.  In  this  case  it  is  admitted  that 
the  plaintiff  himself  had  abandoned  the  contract  under  which  he 
was  to  be  carried  in  the  company's  steamers  to  Balmain.  It  is 
unnecessary  to  decide  whether,  if  he  had  remained  an  unreason- 
able time  on  the  wharf  after  the  contract  was  at  an  end,  refusing 
to  leave  it  either  by  steamer  or  in  compliance  with  the  company's 
conditions  by  the  turnstile,  the  company  would  not  have  been 
entitled  to  treat  him  as  a  trespasser  and  remove  him.  The  com- 
pany had  asserted  no  right  of  that  kind.  If  they  had  done  so, 
the  facts  would  have  been  more  like  those  in  Butler  v.  Manchester, 
Slieffi^eldy  and  Lincolnshire  Railway  Co.  (1)  with  the  important 
exception  that  there  did  not  exist  in  this  case  any  contract  such 
as  the  contract  which  in  that  case  gave  the  plaintiff  a  right  to 
remain  in  the  railway  carriage. 

Taking  then  the  whole  facts  in  this  case  together,  the  plaintiff, 
in  my  opinion,  was  not  entitled  to  succeed,  and  the  verdict  which 
the  jury  returned  in  his  favour  must  be  set  aside.  The  only 
remaining  question  is,  whether  this  Court  should  grant  a  new 
trial,  or  order  the  verdict  to  be  entered  for  the  defendants.  The 
•  Court  may  make  any  order  which  the  Supreme  Court  ought  to 
liave  made  in  the  first  instance.  That  Court  ought,  in  my 
opinion,  to  have  directed  a  verdict  to  be  entered  for  the  defendants. 
All  the  material  facts  were  before  them  as  they  have  been  before 
us.  It  is  impossible  that  any  jury  could  on  those  facts  find  a 
verdict  for  the  plaintiff  which  could  stand  for  one  moment  if 

(1)  21  Q.B.D.,  207. 
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H.  C.  OF  A.  questioned.     The  verdict  ought  therefore  to  have  been  entered 
for  the  defendants,  and  this  Court  must  now  order  accordingly 
ThkBalmain  that  the  verdict  for  the  plaintiff  be  set  aside  and  judgment  be 
^cZ  L™""  entered  for  the  defendants. 

V. 

Robertson.  ,  ^  7  1  7  i.  7. 
Appeal  aUowed,  Order  appealed  from  dis- 
charged. Order  absolute  to  enter  ver- 
dict for  the  defendants.  Appellants  to 
pay  the  respondent's  costs  of  the  appeal, 
undertaking  to  set  off  such  coats  against 
any  costs  payable  by  the  respondent 


O'Connor  J. 


Solicitors  for  the  appellants,  McDonell  &  Moffitt. 
Solicitor  for  the  respondent,  J,  /.  Jagelman. 


C.  A.  W. 
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Defendant, 

AND 

LUDLOW Respondent. 
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H.  C.  OF  A.  ^N   appeal   FROM   THE   SUPREME   COURT  OF 

1906.  NEW  SOUTH  WALES. 


Sydney,     APPEAL  from  a  decision  of  Walker  J.,  20th  June  1906. 

Oct.  11.  12. 

The  case  turned  wholly  on  questions  of  fact 

GrifflbhCJ., 

O'Connor  J  J.  Appeal  disviisscd  with  costs.   Decree  varied 

by  consent     Appellant  to  pay  respond- 
ent's costs  of  the  appeal. 

Solicitors,  for  appellant,  McCoy  &  McCoy. 
Solicitor,  for  respondent,  H.  R.  Way. 
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BOBTELMES Appellant; 

AND 

BRENAN Respondent. 

ON     APPEAL     FROM     THE     POLICE      MAGISTRATE      EXERCISING 
FEDERAL  JURISDICTION  IN  PETTY  SESSIONS  AT  BRISBANE. 

Z>eportation — Extra-Urritorialiiy — Admxasityii  of  aliens  as  residents  u]x>n  coiiditions  H.  C.  of  A. 

— IiUei-national  law — IHght  to  expel  alien  frieiids — The  Constitution  (63  dk  64  1906. 

Vict.  e.   12),  sec.  51  (xix.),  (xxvi.),  (xxix.)>  (xxx.) — Pacific  Islands  Labourers        ^— v— ^ 

Act  1901,  sec.  8.  Brisbane, 

Oct.  1,  2. 
It  is  an  attribute  of  sovereignty  that  every  State  is  entitled  to  decide  what         

aliens  shall  or  shall  not  become  members  of  its  community.     The  righi  of  a    Griffith  O.J., 

Barton  and 
nation  to  expel  or  deport  foreigners  from  the  country  is  as  unqualified  and     O'Connor  JJ. 

undeniable  as  the  right  to  exclude  them  from  entering  the  country,  whether 

they  are  alien  friends  or  enemies. 

■ 

Tills  power  could  be  delegated  by  the  Imperial  authority  to  the  Common- 
wealth Parliament,  and  was  properly  delegated  by  virtue  of  the  Constitution, 
sec.  51,  which  gave  the  Parliament  full  authority  to  legislate  as  a  sovereign 
body  on  the  subject  of  (inter  alia)  **  naturalization  and  aliens." 

Semble  :  In  Australia  such  a  power  can  be  exercised  by  the  Executive  only 
when  authorized  by  Statute. 

Appellant  was  a  kanaka  labourer  introduced  into  Queensland  under  the 
special  conditions  of  the  State  Pacific  Island  Immigration  Act  (44  Vict. 
No.  17).  Under  sec.  8  of  the  Federal  Pacific  Islands  Labourers  Act  1901,  a 
Court  of  summary  jurisdiction,  upon  being  satisfied  that  a  Pacific  Island 
latjourer,  found  in  the  Commonwealth  before  31  st  December  1906,  and  reason- 
ably supposed  not  to  be  employed  under  agreement,  is  not  or  has  not  been  so 
employed  for  a  month  past,  may  order  his  deportation  from  Australia.  Appel- 
lant was  brought  before  a  police  magistrate,  who  declared  himself  satisfied, 
and  ordered  his  deportation. 

Held^  that  the  right  to  expel  involved  the  right  to  do  all  things  necessary  to 
make  the  expulsion  effective,  among  which  was  necessarily  included  the  act 
of  deportation,  to  the  extent  of  the  complete  extrusion  of  the  alien  from  the 


Brenan. 


396  HIGH  COURT  [1906. 

H.  C.  OF  A.  territorial  borders  of  the  State.     The  extra-territorial  constraint  necessarily 

1906.  consequent  upon  the  act  of  expulsion  was  immaterial  to  the  validity  of  the 

''-^<' — '  right  of  deportation. 

ROBTELME.V 

V.  HM  further,  that  the  right  of  expulsion  was  not  limited  to  ordering  the 

deportation  of  the  alien  to  the  place  whence  he  came ;  the  right  was  general 
and  unlimited,  and  could  be  exercised  by  tlie  deporting  State  in  whatever 
manner  and  to  whatever  place  was  necessary  for  e£fective  deportation. 

Semble :  A  foreigner  who  enters  a  sea-girt  State,  deportation  from  which 
must  necessarily  involve  extra-territorial  constraint,  may  be  assumed  to  con- 
sent to  such  constraint  as  a  condition  of  his  admission  to  the  country  in  the 
event  of  his  deportation  becoming  necessary. 

Appeal  from  an  order  of  a  police  magistrate  exercising  federal 
jurisdiction  under  the  Pacific  Islands  Labourers  Act  1901,  sec.  8. 

Appellant  was  a  kanaka  labourer  imported  into  Queensland 
under  the  Pacific  Island  Immigration  Act  (Qd.)  (44  Vict.,  No.  17) 
and  regulations  thereunder.  In  1906  he  was  brought  before  a 
police  magistrate  sitting  in  Petty  Sessions,  and  charged  with  being 
a  Pacific  Island  labourer  found  in  Australia  before  31st  December 
1906,  and  reasonably  supposed  not  to  be  employed  under  an  agree- 
ment within  tlie  meaning  of  the  Federal  Pacific  Island  Labourers 
Act  1901.  The  magistrate  was  satisfied  that  appellant  had  not 
been  employed  under  agreement  for  the  preceding  month,  and 
ordered  his  deportation.  He  appealed  from  this  order  to  the  High 
Court. 

Stumm,  for  the  appellant.  It  is  not  within  the  powers  of  the 
Commonwealth  to  pass  an  Act  expelling  a  person  who  has 
entered  Australia  and  become  a  resident.  The  furthest  that  the 
Privy  Council's  decisions  have  gone  in  this  direction  is  in  Attorney- 
General  for  Canada  v.  Cain;  The  Same  v.  Gilkvla  (1),  which 
was  based  on  the  Dominion  Alien  Labour  Acts  (60  &  61  Vict, 
c.  11,  sec.  6)  as  amended  by  1  Edw.  VII.  c.  13,  sec.  13,  passed  by 
the  Dominion  legislature,  authorizing  the  expulsion  of  a  person 
who  has  wrongfully  entered  Canada,  and  his  deportation  to  the 
country  whence  he  came.  But  a  law  directing  the  expulsion  of 
a  man  who  has  lawfully  entered,  or  his  deportation  to  a  vague 
anywhere,  is  unauthorized  and  unconstitutional.     In  those  cases 

(1)  (1906)  A.C.,  542  ;  22  T.L.R.,  757. 
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V. 

Bbenan. 


the  power  of  expulsion    was  held  to  be   a   necessary   adjunct  H.  C.  of  A. 

to  the  power  of  exclusion.     But  exclusion  and  expulsion  differ 

from  each  other  and  from  general  deportation ;  and  there  is  an   robtklmbs 

important  difference  between  expulsion  of  alien  enemies  and  alien 

friends.     There  is  no  right  by  Crown  prerogative  to  expel  an 

alien  friend ;  that  cannot  be  done  by  the  executive  power ;  it  can 

only  be  authorized  by  Statute. 

[Griffith  C.J. — The  Crown's  right  to  exclude  an  alien  may 
have  fallen  into  disuse  in  England,  but  it  still  exists  there,  and  is 
actively  used  in  foreign  countries.] 

In  Muagrove  v.  Chun  Teeong  Toy  (1)  counsel  for  the  Crown 
claimed  only  the  right  to  exclude,  not  to  expel ;  and  the  Privy 
Council  refused  to  decide  any  more  than  that  an  alien  could  not 
maintain  an  action  to  assert  a  right  to  enter  British  dominions. 
In  In  re  Adam  (2)  a  French  officer  was  expelled  from  Mauritius  ; 
this  was  under  the  French  laws  still  observed  in  that  island,  and 
the  Law  Lords  seem  to  have  considered  it  a  power  peculiar  to 
that  system.  He  had  never  acquired  any  status  but  that  of  alien 
friend.  The  Privy  Coimcil  (3)  cited  Vaftel  as  an  authority  for 
the  right  to  expel  any  alien  ;  but  Vattel  in  fact  said  nothing  about 
expulsion,  only  exclusion :  (Book  I.,  sec.  231;  Book  ii.,  sec.  125).  In 
England  it  has  always  been  necessary  to  pass  Acts  of  Parliament 
even  to  authorize  the  handing  over  of  fugitive  criminals  to 
foreign  countries.  In  Tlie  Creole  (4)  several  Law  Lords  were 
asked  for  their  opinion  whether  England  could  give  up  slaves 
who  had  recovered  their  liberty  by  ttipturing  the  slaving  ship. 
The  opinion  was  that  the  power  was  not  inherent  in  the  Crown ; 
it  must  be  substantiated  by  Act  of  Parliament. 

[Griffith  C.J. — That  is  so  as  regards  extradition  :  Brown  v. 
Lizara  (5).  But  this  was  only  a  recosjnition  of  the  power  of  the 
sovereign  to  exclude  or  expel  aliens.  The  kanakas  came  in  only 
on  a  conditional  permission  to  enter  and  remain.  What  rights 
of  residence  can  that  give  them  ?] 

All  the  Queensland  legislation  recognizes  the  rights  of  the 
kanaka  labourers  to  reside  there,  and  only  to  be  returned  to 


(1)  (1891)  AC,  272. 

(2)  1  Moo.  P.C.C,  460. 

(3)  1  Moo.  P.O.C.,  460,  at  p.  471. 


(4)  64  Hansard  Rep.,  col.  27  ;  317 

(5)  2  C.L.R.,  837,  at  p.  851. 
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H.  C.  OF  A.  their  own   islands.      The   Commonwealth   can   only  derive   its 
_*        power  to  make  this  law  from  sec.  51,  sub-sees.  xix.  (Aliens)  and 

RoBTELMEs    XXVI.  (Spccial  laws  for  people  of  any  race),  or  possibly  xxix. 
Brenan.      (External  affairs),  or  xxx.  (Pacific  Islands). 

[Griffith  C.J. — Sub-sec.  xix.  authorizing  laws  as  to  aliens 

implies  that  the  Commonwealth  may  make  any  laws  with  regard 
to  aliens  that  a  sovereign  power  can  make.] 

In  Fimrj  Yiie  Ting  v.  United  States  (1)  it  was  held  that  the 
expulsion  law  there  in  question  was  invalid.  In  that  judgment 
Field  J.,  who  had  delivered  the  judgment  of  the  Court  in  Chae 
Chan  Piny  v.  Unit&l  States  (2),  dissented  from  the  Court.  An 
alien  friend,  having  lawfully  entered  the  country,  has  an  inalien- 
able right  to  reside  there  unless  such  right  is  prohibited  by  Statute 
from  accruing :  Mtingrove  v.  Chtin  Teromj  Tiyy  (3);  Law  Quarterly 
Review,  vol.  xiii.,  pp.  165,  184 ;  vol.  vi.,  p.  27  ;  and  Coke  (Inst.  III., 
180),  all  hold  that  there  is  no  power  to  expel  ah  alien  friend, 
apart  from  Statute.  A  law  authorizing  the  deportation  indis- 
criminately of  all  aliens,  whether  lawfully  resident  or  not,  and  to 
an  undetermined  destination,  is  invalid.  The  appellant  lawfully 
entered  and  acquired  a  right  of  a  residence  in  the  State  based  on 
the  State  Acts,  which  regulate  his  coming  and  remaining  there. 
Those  rights  cannot  be  and  are  not  taken  awaj^  by  the  Common- 
wealth legislation. 

Mac(jregor,  for  respondent.  This  legislation  was  authorized  by 
the  Constitution,  sec.  51,  sub-sees,  xix.,  xxvi.,  xxix.,  xxx.,  which 
give  the  Parliament  the  powers  of  a  sovereign  authority  on  the 
topics  there  indicated :  D'Eindfni  v.  Ped<ler  (4) ;  Powell  v. 
Apollo  Candle  Co.  (5) ;  Hodge  v.  Qxieen  (6);  Reg.  v.  Burah  (7); 
Deahin  v.  Webb  (8) ;  Dowries  v.  Bidivell  (9).  Apart  from  these 
special  powers  the  Commonwealth  has  an  inherent  general 
power  to  direct  the  deportation  of  undesirable  people  under  its 
general  power  to  legislate  for  the  peace  and  good  government  of 
the  people.  Under  the  special  powers,  at  any  rate,  the  Com- 
monwealth can  exercise  full  sovereignty:   MCidloch   v.  Mary- 

(1)  149  U.S.,  698.  (6)  9  App.  Cos.,  117,  at  p.  133. 

(2)  130  U.S.,  581.  (7)  3  App.  Cas.,  889,  at  p.  904. 

(3)  (1891)  A.C.,  272,  at  p.  276.  (8)  1  C.L.R.,  585,  at  p.  605. 

(4)  I  C.L.R.,  91,  at  pp.  109-110.  (9)  182  U.S.,  244,  at  p.  288. 

(5)  10  App.  Cas,,  282,  at  p.  288. 
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laTid  (1).     The  sole  authorization  for  the  Canadian  deportation   H.  C.  of  A. 
law  was  the  power  to  legislate  for  "  naturalization  and  aliens."        ^ 
The  sovereign  power,  once  it  is  established,  enables  the  deporta-   Robtelmks 
tion  of  any  person,  alien  friend  or  enemy,  resident  or  not,  at  will :     brenan. 

Attorney-General  for  Canada  v.  Cain  and  Oilhula  (2).     These       

kanakas  never  acquired  any  rights  by  virtue  of  their  residence 
in  the  State;  the  Acts  under  which  they  were  imported  pro- 
hibited that,  and  always  contemplated  their  going  back  soon, 
not  permanently  remaining.  Under  the  United  States  Con- 
stitution the  right  to  deport  has  always  been  recognized :  FoTig 
Yue  Ting  v.  United  States  (3);  Lem  Moon  Sing  v.  United  States 
(4);  Wong  Wingv,  United  States  (o) :  United  States  v.  Wong  Kim 
Ark  (6)  ;  Li  Sing  v.  United  States  (7) ;  United  States  v.  Ju  Toy 
(8).  There  has  been  English  legislation  giving  power  to  remove 
aliens  from  the  realm  for  the  preservation  of  the  public  peace : 
45  &  46  Vict.  c.  25,  sec.  15 ;  and  in  Queensland,  5  Edw.  VII.  No. 
24,  for  the  deportation  of  criminals  coming  in  from  other  States. 
No  objection  can  be  taken  to  the  form  of  the  Commonwealth 
Statute;  even  if  the  person  deported  could  allege  that  the 
deporting  officer  acted  in  excess  of  what  was  necessary,  the  law 
is  valid. 

Cur.  adv.  vvU. 

Griffith  C.J.  The  question  for  determination  on  this  appeal 
arises  under  sec.  8  of  the  Pacific  Island  Labourers  Act  1901, 
which  provides  that: — ^''(l)  An  officer  authorized  in  that  behalf 
may  bring  before  a  court  of  summary  jurisdiction  a  Pacific 
Island  labourer  found  in  Australia  before  the  thirty-first  day  of 
December,  one  thousand  nine  hundred  and  six,  whom  he  reason- 
ably supposes  not  to  be  employed  under  an  agreement ;  and  the 
Court,  i{,satisfied  that  he  is  not  and  has  not  during  the  preceding 
month  been  so  employed,  shall  order  him  to  be  deported  from 
Australia,  and  he  shall  be  deported  accordingly.  (2)  The  Minister 
may  order  a  Pacific  Island  labourer  found  in  Australia  after  the 

(1)  4  Wheat.,  316,  at  p.  406.  (5)  163  U.S.,  228,  at  p.  236. 

(2)  (1906)  A.G.,  542;  22  T.L.R.,  (6)  169  U.S.,  649,  at  p.  699. 
178.  (7)  180  U.S.,  486,  at  p.  494. 

(3)  149  U.S.,  698,  at  p.  704.  (8)  198  U.S.,  253. 

(4)  158  U.S.,  538,  at  p.  547. 
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H.  C.  OF  A.  thirty-first  day  of  December,  One  thonsand  nine  hundred  and  six, 
^ '^       to  be  deported  from  Australia,  and  thereupon  he  shall  be  deported 

KoBTKLMEs   accordingly." 
Brknan  '^^^  main  point  taken  for  the  appellant  is  that  the  enactment 

that  a  Pacific  Island  labourer  may  be  deported  from  Austmlia  is 

beyond  the  constitutional  powers  of  the  Commonwealth  Parlia- 
ment, and  that  therefore  this  Court  ought  to  refuse  to  give  effect 
to  it.  Now,  there  can  be  no  doubt  that,  to  use  the  words  of 
the  Judicial  Committee  of  the  Privy  Committee  in  the  case  of 
Tht  Attomey-Oeiieral  for  Canada  v.  Cain  and  Gilhula  (I), 
decided  on  30th  July  last, "  one  of  the  rights  preserved  by  the 
supreme  power  in  every  State  is  the  right  to  refuse  to  permit  an 
alien  to  enter  that  State,  to  annex  what  conditions  it  pleases  to 
the  permission  to  enter  it,  and  to  expel  or  deport  from  the  State, 
at  pleasure,  even  a  friendly  alien,  especially  if  it  considers  his 
presence  in  the  State  opposed  to  its  peace,  order,  or  good  govern- 
ment, or  to  its  social  or  material  interests."  For  that  proposition 
the  learned  Lord  who  delivered  the  opinion  of  the  Privy  Council 
referred  to  Vattel.Law  of  Nations,  book  I.,  sec.  231 ;  book  ii.,  sec. 
125.  He  added  later  on  in  the  judgment  (2)  : — "  The  power  of 
expulsion  is,  in  truth,  but  the  complement  of  the  power  of 
exclusion.  If  entry  be  prohibited  it  would  seem  to  follow  that 
the  Government  which  has  the  power  to  exclude  should  have  the 
power  to  expel  the  alien  who  enters  in  opposition  to  its  laws." 
It  also  follows  in  my  opinion  equally  clearly  that,  since  the 
supreme  power  of  the  State  may  annex  what  conditions  it 
pleases  to  the  permission  to  enter,  so  it  may  make  it  one  of  those 
conditions  that  the  residence  shall  only  continue  so  long  as  the 
supreme  power  thinks  fit ;  that  is,  that  the  permission  to  the  alien 
to  enter  may  be  a  conditional  permission,  so  that  as  soon  as  the 
supreme  power  thinks  that  it  is  undesirable  that  the  alien  should 
continue  to  be  within  its  boundaries,  it  may  order  his  removal. 
That  power  has  been  rarely  asserted  in  England.  It  has  been 
legislatively  asserted  in  the  two  Statutes  that  Mr.  Macgregor 
cited  to  us,  of  which  the  latter,  45  &  46  Vict.  c.  45,  merely 
re-enacted  temporarily  the  earlier  Act,  11  &;  12  Vict.  It  is  said 
that   the  existence  of  the  power  has   been  denied  by  eminent 

(1)  22  T.L.R.,  757,  at  p.  758.  (2)  22  T.L.R.,  757,  at  p.  759. 
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1906 
authorities  referred  to  in  that  way.      What  was  denied,  I  think,       ^_^ 

was  the  right  or  power  of  the  Executive   Government,  in  the   Robtelmbs 
absence  of  any  legislative  provision,  to  exercise  wliat  was  called     brmtan. 

the  prerogative  right  of  the  Crown  for  that  purpose.     I  do  not       

think  it  ever  entered  into  the  minds  of  any  of  those  eminent 
persons  to  deny  that  it  was  an  essential  prerogative  of  a  sovereign 
State  to  determine  who  shall  be  allowed  to  come  within  its 
dominions,  share  in  its  privileges,  take  part  in  its  government,  or 
even  share  in  the  products  of  its  soil.  The  same  doctrine  is 
definitely  established  in  the  United  States  of  America,  to  whose 
Courts  we  often  in  this  Court  have  recourse  to  assist  us  in 
ascertaining  and  defining  principles  of  law,  especially  such  as  are 
applicable  to  a  federation.  I  will  refer  only  to  the  case  of  Fong 
Yue  Ting  v.  United  States  (1).  It  is  true  that  the  judgment 
of  the  Court  in  that  case  was  not  unanimous,  but  with  the  doctrine 
stated  in  the  passages  to  which  I  have  to  refer  the  dissenting 
Judges  do  not  disagree.  The  difference  of  opinion  was  as  to  the 
applicability  of  this  doctrine  to  the  facts  of  the  particular  case. 
In  the  earlier  case  of  Ghae  Chan  Ping  v.  United  States  (2)  the 
validity  of  a  former  Act  of  Congress,  excluding  Chinese  labourers 
from  the  United  States,  under  the  circumstances  therein  stated, 
had  been  affirmed  by  the  Supreme  Court.  The  following  passages 
were  read  from  the  judgment  of  the  Court  in  that  case,  and 
adopted,  and  I  think  they  may  be  taken  to  lay  down  the  accepted 
law  of  the  United  States  of  America.  The  first  passage  is  (3) : — 
"  Those  labourers  are  not  citizens  of  the  United  States  ;  they  are 
aliens.  That  the  government  of  the  United  States,  through  the 
action  of  the  legislative  department,  can  exclude  aliens  from  its 
territory  is  a  proposition  which  we  do  not  think  open  to  con- 
troversy. Jurisdiction  over  its  own  territory  to  that  extent  is 
an  incident  of  every  independent  nation.  It  is  a  part  of  its 
independence.  If  it  could  not  exclude  aliens,  it  would  be  to  that 
extent  subject  to  the  control  of  another  power."  And,  again, 
quoting  from  the  same  decision  (4) : — "  To  preserve  its  independ- 
ence, and  give  security  against  foreign  aggression  and  encroach- 

(1)  149  U.S.,  698.  (.3)  149  U.S.,  698,  at  p.  705. 

(2)  130  U.S.,  581.  (4)  149  U.S.,  698,  at  p.  706. 
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*  nearly  all  other  considerations  are  to  be  subordinated.   It  matters 

RoBTKLMEs  Hot  iu  what  form  such  aggression  and  encroachment  come,  whether 

Brenan.  from  the  foreign  nation  acting  in  its  national  character,  or  from 

vast  liordes  of  its  people  crowding  in  upon  us.     The  government, 

OrifAth  C.J.  .  1.1  1  'IP  •  1 

possessing  the  powers  which  are  to  be  exercised  for  protection  and 
security,  is  clothed  with  authority  to  determine  the  occasion  on 
which  the  powers  shall  be  called  forth  ;  and  its  determination,  so 
far  as  the  subjects  affected  are  concerned,  is  necessarily  conclusive 
upon  all  its  departments  and  officers.      If,  therefore,  the  govern- 
ment of  the  United  States,  through  its  legislative  department, 
considers  the  presence  of  foreigners  of  a  different  race  in  this 
country,  who  will  not  assimilate  with  us,  to  be  dangerous  to  its 
peace  and  security,  their  exclusion  is  not  to  be  stayed  because  at 
the  time  there  are  no  actual  hostilities  with  the  nation  of  which 
the  foreigners  are  subjects.      The  existence  of  war  would  render 
the  necessity  of  the  proceeding  only  more  obvious  and  pressing. 
The  same  necessity,  in  a  less  pressing  degree,  may  arise  when 
war  does  not  exist,  and  the  same  authority  which  adjudges  the 
necessity  in  one  case  must  also  determine  it  in  the  other.     In 
both  cases,  its  determination  is  conclusive  upon  the  judiciarj-. 
If   the   government   of   the    country   of   which    the   foreigners 
excluded  are  subjects  is  dissatisfied  with  this  action,  it  can  make 
complaint  to  the  executive  head  of  our  government,  or  resort  to 
any  other  measure  which,  in  its  judgment,  its  interest  or  dignity 
may  demand  ;  and  there  lies  its  only  remedy.     The  power  of  the 
government  to  exclude  foreigners  from  the  country,  whenever,  in 
its  judgment,  the  public  interests  require  such  exclusion,  has  been 
asserted  in  repeated  instances,  and  never  denied  by  the  executive 
or  legislative  departments."      The  Court  then  referred  to  a  later 
case,   Nishimura   Ekiv.    v.    United    States  (1),    in    which   the 
Supreme  Court  expressed  the  doctrine  in  these  words : — "  It  is 
an  accepted  maxim  of  international  law,  that  every  sovereign 
nation  has  the  power,  as  inherent  in  sovereignty,  and  essential  to 
self-preservation,  to  forbid  the  entrance  of  foreigners  within  its 
dominions,  or  to  admit  them  only  in  such  cases  and  upon  such 
conditions  as  it  may  see  fit  to  prescribe."     The  Court  went  on 

(1)  142  U.S.,  651,  at  p.  659. 
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to  say  (1)  : — "  The  right  of  a  nation  to  expel  or  deport  foreigners,  ^'  ^-  ^^  ^ 

who   have   not   been   naturalized   or  taken   any  steps  towards  v_^ 

becoming  citizens  of  the  country,  rests  upon  the  same  grounds,  Robtklmes 

and  is  as  absolute  and  unqualified  as  the  right  to  prohibit  and  brbnan. 

prevent  their  entrance  into  the  country."  

^  •^  Griffith  C.J. 

These  doctrines  may  be  taken  to  be  the  settled  law  of  the 
British  Empire  as  well  as  of  the  United  States.  How  then  do 
they  apply  to  the  present  case  ?  The  question  first  of  all  arises: 
What  is  the  status  of  Pacific  Islanders  ?  What  are  they  ?  They 
are  aliens ;  that  is  indisputable.  Not  only  are  they  aliens,  but 
by  the  law  of  Australia,  so  far  as  I  know  it,  it  is  impossible  for 
them  to  become  anything  else.  If  that  is  so,  the  power  resides 
somewhere  of  excluding  them  from  Australia,  whenever  the 
proper  authority  determines  that  they  shall  be  excluded.  I  doubt 
whether  the  Executive  authority  of  Australia,  or  of  any  State, 
could  deport  an  alien  except  under  the  conditions  authorized  by 
some  Statute,  but  it  is  not  necessary  to  discuss  that  question 
now.  It  was  fully  considered  by  this  Court  in  the  case  of  Brown 
y:  Lizar8{2). 

In  the  present  case  the  Commonwealth  Parliament  has  passed 
the  Statute  which  I  mentioned  at  the  opening  of  my  judgment. 
The  next  question,  therefore,  is,  had  the  Commonwealth  Parlia- 
ment power  to  pass  such  a  Statute  ?  First,  as  to  whether  such  a 
power  can  be  delegated  by  the  Imperial  authority.  On  that  the 
case  I  have  already  referred  to — The  Attorney-General  for 
Canada  v.  Cain  and  OilhuUi  (3) — lays  down  the  doctrine  in  clear 
and  explicit  terras.  "The  Imperial  Government  might  delegate 
those  powers  to  the  governor  or  the  Government  of  one  of  the 
Colonies,  either  by  Royal  Proclamation  which  has  the  force  of 
a  Statute  (Campbell  v.  Hall)  (4),  or  by  a  Statute  of  the  Imperial 
Parliament,  or  by  the  Statute  of  a  local  Parliament  to  which  the 
Crown  has  assented.  If  this  delegation  has  taken  place,  the 
depositary  or  depositaries  of  the  executive  and  legislative  powers 
and  authority  of  the  Crown  can  exercise  those  powers  and  that 
authority  to  the  extent  delegated  as  effectively  as  the  Crown 
could  itself  have  exercised  them."     Reference  was  then  made  to 

(1)  149  U.S.,  698,  at  p.  707.  (3)  22  T.L.R..  757,  *t  p.  758. 

(2)  2  C.L.R.,  837.  (4)  Cowp.,  204. 
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H.  C.  ofa.  t^yo  cases  which  established  that  proposition,  and  the  case  of 
Hodge  v.  TIte  Queen  (1)  was  also  cited,  in  which  it  was  decided 

RoBTELMEs  that  a  Colonial  legislature  has,  within  the  limits  prescribed  by 
the  Statute  which  creates  it,  an  "  authority  as  plenary  and  as 
ample  ...  as  the  Imperial  Parliament  in  the  plenitude  of 
its  power  possessed  and  could  bestow."  Has,  then,  the  Common- 
wealth Parliament  that  power;  has  it  been  delegated  to  it,  or 
conferred  upon  it  ?  The  Commonwealth  Parliament  has  power 
to  make  whatever  laws  it  may  think  fit  "  for  the  peace,  order, 
and  good  government  "  of  the  Commonwealth  with  respect,  among 
other  things,  to  "  naturalization  and  aliens."  The  power  to  make 
such  laws  as  Parliament  may  think  fit  with  respect  to  aliens 
must  surely,  if  it  includes  anything,  include  the  power  to  deter- 
mine the  conditions  under  which  aliens  may  be  admitted  to  the 
country,  the  conditions  under  which  they  may  be  permitted  to 
remain  in  the  country,  and  the  conditions  under  which  they  may 
be  deported  from  it.  I  cannot,  therefore,  doubt  that  the  Common- 
wealth Parliament  has  under  that  delegation  of  power  authority 
to  make  any  laws  that  it  may  think  tit  for  that  purpose;  and  it 
is  not  for  the  judicial  branch  of  the  Government  to  review  their 
actions,  or  to  consider  whether  the  means  that  they  have  adopted 
are  wise  or  unwise.  So  far,  therefore,  the  Statute  appears  to  be 
intra  vires,  and  one  to  which  effect  must  be  given. 

The  most  serious  difficulty  suggested  was,  however,  that  the 
deportation  of  a  person  from  Australia  will  necessarily,  owing  to 
the  geographical  po^sition  of  the  Commonwealth,  result  in  the 
imprisonment  of  the  person  deported  beyond  the  territorial  juris- 
diction of  the  Colony.  That  is  no  doubt  true,  and  it  is  equally 
clear  that  the  legislature  of  the  Commonwealth  cannot  make 
any  laws  which  have  effect  as  laws  beyond  its  own  territorial 
limits,  that  is  to  say  three  marine  miles  from  the  coast,  except 
so  far  as  its  laws  are  in  force  on  board  ships  trading  between 
different  ports  of  the  Commonwealth.  That  was  the  view  pre- 
sented in  the  case  of  the  Attorney -General  for  Canada  v.  Cain 
and  Oilhida  (2)  to  the  Canadian  Court,  and  accepted  by  it. 
That  Court  thought  that  a  Statute  passed  by  the  Dominion 
Parliament  under  a  power  conferred  in  similar  terms  dealing 

(1)  9  App.  Cas.,  117,  at  p.  132.  (2)  22  T.L.R.,  757. 
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with  naturalization  of  aliens  was  invalid.      That  question  also  ^-  C.  of  A. 
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was   dealt   with    in    the  judgment   of  the    Privy    Council,   as 
follows  (1) : — "  But  as  it  is  conceded  that  by  the  Law  of  Nations   robtfxmiw 
the  supreme  power  in  every  State  has  the  right  to  make  laws 
for  the  exclusion  or  expulsion  of  aliens,  and  to  enforce  those 
laws,  it  necessarily  follows  that  the  State  has  the  power  to  do 
those  things  which  must  be  done  in  the  very  act  of  expulsion,  if 
the  right  to  expel  is  to  be  exercised  effectively  at  all,  notwith- 
standing the  fact  that  constraint  upon  the  person  of  the  alien 
outside   the   boundaries   of   the  State  or  the  commission   of  a 
trespass  by  the  State  officer  on  the  territories  of  its  neighbour 
in  the  manner  pointed  out  by  Mr.  Justice  Anylin  in  his  judg- 
ment should  thereby  result."     Their  Lordships  then  referred  to 
the  case  of  In  re  Adam  (2),  decided  by  the  Judicial  Committee 
of  the  Privy  Council  in  1837,  in  which  it  was  held  that  this 
sovereign  power  was  vested  in  the  Governor  of  the  Island  of 
Mauritius,  although,  of  course,  a  person  could  not  be  deported 
from  that  island  without  involving  his  imprisonment  on  board 
the  ship  that  took  him  away.     The  actual  question  in  that  case 
was  whether  power  had  been  delegated  by  the  Sovereign  to  the 
Governor,  or  the  Executive  authority  of  the  Island  of  Mauritius. 
According  to  French  law,  which  was  in  force  in  the  Colony,  it 
had  been  delegated  to  them,  and,  therefore,  there  was  no  question 
of  the  absence  of  sufficient  legislative  enactment.    By  the  French 
law   the  Governor  was  authorized,  without  further  legislative 
enactment,  to  take  the  necessary  steps  for  deportation,  except  as 
to  the  difficulty  of  extra-territorial  restraint.     The  material  part 
of  the  judgment  is  as  follows  (1) : — *'  The  question,  therefore,  for 
decision  in  this  case  resolves  itself  into  this :  has  the  Act  60  & 
61  Vict.  c.  11,  assented  to  by  the  Crown,  clothed  the  Dominion 
Government  with  the  power  the  Crown   itself   heretofore   un- 
doubtedly possessed  to  expel  an  alien  from  the  Dominion,  or  to 
deport  him  to  the  country  whence  he  entered  the  Dominion  ? 
If  it  has,  then  the  fact  that  extra-territorial  constraint   must 
necessarily    be    exercised    in    effecting    the    expulsion    cannot 
invalidate   the   warrant   directing   expulsion   issued   under   the 


(1)  22  T.L.R.,  757,  at  p.  759. 


(2)  1  Moo.P.C.C,  460. 
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Applying  those  principles   to   the   present  case  we   are  bound 

RoBTBLMEs  ^  ^olcl  that  thc  Pacific  Island  Labourers  Act  1901,  assented  to 
H  KNAx  ^y  ^^®  Crown,  has  clothed  the  proper  authorities  of  the  Common- 
wealth  with  the  power,  which  the  Crown  itself  undoubtedly  pos- 
sesses in  its  right  of  sovereignty,  to  expel  this  appellant  from  the 
Commonwealth.  It  is  true  that  the  learned  Lord  who  delivered 
the  judgment  of  the  Board  in  Cain  and  Gilhula^s  Case  used  the 
expression  "  deport  him  to  the  country  whence  he  entered  the 
Dominion,"  but  it  is  clear  that  that  cannot  be  the  limit  of  the 
power.  The  deporting  State  has  no  authority  bej^ond  its  own 
borders.  All  it  can  do  is  to  extrude  the  alien.  What  becomes  of 
him  afterwards  is  for  him,  not  for  them.  It  may  be  that  it  WDuld 
be  unreasonable  to  take  him  against  his  will  to  some  place  which 
is  not  his  own  home,  but  the  remedy  must  be  sought  elsewhere. 
I  gave  an  instance  in  the  course  of  the  argument  of  the  case  of 
an  alien,  whom,  for  instance,  tlie  Swiss  Confederation  desired  to 
expel  from  Switzerland.  Suppose  he  was  a  Russian,  or  an 
Englishman,  or  a  Spaniard,  it  is  quite  clear  that  they  would  have  no 
authority  to  convey  him  through  the  territories  of  neighbouring 
powers  to  his  original  home.  But  that  they  have  power  to  expel 
him  from  Switzerland  is  beyond  all  doubt :  what  happens  to  him 
afterwards  is  a  matter  to  be  considered  on  other  grounda  I  am, 
therefore,  of  opinion,  on  the  authority  of  this  decision,  that  the 
Commonwealth  had  power  to  pass  this  Act ;  that  the  justice  who 
gave  the  adjudication  had  power  to  order  the  appellant's  deporta- 
tion ;  and  that  the  deportation  will  be  lawful.  What  will  happen 
afterwards,  where  he  will  be  taken,  and  under  what  circumstances, 
are  matters  that  must  be  determined  by  other  authorities,  but  I 
think  it  will  be  found  that  the  law  of  the  Empire  sufficientlj' 
provides  for  the  safety  of  Pacific  Islanders  who  are  being  carried 
on  the  waters  of  the  Pacific  Ocean. 

I  have  only  one  other  observation  to  make  with  regard  to  the 
point  of  restraint  beyond  the  limits  of  the  Commonwealth.  It 
may  reasonably  be  assumed — of  course  from  one  point  of  view  it 
is  a  rather  large  assumption — that  every  alien  who  chooses  to 
come  into  a  sea-girt  country  knows  that  he  is  liable  to  be 
deported,  and  that  he  can  only  be  deported  by  sea ;  and  that  he 
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therefore,  agrees,  as  a   term  of  his  admission   to  the   sea-girt   H.  C.  of  a. 
country,  that  such  restraint  may  be  exercised  upon  him  beyond 
the  territorial  limits  of  that  State  for  the  purpose  of  his  deporta-   robtblmbs 
tion  as  may  be  necessary.     Regarded  from  this  point  of  view,  the     b^j^^an 
necessary  restraint  is  made  with  his  consent 

For  all  these  reasons  I  am  of  opinion  that  the  appeal  in  this  case 
fails,  and  should  be  dismissed. 


Griffith  C.J. 


Barton  J.     The  Pacific  Island  Labourers  Act  1901  enacts  in 
see.  8  :  [His  Honor  read  the  section  and  continued].     That  is  the 
power  given  to  an  officer  with  respect  to  matters  arising  before 
31st  December  1906;  the  complement  to  it  is  the  power  given  the 
Minister  to  order  any  Pacific  Islander,  found  in  Australia  after 
that  date,  to  be  deported  from  Australia.     It  is  for  the  officer  to 
decide  whether  he  will  bring  the  labourer   before  a  Court  of 
summary  jurisdiction,  subject  to  the  limits  of  his  duty,  and  it  is 
for  the  Minister  to  exercise,  apparently  after  31st  December,  his 
discretion  as  to  whom  he  will  order  to  be  deported.   A  satisfactory 
definition  of  deportation  is  to  be  found  in  the  caae  of  Fovg  Yue  Ting 
V.  United  States  (1),  where  the  Court,  in  distinguishing  "  deport- 
ation "  from  "  extradition,"  and  '*  extradition  "  from  "  transport- 
ation," said  : — "  Strictly  speaking,  *  transportation/  *  extradition,* 
and  'deportation,'  although  each  has  the  effect  of  removing  a 
person  from  the  country,  are  different  things,  and  serve  different 
purposes.     *  Transportation '  is  by  way  of  punishment  of  one 
convicted  of  an  offence  against  the  laws  of  the  country.     *  Extra- 
dition '  is  the  surrender  to  another  country  of  one  accused  of  an 
offence  against  its  laws,  there  to  be  tried,  and,  if  found  guilty, 
punished.     '  Deportation '  is  the  removal  of  an  alien  out  of  the 
country,   simply   because   his   presence   is   deemed   inconsistent 
with   the   public   welfare,   and   without  any  punishment  being 
imposed  or  contemplated,  either  under  the  laws  of  the  country 
out  of  which  he  is  sent,  or  under  those  of  the  country  to  which 
he  is  taken."     That  the  right  of  deportation  belongs  to  each 
nation  as  such  seems  to  be  established  in  the  case  of  In  re  Adam 
(2),^which,  although  it  arose  upon  a  reference  from  the  Crown  for 
advice  and  opinion,  was  argued  before  the  Judicial  Committee  of 

(1)  149  U.S.,  698,  at  p.  709.  (2)  1  Moo.  P.C.C,  460. 
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H.  C.  OF  A.    the  Privy  Council  by  counsel  on  each  side,  and  has  since  been 
^^^*        accepted   practically   as   a  judicial   authority.      There    it    was 

RoBTKLMEs   ^^cided  that  the  status  of  a  person  residing  in  Mauritius,  then 
^    ^\  and  now  a  British  Colony  or  possession,  that  is  to  say,  whether  he 

is  an  alien  or  not,  must  be  determined  by  the  laws  of  England, 

and  the  rights  and  the  liabilities  incidental  to  such  a  status  must 
be  determined  by  the  laws  of  the  Colony.     That  case  arose  out  of 
the  fact  that  upon  the  surrender  of  Mauritius  to  the  British 
Crown,  one  of  the  terms  was  that  it  should  be  allowed  to  retain 
its  own  laws,  which  were  those  of  the  French  Civil  Code.     By 
the  13th  Article  of  that  Code   it   was   provided   prior   to   the 
surrender  to  England,  that  domicile  could  only  be  obtained  by  an 
alien  upon  the  authorization  of  the  Governor,  which  according  to 
the   law  and   practice   in   France   was   an  express  and  formal 
authority  of  the  Government,  and  not  merelj'  a  tacit  or  permis- 
sive acquiesence  in  the  residence  of  an  alien  found  in  the  Island. 
That  was  a  case  of  peculiar  hardship,  because  Mr.  Adam,  the 
petitioner,  had  been  on  the  Island  from  1817  up  to  the  time  of 
his  deportation  in  1833  with  the  acquiescence  of  the  Governor, 
with  whom  he  appears  to  have  been  on  most  friendly  terms. 
Before  his  deportation  he  had  held  various  business  positions — he 
was  a  trustee,  and  a  respected  inhabitant  of  Mauritius.     The 
trouble  of  his  deportation  arose  from  his  having  been   elected 
colonel   of  a  volunteer  corps  that  had   been  raised  under  the 
practical  indorsement  of  the  Governor.     The  Secretary  of  State 
in  a  letter  to  the  Governor  in  effect  directed  the  Governor  in 
Council  to  decree  his  removal.     That  was  done,  and  he  was  given 
a  month  to  make  his  preparations  to  leave  the  Island.     It  must 
be  remembered  that  had  he  not  obeyed  the  direction  to  depart, 
had  the  deportation  been  carried  out  by  force,  which  was  within 
the  authority  given  by  the  Secretary  of  State,  it  would  probably 
have  involved  his  being  taken  to  France,  and  his  being  kept, 
that  is,  imprisoned,  during  the  whole  of  that  passage  on  board 
ship.     This  detention  would  have  been  a  prolonged  restraint  on 
his  individual  liberty  far  beyond  the  bounds  of  Mauritius.     The 
case  is  valuable  now  particularly  in  reference  to  the  general 
question — the  general  right  of  deportation,  and  upon  that  their 
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Lordships  said  (1)  : — "  The  questions,  therefore,  left  for  the  con-   H.  C.  of  A. 
sideration  of  their  Lordships  were,  first,  whether  an  alien  friend 
could,  by  the  law  of  the  Island,  be  removed  by  the  Executive   robtelmes 
Government  at  its  pleasure,  without  conviction  for  any  offence,     g   ^'  ^ 

And,  secondly,  whether  the  circumstances  attending  Mr.  Adam's       

settlement  and  residence  in  the  Island  entitled  him  to  any  exemp- 
tion." On  the  next  page  the  judgment  proceeds : — "  That  the 
supreme  power  of  every  State  has  a  right  to  make  laws  for  the 
exclusion  or  expulsion  of  a  foreigner  was  not  questioned.  This 
Vattd  admits  as  a  universal  principle,  book  ll.  c.  8,  sec.  100 ;  he 
says,  *  Since  the  lord  of  the  territory  may,  whenever  he  thinks 
proper,  forbid  its  being  entered  (sec.  94),  he  has,  no  doubt,  the 
power  to  annex  what  condition  he  pkases  to  the  permission  to 
enter ;  this,  as  we  have  already  said,  is  a  consequence  of  the  right 
of  domain.'"  This  authority  is  supported  by  a  quotation  from 
another  international  writer.  Merlin,  in  his  Repertoire  de  Juris- 
prudence,  and  a  long  passage  of  that  author  is  stated  in  English 
on  page  473  in  these  words: — "That  is  to  say,  that  though  the  tacit 
acquiescence  of  the  Government,  in  the  continued  residence  of  a 
foreigner  within  the  French  dominions,  would  not  deprive  the  Gov- 
ernment, of  its  inherent  prerogative  to  order  him  to  quit  the  coun- 
try, at  a  moment's  notice;  yet,nevertheles8,  that  the  stranger  might, 
by  such  unauthorized  residence,  acquire  a  domicile  for  all  judicial 
purposes,  taking  it  as  a  proposition  too  clear  even  for  discussion, 
that  a  stranger  domiciled  in  France,  without  express  authority  of 
the  Government,  might  be  ordered  out  of  the  country  whenever 
tlie  Government  though  fit  to  interfere."  And  their  Lordships 
reported  to  Her  Majesty  their  opinion  : — "  First,  that  the  status  of 
Mr.  Adam  was  that  of  an  alien  friend.  Secondly,  that  the  legal 
right  incidental  to  such  status,  had  not  been  infringed  by  Mr. 
Adam's  removal  from  the  Mauritius."  So,  notwithstanding  the 
very  clear  hardship  of  the  case,  it  was  necessary  for  their  Lord- 
ships, and  it  will  be  necessary  for  us  here,  to  assert  the  law  upon  the 
subject.  Now  reference  was  made — I  am  sorry  I  must  allude  to  it 
again — to  an  important  case  lately  decided  in  the  Judicial  Com- 
mittee of  the  Privy  Council — The  Attorney -Oeneral  for  Canada  v. 
Cain  and  Gilhula  (2).     That  decision  was  delivered  as  late  as  30th 

(1)  1  Moo.  P.C.C,  460,  at  p.  470.  (2)  22  T.L.R.,  757. 
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H.  0.  OF  A.  July  last.  There  had  been  a  contravention  of  the  Alien  Labowr 
1906.        ^^^  q£  Canada,  which  contained  a  section  making  it  unlawful  "for 

RoBTELMss  ^^y  person,  company,  partnership,  or  corporation,  in  any  manner 
Brbnan      ^^  prepay  the  transportation,  or  in  any  way  to  assist  or  encourage 

the  importation  or  immigration  of  any  alien  or  foreigner  into 

Canada,  under  contract  or  agreement,  parole  or  special,  express 
or  implied,  made  previous  to  the  importation  or  imnugration  of 
such  alien  or  foreigner,  to  perform  labour  or  service  of  any  kind 
in  Canada."  •  And  in  the  case  of  an  immigrant  being  allowed  to 
land  in  Canada  contrary  to  the  provisions  of  the  Act,  it  is 
enacted : — "  The  Attorney-General  of  Canada,  in  case  he  shall  be 
satisfied  that  ah  immigrant  has  been  allowed  to  land  in  Canada 
contrary  to  the  prohibition  of  this  Act,  may  cause  such  immigrant, 
within  the  period  of  one  year  after  landing  or  entry,  to  be  taken 
into  custody  and  returned  to  the  country  whence  he  came,  at  the 
expense  of  the  owner  of  the  importing  vessel,  or,  if  he  entered 
from  an  adjoining  country,  at  the  expense  of  the  person,  partner- 
ship, company,  or  corporation  violating  section  I.  of  this  Act" 
There  was  a  limitation  of  the  Act  to  the  case  of  countries  adopting 
similar  provisions  against  the  immigration  of  Canadian  subjects. 
Under  that  law  two  persons,  whose  rights  were  in  question,  were 
arrested  for  contravention  of  the  Act,  having  come  into  Canada 
contrary  to  its  prohibition.  They  sued  out  a  habeas  corpus  and 
they  were  afterwards  released  by  order  of  Anglin  J.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Province  of  Ontario.  Among 
his  reasons  is  this  rather  striking  passage.  His  Honor  said  (1) : 
"  Again,  counsel  suggests  that  the  officer  may  select  such  a  point 
as  Windsor  for  the  deportation,  and  may  discharge  his  duty  by 
placing  his  alien  prisoner  upon  a  ferry  boat  crossing  the  river  to 
Detroit.  Here  the  alien  is  upon  Canadian  territory  until  the 
middle  of  the  stream  is  reached.  If  the  custody  ceases  when  the 
alien  is  placed  on  the  ferry  boat  it  cannot  be  said  that  he  is 
returned  to  the  United  States  by  the  officer  charged  with  the 
execution  of  the  warrant.  If  the  custody  continues  until  the 
ferry  boat  reaches  mid-stream — apart  from  the  difficulty  of  deter- 
mining the  precise  moment  at  which  the  boat  crosses  the  imaginary 
line   beyond   which   any   constraint   by   Canadian  authority  is 

(1)  22  T.L.R.,  767,  at  p.  758. 
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admittedly  unwarranted  and  the  danger  of  an  involuntary  viola-   H.  C.  of  A. 
tioa  of  United  States  territory — it  is  impossible  to  say  that  the 
deported   subject   is   not   under   actual   constraint   imposed   by   Robtelmes 
Canadian  authority  until  the  boat  reaches  the  Detroit  docks,     gj^^^^^ 

He  is  upon  the  ferry  boat  not  of  his  own  volition,  but  because       

Canadian  power  has  placed  and  kept  him  there.     In  theory  his 
imprisonment  may  cease  at  the  instant  his  body  is  carried  over 
the  border ;  in  fact,  he  is  carried,  not  to  the  border,  but  to  the 
City   of  Detroit  in   United  States  territory  by  compulsion  of 
Canadian  law."    That  is  the  strongest  and  most  extreme  illustra- 
tion given  in  the  judgment.      At  the  same  time,  it  brings  the 
question  completely  to  the  test.   The  Privy  Council  reversed  that 
judgment,  and  allowed  the  appeal  of   the  Attorney-General   of 
Canada,  practically  on  the  ground  that,  once  it  is  established  that 
there  is  a  right  to  legislate  for  deportation,  that  right  confers 
everything,  without  which,  its  exercise  would  become  nugatory, 
and  consequently  if  extra-territorial  restraint  is  necessary,  the 
degree  of  restraint  absolutely  necessary  for  the  purpose  of  making 
the  deportation  of  effect  is  justifiable.     In  the  judgment  of  Lord 
Jtkinson,!  find  one  or  two  passages  that  I  wish  to  read(l).     "It 
was  conceded,"  said  his  Lordship,  "  in  argument  before  their  Lord- 
ships, on  the  principle  of  law  laid  down  by  this  Board  in  the  case 
of  MacLeod  v.  AttoTmey-Oeneral  for  Neiu  South  Wales  (2)  that  the 
Statute  must,  if  possible,  be  construed  as  merely  intending  to 
authorize  the  deportation  of   the  alien  across  the  seas  to  the 
country  whence  he  came  if  he  was  imported  into  Canada  by  sea, 
or  if  he  entered  from  an  adjoining  country,  to   authorize  his 
expulsion  from  Canada  across  the  Canadian  frontier  into  that 
adjoining  country.     The  judgment  of  the  learned  Judge  was,  in 
effect,  based  upon  the  practical  impossibility  of  expelling  an  alien 
from  Canada  into  an  adjoining  country  withoitt  such  an  exercise 
of  extra-territorial  constraint  of   his   person   by   the  Canadian 
officer  as  the  Dominion  Parliament  could  not  authorize.      No 
special   significance  was   attached   to  the   word   '  return.'     The 
reasoning  of  the  judgment  would  apply  with  equal  force  if  the 
word  used  had  been  '  expel '  or  *  deport '  instead  of  '  return.' " 
Further  on  in  the  same  judgment  his  Lordship  said  : — "  One  of 

(I)  22  T.L.R.,  757,  at  p.  758.  (2)  (1891)  A.C.,  455,  at  459. 
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H.  C.  OF  A.  the  rights  possessed  by  the  supreme  power  in  every  State  is  the 
right  to  refuse  to  permit  an  alien  to  enter  that  State,  to  annex 

KoBTELMEs   what  conditions  it  pleases  to  the  permission  to  enter  it,  and,  to 
Brekan      ®xpel  or  deport  from  the  State,  at  pleasure,  even  a  friendly  alien, 

especially  if  it  considers  his  presence  in  the  State  opposed  to  its 

peace,  order,  or  good  government,  or  its  social  or  material 
interests  (Vattel,  'Law  of  Nations'  book  i.,  sec.  231 ;  book  il, 
sec.  125).  The  Imperial  Government  might  delegate  those 
powers  to  the  Governor  or  the  Government  of  one  of  the 
Colonies,  either  by  Royal  Proclamation  which  has  the  force  of  a 
Statute  (Campbell  v.  Hall  (1),  or  by  a  Statute  of  the  Imperial 
Parliament,  or  by  the  Statute  of  a  local  Parliament  to  which  the 
Crown  has  assented.  If  this  delegation  has  taken  place,  the 
depositary  or  depositaries  of  the  executive  and  legislative  powers 
and  authority  of  the  Crown  can  exercise  those  powers  and 
that  authority  to  the  extent  delegated  as  effectively  as  the 
Crown  could  itself  have  exercised  them."  Then  there  is  the 
further  passage : — ^**  The  question,  therefore,  for  decision  in  this 
case  resolves  itself  into  this :  has  the  Act  60  and  61  Vict.  c.  11, 
assented  to  by  the  Crown,  clothed  the  Dominion  Government 
with  the  power  the  Crown  itself  heretofore  undoubtedly  pos- 
sessed to  expel  an  alien  from  the  Dominion,  or  to  deport  him  to 
the  country  whence  he  entered  the  Dominion  ?  If  it  has,  then 
the  fact  that  extra-territorial  constraint  must  necessarily  be 
exercised  in  effecting  the  expulsion  cannot  invalidate  the 
warrant  directing  expulsion  under  the  provisions  of  the 
Statute  which  authorizes  the  expulsion."  This  is  what  we 
are  entitled  to  regard  as  the  law  in  England  with  reference 
to  the  powers  exercised  by  a  self-governing  part  of  the 
Empire,. upon  its  passage  of  a  Statute  for  purposes  within  its 
legislative  powers,  and  although  I  have  drawn  attention  to  the 
reasoning  of  Anglin  J.  as  to  the  degree  of  restraint  which  in  his 
judgment  was  necessary  for  the  exercise  of  the  power  beyond  the 
Canadian  border,  which  degree  of  restraint  he  held  to  be  without 
extra-territorial  validity,  the  judgment  of  the  Privy  Council  seems 
to  me  to  have  decided  that  the  degree  of  restraint  necessary  to 
render  the  deportation  effective  is  permissible  and  justifiable  for 

(1)  Cowp.,204. 
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the   purpose   of   carrying   it  out.     Otherwise   it  would  not  be   H.  C.  of  A. 

deportation.      The  question  before  us  here  is  whether  an  enact-^       ^ ^ 

ment  authorizing  deportation  is  within  the  powers  of  the  Com-    Robtklmes 
monwealth.      It  can  scarcely  be  doubted  from  the  authority  of     br^ajt. 

In  re  Adam  (1),  on  the  general  law  and  the  specific  authority  of       

the  case  of  The  Attorney-General  for  Canada  v.  Cain  and 
OilkvZa  (2),  that  once  a  Statute  authorizing  deportation  is  passed 
by  a  self-governing  authority  within  the  Empire,  and  receives  the 
Crown's  assent,  then,  premising  that  the  law  is  within  the  powers 
given  by  the  Constitution,  the  right  of  the  Executive  power  of 
the  self-governing  authority — in  this  case  the  Commonwealth — 
to  deport  upon  such  statutory  provision  is  complete.  Let  us  turn, 
however,  with  a  view  of  further  looking  into  the  general  law,  to  one 
of  the  United  States  cases — Fong  Yue  Ting  v.  United  States  (3). 
The  head  note  correctly  reproduces  from  the  judgment  two  passages 
most  material  to  this  case.  The  first  and  third  paragraphs  read : — 
"The  right  to  exclude  or  to  expel  aliens,  or  any  class  of  aliens,  abso- 
lutely or  upon  certain  conditions,  in  war  or  in  peace,  is  an  inherent 
and  inalienable  right  of  every  sovereign  and  independent  nation." 
..."  The  power  of  Congress  to  expel,  like  the  power  to  exclude, 
aliens,  or  any  specified  class  of  aliens,  from  the  country,  may  be 
exercised  entirely  through  the  executive  officers;  or  Congress  may 
call  in  the  aid  of  the  judiciary  to  ascertain  any  contested  facts  on 
which  an  alien's  right  to  remain  in  the  country  1ms  been  made 
by  Congress  to  depend."  In  the  judgment  in  that  case  there  is 
another  striking  passage  (4) : — "  The  right  of  a  nation  to  expel 
or  deport  foreigners,  who  have  not  been  naturalized  or  taken 
any  steps  towards  becoming  citizens  of  the  country,  rests  upon 
the  same  grounds,  and  is  as  absolute  and  unqualified  as  the  right 
to  prohibit  and  prevent  their  entrance  into  the  country  " — which 
recalls  the  statement  of  the  Judicial  Committee  of  the  Privy 
Council,  that  the  right  to  deport  is  the  complement  of  the  right 
to  exclude.  "  This  is  clearly  affirmed  in  despatches  referred  to 
by  the  Court  in  Chae  Chan  Ping's  Case.  In  1856  Mr.  Marcy 
wrote :  *  Every  society  possesses  the  undoubted  right  to  deter- 
mine who  shall  compose  its  members,  and  it  is  exercised  by  all 

(1)  1  Moo.  P.C.C,  460.  (3)  149  U.S.,  698. 

(2)  22  T.L.R.,  757.  (4)  149  U.S.,  698,  at  p.  707. 
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H.  C.  OF  A.  nations,  both  in  peace  and  war.  A  memorable  example  of  the 
exercise  of  this  power  in  times  of  peace  was  the  passage  of  the 

RoBTELMEs  fthcn  law  of  the  United  States  in  the  year  1798/  In  1869  Mr. 
Bbbnak      ^^^^  wrote:  'The  control  of  the  people  within  its  limits,  and 

the  right  to  expel  from  its  territory  persons  who  are  dangerous 

to  the  peace  of  the  State,  are  too  clearly  within  the  essential 
attributes  of  sovereignty  to  be  seriously  contested.*  WhaHon's 
International  Law:  Digest,  sec.  206  (1).  The  statements  of 
leading  commentators  on  the  law  of  nations  are  to  the  same 
eflTect.  Vattd  says :  '  Every  nation  has  the  right  to  refuse  to 
admit  a  foreigner  into  the  country,  when  he  cannot  enter 
without  putting  the  nation  in  evident  danger,  or  doing  it  a 
manifest  injury.  What  it  owes  to  itself,  the  care  of  its  own 
safety,  gives  it  this  right ;  and  in  virtue  of  its  natural  liberty,  it 
belongs  to  the  nation  to  judge  whether  its  circumstances  will  or 
will  not  justify  the  admission  of  the  foreigner.'  'Thus,  also,  it 
has  a  right  to  send  them  elsewhere,  if  it  has  just  cause 
to  fear  that  ,they  will  corrupt  the  manners  of  the  citizens; 
that  they  will  create  religious  disturbances,  or  occasion  any 
other  disorder,  contrary  to  the  public  safety.  In  a  word, 
it  has  a  right,  and  is  even  obliged,  in  this  respect,  to 
follow  the  rules  which  prudence  dictates.'"  That  is  equi- 
valent to  a  general  rule  irrespective  of  the  question  of  express 
Statute.  Whether  expulsion  in  Great  Britain  or  in  one  of  her 
self-governing  Colonies  or  States,  requires  statutory  authority 
has,  no  doubt,  been  the  subject  of  some  hesitation  on  the 
part  of  eminent  lawyers,  but  it  is  not  necessary  for  us  to 
decide  that  question.  It  does  not  arise.  The  question  here  is, 
first,  whether  the  statutory  authority  exists,  and  next,  whether  it 
has  been  properly  exercised  ?  Now,  in  the  Encyclopcedia  of  tlie 
Laws  of  E'tigland,  vol.  5,  p.  268,  there  are  a  few  lines  that  state 
that  question  very  clearly  : — "  There  are  dicta  of  BUickstone  (1 
Com.  366)  and  Chitty  (Pleas  of  Crown  ed.  1820  p.  49)  to  the 
efifect  that  the  Crown,  by  its  prerogative,  can  expel  even  alien 
friends ;  but  there  does  not  seem  to  have  been  any  attempt  since 
the  Revolution  to  exercise  such  prerogative,  and  the  extrusion  of 
alien  friends  has  since  then  always  been  effected  by  statutory 

(1)  130  U.S.,  eo7. 
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authority."     The  question  to-day  is  one  of  statutory  authority.   H-  C.  of  A. 
Has  the  Commonwealth  power  to  legislate  in  this  connection  ?       ^^' 
It  is  not  necessary,  I  think,  to  determine  that  question  upon  any   Robtklmeh 
notion  of  absolutely  inherent  right  in  the  Commonwealth,  because     brenan. 

there  are  powers  given  under  the  Coij^titution,  which  have  been       

referred  to  in  argument,  and  which  seem  to  me  sufficient  to  cover 
the  matter.  Those  are  the  powers — particularly  with  reference 
to  aliens — in  the  19th  sub-section  of  sea  51,  and  also  possibly  the 
power  in  sub-sec.  26,  and  I  think  much  more  clearly  the  powers 
as  to  immigration  and  external  affairs  in  paragraphs  27  and  29. 
As  to  three  of  those  powers  I  am  of  opinion  that  they  may  be 
well  exercised  by  legislation  of  this  kind  and  that  as,  under  the 
decision  of  the  Privy  Council  in  Hodge  v.  The  Queen  (1),  the 
powers  given  are  plenary  within  their  ambit,  it  is  within  these 
powers  to  pass  legislation,  however  harsh  and  restrictive  it  may 
seem,  and  as  to  that  it  is  not  the  province  of  a  Court  of  Justice 
to  inquire,  where  the  law  is  clear.  This  legislation,  I  think,  is 
perfectly  competent  within  the  meaning  of  three  at  least  of  those 
four  powers.  The  right  to  deport  is  the  complement  of  the  right 
to  exclude ;  the  right  to  exclude  is  involved  in  the  right  to  regu- 
late immigration.  The  right  to  prescribe  the  conditions  upon 
which  persons  may  remain  and  reside  within  this  Commonwealth 
is  included  in  that  power  to  regulate  immigration  by  Statute. 
Equally  undeniable  is  the  right  to  legislate  with  respect  to  aliens, 
and  as  to  the  power  of  external  affairs,  just  like  the  others,  the 
authority  to  legislate,  as  I  think,  also  exists,  and  it  is  possible  to 
legislate  effectively  under  that  power  with  respect  to  the  exclu- 
sion or  deportation  of  subjects  of  other  powers,  always  premising 
that  the  legislation  for  the  purpose  is  assented  to  by  the  Crown, 
and  becomes  the  proper  exercise  of  delegated  authority.  I  think 
that,  if  the  power  to  legislate  exists  with  respect  to  the  conditions 
of  entry  or  residence  of  the  subjects  of  civilised  powers,  it  would 
be  idle  to  attempt  to  deny  that  it  is  also  included  with  resf)ect 
to  Pacific  Islanders.  I  am  of  opinion,  therefore,  that  the  Com- 
monwealth has  power  to  legislate  in  this  connection. 

Now,  as  to  the  section  which  has  been  brought  in  question  here, 
I  will  refer  to  the  judgment  in  the  case  of  Li  Sing  v.  United 

(1)  9  App.  Cas.,  117. 
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States  (1),  where  after  quoting  and  adopting  the  judgment  in  the 
case  of  Fong  Yue  Ting  v.  United  States  (2)  the  Court  says : — 
"  The  order  of  deportation  is  not  a  punishment  for  a  crime.  It  is 
not  a  banishment,  in  the  sense  in  which  that  word  is  often  applied 
to  the  expulsion  of  a  citizen  from  his  country  by  way  of  punish- 
ment. It  is  but  a  method  of  enforcing  the  return  to  his  own 
country  of  an  alien  who  has  not  complied  with  the  conditions 
upon  the  performance  of  which  the  government  of  the  nation, 
acting  within  its  constitutional  authority,  and  through  the  proper 
departments,  has  determined  that  his  continuing  to  reside  here 
shall  depend."  Now,  looking  again  at  sec.  8  of  the  Pacific 
Island  Labourers  Act  1901,  power  is  given  there  to  bring  before 
the  Court  for  a  finding  of  fact  a  person  whom  the  officer  reason- 
ably supposes  not  to  be  employed  under  an  agreement;  and  when 
the  Court  is  satisfied  that  he  is  not  so  employed,  authority  to 
deport  is  given.  That  seems  to  me  a  section  describing,  in  the 
sense  of  the  passage  which  I  have  just  quoted,  which  I  think  one 
must  adopt  as  a  matter  of  reason,  the  conditions  on  which  con- 
tinued residence,  at  any  rate  up  to  the  end  of  1906  when  different 
conditions  arise,  is  to  depend.  It  is  clear  that  the  ultimate 
return  of  the  islander  to  his  own  country  in  the  manner  in  which 
it  heis  been  contemplated  by  this  Act,  has  been  equally  in  view  in 
the  legislation  of  Queensland  before  federation.  If  one  looks  to 
the  Pacific  Islanders  Act  1880,  to  which  I  have  referred  during 
the  argument,  or  to  the  Act  of  1892,  one  sees  that  the  return  is  a 
matter  that  the  legislature  of  Queensland  has  provided  for  in 
unchallenged  laws,  which  have  been  the  foundation  of  the 
Commonwealth  legislation.  I  say  that  that  is  a  matter  on 
which  the  Parliament  of  Queensland  has  properly  legislated,  and 
in  the  5th  section  of  the  Act  of  1892  we  find  that,  on  the 
expiration  of  the  engagement  of  a  labourer,  his  employer  shall 
be  bound  to  maintain  him  until  he  has  an  opportunity  of  return- 
ing to  his  native  land,  or  enters  into  a  fresh  agreement  with  the 
same  or  some  other  employer  to  serve  in  tropical  or  semi-tropical 
agriculture.  So  there  seems  to  be  permission  to  enter  into  an 
engagement,  but  failing  an  engagement  he  is  required  to  return. 
That  is   the  spirit  of   the  legislation  of  Queensland,  and  that 


(1)  180  U.S.,  486,  at  p.  494. 


(2)  149  U.S.,  698. 
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bpirit  has  been  observed  in  the  Act  of  the  Commonwealth,  and  it  ^'  C.  o»  A. 
would  seem  to  me  to  be  entirely  within  the  principle  of  pre- 
scribing the  conditions,  upon  which  continued  residence  will  be   Bobtklhu 
permitted  at  any  rate  up  to  the  end  of  1906.     The  prescribing  of     bbekan. 
those  conditions  appears,  on  the  authorities  I  have  quoted,  and 
for   the   reasons   I   have   given,  to  be  undoubtedly  within  the 
powers  of  the  Commonwealth.     I  am  therefore  of  opinion  that 
this  appeal  must  be  dismissed. 

O'Connor  J.  Many  years  before  the  establishment  of  the 
Commonwealth  several  of  the  Australian  Colonies  had  passed 
Acts  for  regulating  the  admission  of  aliens  into  their  several 
territories.  In  relation  to  the  immigration  of  Chinese  they 
enacted  not  only  conditions  of  admission  but  also  those  under 
which  they  should  be  absolutely  excluded.  That  legislation  was 
an  assertion  of  one  of  the  most  important  attributes  of  self- 
government — the  right  to  determine  who  shall  and  who  shall  not 
become  members  of  the  community.  The  application  of  the 
principle  to  the  different  Colonies  of  Australia — the  exercise  of 
their  self-governing  powers—  was  never  questioned  until  the  case 
of  Muagrove  v.  Chun  Teeong  Toy  (1),  which  came  before  the  Privy 
Council  in  1891.  There  for  the  first  time  was  raised  the  question 
whether  it  was  in  the  power  of  the  Australian  Colonies  to  make 
a  law  excluding  aliens.  It  was  decided  in  that  case  that  the 
Colony  of  Victoria  had  the  power  to  make  the  law,  and  although 
in  the  particular  case  the  judgment  was  based  on  the  narrower 
ground  that  the  alien  had  no  right  to  force  his  way  into  Victoria, 
and  could  not  bring  an  action  because  he  was  not  allowed  to  do 
so,  still  beyond  all  question  the  case  affirmed  the  principle  that 
Victoria  had  a  right  to  exercise  that  attribute  of  self-government, 
which  enables  a  State  to  say  what  aliens  shall,  and  what  aliens 
shall  not,  become  members  of  its  community.  On  the  establishment 
of  the  Commonwealth  the  powers  of  dealing  with  aliens,  the 
naturalization  of  aliens,  and  emigration  and  immigration,  passed 
to  the  Commonwealth,  and  is  amongst  the  powers  with  which 
the  Commonwealth  legislature  was  invested  under  sec.  51.  Now, 
in  the  exercise  of  the  powers  that  I  have  mentioned  Queensland 

(I)  (1891)  A.C.,  272. 
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H.  C.  OF  A.  had  before  federation  established  a  code  of  laws  regulating  the 
1906.        introduction  of  Pacific  Island  labourers.     Their  introduction  into 

RoBTBLMBs  Quccnsland  was  allowed  under  those  laws  only  and  under  a  set 
Brbnan      fo''^  of  licence.     They  were  allowed  to  be  engaged  only  for  a 

special  kind  of  labour.     Special  provision  was  made  with  regard 

to  their  employment,  and  enabling  them,  if  they  wished,  to  take 
their  passages  back  to  their  own  islands  at  the  end  of  their  engage- 
ments. That  Act  contained  no  power  of  compulsorily  deporting 
them  from  Queensland.  Those  Acts  in  the  different  States  dealing 
with  aliens  remained  in  force  under  the  State  Constitutions  until 
the  Parliament  of  the  Commonwealth  entered  the  same  field  of 
legislation,  and  in  regard  to  Pacific  Islanders  the  Commonwealth 
legislated  by  the  Act  which  is  now  under  consideration.  The 
only  section  which  it  is  necessary  for  us  to  interpret  is  sec.  8. 
Now  that  section  went  beyond  previous  legislation  of  the  Aus- 
tralian Colonies,  in  this  respect  only,  it  gave  power  to  deport 
Pacific  Islanders  from  Australia  under  the  circumstances  which 
are  there  set  out.  It  provided  that  before  31st  December  1906 
an  officer  of  the  Government  might  invoke  the  decision  of  a  Court 
of  summary  jurisdiction  with  regard  to  the  question  whether  the 
islander  was  or  was  not  employed  under  an  agreement,  and,  if  the 
Court  decided  that  he  was  not  so  employed,  it  might  make  an 
order  to  deport  him,  and  he  was  to  be  deported  accordingly.  It 
further  provided  that  after  that  date  the  Minister  of  his  own 
motion  might  order  a  Pacific  Islander  then  found  in  Australia  to 
be  deported,  and  thereupon  he  should  be  deported  accordingly. 
Both  of  those  powers  rest  exactly  upon  the  same  foundation.  The 
power  in  the  Minister  is  precisely  the  same  as  that  of  the  Minister 
under  the  Canadian  Labourers  Act  which  was  the  subject  of  the 
decision  in  the  case  of  the  Attorney -Gemieral  for  Canada  v.  Gain 
and  Gilhula  (1),  but  in  this  case  we  have  only  to  deal  with  the 
power  of  the  magistrate  to  order  deportation.  The  question  for 
our  consideration  is  whether  the  power  to  legislate  with  regard 
to  aliens  and  to  immigration,  given  to  the  Commonwealth  Parlia- 
ment under  the  Constitution,  includes  the  power  to  deport  an 
alien  under  such  circumstances  as  the  Commonwealth  Parliament 
may  think  fit  to  enact  ?     Now,  as  to  the  main  body  of  the  con- 

(1)  22T.L.R.,  757. 
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tention   that  the  power   to  exclude    aliens    does    not  include  H.  C.  of  A. 
the  power  to  deport  them,  the  matter  has  been  placed  beyond 
controversy  by  the  decision  in  the  case  of  the  Attomey-Oeneral  robtelmks 
for  Canada  v.  Cain  and  Oilhula  (1),  already  so  fully  quoted     bj^^J^^^ 

by  my  learned  brothers.     It  is  impossible  after  that  decision  to       

question  the  right  to  deport,  at  least  in  so  far  as  deportation 
consists  in  sending  back  the  alien  to  the  place  from  where  he 
came.  Mr.  Stumm's  first  point  in  his  able  argument  was  that, 
although  there  was  a  power  to  exclude  aliens  or  impose  the  con- 
ditions under  which  they  might  be  admitted,  and  although  there 
was  a  power  to  deport  to  the  State  from  where  they  came,  there 
was  no  power  to  deport  them  generally.  Now,  whether  or  not 
there  is  a  power  to  deport  generally  depends  upon  the  application 
of  a  few  very  simple  principles.  It  is  beyond  question  that 
when  a  legislative  power  is  once  given  to  a  self-governing 
community,  that  power,  within  its  limits,  exists  to  the  amplest 
extent  necessary  for  the  purpose  of  making  it  effective.  That 
was  decided  in  several  cases  referred  to  by  Mr.  Macgregor — 
particularly  in  Powell  v.  Apollo  Candle  Co.  (2),  and  also  in 
Hodge  v.  The  Queen  (3).  In  the  latter  case  a  question  arose  as 
to  the  powers  of  provincial  legislation  under  the  British  North 
America  Act — whether  the  exercise  of  that  power,  to  the  extent 
exercised,  was  justified,  and  in  regard  to  that  the  Privy  Council 
made  these  observations  (4): — "When  the  British  North  AmeHca 
Act  enacted  that  there  should  be  a  legislature  for  Ontario,  and 
that  its  legislative  assen^bly  should  have  exclusive  authority  to 
make  laws  for  the  Province  and  for  provincial  purposes  in 
relation  to  the  matters  enumerated  in  sec.  92,  it  conferred  powers 
not  in  any  sense  to  be  exercised  by  delegation  from  or  as  agents 
of  the  Imperial  Parliament,  but  authority  as  plenary  and  as 
ample  within  the  limits  prescribed  by  sec.  92  as  the  Imperial 
Parliament  in  the  plentitude  of  its  power  possessed  and  could 
bestow.  Within  these  limits  of  subjects  and  area  the  local  legis- 
lature is  supreme,  and  has  the  same  authority  as  the  Imperial 
Parliament"     In  the  case  of  UEmden  v.  Pedder  (5),  the  same 

(1)  22  T.L.R.,  757.  (4)  9  App.  Cas.,  117,  at  p.  132. 

(2)  10  App.  Cas.,  282.  (5)  1  C.L.R.,  91,  at  p.  109. 

(3)  9  App.  Gas.,  117. 
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H.  C.  OF  A.  principle  was  laid  down,  and  I  think  it  is  well  to  re-state  it.  In 
that  case  the  Court  said  : — "  In  considering  the  respective  powers 

HoBTELMKs  ^^  ^^^  Commonwealth  and  of  the  States  it  is  essential  to  bear  in 
Bbu^an      ^^^^  ^^^^  ®*^^  ^s>  within  the  ambit  of  its  authority,  a  sovereign 

State,  subject  only  to  the  restrictions  imposed  by  the  Imperial 

connection  and  to  the  provisions  of  the  Constitution,  either 
expressed  or  necessarily  implied.  That  this  is  so  as  regards  the 
Commonwealth,  apart  altogether  from  the  express  provisions  of 
the  Constitution,  appears  too  plain  to  need  elaborate  argument. 
It  is  only  necessary  to  mention  the  maxim,  qiiando  lex  cdiquid 
concedity  concedere  videtur  et  illiud  sine  quo  res  ipsa  vcdere  non 
potest  In  other  words,  where  any  power  or  control  is  expressly 
granted,  there  is  included  in  the  grant,  to  the  full  extent  of  the 
capacity  of  the  grantor,  and  without  special  mention,  every 
power  and  every  control  the  denial  of  which  would  render  the 
grant  itself  ineffective.  This  is,  in  truth,  not  a  doctrine  of  any 
special  system  of  law,  but  a  statement  of  a  necessary  rule  of 
construction  of  all  grants  of  power,  whether  by  unwritten 
constitution,  formal  written  instrument,  or  other  delegation  of 
authority,  and  applies  from  the  necessity  of  the  case,  to  all 
to  whom  is  committed  the  exercise  of  powers  of  government." 
It  is  apparent,  therefore,  that  when  in  the  division  of  powers 
between  the  States  and  the  Commonwealth,  this  power  of  making 
laws  for  the  peace,  order,  and  good  government  of  Australia,  in 
regard  to  aliens  and  to  immigration  and  emigration,  was  conferred 
on  the  Parliament  of  the  Commonwealth,  it  wsis  intended  to 
confer  the  power  in  the  fullest  extent  that  was  necessary  for  its 
effective  exercise.  Now  let  us  examine  the  grounds  upon  which 
the  judgment  of  the  Privy  Council  placed  the  right  of  deporta- 
tion as  the  necessary  complement  of  the  right  of  exclusion.  It  is 
put  by  the  judgment  of  Lord  Atkinson  in  this  way  (1): — "The 
enforcement  of  the  provisions  of  this  section  no  doubt  would  not 
involve  extra-territorial  constraint,  but  it  would  involve  the  exer- 
cise of  sovereign  powers  closely  allied  to  the  power  of  expulsion, 
and  based  on  the  same  principles.  The  power  of  expulsion  is,  in 
truth,  but  the  complement  of  the  power  of  exclusion.  If  entry 
be  prohibited  it  would  seem  to  follow  that  the  Government  which 

(1)  22T.L.R.,  757,  atp.  759. 
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has  the  power  to  exclude  should  have  the  power  to  expel  the  alien   H.  C.  or  A. 

who  enters  in  opposition  to  its  laws.   In  Hodge  v.  The  Queen  (1),       ^ 

it  was  decided  that  a  Colonial  legislature  has,  within  the  limits   Robtelhbs 
prescribed   by  the   Statute  which  created  it,  an  *  authority  as     ph^kan 

plenary  and  as  ample    ....     as  the  Imperial  Parliament  in        

the  plentitude  of  its  power  possessed  and  could  bestow.'  If, 
therefore,  power  to  expel  aliens  who  had  entered  Canada  against 
the  laws  of  the  Dominion  was  by  this  Statute  given  to  the 
Qovemment  of  the  Dominion,  as  their  Lordships  think  it  was, 
it  necessarily  follows  that  the  Statute  has  also  given  them  power 
to  impose  that  extra-territorial  constraint  which  is  necessary  to 
enable  them  to  expel  those  aliens  from  their  borders  to  the  same 
extent  as  the  Imperial  Qovemment  could  itself  have  imposed 
the  constraint  for  a  similar  purpose  had  the  Statute  never  been 
passed."  In  the  case  of  the  Canadian  Act  it  was  deemed  suffi- 
cient to  provide  that  the  alien  should  be  deported  to  the  place 
from  where  he  came,  but  it  must  be  obvious  that,  if  the  power 
of  expulsion  involves  the  power  of  deportation,  it  must  also  involve 
the  right  in  the  Parliament  of  the  Commonwealth  to  decide 
what  is  necessary  for  effective  deportation.  But,  if  the  right  of 
deportation  is  to  be  limited,  as  contended  by  Mr.  Stumm,  to 
deportation  to  the  place  from  where  the  alien  came,  the  exercise 
ot  that  right  would  be  at  once  defeated  by  the  alien  refusing  to 
disclose  the  place  whence  he  came,  or  it  might  be  defeated  by  the 
arising  of  some  circumstance  which  rendered  it  impossible  at  that 
particular  time  to  deport  him  to  the  particular  place.  Again  let 
me  give  an  illustration.  In  the  case  of  America  and  Canada, 
tho  form  of  deportation  must  necessarily  be  in  the  discretion  of 
the  authority  which  has  the  right  to  deport.  Take  the  case  of 
two  countries  whose  common  boundary  is  merely  a  geographical 
line ;  it  may  be  easy  to  put  out  an  alien,  but  how  can  that  be 
efiectually  done  by  simply  putting  him  across  the  border  where 
that  border  consists  of  thousands  of  miles  of  unoccupied  country  ? 
It  may  be  in  a  case  of  that  sort  that  the  only  effective  method 
of  exclusion  would  be  to  put  the  alien  on  board  ship  and  convey 
him  to  some  place  from  which  it  would  be  difficult  to  return.  In 
view  of  some  such  contingency  no  doubt   the   Commonwealth 

(1)  9  App.  Cas.,  117,  at  p.  132. 


422 


HIGH   COURT 


[1906. 


1906. 

ROBTKLMES 
V, 

Brenan. 


O'Connor  J. 


H.  C.  OF  A.  Parliament  left  it  perfectly  open  whether  the  deportation  of  the 
islander  was  to  be  to  the  island  whence  he  came,  or  to  some  other 
place.  However  that  may  be,  we  have  only  to  determine  whether 
the  power  to  deport  does  not  in  itself  include  the  power  of 
choosing  the  place  of  deportation  and  the  means  of  deportation 
in  order  that  the  exercise  of  the  power  shall  be  effectual.  Apply- 
ing the  principles  that  I  have  alluded  to,  it  is  clear  to  my  mind 
that,  the  power  to  exclude  and  the  power  to  deport  being  in  the 
Commonwealth  Parliament,  the  power  of  deciding  what  shall  be 
an  effective  form  of  deportation  must  rest  with  them.  They  have 
the  right,  if  they  wish,  to  leave  the  question  of  the  mode  or  place 
of  deportation  to  the  discretion  of  the  government.  For  these 
reasons  I  am  of  opinion  that  the  magistrate  was  right  in  his 
conclusion,  and  was  justified  in  making  the  order  that  he  made, 
and  that  it  was  within  the  power  of  the  Commonwealth  to  pass 
the  Act  under  which  he  adjudicated. 

Appeal  dismissed. 

Solicitor,  for  the  appellant.  A,  W.  Bale. 
Solicitors,  for  the  respondent,  Chambers  &  McNah, 

N.  G.  P. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF       ^ 

QUEENSLAND. 

Police  officer — Tenure  of  office — Who  may  dismiss — **  G^oycmmcn/,"  meaning  of — 
Wrongful  dismissal. 

By  sec.  6  of  the  Police  Act  1863  it  is  proTided  that  the  Commissioner  of 
Police  ' '  shall  appoint  fit  and  proper  persons  to  fill  such  vacancies  as  may  here- 
after occur  among  the  sergeants  and  constables  of  the  police  force,  and  upon 
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sofficient  proof  of  miscoiidact  or  unfitness  to  be  submitted  for  the  approval  of  H.  G.  of  A. 

the  Government  shall  have  power  to  dismiss  any  sergeants  and  constables,  and  1906. 

all  sergeants  and  constables  of  whatever  grade  shall,  so  long  as  they  continue  *•  '  »  "^ 

members  of  the  force,  have  all  such  powers,  privileges,  and  advantages,  and  Ryder 

be  liable  to  all  such  duties  or  responsibility  as  any  constable  duly  appointed  Foi^Y. 

now  has  or  hereafter  may  have  either  by  common  law  or  by  virtue  of  any  

Statute." 

Hddf  that  the  word  "Government'*  means  the  Executive  Government 
acting  through  the  Minister  responsible  for  the  carrying  out  of  the  provisions 
of  the  Act,  and  that  the  expression  "submission  to  the  approval  of  the  Govern- 
ment "  means  submission  to  the  approval  of  the  Crown  acting  through  the 
proper  responsible  Minister,  whoever  he  may  be. 

Hdd  further,  that  under  the  section  a  constable  holds  office  during  pleasure, 
and  that,  as  his  office  is  of  that  tenure,  an  action  for  wrongful  dismissal  will 
not  lie  against  the  Government. 

Decision  of  the  Supreme  Court :   Fdty  v.  Ryder,  (1906)  St.  R.  Qd.,  225, 
eversed. 

Appeal  from  an  interlocutory  judgment  of  the  Supreme  Court  of 
Queensland. 

The  plaintiff  sued  the  defendant  (as  nominal  defendant  on 
behalf  of  the  State  Government)  for  wrongful  dismissal  from  his 
office  as  a  constable  of  police  at  Charters.  Towers,  claiming  that 
the  cause  of  the  dismissal  was  the  report  of*  an  inquiry  held  into 
the  circumstances  surrounding  the  death  of  a  man,  at  which 
inquiry  no  charge  was  preferred  against  the  plaintiff,  nor  was  he 
ever  heard  in  his  own  defence  or  given  any  opportunity  to  call 
witnesses.  The  Crown  replied  that  he  was  dismissed  by  the 
Commissioner  of  Police  upon  sufficient  proof  of  his  misconduct 
and  unfitness,  approved  by  the  Government;  and  gave  as  par- 
ticulars :  that  the  magistrate  found  at  the  inquiry  that  plaintiff 
had  with  other  constables  combined  in  insubordination  and  had 
given  evidence  on  oath  to  support  false  charges  against  superior 
officers;  and  that  this  proof  of  his  misconduct  had  been  sub- 
mitted to  the  Home  Secretary  and  Commissioner  of  Police  and 
approved  as  sufficient  for  dismissal.  Chubb  J.  made  an  order  to 
set  down  for  hearing  before  the  Full  Court  the  questions  of  law : 
— (1)  Whether  the  submission  for  the  approval  of  the  Home 
Secretary  constituted  a  "  submission  for  approval  of  the  Govern- 
ment" within  the  meaning  of  sec.  6  of  the  Police  Act  1863: 
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H.  C.  OF  A.  (2)  Whether  "  sufficient  proof  "  within  the  meaning  of  sec.  6  of 

100A 

^ '^       the  Police  Act  1863  affords  a  defence  to  the  action  unless  a 

Rtder      charge   were  first  made   against  plaintiff  and  he  were   heard 
Foley       thereon.     The  Full  Court  answered  both  questions  in  the  nega- 

tive,  holding  that  "  Government "  meant  the  Governor  in  Council, 

not  the  Home  Secretary,  and  that  the  right  to  be  heard  was 
an  essential  incident  of  natural  justice :  Foley  v.  Ryder  (1). 
From  this  decision  the  defendant  appealed  to  the  High  Court. 

Feez  and  Shand  (with  them  Lwkin),  for  the  appellant. 

The  questions  submitted  by  Chtvbb  J.  for  the  Full  Court  were 
immaterial.  The  real  questions  are  whether  the  Crown  could 
dismiss  the  constable  at  will,  and,  if  not,  whether  the  Com- 
missioner of  Police  could  dismiss  him.  It  would  be  futile  to 
proceed  with  this  case  while  these  vital  questions  are  left  out- 
standing. The  questions  submitted  were  framed  upon  sec.  6  of 
the  Police  Act  1863;  but  the  only  real  question  arising  there- 
under is  whether  the  Government  approved  the  Commissioner's 
dismissal  of  the  plaintiff.  There  was  no  necessity  for  the  Com- 
miysioner  to  hold  a  judicial  inquiry.  The  Crown  can  dismiss  its 
servants  at  pleasure ;  this  is  an  implied  term  understood  in  the 
contract  of  employment  of  all  public  servants :  Shenton  v.  Smith 
(2) ;  Dunn  v.  The  Queen  (3).  The  Police  Act  1863  does  not  cut 
down  this  power.  In  Oould  v.  Stuart  (4)  it  was  held  that  the 
words  of  the  Civil  Service  Act  (N.S.W.),  had  expressly  cut  down 
this  power.  The  police  are  expressly  excluded  from  the  Queens- 
land Civil  Service  Act  1863,  which  has  similar  provisions.  The 
power  of  dismissal  in  sec.  6  is  only  an  additional  power  to  dis- 
miss constables,  vested  in  the  Commissioner.  It  would  be  absurd 
to  find  the  Commissioner  and  inspectors  and  superintendents 
dismissable  by  the  Crown  at  will,  while  constables  could  only  be 
dismissed  after  a  judicial  inquiry  and  other  strict  formalities. 
The  approval  of  the  Home  Secretary,  the  responsible  Minister, 
was  the  approval  of  the  Government ;  and  further,  the  Govern- 
ment has  ratified  and  adopted  the  act  of  the  Home  Secretary  by 
supporting  his  decision  and  defending  the  present  action. 

(1)  (1906)  St.  R.  Qd.,  225.  (3)  (1896)  1  Q.B.,  116,  at  p.  118. 

(2)  (1895)  A.C.,  229,  at  p.  234.  (4)  (1896)  A.C.,  575.  i 
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The  power,  under  sea  6  of  the  Police  Act  1863,  to  appoint  H.  C.  oj  A. 
includes  also  the  power  to  remove  or  suspend  :  Acts  Shortening 
Act  1867  (31  Viet.  No.  6),  see.  17,  which  states  the  common  law.      Rtdkb 
The  Crown's  power  to  dispense  with  a  constable's  services  at      pqley 

pleasure  has  not  since  been  altered :   Police  Act  Amendment  Act       

1891,  sees.  11, 25, 26.  It  is  true  that  every  man,  before  a  decision 
in  a  judicial  proceeding  is  given  against  him,  is  entitled  to  be 
heard :  Bonaker  v.  Evans  (1).  A  public  servant  should  perhaps 
not  be  dismissed  with  the  brand  of  misconduct  unless  after  in- 
quiry :  Adams  v.  Young  (2) ;  but  mere  dismissal  is  very  different. 
If  plaintiff's  contention  is  right,  Parliament  could  not  dismiss 
policemen  by  cutting  down  the  estimates  and  refusing  to  vote 
their  salaries.  No  action  can  lie  for  damages  for  the  loss  of  an 
office  tenable  only  at  will. 

There  is  no  right  to  be  "  heard  and  represented  "  at  an  inquiry 
held  by  a  person  who  has  full  discretion  to  appoint  and  dismiss : 
Marqwis  Abergavenny  v.BishopofLla7idaff{3);  Teatherv,  Poor 
Law  Commissioners  (4) ;  Osgood  v.  Nelson  (5) ;  iJ.  on  the  prose- 
ciUioii  of  Freeman  v.  ArndeL  (6).  There  was  sufficient  evidence 
before  the  Commissioner  to  justify  him  in  exercising  his  dis- 
cretion to  dismiss  plaintiff;  he  need  not  hold  a  judicial  inquiry,  so 
long  as  he  was  reasonably  satisfied  in  his  mind  that  misconduct 
was  shown.  The  contract  of  service  between  the  constable  and 
the  Crown  is  unilateral,  not  mutual;  it  is  binding  only  upon 
him — Police  Act  1863,  sec.  11,  12,  15 — ^and  may  be  cancelled  at 
any  time  by  dismissal :  Green  v.  The  Queen  {7\  following  Power 
v.  The  Queen  (8),  decisions  on  similar  sections  in  the  Victorian 
Police  Act  1864  (No.  257,  sees.  9,  10,  11).  There  was  no  contract 
between  plaintiff  and  the  Crown  binding  the  Crown  only  to  dis- 
miss him  under  the  procedure  of  sec.  6.  The  discretion  of 
dismissal  given  to  the  Commissioner  was  not  to  act  as  a  judicial 
officer  in  conducting  inquiries  and  hearing  the  proof  of  charges, 
but  to  act  on  emergencies  to  keep  the  service  pure.  Sec.  6  is  a 
disciplinary  section ;  it  has  none  of  the  express  words  necessary 
to  take  away  the  Crown's  prerogative  right  of  dismissal. 

(1)  16  Q.B.,  162.  Gochburn,  C.J. 

(2)  19  N.S.W.L.R.,  37.  (6)  3C.L.R..  557. 

(;{)  20Q.B.D.,  460.  (7)  17  V.L.R.,  329  ;  13  A.L.T.,  29, 

(4)  19  L.J.M.C.,  70.  at  p.  30. 

(5)  10  6.  k  S.»  119,  at  p.  155,  per  (8)  4  A.J.R.,  144. 
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H.  C.  OF  A.       The   "  approval  "  by  the  Government  of  the  Commissioner's 

^ '^       conduct  can  be  given  by  a  ratification  at  any  time  before  action  is 

Ryobr      brought:  Buron  v.  Denrrutn  (1).     The   person  to  approve   on 
Foley       behalf  of  the  Government  is  the  Minister  at  the  head  of  the 

department,  the  Colonial  Secretary.     The  Court  will  not  inquire 

into  the  inner  workings  of  the  Ministry  and  the  administrative 
departments  of  Government,  once  the  ministerial  head  of  a  depart- 
ment has  conveyed  the  wishes  of  the  Government :  R,  v.  Tooth 
(2) ;  R,  V.  Davenport  (3).  As  it  would  be  idle  to  proceed  where 
plaintiff  has  no  cause  of  action,  we  ask  for  a  stay  of  proceedings. 
[They  referred  to  Ginnt  v.  Secreta7*y  of  State  for  India  (4).] 

E,  A.  Douglas  and  R.  J,  Douglas,  for  the  respondent.  The 
questions  are  whether  the  prerogative  has  been  exercised,  and 
whether  the  constable  has  been  properly  dismissed  under  the 
Act. 

[Barton  J. — Is  this  a  question  of  prerogative  ?  The  question 
is  one  of  contract,  into  which  a  right  to  dismiss  at  pleasure  was 
always  imported:  Shenton  v.  Smith  (5).] 

That  case  depended  on  the  position  of  a  Crown  Colony,  not  an 
independent  Colony  with  representative  government.  The  Crown 
cannot  introduce  this  question  of  prerogative  dismissal  at  this 
stage  of  the  case ;  they  set  up  no  defence  apart  from  a  dismissal 
under  the  Act,  and  no  dismissal  by  the  Executive  Government  is 
set  up,  but  only  dismissal  by  the  Home  Secretary.  Plaintiff  is 
entitled  at  least  to  his  salary  until  he  is  dismissed  by  the  Execu- 
tive Government,  which  has  not  yet  been  done.  A  constable  can 
only  be  removed  for  just  cause  duly  proved.  His  ofBce  is  in  the 
nature  of  a  freehold :  Willcoclca  Office  of  Constable,  pp.  19-20 ; 
Barns*  Justice  of  the  Peace  (1869  ed.,  I.,  1033).  Under  the 
second  part  of  sec.  6  of  the  Police  Act  1863,  constables  are  given 
all  the  old  common  law  and  statutory  rights,  as  well  as  duties 
and  liabilities. 

[Griffith  C.J. — That  only  gave  them  the  common  law  power 
of  arrest,  and  immunity ;  not  a  freehold  oflSce.] 

(1)  2  Kx.,  167.  (4)  2C.P.D..  445. 

(2)  4  Qd.  S.C.R.,  96.  (5)  (1895)  A.C.,  229. 

(3)  4Q(i.  S.C.R.,99. 
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A  constable  has  at  least  the  right  to  be  heard  in  his  defence  H.  C.  of  A. 
before  dismissal.     Under  tlie  Queensland  Police  Act  1855  (19 
Vict.  No.  24),  dismissal  was  by  justices  after  inquirj^  with  an      ryder 
appeal  to  the  Governor  in  Council.  The  power  of  dismissal  under      yolky 

sec.  6  of  the  Police  Act  1863,  was  clearly  conditional  upon  a       

judicial  proceeding :  the  Commissioner  was  placed  in  the  position 
of  the  justices  in  holding  the  inquiry  tliere  prescribed.  The  Civil 
Service  Act  1863,  wliich  provides  for  dismissal  in  sec.  14  in  similar 
terms,  was  passed  the  same  day  as  the  Police  Act.  Under  the 
Civil  Service  Act  the  power  of  dismissal  was  closely  safeguarded: 
cf.  Oould  V.  Stuart  (1) ;  s.c.  Hub  iiom,,  Stuart  v.  Gould  (2) ;  yet 
the  Police  Act,  passed  the  same  day,  is  supposed  to  take  away 
from  the  police  their  old  safeguards  against  arbitrary  dismissal, 
and  conserve  these  rights  to  civil  servants.  The  constable  serves 
under  a  statutory  contract  that  he  will  not  be  dismissed  for  mis- 
conduct without  due  inquiry. 

The  proceedings  on  the  inquiry  held  by  the  magistrate  were 
originated  under  sec.  25  of  the  Police  Act  1891  (55  Vict.  No.  3S), 
and  under  the  regulations  governing  such  inquiries  the  Commis- 
sioner must  receive  the  report  from  the  officer  conducting  the 
inquiry,  and,  if  satisfied  that  the  con.stable  charged  with  miscon- 
duct was  guilty,  may  fine  or  dismiss  him. 

[Griffith  C.J. — That,  like  sec.  6,  seems  only  to  give  an 
additional  power  of  dismissal  to  the  Commissioner ;  it  does  not 
limit  the  Crown's  power.] 

The  proceedings  were  undoubtedly  commenced  under  the  Police 
Acts,  and  such  proceedings  must  be  a  judicial  inquiry  if  any 
charge  of  misconduct  is  to  be  considered.  The  words  "  sufficient 
proof "  in  sec.  6  postulate  a  proper  quasi-judicial  inquiry,  at 
which  natural  justice  required  that  plaintiff"  should  not  be  con- 
demned unheard  :  R.  v.  Cheshire  Lines  Committee  (3) ;  Strachan 
V.  Strachan  (4).  Dismissal  subjects  the  officer  to  a  severe  loss  of 
property,  including  rights  to  superannuation  and  gratuities.  No 
person  should  be  subjected  to  a  loss  of  property  without  being 
heard.  There  is  a  tenure  of  office  as  between  the  constable  and  the 
Ctown,  and  there  was  always  a  right  to  be  heard  before  dis- 

(1)  (1896)  A.C.,  675.  (3)  L.R.,  8  Q.B.,  344. 

(2)  16  N.S.W.  L.R.,  132.  (4)  5  Q.L.J.,  45. 
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H.  C.  OF  A.  missal ;  that  right  can  only  be  taken  away  by  express  enactment, 
of  which  there  is  none.  Especially  there  must  be  inquiry  where 
inability  and  misbehaviour  are  charged  as  grounds  of  dismissal : 
Ex  parte  Rainsay  (1). 

[Griffith  C.J. — Gh*ant  v.  Secretary  of  State  for  India  (2) 
seems  indistinguishable.] 

That  case  turned  upon  regulations ;  it  had  nothing  to  do  with 
statutory  provisions.  The  Police  Act  1863,  took  away.the  power 
to  dismiss  at  will  in  the  case  of  constables.  Parliament  could 
refuse  to  vote  the  pay  for  constables,  and  abolish  their  office ;  but 
this  does  not  weaken  their  safeguard  against  arbitrary  dismissal. 
Even  where  the  misconduct  occurred  in  the  sight  of  the  person 
dismissing  a  constable,  he  should  be  called  on  to  show  cause 
against  charges  preferred :  R,  v.  Smith  (3). 

[Griffith  C.J. — No  action  can  lie  against  the  Grown  for 
exercising  its  volition  and  effecting  revocation  of  this  office, 
whicli  is  at  most  a  conditional  fee.] 

•Such  volition  must  be  exercised  in  the  terms  laid  down  by  the 
Act ;  misconduct  must  be  satisfactorily  proved  to  the  Commis- 
sioner upon  judicial  inquiry,  and  the  approval  of  the  Crown  must 
precede  dismissal:  Browne  v.  The  Queen  (4);  Foran  v,  Tlie 
Queen  (5);  Ptiblic  Seinnce  Act  (Vict.)  1883  (No.  773),  sees.  81 
82;  Smith  v.  The  Queen  (6).  The  police  do  not  serve  on  a 
semi-military  tenure ;  that  depends  on  War  Office  regulations, 
and  is  never  similar  to  those  tenures  regulated  by  Statute 
Mitchell  V.  The  Qiveen  (7);  Dmin  v.  The  Queen  (8).  Adania  y. 
Young  (9)  sums  up  the  case  for  plaintiff. 

"  Government  "  in  sec.  6  means  the  Governor  in  Council.  Tlie 
Home  Secretary  is  not  the  Executive  Government,  and  it  was  not 
pleaded  that  he  exercised  the  Government's  powers. 

[Griffith  C.J. — The  Governor  is  not  consulted  in  every 
administrative  act.  The  plea  assumes  the  Home  Secretary  as  the 
proper  authority  signifying  the  approval  of  the  Government. 
How  can  you  inquire  into  tlie  inner  workings  of  the  Executive  ?] 


(1)  18Q.B,  173,  at  p.  190. 

(2)  2  C.P.I).,  445. 

(3)  5Q.B.,«!4. 

(4)  12  V.L.R.,  397  ;  8  A.L.T.,  28. 

(5)  16  V.L.R.,  610  ;  12  A.L.T.,  54. 


(6)  3  App.  Ca8.,614. 

(7)  (1896)  1  Q.B..  121  (n). 

(8)  (1896)  I  Q.B.,  116.  at  p.  119. 

(9)  19  N.S.\V.L.R..  325,  at  p.  327, 


Feez,  in  reply. 

Cur.  adv,  vult 

Griffith  C.J.  The  question  for  decision  in  this  case  arises  in 
a  somewhat  unusual  form.  The  action  is  brought  by  the  plain- 
tiff against  the  Government,  the  appellant  being  the  nominal 
defendant,  for  damages  for  wrongful  dismissal  from  the  service 
of  the  Government  in  which  he  was  employed  in  the  capacity  of 
a  police  constable.  The  statement  of  claim  alleges  that  in  accord- 
ance with  the  provisions  of  the  Police  Act  1863  the  plaintiff  was 
duly  appointed  a  constable  of  police  and  so  on,  and  that  he  was 
employed  and  served  the  Government  as  a  constable  of  police  until 
he  was  wrongfully  dismissed  as  thereinafter  set  out.  Then  it  is 
alleged  that  various  proceedings  took  place,  the  result  of  which 
was  that  the  Government  on  3rd  April  1905  wrongfully  dis- 
missed the  plaintiff  from  the  service.  The  plaintiff  further 
alleges  that  he  was  dismissed  without  an  opportunity  of  defend- 
ing himself  upon  a  charge  of  misconduct.  The  defence  admits 
the  employment  under  the  Police  Act  1863  and  the  Police 
Arnendment  Act  1901,  but  denies  the  wrongful  dismissal,  and 
pleads  further  that  the  Commissioner  of  Police  upon  suflScient 
proof  of  misconduct  and  unfitness  of  the  plaintiff,  which  was 
submitted   for  the  approval  of  the  Government,  dismissed  the 

(1)  2  Ex.,  256,  at  p.  273. 
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The  Court  cannot  presume  that  the  Home  Secretary  has  an   K-  C-  o'  A. 

1Q0A 

unlimited  power  to  exercise   the  functions  of  the   Executive. 

Under  the  Police  Act  1850,  the  power  of  dismissal  clearly  rested      Rydkb 

with  the  Governor.     Under  the  Act  of  1852  the  Governor  in      folby 

Council  reviewed  the  orders  of  the  justices.     The   1863   Act       

therefore,  in  speaking  of  the  "  Government,"  intended  to  require 
the  approval  of  the  full  Executive  authority,  and  not  that  of  the 
departmental  head  of  the  police  force.  Under  the  1891  Act,  sec. 
5,  the  power  to  retire  oflScers  for  old  age  is  reserved  to  the 
Governor  in  Council;  the  power  of  dismissal  is  much  greater 
than  that  of  retirement,  and  was  meant  to  be  equally  safeguarded, 
[They  referred  to:  Scdkeld  v.  Johnson  (1);  Police  Act  (N.S.W.) 
1862,  sec.  5 ;  Police  Act  (Vict.)  1865,  sec.  6 ;  Hardcastle  on  Inter- 
pretation of  StatuteSy  3rd  ed.,  130).] 
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H.  C.  OF  A.  pJaintifF  from  his  service  under  and  in  pursuance  of  the  pro- 
visions of  tlie  Act,  and  not  otherwise.  Particulars  of  that  defence 
were  asked  for  and  given,  from  which  it  appeared  that,  at  an 
inquiry  held  before  the  dismissal  complained  of,  it  was  alleged  that 
the  plaintiff  and  other  constables  named  had  combined  together 
for  the  purpose  of  supporting  each  other  in  acts  of  insubordina- 
tion ;  that  an  inquiry  was  held  into  that  matter ;  that  the 
evidence  taken  before  the  Commission  appointed  to  hold  the 
inquiry  was  submitted  to  the  Commissioner  of  Police ;  that  he 
submitted  it  to  the  Home  Secretary,  who  approved  of  the  evidence 
as  being  sufficient  proof  of  misconduct  and  unfitness  on  the  part 
of  the  plaintiff;  and  that  thereupon  the  plaintiff  was  dismissed. 
Chubb  J.  then  under  the  provisions  of  Order  XXXIV.,  Rule  2, 
directed  two  questions  to  be  stated  for  the  opinion  of  the  Court. 
That  rule  provides  : — "  If  it  appear  to  the  Court  or  a  Judge  either 
from  the  statement  of  claim  or  defence  or  reply  or  otlierwise  that 
there  is  in  any  action  a  question  of  law  whicli  it  would  be  con- 
venient to  have  decided  before  any  evidence  is  given  or  any 
question  or  issue  of  fact  is  tried  or  before  any  reference  is  made 
to  a  Referee  or  an  Arbitrator,  the  Court  or  Judge  may  make  an 
order  accordingly  and  may  direct  such  (|uestion  of  law  to  be  raised 
for  the  opinion  of  the  Court  eitlier  by  special  case  or  in  such 
other  manner  as  the  Court  or  Judge  may  deem  expedient  and  all 
such  further  proceedings  as  the  decision  of  such  question  of  law 
may  render  unnecessary  may  thereupon  be  stayed."  The  questions 
were — (1)  "Whether  the  submission  for  the  approval  of  the 
Home  Secretary  (as  alleged  in  the  defence  and  particulars  de- 
livered in  this  action)  constitutes  a  submission  for  the  approval 
of  the  Government  within  the  meaning  of  sec.  6  of  Tlte  Police 
Act  1863;  (2)  Whether  sufficient  proof  within  the  meaning 
of  sec.  6  of  Tfie  Police  Act  1863  (as  alleged  in  the  said  defence 
and  particulars)  affords  a  defence  to  the  action  unless  a  charge 
were  first  made  against  the  plaintiff  and  the  plaintiff  heard 
thereon."  These  questions  were  argued  before  the  Full  Court, 
which  was  of  opinion  that  a  submission  for  the  approval  of  the 
Home  Secretary  was  not  a  submission  for  the  approval  of 
the  Government  within  the  meaning  of  sec.  6.  They  were  also 
of  opinion  that  there  could  be  no  sufficient  proof  within  the 
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meaning  of  the  section  unless  the  plaintiff  first  had  a  charge  made  H.  C.  op  A. 
against  hinx,  and  was  heard  afterwards  upon  it.  That  decision, 
of  course,  leaves  the  case  as  one  merely  for  the  assessment  of 
damages.  The  ^defendant  has  now  appealed  to  this  Court,  and 
before  this  Court  a  further  point  is  taken  that  the  statement  of 
claim  itself  discloses  no  cause  of  action.  It  appears  from  the 
report  in  the  Queensland  Law  Journal  that  that  point  was 
argued,  apparently  briefly,  before  the  Full  Court,  but  the  Judges 
do  not  advert  to  it  in  their  judgments.  I  apprehend  that  the 
proper  way  to  deal  with  the  present  case  is  to  treat  it  as  if  the 
facts  alleged  in  the  particulars  of  defence  had  been  set  out  in 
the  defence,  and  the  defence  had  been  demurred  to.  It  is  not 
disputed  that,  if  on  the  argument  of  a  demurrer  to  a  defence  it 
appears  that  the  statement  of  claim  discloses  no  cause  of  action, 
the  Court  must  give  judgment  for  the  defendant,  notwithstanding 
that  it  thinks  the  plea  bad,  and  that  is  the  rule  which  I  think 
should  be  applied  in  dealing  with  this  case.  Before  us  the  ques- 
tion whether  the  action  will  lie  has  been  very  fully  discussed, 
and  we  are  bound  to  express  our  opinion  upon  it. 

Now,  the  plaintiff^s  case  is  founded  upon  the  provisions  of  sec. 
6  of  the  Police  Act  1863,  which  has  been  already  mentioned.  That 
Act  consolidated  and  amended  the  laws  relating  to  the  police 
force.  It  is  a  complete  code  of  law  for  the  police  force.  There 
are  no  other  laws — ^all  previous  laws,  all  of  which  are  enumerated, 
and  all  other  regulations  under  previous  Acts,  being  repealed. 
The  Act  authorizes  the  Governor  in  Council  to  appoint  a  Com- 
missioner of  Police,  who  is  to  have  charge  and  superintendence  of 
the  police  force,  under  the  direction  of  the  Colonial  Secretary, 
who  is  now  called  the  Home  Secretary.  The  Governor  in  Council 
may  appoint  inspectors  and  sub-inspectors  of  police.  Sec.  6  deals 
with  the  appointment  of  sergeants  and  constables,  and  provides : — 
"  The  Commissioner  of  Police  shall  appoint  fit  and  proper  persons 
to  fill  such  vacancies  as  may  hereafter  occur  among  the  sergeants 
and  constables  of  the  police  force  and  upon  sufficient  proof  of 
misconduct  or  unfitness  to  be  submitted  for  the  approval  of  the 
Government  shall  have  power  to  dismiss  any  sergeants  and  con- 
stables and  all  sergeants  and  constables  of  whatever  grade  shall 
so  long  as  they  continue  members  of  the  said  force  have  all  such 
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H.  C.  OF  A.  powers  privileges  and  advantages  and  be  liable  to  all  such  duties 
and  responsibility  as  any  constable  duly  appointed  now  has  or 
hereafter  may  have  either  by  the  Common  Law  or  by  virtue  of 
any  Statute  or  Act  of  Council  now  or  hereafter  in  force  in  the 
Colony."    I  will  deal,  first,  very  briefly,  with  the  point  taken  that 
the  submission  of  the  proof  of  misconduct  for  the  approval  of  the 
Government  must  be  a  submission  to  the  Governor  in  Council. 
That  was  the  view  which  commended  itself  to  the  learned  Judges 
of  the  Supreme  Court.     This  Statute  clearly  recognizes  the  exist- 
ence of  the  Governor  in  Council,  and  makes  provision  that  certain 
things  shall  be  done  by  the  Governor  in  Council.     This  particular 
act  is  to  be  a  submission  for  the  approval  of  "  the  Government," 
so  that,  if  the  contention  for  the  plaintiff  was  right,  it  is  obvious 
that  the  legislature  used  different  words  when  they  intended  the 
same  thing.     The  word  "  Government "  is  not  a  term  of  art,  and 
I  think  it  is  difficult  to  hold  it  to  be  synonymous  with  Governor 
in  Council,  when  one  has  regard  to  the  manner  in  which  the 
Executive  Government  of  the  country  is  carried  on  under  the 
system  which  we  call  Constitutional  Government.     The  Crown, 
that  is,  the  head  of  the  Executive  Government,  in  whose  name 
everything  is  done,  does  not  act  in   person ;    it  acts  through 
responsible  officers,  to  whom  the  powers  of  Government  are 
delegated,    and,    as   a    matter   of  fact,  ninety-nine  hundredths 
of  the  work  of  the  Executive  Government   is  done  by  those 
responsible    officers    on     their    own     individual     responsibility 
without  consulting  the  Governor  in  Council.     In  England  it  is 
well  known  to  everyone  who  knows  anything  of  the  manner  in 
which  the  English  Government  is  conducted  that  a  very  small 
proportion  of  the  matters  is  ever  submitted,  or  required  by  law 
to  be  submitted,  for  the  approval  of  the  Sovereign  with  the  advice 
of  his  Privy  Council.   Nearly  all  the  ordinary  matters  of  adminis- 
tration are  dealt  with  by  the  responsible  Ministera   Some  matters 
are  required  by  law  to  be  done  by  the  Sovereign  in  Council,  just 
as  in  Australia  under  the  Australian  Constitutions  certain  matters 
are  required  to  be  done  by  the  Governor  with  the  advice  of  his 
Executive  Council.    As  to  those  matters  that  are  not  expressly  so 
required  to  be  done  it  appears  to  me  that  the  ordinary  and  proper 
inference  to  be  drawn  is  that  the  system  that  was  intended  to  be 
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introduced  here  on  the  establishment  of  responsible  government  ^«  C«  <>'  ^* 
was  the  English  system,  and  that  acts  of  government  may  be  per- 
formed by  the  proper  responsible  Minister,  whoever  he  may  be. 
That  is  how  the  matter  appears  to  me,  apart  from  any  argument 
that  has  been  raised  about  the  word  "  Government "  being 
synonymous  with  Governor  in  Council.  I  do  not  see  my  way  to 
hold  that  they  are  synonymous.  The  word  "  Government,"  as  I 
said,  is  not  a  term  of  art.  I  think  the  expression  "submission  for 
the  approval  of  the  Government "  merely  means  submission  for 
the  approval  of  the  Crown  acting  through  the  proper  responsible 
Minister,  whoever  he  may  be.  In  this  Act  it  is  expressly  stated 
that  the  Home  Secretary  is  to  be  the  responsible  Minister  under 
whose  direction  the  Commissioner  of  Police  is  to  act.  I  think, 
therefore  that  there  is  nothing  in  that  point. 

With  respect  to  the  other  point,  that  the  Commissioner  of 
Police  shall  have  power  to  dismiss  sergeants  and  constables  upon 
sufficient  proof  of  misconduct  or  unfitness,  I  agree  with  the 
learned  Judges  of  the  Supreme  Court  in  thinking  that,  if  that  is 
a  condition  of  the  tenure  of  office  of  sergeants  and  constables, 
the  person  accused  must  have  an  opportunity  of  being  heard 
before  he  can  be  deprived  of  his  office.  But  the  question  remains 
whether  that  is  a  condition  of  the  tenure  of  his  office,  in  other 
words,  whether  this  section  is  in  reality  a  section  relating  to  the 
tenure  of  office  of  sergeants  and  constables,  or  whether  it  is  a 
provision  standing  by  itself  or  enacted  alio  intuitu^.  In  the 
Constitution  Act  1867,  which  is  a  re-enactment  of  the  original 
Constitution,  sec.  14  provides : — "  The  appointment  of  all  public 
offices  under  the  Government  of  the  Colony  hereafter  to  become 
vacant  or  to  be  created  whether  such  offices  be  salaried  or  not 
shall  be  vested  in  the  Governor  in  Council  with  the  exception  of 
the  appointment  of  the  officers  liable  to  retire  from  office  on 
political  grounds  which  appointments  shall  be  vested  in  the 
Governor  alone.  Provided  always  that  this  enactment  shall  not 
extend  to  minor  appointments  which  by  Act  of  the  legislature  or 
by  order  of  the  Governor  in  Council  may  be  vested  in  heads  of 
departments  or  other  officers  or  persons  within  the  Colony." 

The  exercise  of  the  sovereign  power  may  therefore  in  any  case 
be  delegated  by  Statute  or  by  Order-in-Council.     I  regard  sec.  6, 
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H.  C.  OF  A.  not  as  a  section  dealing  with  the  tenure  of  office  of  constables, 
but  as  a  section  passed  with  reference  to  this  provision  in  the 
Constitution,  as  vesting  this  power  of  appointment,  with  the 
correlative  right  of  dismissal,  in  the  Commissioner  of  Police, 
subject  to  the  qualification  that  he  shall  not  exercise  the  power 
of  dismissal,  which  is  only  given  to  him  in  the  case  of  misconduct 
or  unfitness,  without  consultation  nor  without  the  approval  of  the 
Executive  head  of  his  department,  and  I  regard  the  section  as 
having  nothing  to  do  with  the  tenure  of  office  of  the  constable  as 
between  himself  and  the  Crown.  It  is  necessary,  therefore,  to 
consider  what  is  the  nature  of  the  tenure  of  office  of  a  constable, 
irrespective  of  the  section.  With  respect  to  the  tenure  of 
office  of  constables  and  officers  in  the  Public  Service,  the 
general  rule  is  stated  in  the  case  of  Shenton  v.  Smith  (1), 
to  be  that  in  the  absence  of  a  special  contract,  "servants 
of  the  Crown  hold  their  offices  during  the  ple€bsure  of  the 
Crown ;  not  by  virtue  of  any  special  prerogative  of  the  Crown, 
but  because  such  are  the  terms  of  their  engagement,  as  is  well 
understood  throughout  the  public  service.  If  any  public  servant 
considers  that  he  has  been  dismissed  unjustly,  his  remedy  is  not 
by  a  law-suit,  but  by  an  appeal  of  an  official  or  political  kind  " 
— that  is  by  appeal  to  his  superior  officer,  or  to  Parliament  if 
necesvsary.  The  only  other  case  that  I  think  it  necessary  to  refer 
to  is  that  of  Dunn  v.  Tlie  Queen  (2).  That  was  a  case  in  which 
a  man  had  been  employed  in  the  public  service  at  a  salary,  and 
an  officer  of  the  Crown,  who  was  Commissioner  and  Consul- 
General  of  the  Niger  Protectorate  in  Africa,  had  engaged  him 
for  three  years  certain.  The  service  terminated  before  the 
expiration  of  that  time,  and  he  presented  a  petition  of  right. 
Lord  Esher  M.R.  referred  to  the  previous  case  of  De  Dolisi  v.  The 
Queen,  which  has  not  been  reported,  but  which  was  decided 
in  the  House  of  Lords  by  Lords  Halsbury  L.C.,  Blackbuim, 
Watson  and  Fitzgerald^  and  quoting  from  his  own  judgment 
in  the  Court  of  Appeal  said  (3) : — "It  is  said  that  it  was  lawful 
to  make  such  an  engagement  with  him  (the  suppliant)  for  seven 
years,  because  the  engagement  offered  and  proposed  was  not  an 


(1)  (1895)  A.C..  229,  at  pp.  234,  235.  (2)  (1896)  1  Q.B.,  116. 

(3)  (1896)  1  Q.6.,  116,  at  p.  118. 
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engagement  of  military  service,  it  being  admitted  in  argument  R-  C.  of  a. 
that,  if  the  engagement  was  for  military  service  as  a  soldier, 
whether  as  officer  or  private,  it  is  contrary  to  public  policy  that 
any  such  contract  should  be  made.  Now,  whether  that  doctrine 
with  regard  to  the  Crown  is  confined  to  military  service  or  not 
need  not  be  decided  to-day,  but  I  do  not  at  all  accept  the  sug- 
gestion that  it  is  so  confined.  All  service  under  the  Crown 
itself  is  public  service,  and  to  my  mind  it  is  most  likely  that  the 
doctrine  which  is  said  to  be  confined  to  military  service  applies 
to  all  public  service  under  the  Crown,  because  all  public  service 
under  the  Crown  is  for  the  public  benefit."  Then  he  goes  on  to 
say : — "  That  case  came  before  the  House  of  Lords ;  Jand  it  seems 
to  me  that  Lord  Watson  in  his  judgment  almost  in  terms  decides 
that  what  I  thought  would  probably  turn  out  to  be  the  right 
view  on  the  subject  is  correct.  He  says : — '  In  the  first  place  it 
appears  to  me  that  no  concluded  contract  is  disclosed  in  the 
statements  contained  in  this  petition  of  right ;  and  in  the  second 
place  I  am  of  opinion  that  such  a  concluded  contract,  if  it  had 
been  made,  must  have  been  held  to  have  imported  into  it  the 
condition  that  the  Crown  has  the  power  to  dismiss.  Furtlier,  I 
am  of  opinion  that,  if  any  authority  representing  the  Crown 
were  to  exclude  such  a  power  by  express  stipulation,  that  would 
be  a  violation  of  the  public  policy  of  the  country  and  could  not 
derogate  from  the  power  of  the  Crown.'  Anything  more  distinct 
and  general  than  that  there  could  not  be.  It  seems  to  me  that 
the  rule,  as  laid  down  by  the  House  of  Lords,  is  in  consonance 
with  what  I  suggested  to  be  the  true  rule  in  tlie  Court  of  Appeal. 
The  case  of  Slienton  v.  Smith  (1)  appears  to  me  to  be  really 
equally  conclusive  of  the  matter."  Lord  Herschell  was  of  the 
same  opinion.  Lord  Justice  Kay,  adverting  to  the  contention 
that  this  was  a  doctrine  which  applied  only  to  tHe  railitarj'' 
service,  said  (2) : — "  I  do  not  concur  in  that  view.  It  seems  to 
me  that  the  continued  employment  of  a  civil  servant  might  in 
many  cases  be  as  detrimental  to  the  interests  of  the  State  as  the 
continued  employment  of  a  military  officer." 

It  appears  to  me  to  result  from  these  authorities  that  it  is  an 
implied  term  in  the  engagement  of  every  person  in  the  Public 

(1)  (1805)  A.C.,  229.  (2)  (189(5)  1  Q.B.,  116,  at  p.  120. 
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H.  C.  or  A.  Service,  that  he  holds  office  during  pleasure,  unless  the  contrary 
appears  by  Statute.  It  is  not  disputed  in  the  present  case  that 
the  Government  could  dismiss  the  plaintiff  at  pleasure.  Indeed, 
that  he  holds  office  at  pleasure  is  shown  by  the  admitted  fact, 
that  if  Parliament  did  not  vote  his  salary  he  could  be  summarily 
deprived  of  office.  As  I  have  just  said,  it  is  not  disputed  that  the 
Governor  in  Council,  i.e,,  the  Executive  Government,  could  dis- 
miss him  at  a  moment's  notice,  but  it  is  contended  that  that  can- 
not be  done  by  the  Commissioner  of  Police.  I  agree  that  the 
Commissioner  of  Police  of  his  own  motion  cannot  do  it,  but  the 
plaintiff  in  this  case  complains  that  the  Government  have  dismissed 
him,  and,  as  it  is  conceded  that  the  Government  can  dismiss  him 
at  will,  how  can  it  be  said  that  the  statement  of  claim  discloses 
any  cause  of  action  ?  I  do  not  know  any  instance  in  whicli  a 
person  who  holds  office  during  pleasure  could  bring  an  action  for 
wrongful  dismissal.  The  foundation  of  the  wrongful  dismissal  is 
the  wrongful  refusal  to  retain  him  in  the  service,  but  the  service 
is  terminable  at  ple€bsure.  How  can  the  exercise  of  that  pleasure 
be  wrongful  ?  It  may  be  suggested  perhaps  that  there  would  be 
something  in  the  nature  of  a  special  action  against  the  Commis- 
sioner of  Police  for  doing  something  detrimental  to  the  plaintifl^s 
character,  but  when  that  question  arises  it  will  be  time  enough 
to  determine  it.  I  think  it  will  be  found  that  the  attempt  has 
been  made  once,  and  unsuccessfully. 

For  these  reasons  I  am  of  opinion  tliat  the  statement  of  claim 
discloses  no  cause  of  action.  What  then  ought  to  be  done  ?  The 
formal  position  is  that  the  questions  submitted  to  the  considera- 
tion of  the  Supreme  Court  were  irrelevant,  because,  whichever 
way  they  are  decided,  the  plaintiff  is  equally  unable  to  succeed  in 
the  action.  As  I  said  before,  I  think  the  matter  should  be  treated 
as  if  it  were  a  demurrer  to  a  bad  plea.  The  statement  of  claim 
itself  disclosing  no  cause  of  action,  following  the  rule  of  practice 
laid  down  in  Order  XXXVIII.  as  to  what  is  to  happen  upon  the 
decision  of  a  question  of  law,  I  think  that  the  proper  order  to 
make  will  be  that  all  proceedings  in  the  action  be  stayed. 


Barton  J.     The  judgment  appealed  from  is  in  substance  a 
decision  with  regard  to  questions  of  law  stated  by  Chubb  J.  on 
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the  pleadings.  Those  questions  arise  upon  the  interpretation  of  H.  C.  of  a. 
the  Police  Act  1863,  and  of  the  statement  of  claim,  particularly  ^^^' 
in  paragraph  3,  which  says : — "  Under  and  in  accordance  with  the  Ryder 
provisions  of  The  Police  Act  1863  the  plaintiff  on  or  about  the 
third  day  of  December  1890  was  duly  appointed  a  constable  of 
police  and  entered  the  service  of  the  said  Government  and  was 
employed  by  and  served  the  said  Government  thereafter  as  a 
constable  of  police  upon  the  terms  and  subject  to  the  conditions 
intei^  alia  that  the  said  Government  would  pay  to  the  plaintiff*  a 
certain  yearly  salary  and  that  the  plaintiff  would  pay  to  the  said 
Government  the  sum  of  two  pounds  per  centum  per  annum  upon 
the  said  salary  to  be  invested  by  the  said  Government  so  as  to 
form  portion  of  a  fund  called  the  '  Police  Superannuation  Fund  ' 
and  that  the  said  Government  would  retain  the  plaintiff  in  their 
service  and  employment  until  such  service  and  employment  should 
be  determined  in  the  manner  prescribed  by  law  as  set  forth  in  The 
Police  Act  1863  and  Rules  made  thereunder."  The  contract  so  set 
forth,  if  we  read  it  according  to  the  plaintiffs  interpretation,  is 
such  a  contract  as  no  civil  Servant  of  the  Crown  could  make,  unless 
he  were  expressly  authorized  by  Statute.  For  that  proposition  I 
think  the  case  of  Grant  v.  Secretary  of  State  for  India  (1)  is  in 
point.  The  claim  is  accurately  described  in  the  head-note,  which 
says: — "In  an  action  against  the  Secretary  of  State  for  India  the 
claim  stated  that  plaintiff  accepted  a  commission  in  the  military 
service  of  the  East  India  Company  upon  the  basis  and  faith  of 
the  customs,  laws,  regulations,  and  provisions  of  the  company  s 
service,  which  were  (amongst  others)  that  an  officer  entering  the 
service  should  continue  therein  so  long  as  he  was  physically  and 
mentally  efficient — and  that,  before  tlie  removal  of  any  officer 
from  any  appointment,  he  should  be  made  acquainted  in  writing 
with  the  accusation  preferred  against  him  and  should  be  sum- 
moned to  make  his  defence,  having  a  reasonable  time  allowed 
him  for  that  purpose,  and  that  the  plaintiff  was  compelled  to 
subscribe  to  a  military  fund  to  provide  for  widows  and  orphans 
of  officers,  and  that  if  he  had  continued  in  the  service  his  widow 
would  have  been  entitled  to  an  allowance  out  of  a  fund  called 
*Lord  Clive's  Fund.'     That  after  the  Indian  forces   liad   been 

(I)  2  C.P.I).,  44.1 
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H.  C.  OF  A.    transferred  to  the  Crown  he,  while  in  the  performance  of  military 
1906.        duty,  and  in  all  respects  physically  and  mentally  competent  to 
perform  any  duties  which  were  or  might  be  required  of  him, 
was,   without   any   charge  of  misconduct,  called  upon  to  retire 
from  the  service,  in  pursuance  of  a  general  order  made  by  the 
Governor  General  of  India  with  the  sanction  of  the  defendant, 
by  which  order  unemployed  officers  ineligible  for  employment  by 
reason  of  clear   misconduct,   or   proved  physical  or  mental  in- 
efficiency &c.,  might  be  required  to  retire  upon  a  pension ;  and, 
upon  his  declining  voluntarily  to  retire,   he  was  compulsorily 
placed  upon  the  pension-list;   and  the  fact  of   his  removal   to 
the  pension-list   was   notified   in  the  usual   way   by  a  general 
order  of  the  Commander-in-Chief  published   in   the   Gazette: — 
Held,  on  demurrer,  that  the  claim  disclosed  no  cause  of  action, 
for  the  Crown,  acting  by  the  defendant,  had  a  general  power  of 
dismissing  a  military  officer  at  its  will  and  pleasure,  tliat  the 
defendant   could   make   no  contract  with   a  military  officer  in 
derogation  of  such  powers;   and  the  customs,  regulations,  &c., 
relied  on  by  the  plaintiff  must  be  taken  to  be  always  subject  to 
it,  and  incapable  of  superseding  it,  and  further,  that  the  publi- 
cation in  the  Gazette  was  an  official  act  under  the  authority  of 
the  Crown,  for  which  the  defendant  could  not  be  responsible  in 
an  action  for  libel."     Grove  J.,  in  giving  judgment,  after  stating 
the  material  part  of  the  statement  of  claim,  said  (1) : — "I  am  of 
opinion  that  the  East  India  Company,  and  afterwards  the  Crown, 
had  the  absolute  power  to  dismiss  or  compel  retirement  of  an 
officer  in  the  Indian  army;  that  the  power  in  the  nature  of  Crown 
Prerogative,  conferred  upon  the  East  India  Company,  being  for 
the  public  benefit,  the  safety  of   the  realm,  and  possibly  the 
existence  of  the  Indian  empire,  could  not  be  waived  by  contracts 
with  officers;  that  the  relation  of  an  officer  to  the  East  India 
Company  and  to  the  Crown  is  not  in  the  nature  of  an  ordinary 
contract ;  and,  further,  that  the  allegations  and  facts  set  out  in 
paragraph  2  of  the  statement  of  claim  do  not,  as  stated,  con- 
stitute a  binding  contract  by  which  the  East  India  Company 
abandoned  or  excluded  their  power  of  removal  or  dismissal  at 
will,  as  I  regard  such  statement  as  consistent  with  the  customs, 

(1)  2C.P.D.,445,  at  p.  453 
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laws,  regulations,  and  provisions  being  general  regulations  for  H-  C*  ^'  ^ 
the  ordinary  management  of  the  forces,  subject  to  be  changed,  if 
necessity  or  the  better  discipline  or  efficiency  of  the  forces  should 
so  require."  If  the  principle  is  the  same  with  regard  to  military 
and  with  regard  to  civil  servants,  as  I  shall  show  presently  that 
it  is,  that  case  applies,  and  unless  there  is  something  in  this 
Statute  which  authorizes  a  difference  in  the  ordinary  terms  of 
employment  between  civil  servants  and  the  Crown,  the  case  is  to 
be  determined  upon  the  principles  ordinarily  regulating  sucli 
matters,  and  it  is  only  upon  clear  authority  on  the  face  of  the 
Statute  that  the  plaintiff  can  be  exempted  from  the  liability  to 
dismissal  at  the  pleasure  of  the  Crown.  Does  this  Statute 
authorize  such  a  contract  ?  If  not,  there  is  no  cause  of  action. 
Now,  the  Police  Act  1863  contains  three  sections  which  throw  a 
great  deal  of  light  upon  this  question — sees.  11, 12  and  15.  Sec.  11 
sets  out  the  form  of  oath  of  service  which  has  to  be  taken  alike 
by  the  Commissioner,  the  inspectors,  sub-inspectors,  sergeants 
and  constables.  None  of  them  can  hold  office  until  they  take 
this  oath  and  it  is  an  oath  to  serve,  "  without  favor  or  affection 
malice  or  ill-will  for  the  period  of  ,  .  .  and  until  I  am  legally 
discharged  "  &c.  The  next  section  says : — "  Every  person  taking 
and  subscribing  such  oath  shall  be  deemed  to  have  thereby 
entered  into  a  written  agreement  with  and  shall  be  thereby 
bound  to  serve  Her  Majesty  as  a  member  of  the  said  force  and  in 
the  capacity  in  which  he  shall  have  taken  such  oath  at  the  current 
rate  of  pay  for  such  member  and  from  the  day  on  which  such 
oath  shall  have  been  taken  and  subscribed  until  legally  dis- 
charged. Provided  that  no  such  agreement  shall  be  set  aside 
cancelled  or  annulled  for  want  of  reciprocity.  Provided  also  that 
such  agreement  may  be  cancelled  at  any  time  by  the  lawful 
discharge  dismissal  or  other  removal  from  office  of  any  such 
person  or  by  the  resignation  of  any  such  person  accepted  by  the 
Commissioner  of  Police  or  other  person  acting  in  his  stead." 

Both  by  his  oath  and  his  agreement  every  member  of  the  force 
from  the  highest  to  the  lowest  is  bound  to  serve  on  the  terms 
there  laid  down,  and  he  cannot  by  himself  terminate  his  service. 
It  may  be  terminated  at  any  moment  by  the  other  party — that  is 
the  Crown,  by  its  officers.     There  is  the  further  section — sec.  15, 
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H.  C.  OF  A.  which  provides : — **  No  constable  or  other  member  of  the  police 
1906.        foi-ce  shall  be  at  liberty  to  resign  his  office  or  withdraw  from  the 
duties  thereof  unless  expressly  authorized  in  writing  so  to  do  by 
the  Commissioner  of  Police  or  the  officer  under  whom  he  may  be 
placed  or  unless  he  shall  give  to  such  officer  three  months'  notice 
of  his  intention  so  to  resign  or  withdraw  and  any  constable  or 
other  member  who  shall  so  resign  or   withdraw  without  such 
previous  permission  or  notice  shall  upon  conviction  in  a  summary 
way  before  any  two  Justices  of  the  Peace  for  every  such  offence 
forfeit  a  sum  not  exceeding  twenty  pounda"  One  would  think  that 
these  sections  would  scarcely  be  in  need  of  any  judicial  interpreta- 
tion — they  are  so  clear.     They  are  clear  that  the  contract  is  en- 
tirely a  unilateral  one,  that,  as  long  as  a  man  remains  in  the  service 
as  a  member  of  the  police  force,  he  is  bound  by  it,  and  it  can  only 
be  determined   either  by  cancellation  in  the  terms  set  out  in 
the  section  by  the  Commissioner,  acting  for  the  Crown,  or  by 
the  Commissioner  being  willing  to  accept  his  resignation.     Kut 
there  has  been  judicial  interpretation  of  it  in  Victoria  in  the  case 
of  Power  V.  Tlte  Queen  (1)  decided  in  1873,  upon  the  Victorian 
Act  of  18()5.    It  may  be  as  well  to  premise  that  the  sections  there 
mentioned  compare  with  the  sections  in  the  Police  Act  in  this 
way: — Sec.  9  in  the  Victorian  Act  is  the  equivalent  of  sec  11  in  the 
Queensland  Act ;  sec.  10  in  the  Victorian  Act  is  the  equivalent  of 
sec.   12  in  the  Queensland  Act;   and  sec,  11  in   the   Victorian 
Act  is  the  equivalent  of  sec.  15  in  the  Queensland  Act     Now, 
in   giving  judgment  in   that  case,   Barry  J.,  speaking  of  the 
policeman  suing,  said   (2) : — "  His  rights  depend  on  the  nature 
of    the    contract    under    which    he    served.      Members    of    the 
police  force  enter  into  an  engagement  to  serve  by  taking  and 
subscribing    an    oath,   which  is  set  out  in   the  Police  Regula- 
tion Statute  1865,  No.  257,  sec.  9."     His  Honor  read  sec.  10  of 
that  Act,  which  is  section  12  of  the  Queensland  Act,  and  then 
went  on  to  say  : — "  We  are  of  opinion  that  the  evidence  adduced 
at  the  trial  of  the  petitioner  having  taken  and  subscribed  the 
oath  required  was  sufficient.     The  verdict  found  for  him  on  the 
first  and  fifth  issues  will  therefore  be  undisturbed."     He  then 
makes  further  reference  to  issues  which  it  is  not  necessary  to 

(1)  4  A  J.R.,  144.  (2)  4  A.J.R.,  144,  at  p.  143. 
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repeat,  and  proceeds : — "  We  are  of  opinion  that  the  agreement  H*  C.  of  a. 
created  by  the  Statute  includes  a  concurrence  between  the 
parties.  By  it  the  petitioner  promised  to  serve  as  long  as  it 
would  please  Her  Majesty  to  employ.  On  this  condition  his 
promise  was  accepted.  But  this  does  not  include  a  mutuality  or 
reciprocity  of  contract  and  liability.  There  is  in  fact  but  one 
contracting  party,  that  is  the  petitioner.  Nothing  can  be  clearer 
than  that  the  engagement  entered  into  is  unilateral  only,  not 
mutual.  It  binds  him  to  serve,  but  does  not  oblige  Her  Majesty 
to  retain"  him  in  her  service  beyond  the  period  which  circum- 
stances may  render  necessary.  The  circumstances  which  create 
the  necessity  may  be  various,  and  while  the  members  are  not 
allowed  to  exercise  the  privilege  of  withdrawing  from  the  force 
when  they  please  without  cause  assigned  or  because  at  some 
critical  emergency  some  distasteful  duty  may  be  allotted  to 
them,  they  cannot  insist  on  being  retained  should  the  social 
condition  of  the  country  rendei*  it  expedient  to  reduce  certain  of 
the  effective  members  of  the  force,  or  should  Parliament  decline 
to  vote  salaries  for  more  than  a  number  deemed  sufficient  for  the 
maintenance  of  the  public  peace.  We  are  of  opinion,  therefore, 
that  no  such  contract  exists  as  to  entitle  the  petitioner  to  main- 
tain this  suit  on  the  first  or  second  counts."  I  entirely  approve 
of  that  conclusion,  and  I  should  like  to  mention  that  the  case 
was  subsequently  approved  by  the  same  Full  Court  in  the  case 
of  Green  v.  The  Qtieen  (1).  Those  three  sections  in  the  Queens- 
land Act — 11, 12  and  15 — ^being  apparently  abundantly  clear,  the 
question  is  how  do  they  affect  the  construction  of  sec.  6,  which 
apparently  has  not  its  equivalent  in  the  Victorian  Act.  It  may 
be  said  that  sec.  6  taken  by  itself  is  ambiguous.  That  is  the 
best  that  can  be  said  for  the  plaintiffs  view  of  that  section.  Are 
we  to  construe  the  doubtful  section  so  as  to  obscure  the  sections 
that  are  otherwise  clear  ?  That  would  be  an  inversion  of  the 
principles  of  construction.  But  if  we  use  what  is  clear  to  remove 
the  doubt  as  to  the  ambiguous,  we  take  the  correct  course.  In 
The  State  of  Tasmania  v.  The  CorriTnonwealth  of  Australia  and 
State  of  Victoria  (2)  in  giving  judgment — I  mention  that  case, 
not  merely  to  quote  my  judgment,  but  because  it  puts  the  matter 

(1)  17  V.L.R.,  329  ;  13  A.L.T..  29.  (2)  1  C.L  R,  329,  at  p.  357. 
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H.  C.  OF  A.  in  a  form,  which   I   think   applicable   to  the   present   case — I 
referred  to  the  case  of   Warburton  v.  Loveland  (1)  in  which 
Tyndal  C.J.  delivering  the  unanimous  opinion  of  the  Judges  in 
the  House  of  Lords  said : — "  No  rule  of  construction  can  require 
that  when  the  words  of  a  Statute  convey  a  clear  meaning  .... 
it  shall  be  necessary  to  introduce  another  part  of  the  Statute, 
which  speaks  with  less  perspicuity,  and  of  which  the  words  may 
be  capable  of  such  construction  as  by  possibility  to  diminish  the 
efficacy  of  the  other  provisions  of  the  Act."     In  the  case  before 
the  High  Court  to  which  I  am  now  referring  the  question  was  as 
to  the  construction  of  sees.  89,  92  and  93  of  the  Constitution.     I 
said  (2) : — "  Applying  those  expressions  to  these  sections  I  should 
say  they  amount  to  this :  Seeing  that  sec.  89  has  an  absolutely 
clear  meaning,  the  rules  of  construction  do  not  require   us  to 
introduce  another  part  of  the  Statute  which  speaks  with  less 
perspicuity,  and  to  apply  that  part  to  the  construction  of  sec.  89. 
That  would  have  the  effect  of  diminishing  the  clearness  of  sec. 
89,  and  appears  to  me  to  be  an  absolute  inversion  of  the  rule 
which  is  applicable  in  such  a  case.     Hardcastle,  in  his  work  on 
the  Interpretation  of  Statutes  (3rd  ed.),  p.    Ill,  says: — *  It  is 
only  when,  as  the  Court  said  in  Pahner's  Case  (3),  "  any  part  of 
an  Act  of  Parliament  is  penned  obscurely,  and  other  passages 
can  elucidate  that  obscurity,  recourse  ought  to  be  had  to  such 
context  for  that  purpose.' "     (In  other  words,  while   recourse 
cannot  be  had  to  sec.  6  to  make  sees.  11,  12  and  15  less  clear,  the 
clearness  of  those  last  sections  can  be  called  in  to  remove  any 
apparent  ambiguity  in  sec.  6.)     Then  I  go  on  to  say,  "  This  cannot 
apply  to  the  raising,  by  means  of  such  obscurities,  of  constructions 
from  which  the  plain  language  itself  is  free.     It  is  not  by  raising 
obscurities  in  sec.  93  that  we  can  diminish  the  plain  meaning  of 
the  words  in  sec.  89.     On  the  other  hand,  if  sec.  93  can  be  read 
as  in  any  way  obscure,  then  it  is  clear  that  under  the  opinion 
expressed  in  Palmer  8  Case  (3)  recourse  can  be  had  to  sec  89  to 
clear  up  that  obscurity."     That  is  to  say,  if  sec.  6  itself  is  ambig- 
uous, the  clear  sections  which  I  have  referred  to  can  be  read  for 
the  purpose  of  making  sec.  6  clear.     Now,  repugnance  is  to  be 


(1)  2  Dow.  &  Cl.,  480,  at  p.  600.  (2)  1  C.L.R.,  329,  at  p.  357. 
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avoided,  aad  it  seems  to  me  that  upon  the  plain  construction,  as  H-  C.  of  a. 
I  have  said  before,  of  sec.  11  and  the  other  sections  in  that  line  there 
is  a  statutory  provision  which  affirms  the  Crown^s  right  to  dismiss 
the  plaintiff;  and  that  statutory  provision  would  be  rendered  prac- 
tically nugatory  as  regards  sergeants  and  constables,  but  not  as 
regards  the  Commissioner,  the  inspectors,  and  the  sub-inspectors,  if 
we  adopted  the  construction  contended  for  by  the  appellant.  Any 
such  construction  that  we  give  to  sec.  6  would  necessitate  some- 
thing in  the  nature  of  a  judicial  proceeding,  before  the  contract 
could  be  determined.  In  taking  the  course  I  indicated  in  the 
case  I  have  last  cited  we  bring  the  three  sees.  6,  12,  and  15  into 
harmony  by  holding  that  sec.  6  does  not  make  a  statutory  con- 
tract shorn  of  the  ordinary  term  that  the  Crown  can  dismiss  at 
pleasure.  One  may  pause  here  to  refer  to  the  case  of  Shenton  v. 
Smith  (1).  In  the  judgment  it  is  said  : — "  It  has  been  argued  at 
the  bar  that  a  Colonial  Government  stands  on  a  different  footing 
from  the  Crown  in  England,  with  respect  to  obligations  towards 
persons  with  whom  it  has  dealings.  Their  Lordships  do  not  go 
into  the  cases  cited  for  proof  of  that  proposition,  for  they  are 
quite  different  from  this  case,  and  neither  principle  nor  authority 
has  been  adduced  to  show  that  in  the  employment-  and  dismissal 
of  public  servants  a  Colonial  Government  stands  on  any  different 
footing  than  the  Home  Government.  It  appears  to  their  Lord- 
ships that  the  proper  grounds  of  decision  in  this  case  have  been 
expressed  by  Stoiie  J.  in  the  Full  Court.  They  consider  that, 
unless  in  special  cases  where  it  is  otherwise  provided,  servants  of 
the  Crown  hold  their  offices  during  the  pleasure  of  the  Crown  ; 
not  by  virtue  of  any  special  prerogative  of  the  Crown,  but 
because  such  are  tlie  terms  of  their  engagement,  as  is  well  under- 
stood throughout  the  public  service.  If  any  public  servant  con- 
siders that  he  has  been  dismissed  unjustly,  his  remedy  is  not  by 
a  law-suit,  but  by  an  appeal  of  an  official  or  political  kind."  That 
passage  seems  to  be  quite  sweeping  in  its  application  to  all  classes 
of  public  servants  whether  civil  or  otherwise.  But  the  matter 
is  put  entirely  beyond  doubt  in  the  case  of  Dunn  v.  The 
Queen  (2),  which  shows  that  there  can  be  no  distinction  in  this 
respect  between  civil  and  military  service,  and  that  the  right  to 

(1)  (1895)  A.C.,  229,  at  p.  234.  (2)  (1896)  I  Q.B.,  116. 
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H.  C.  OF  A.   dismiss  at  pleasure  has  not  beeu  at  all  confined  to  the  question 
of  military  service.     Lord  Eaker'a  very  plain  remarks  have  been 
cited  by  the  Chief  Justice.     Lord  Hei^scheU  says  (1): — '*  It  seems 
to  me  that  it  is  the  public  interest  which  has  led  to  the  term  which 
I  have  mentioned  being  imported  into  contracts  for  employment 
in  the  service  of  the  Crown.     The  cases  cited  shew  that   such 
employment  being  for  the  good  of  the  public,  it  is  essential  for  the 
public  good  that  it  should  be  capable  of  being  determined  at  the 
pleasure  of  the  Crown,  except  in  certain  exceptional  cases  where 
it  has  been  deemed  to  be  more  for  the  public  good  that  some  re- 
striction should  be  imposed  on  the  power  of  the  Crown  to  dismiss 
its  servants."     And  Kay  L.J.  (2)  says : — "  I  think  that  a  general 
principle  has  been  established  by  the  cases  on  the  subject.     Some 
of  those  were  no  doubt  cases  of  military  service.     It  was  argued 
that  in  such  cases  other  considerations  applied,  and  that  it  was 
essential  for  the  advantage  of  the  State  that  the  Crown  should 
have  the  right  of  dismissal  at  pleasure,  but  that  the  same  con- 
siderations did  not  apply  to  the  civil  service.     I  do  not  concur  in 
that  view.     It  seems  to  me  that  the  continued  employment  of  a 
civil  servant   might   in   many  cases   be   as  detrimental  to  the 
interests  of  th&  State  as  the  continued  employment  of  a  military 
officer.     It  is  impossible  not  to  see  that  in  remote  places  on  the 
frontiers  of  our  territory  the  question  of  peace   or   war  might 
depend  on  the  action  of  a  civil  servant  on  the  spot ;  and  it  seems 
to  me  that  there  is  as  much  ground  for  the  possession  by  the 
Crown  of  an  unrestricted  right  of  dismissal  in  the  case  of  civil 
service  as  there  is  in  the  case  of  military  service."      What,  then, 
is  the  reading  of  sec.  6  which  would  bring  it  into  harmony  with 
sees.  12  and  15  ?     I  drop  sec.  11  because  that  is  simply  a  section 
embodying  the  oath.      It  is  a  reasonable  construction  of  sec.  6 
to  say  that  it  is  not  intended  to  give  sergeants  and  constables  any 
peculiar  privilege  by  way  of  tenure.      First  there  is  nothing  at 
all  to  show  an  intention  to  cut  away  the  Crown's  power  of  dis- 
missal.    There  is  nothing  to  show  that  the  authority  given  to 
the   Commissioner  is  not  merely  an  additional  one,  and  unless 
it  is  shown  that  this  was  not  intended,  the  section  will  be  so 
read.     That  is  to  say,  the  right  given  to  the  Commissioner  is 

(1)  (1896)  1  Q.B.,  116,  at  p.  119.  (2)  (1896)  1  Q.B.,  116,  at  p.  120. 
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not  to  take  away  the  power  of  the  Crown  to  dismiss,  and  that  ^-  C-  of  A. 
power  would  be  left  standing  in  addition  to  the  power  given 
to   the   Commissioner,  unless   there   is   plain   indication   other- 
wise.    I  think  it  is  the  most  probable  view  of  the  intention  of 
Parliament  to  say  this :   In   its   earlier   part  sec.  6,  as  to  the 
appointment  of  fit  and   proper  persons  as   sergeants  and   con- 
stables, is  obviously  directory  to  the   Commisvsioner.     Is  it  not 
a  fair  interpretation,   and  one  that  avoids   any   possibility   of 
conflict  with   sees.   12   and   15,  to   hold  that  the  authority  to 
dismiss  is  also  coupled  with  a  direction  to  submit  to  the  Govern- 
ment the  reasons  for  his  action  in  the  shape  of  the  proof  he  has 
found  sufficient,  so  that  the  Government  may  approve  or  other- 
wise of  what  he  has  done  ?     That  is  a  check  on  hasty  action  by 
the  depositary  of  a  delegated  power,  and  keeps  the  Government 
in  a  position  to  correct  any  such  hasty  action,  if,  on  considering 
the  evidence  submitted,  it  thinks  the  person  should  be  reinstated 
or  have  any  amends  made  to  him.     Thus  a  proper  sense  of  re- 
sponsibility in  the  Commissioner  is  also  secured.     But  all  this  is 
a  purely  administrative  plan,  and  does  not  involve  any  judicial 
proceeding  at  all,  nor  do  I  think  any  judicial  proceeding  was 
intended.     It  would  be  strange  if  the  sergeants  and  constables 
were  placed  in  such  a  favoured  position  as  that,  while  the  Com- 
missioner, the  inspectors  and  sub-inspectors  are  left  outside  the 
pale.     They  are  clearly  subject  to  be  dismissed  at  pleasure.     First, 
The  Civil  Service  Act  1863,  assented  to  on  the  same  day  as  the 
Police  Acty  exempts  from  its  provisions  by  sec.  1  "  officers,  con- 
stables and  other  members  of  the  police  force."     That  includes 
the  Commissioner,  the  inspectors  and  sub- inspectors.     Secondly, 
they  are  not  included  in  sec.  6,  which  is  limited  to  sergeants  and 
constables.     But  in  the  third  place  they  are  within  sees.  11  and 
12,  and  therefore  within  the  principle  illustrated  by  Pmver  v. 
The  Qween  (1).     And,  apart  from  sees.  11  and  12,  it  cannot  be 
pretended  that  there  is  any  express  provision  to  exempt  them 
from  the  principle  of  Shenton  v.  Smith  (2),  so  that  the  Commis- 
sioner and  inspectors  and  sub-inspectors  may  be  dismissed  at  will; 
but,  it  is  argued,  that  the  sergeants  and  constables  are  not  to  be 
dismissed  without   having  the  protection  which  their  superior 
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H.  C.  OF  A.  officers  lack  of  a  charge,  inquiry,  defence  and  finding  in  a  judicial 
proceeding.     I  cannot  accept  any  such  conclusion,  for    I  believe 
Ryder      that  this  Act  intends  the  whole  of  the  members  of   the  police 
force  to  be  placed  on  the  same  footing  in  this  respect,  that  for 
obvious  reasons  of  policy  applicable  to  such  a  force,  they  are  all 
from  the  highest  to  the  lowest  liable  to  dismissal  at  pleasure   in 
that  public  interest  for  the   protection   of  which  the   Crown's 
Ministers  are  responsible.     I  see  nothing  to  bind  the   Commis- 
sioner to   stay  his  hand   until  the  Government   has   approved. 
The   section  is,  in   my  judgment,  not   framed   with   an    object 
for  the   fulfilment  of    which    that    delay    would   be   essential 
The  proceeding  not  being  a  judicial  one,  the  next  inquiry  to 
my  mind  is,  what  is  a  sufficient   submission   for   the  approval 
of  the  Government  ?     The  Commissioner  has  himself  no  power 
to  bring  documents  before  the  Executive.     Even   if  the  words 
"  the    Government "  are  to    be  read  to  mean  "  the  Governor  in 
Council" — which  is   at  least   doubtful — the   Commissioner    has 
done  all  that  an  officer  could  do  by  way  of  submitting  the  evi- 
dence, when  he  has  handed  it  or  forwarded  it  to  the  Minister  of 
the  Crown  responsible  for  the  Police  Depai-tment.     In  the  exercise 
of  his  judgment  it  is  competent  for  that  Minister  to  obtain  an 
Order  in  Council  approving  of  the  proof  as  sufficient  (for  it  is  the 
proof  which  is  to  be  submitted  for  that  purpose);  but  if  the 
Minister  does  not  choose  to  take  the  matter  further,  and  merely 
contents  himself  with  giving  his  own  official  approval  of  the 
proof,  still  the  Commissioner  has  in  that  case  done  all  that  the 
section  directs  him  to  do,  and  I  do  not  see  that  such  a  state  of 
things  can  possibly  give  the  dismissed  servant  a  cause  of  action. 
By  reason  of  the  frame  and  character  of  the  section,  as  being  part 
of  an  administrative  plan  or  scheme,  it  is  as  a  check  upon  the 
Commissioner,  and  not  as  a  privilege  to  the  constable  that  the 
provision  has  been  devised.     Arguments  were  addressed   to  us 
founded  on  other  Statutes  with  the  view  of  bringing  this  case 
within  the  decision  in  the  case  of  Gould  v.  Stuart  (1).     That  is  a 
case  which  the  Judicial  Committee  of  the  Privy  Council  held  to 
be  one  of  those  referred  to  in  Shenton  v.  Smith  (2)  as  exceptions 
to  the  general  rule.     The  principal  of  those  Statutes  cited  to  us 
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on  that  case  was  the  Police  Act  of  1853,  16  Vict.  No.  33,  of  which  H-  C.  of  a. 
it  is  sufficient  to  say  that,  while  some  of  the  provisions  might 
give  foundation  to  an  argument  in  favour  of  the  exception,  it  was 
repealed  by  sec.  1.  of  the  present  Police  Act,  which  does  not  sub- 
stitute similar  provisions  for  those  referred  to.  Further  argu- 
ments were  based  on  the  provisions  of  the  Civil  Service  Act  1863 
passed  concurrently  with  the  Act  now  in  question,  and  parts  of 
that  Act  certainly  strongly  resemble  the  provisions  of  Part  III.  of 
the  Civil  Service  Act  1884  (N.S.W.),  on  which  the  Judicial  Com- 
mittee rested  their  decision  in  GoiUd  v.  Stuart  (1).  But  then  these 
portions  of  the  Queensland  Civil  Service  Act  1863  are  not  at  all 
reflected  in  the  Police  Act,  and  I  cannot  find,  either  in  that  or  in 
the  Amending  Act  of  1891,  a  body  of  provisions,  or  any  pro- 
visions, dealing  with  the  question  of  suspension  and  dismissal 
upon  judicial  principles.  Sec.  25  of  the  Amending  Act  is 
avowedly  for  conferring  a  power  to  make  certain  Rules  under 
the  provisions  of  sec.  7  of  the  Principal  Act,  and  in  turning  to 
that  section  I  find  that  such  i-ules  are  to  be,  and  must  be  regarded 
as,  purely  disciplinary,  and  I  cannot  see  how  it  can  be  argued 
that  the  enactment  of  sec.  25  of  the  Amending  Statute  gives  to 
sec.  6  of  the  Principal  Act  a  force  and  meaning  that  its  words 
were  clearly  not  intended  to  bear  originally. 

On  the  whole  case,  then,  I  think  the  plaintiff  has  no  cause  of 
action,  and  that,  indeed,  his  statement  of  claim  does  not  disclose 
one.  I  agree  as  to  the  manner  in  which  the  case  should  be 
treated  upon  this  conclusion. 


O'Connor  J.  As  this  case  came  before  the  Supreme  Court  of 
Queensland  it  was  to  obtain  a  decision  as  to  the  sufficiency  of 
the  defence.  As  the  matter  has  been  argued  before  us  the 
principal  contention  has  been  that,  as  the  plaintiff  has  shown  on 
the  record  that  he  has  no  cause  of  action,  it  is  not  necessary  for 
the  defendant  to  make  any  defence,  and,  although  that  point  was 
not  expressly  raised  in  the  form  of  the  questions,  it  was  apparent 
on  the  record  as  the  case  comes  before  us.  That  being  so,  it 
would  be  a  futile  proceeding  to  answer  the  questions  formally 
put,  even  if  our  answer  was  to  be  in  favour  of  the  plaintiff,  if 
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H.  C.  OF  A.  when  the  case  went  to  trial  it  would  be  necessary  to  hold  that 
he  must  be  non-suited.     Therefore,  it  becomes  necessary  for  us 
to  consider  the  main  question  which  was  submitted  in  argument 
on  behalf  of  the  defendant,  namely,  whether  or  not  the  plaintift  s 
pleading  discloses  any  cause  of  action.     Before  I  deal  with  that 
I  shall  make  one  or  two  observations  as  to  the  decision  of  the 
Supreme  Court  on  the  questions  expressly  stated  for  our  con- 
sideration.    I  entirely  agree  in  the  view  of  their  Honors  of  the 
Supreme  Court,  that  if  the  plaintiff  had  a  right  under  sec.  6,  to 
demand  that  there  should  be  a  sufficient  proof  of  his  misconduct 
before  he  was  dismissed,  then  he  had  a  right  to  be  heard  before 
the  Commissioner  who  was  to  determine  that  question.      If  the 
Act  has  given  him  a  right  to  demand  that  such  proof  shall  be 
given,  he  is  entitled  on  his  part  to  be  present,  and  put  the  matter 
to  proof  in  any  manner  that  he  thinks  fit.     Whether  the  section 
does  give  that  right  is  the  matter  for  our  consideration.      The 
Supreme  Court  also  decided  that  the  word  "  Government "  in  the 
section  must  be  read  as  meaning  "  Governor  with  the  advice  of 
the  Executive  Council."     I  cannot  assent  to  that  reading.      The 
expression  "  Governor  with  the  advice  of  the  Executive  Council," 
is  used  all  through  the  Act  in  other  sections.     It  is  a  term  with 
a  well-known  statutory  and  constitutional  meaning.     When  the 
word    "  Governor  "  has  been  used  dealing  with  the  same  subject 
matter  in  different  sections  of  the  same  Act,  priiriA  faciei  the  word 
was  intended  in  all  the  sections  to  have  the  same  meaning — 
Governor  with  the  advice  of  the  Executive  Council.     In  fact  the 
word  "  Government "  has  no  technical  meaning  in  the  sense  in 
which  it  is  used  in  sec.  6.    It  is  a  popular  expression,  and  it  must 
be  taken  to  be  used,  prima  facie,  in  the  popular  sense ;  but  when 
we  find  it  contra-distinguished  in  sec.  6  from  the  other  expression 
in  the  Act—"  Governor  with  the  advice  of  the  Executive  Council," 
it  appears  to  me  that  it  must  mean  something  less  than  "  Governor 
and  the  Executive  Council,"  and  the  only  meaning:  that  can  be 
put  on  it  in  the  connection  in  which  it  stands  is  the  Government, 
that  is  to  say,  the  administration  as  represented  by  some  Minister, 
who  acts  for  the  Government  generally  in  the  particular  matter 
in  question.    It  means,  therefore,  in  this  section,  in  my  opinion, 
the  Minister  who  has  charge  of  the  Police  Department.     I  pass 
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away  from  that,  because,  whatever  our  answers   may  be  upon   H.  C.  of  a. 

those  two  questions,  if  we  decide  tliat  the  plaintiff  has  no  cause       ^ * 

of  action,  then  it  becomes  unnecessary  to  consider  the  terms  or 
the  sufficiency  of  the  defence. 

The  plaintiff  s  claim  rests  entirely  upon  a  contract,  and  he  must 
make  out  that  the  Crown  has  been  guilty  of  a  breach  of  some 
contract  in  dismissing  him.  We  start  with  the  assumption,  which 
is  the  foundation  of  the  plaintiffs  case,  that  the  plaintiff  has  been 
dismissed  by  the  Government.  The  question  as  to  whether  that 
dismissal  is  wrongful  or  not  depends  upon  whether  the  terms  of 
the  contract,  under  which  the  plaintiff  was  employed,  entitled 
the  Government  to  dismiss  him  as  they  did.  It  is  unncessary 
for  me  to  repeat  the  authorities  that  have  already  been  cited, 
because  the  principles  of  the  law  to  be  applied  to  the  case  of  an 
employe  in  the  Public  Service  have  been  definitely  settled  for 
many  years,  and  the  statement  of  those  principles  will  be  found 
in  the  cases  of  Shenton  v.  Smith  (1);  Dunn  v.  The  Qiieen  (2); 
and  Gould  v.  Stuutrt  (3).  The  result  of  those  authorities  is  this : — 
That  in  every  case  it  must  be  taken  to  be  a  condition  of  service 
with  the  Crown  that  the  Crown  has  the  right  to  put  an  end  to 
the  service  at  any  time,  and  in  any  manner  that  it  thinks  fit. 
There  is  however  established  by  Go\dd  v.  Shutrt  (3)  this  qualifi- 
cation that  the  Crown  may  by  Statute,  or  in  any  other  way, 
alter  the  terms  of  the  contract,  so  that  it  becomes,  not  a  contract 
giving  the  Crown  the  right  to  dismiss  at  pleasure,  but  a  contract 
to  dismiss  only  after  certain  formalities  have  been  observed.  In 
the  case  of  Goidd  v.  Stimrt  (3)  it  was  lield  that  the  ordinary 
form  of  contract  between  the  Crown  and  the  public  servant  had 
been  altered  to  the  extent  of  giving  a  right  to  the  civil  servant 
to  demand  that  his  dismissal  should  take  place  only  after  the 
observance  of  certain  formalities,  and  Mr.  Douglas  very  properly 
admitted  that  this  case  really  turned  upon  the  question — Was  it 
apparent  from  this  Statute— the  Police  Act  1863 — that  the 
ordinary  incident  which  I  have  referred  to  as  a  part  of  the 
contract  between  the  public  servant  and  the  Government,  had 
been  altered  by  the  terms  of  the  Statute  ?     Now,  the  terms  of 
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C.  OP  A.  the  contract  are  contained  in  sees.  11  and  12  of  the  Police  Act 
1863.  I  need  not  refer  in  detail  to  them  ;  they  have  been  read 
Ryder  already  by  my  learned  brother,  Mr.  Justice  Barfati,  and  I  would 
Foley  ^^^^  observe  that  the  form  of  contract  with  the  police  is  stated 
in  the  Act  itself.  When  the  Act  was  passed,  constituting  the 
police  force  of  Queensland  as  one  Police  Force  under  one  head, 
taking  away  absolutely  all  local  control  by  benches  of  magis- 
trates, then  for  the  first  time,  the  oath  of  service  was  embodied 
in  the  Act,  and  it  is  precisely  the  same  as  that  under  which  a 
soldier  undertakes  to  serve  tlie  Kingr.  One  can  well  understand 
that,  the  police  force  being  in  itself  a  quasi  military  organiza- 
tion,  the  form  of  contract  should  be  the  same  in  both  cases. 
There  is  also  a  significant  clause  in  sec.  12,  which  may  throw  a 
good  deal  of  light  upon  the  nature  of  the  contract, — ^the  proviso 
that  no  such  agreement  shall  be  set  aside,  cancelled  or  annulled 
for  want  of  reciprocity.  That  section  would  be  meaningless  if 
there  were  reciprocity  in  the  contract — if  there  was  a  right  on 
the  part  of  tl.e  constable  to  demand  that  his  dismissal  should  not 
take  place  except  under  the  conditions  laid  down  in  sec.  6. ,  The 
clause  would  appear  to  strongly  support  the  contention  that  it  was 
intended  that  the  contract  should  be  the  same  as  is  ordinarily 
entered  into  by  the  public  servants  of  the  Crown  with  the 
Government,  entirely  unilateral — a  contract  enabling  the  Govern- 
ment to  put  an  end  to  it  at  any  time  they  might  think  fit. 

Now,  before  dealing  with  sec.  6  upon  which  Mr.  Douglas  has 
relied,  it  will  be  well  to  revert  to  the  necessity  for  some  such 
provision  in  an  Act  of  this  kind.  Under  sec.  14  of  the  Constitu- 
tion Act,  which  is  the  same  here  as  in  all  the  other  States  of 
Australia,  all  appointments  to  the  public  service  must  be  made 
either  directly  or  by  duly  constituted  agency  by  the  Governor 
with  the  advice  of  the  Executive  Council ;  but  the  proviso  enacts 
that  the  section  shall  not  extend  to  appointments,  which  by  the 
Act  of  the  legislature,  or  by  the  Governor  in  Council,  may  be 
vested  in  heads  of  departments  or  other  officers  or  persons  within 
the  Colony.  Therefore  every  appointment,  no  matter  how  small 
it  may  be,  must  be  made,  either  by  the  Goveraor  with  the  advice 
of  the  Executive  Council,  or  by  some  officer,  who  is  by  Order  in 
Council  deputed  or  who  is  by  Statute  authorized,  to  make  such  an 
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appointment.  And,  in  constituting  a  police  force  it  was  obviously  H*  C.  of  A. 
necessary  to  give  powers  of  appointment  either  to  the  Commis- 
sioner, or  some  Chief  Officer  of  police  either  by  Order  in  Council, 
or  by  Statute.  It  was  necessary,  therefore,  that  sec.  6  should  be 
passed  for  that  purpose.  It  was  also  necessary  that  the  power 
to  appoint  should  include  the  power  of  dismissal.  Sec.  6  provides 
expressly  what  would  otherwise  be  implied  that  constables  "  shall 
so  long  as  they  continue  members  of  the  said  force  have  all 
such  powers  privileges  and  advantages  and  be  liable  to  all  such 
duties  and  responsibility  as  any  constable  duly  appointed  now  has 
or  hereafter  may  have  either  by  the  Common  Law  or  by  virtue 
pf  any  Statute  or  Act  of  Council  now  or  hereafter  in  force  in  the 
Colony."  It  therefore  became  necessary  to  provide  some  expedi- 
tious way  by  which,  when  the  necessity  arose,  the  constable's 
service  should  be  terminated,  so  that  those  powers,,  privileges,  and 
duties,  which  the  common  law  imposes,  and  which  a  great  many 
Statutes  impose  upon  a  constable,  should  not  remain  vested  in  an 
individual  who  was  unfit  to  perform  police  duty.  It  was  also 
fitting  that  the  officer  who  exercised  this  power  of  dismissal  should 
be  directed  to  have  before  him  sufficient  proof  of  misconduct 
before  he  dismissed  a  constable,  and  that  a  record  should  be  made 
of  the  proof  so  that  the  Government  might  satisfy  themselves  as 
to  what  had  been  done.  The  section,  from  the  point  of  view 
which  I  have  been  adverting  to,  is  therefore  necessary  and  usual 
as  a  provision  for  the  administration  of  the  Police  Act,  having 
regard  to  the  terms  of  the  Constitution.  Thus  if  we  give  the 
words  of  the  section  their  natural  and  ordinary  meaning,  it  was 
merely  intended  to  place  in  the  hands  of  the  Commissioner  the 
power  to  appoint  constables,  the  power  to  dismiss  them  for  mis- 
conduct or  unfitness,  with  the  additional  obligation  of  keeping  a 
record  of  the  reasons  for  the  Commissioner's  action. 

It  is  urged,  however,  that  the  section  has  another  meaning — 
that  it  not  merely  imposes  a  duty  on  the  Commissioner  to  the 
Government,  but  it  imposes  a  duty  upon  the  Commissioner  to 
the  constable  to  require  sufficient  proof  of  misconduct  before  the 
constable  is  dismissed.  In  other  words,  that  it  gives  the  con- 
stable the  right  to  require,  before  he  can  be  dismissed,  that 
certain  formalities  shall  be  gone  through,  and  that  he  should 


452 


HIGH    COURT 


[1906- 


V. 

Foley. 

O'CJoimor  J. 


H,  C.  07  A.  have  an  opportunity  of  being  heard  in  his  own  behalf.  It  is 
contended  that,  to  that  extent  at  all  events,  the  ordinary  contract 
Ryder  oi  civil  servants  has  been  altered  by  the  section.  Only  one  case 
has  been  cited  to  us,  and  I  think  only  one  can  be  found,  in  which 
the  ordinary  terms  of  contract  between  the  public  servant  and 
the  Government,  giving  the  public  servant  the  right  to  have 
some  certain  formalities  complied  with  before  dismissal,  is  the 
case  of  Gould  v.  Stuart  (1).  In  the  New  South  Wales  Statute 
which  was  under  consideration  in  that  case  elaborate  provisions 
are  made  for  the  making  of  the  complaint,  the  hearing,  the 
adjudication,  the  statement  of  the  result  to  the  Government,  and 
the  action  which  the  Government  are  to  take  upon  the  report. 
These  sections  clearly  and  in  express  language  give  the  right  to 
a  hearing  before  dismissal,  and  lay  down  the  procedure  which  is 
to  be  followed.  But  sec.  6  simply  enables  the  Commissioner  to 
make  appointments  and  to  make  dismissals,  and  the  enactment 
relating  to  sufficient  proof  is  merely  incidental.  It  would  seem 
very  unlikely  that  the  well-known  incident  of  dismissal  at 
pleasure,  which  attaches  to  all  contracts  between  public  servants 
and  the  Government,  would  be  so  materially  altered  without 
some  more  formal  and  direct  language  than  that  which  is  used 
in  the  section  under  consideration. 

Now,  there  is  one  consideration  of  considerable  weight  in  deter- 
mining whether  this  section  was  intended  to  so  alter  the  ordinary 
form  of  contract  between  the  public  servant  and  the  Government. 
The  Commissioner  and  the  commissioned  officers  of  the  police 
force  hold  their  offices  upon  the  usual  terms  of  public  service. 
They  have  no  right  of  demanding  sufficient  proof  of  misconduct, 
or  a  hearing  before  dismissal,  and  it  is  unlikely  that,  if  it  was 
intended  to  give  this  right  to  constables,  it  was  not  given  to  the 
officers  commanding  them. 

Without  going  any  more  into  detail  as  to  the  bearing  of 
the  section  upon  the  rest  of  the  Act,  I  have  come  to  the  conclu- 
sion that  it,  putting  it  in  the  strongest  way  for  the  plaintiff,  is 
capable  of  being  read  in  two  ways,  either  as  giving  the  right 
which  is  claimed  to  the  constable,  or  as  being  merely  part  of  the 
necessary  machinery  for  the  administration  of  the  powers  of  the 
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Government  by  the  Commissioner.  In  mj^  opinion  the  whole  ^^-  ^-  ^^^^• 
meaning  and  purpose  of  the  Act  is  inconsistent  with  holding  that 
the  object  of  the  section  was  any  other  than  merely  administra-  Rydkr 
tive,  and  that  it  would  be  contrary,  not  only  to  the  general  foley 
provisions  of  the  Act,  but  to  the  express  provisions  of  the  later 
Act  of  1891,  to  hold  that  sec.  6  gives  any  right  to  the  constable 
to  an  inquiry  before  dismissal.  Mr.  Douglas  in  a  very  forcible 
argument  sought  to  draw  from  the  history  of  police  legislation 
reasons  in  support  of  his  contention  founded  upon  an  analogy 
which  he  said  existed  between  the  present  office  of  constable, 
and  the  old  office  of  constable  at  common  law.  That  office,  no 
doubt,  is  what  is  called  a  freehold  office,  and  could  not  be  put 
an  end  to  except  upon  a  charge  of  misconduct  which  the  con- 
stable had  a  right  to  answer.  I  was  rather  impressed  by  that 
argument  at  first,  but  after  looking  into  the  Statutes  it  appears 
to  me  that  it  has  no  foundation.  The  earliest  of  the  Police  Acts 
quoted  to  us  was  the  Act  of  1838,  which  authorized  the  police 
magistrates  of  the  towns  to  nominate  and  appoint  local  police, 
and  to  swear  them  in  for  the  pui'pose  of  preserving  the  peace 
within  their  localities.  That  Act  gave  express  power  to  the 
justices  to  appoint  or  dismiss  from  employment  any  constable 
whom  they  considered  unfit  to  remain  in  the  service,  who  was 
negligent  in  the  performance  of  his  duty,  or  otherwise  unfit  for 
the  office ;  but  under  that  Act  there  was  certainly  no  power  on 
the  part  of  the  constable  to  demand  an  inquiry.  Then  came  the 
Act  16  Vict.  No.  53,  the  Police  Act  1852,  by  which  the  Inspector- 
General  was  authorized  to  appoint  all  chief  and  other  constables 
for  the  metropolitan  district  and  the  constables  for  the  mounted 
patrols,  gold  escorts,  and  gold  police.  In  all  other  districts  it  was 
left  to  the  several  benches  of  magistrates  to  appoint  chief  and 
other  constables  for  such  districts  respectively,  thus  preserving 
to  a  certain  extent  local  control  of  the  police.  Now,  the  only 
section  bearing  upon  the  right  of  the  constable  to  an  inquiry 
before  dismissal  under  that  Act  is  section  9,  which  sets  out  the 
acts  which  make  a  constable  liable  to  be  proceeded  against  before 
the  magistrates  for  misconduct.  It  was  provided  in  that  section, 
reading  it  in  the  most  favourable  way  to  Mr.  Douglas's  contention, 
that  as  part  of  the  punishment  the  constable  might  be  dismissed 


O'Connor  J. 
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H.  C.  OF  A.  by  the  magistrate,  and  that  dismissal  wjis  subject  to  an  appeal 
^^^'  to  the  Government.  Tiiat,  of  couree,  is  quite  a  different  thing 
Rydbr  from  the  creation  of  a  freehold  office  giving  the  right  to  the  con- 
F  lEY  stable  to  demand  an  inquiry  before  dismissal  for  misconduct. 
The  provision  there  evidently  was  in  aid  of  the  enforcement  of 
the  performance  of  police  duties  by  giving  the  magistrates  that 
power  as  part  of  the  punishment  which  might  be  inflicted  upon 
the  constable ;  but  after  all  the  main  answer  to  all  these  argu- 
ments which  have  been  urged  from  the  history  of  the  Police 
Act  is  the  form  and  structure  of  the  Act  of  1863  itself,  which 
swept  away  all  local  supervision,  and  placed  the  whole  of  the 
police  force  under  one  central  control  in  the  hands  of  the  Govern- 
ment, and  provided  in  detail  for  its  management.  That  is  the 
Act  which  we  have  to  construe,  and  it  is  that  Act,  and  that  Act 
only,  in  which  we  are  to  find  the  rights,  if  there  are  any  rights, 
which  are  now  claimed  on  behalf  of  the  constable  by  Mr.  Douglas. 
I  pointed  out  that  that  Act  contains  no  such  right — that  it  con- 
tains no  departure  from  the  ordinary  contract  of  service  between 
civil  servants  and  the  Government  by  which  the  Government 
have  the  right  to  dismiss  at  any  time  they  think  fit,  and  for  any 
reason  that  they  think  tit,  with  or  without  an  opportunity  to  the 
constable  to  show  cause,  as  they  may  deem  advisable.  Under 
these  circumstances,  it  appears  to  me  that  the  plaintiff  has  no 
cause  of  action  against  the  Government.  I  therefore  agree  that 
the  appeal  must  be  upheld. 

Appeal  allowed ;  order  appealed  froyn  dis- 
charged; all  proceedings  in  the  action 
to  be  stayed. 

Solicitor,  for  the  appellant,  Hell  tear,  Crown  Solicitor, 
Solicitors,   for   the   respondent,  Morris  <t  Fletcher  for  S.  K. 
Johnson,  Charters  Towers. 

N.  G.  P. 
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ALICE  S.  H.  STRACHAN        ....        Plaintiff; 

AM> 

THE  COMMONWEALTH  ....     Defendants. 

Action  agaiiist  Commonictallh — Liabuily  for  tortious  acts  of  officials  of  British  iVcio  H.  0.  of  A. 

Ouinea — Territory  placed  under  odminiHtrative  control  of  Oovemor- General —  1906. 

Crown  colony — Acceptance  nf  territory  by  Gommonwecdth—The  GonstitiUion  ^^. — ' 

(63  ik  64  Vict.),  sec.  122— Orricr  in  Council  of  March  1902.  Sydney, 

July,  30,  31  ; 
Prior  to  6th  March  1902,  British  New  Guinea  waa  a  Crown  Colony  under        .        , . 

an  administrator,  who  was  subject  to  the  control  of  the  Governor  of  Queens-  

land,  acting  with  the  advice  of  his  ministers,  in  the  same  way  as  ordinary     Griffith  C.J. 

and 
Crown  Colonies  are  to  that  of  the  Secretary  of  State.     By  Order  in  Council  of     O'Connor  J. 

6th  March  1902  and  Letters  Patent  of  the  18th  of  the  same  month,  the 
Possession  was  placed  under  the  authority  of  the  Commonwealth,  and  the 
Governor-General  was  authorized,  as  soon  as  the  Parliament  should  make 
laws  for  the  government  of  the  Possession,  to  issue  a  proclamation  declaring 
that  that  had  been  done,  and  from  that  date  the  Letters  Patent  dealing 
with  the  administration  of  the  Possession  and  the  instructions  issued  there- 
under should  be  revoked,and  until  the  appointed  day  the  Governor- General 
was  invested  with  the  powers  and  duties  formerly  entrusted  to  the  Governor 
of  Queensland. 

The  plaintiff  brought  an  action  in  the  High  Court  against  the  Common- 
wealth to  recover  damages  in  respect  of  alleged  wrongful  acts  of  officers  of  the 
Possession,  committed  at  a  date  prior  to  any  legislation  by  the  Commonwealth 
on  the  subject  of  New  Guinea. 

Held,  that  until  such  legislation  took  place,  and  the  proclamation  conse- 
quent thereon  was  made,  no  such  relationship  of  master  and  servant  existed 
between  the  Commonwealth  Government  and  the  officials  of  the  possession  as 
would  render  the  Commonwealth  liable  in  an  action  of  tort  for  Vrongful 
acts  of  such  officers. 

Tobin  V.  The  Queen,  16  C.B.N.S..  310,  applied. 

Case  referred  for  consideration  of  the  Full  Court. 
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H-  C.  or  A.       Thi.s  was  an  action  brought  by  the  plaintiti',  who  was  the  owner  of 

a  British  ship  called  the  "  Envy,"  against  the  Commonwealth, 

9TBACUAX    seeking  to  make  the  defendants  liable  for  certain  wron^al  acts 

Th/com-    *^'^*o^  ^  have  been  committed  by  oflBcers  of  the  Possession  of 

M09CWKALTH.  BHtish  Ncw  Guinca  within  the  territory  of  that  possession. 

The  statement  of  claim — after  referring  to  the  Royal  Letters 
Patent  of  8th  June  1888  erectini:  British  New  Guinea  into  a 
separate  British  Possession  and  providing  for  the  government  of 
the  country,  Order  in  Council  of  8th  February  1896  defining 
the  boundaries  of  the  Possession,  and  Order  in  Council  of  18th 
March  1902  placing  the  Possession  under  the  authority  of  the 
Commonwealth  and  revoking  the  Letters  Patent  of  8th  June 
1888  as  from  the  date  when  the  Governor-General  of  the  Com- 
monwealth should  proclaim  that  the  Commonwealth  had  made 
laws  for  British  New  Guinea  and  making  other  provisions — went 
on  to  allege  that  the  Governor-General  had  not  made  such  procla- 
mation at  the  time  this  action  was  begun,  and  then  set  out  the 
circumstances  under  which  the  claim  arose,  which  were  shortly  as 
follows  : — At  the  time  when  the  alleged  wrongs  were  committed 
the  positions  of  Resident  Magistrate  and  sub-collector  of  Customs 
at  Daru  in  British  New  Guinea  were  filled  by  persons  named 
Jiear  and  Fitzgerald  respectively,  who  it  was  alleged  were  con- 
firmed in  their  offices  by  the  Commonwealth  after  18th  March 
1902.    The  plaintiff^s  schooner  "  Envy"  was  on  2nd  May  1905  on  a 
trading  cruise  among  the  islands  near  New  Guinea,  and  being  in 
distress  and  leaking  fast  put  in  at  the  mouth  of  the  Katau  River 
near  Daru  and  anchored  beyond  the  three  mile  limit.    The  master, 
the  husband  of  tlie  plaintiff*,  went  in  a  ship's  boat  to  the  shore  and 
asked  permission  to  beach  the  schooner,  but  the  natives,  acting 
under  the  alleged  instructions   of   the   Commonwealth  officers, 
refused  to  allow  him  to  land,  and  directed  him  to  proceed  to  Daru, 
which  was  about  16  miles  away.   He  therefore  went  to  Daru  and 
informed  Jiear  and  Fitzgerald  of  the  condition  of  the  schooner. 
Fitzgerald  demanded  to  see  the  ship's  papers,  which  were  handed 
to  him  accordingly,  and  by  his  orders  the  schooner  was  searched 
and  the  papers  detained  without  any  lawful   excuse,  and   the 
schooner    prevented    from   putting   into   Eatau.     The   plaintiff' 
alleged  that  by  reason  of  these  acts  she  was  injured  in  her  busi- 
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ness  of  trading  with  the  schooner,  and  put  to  great  expense  in   H.  C.  of  A. 

sailing  away  elsewhere  to  have  the  schooner  repaired,  and  injured       '^ 

in  her  credit  and  reputation.  It  was  also  alleged  that  afterwards  the    Steachan 
servants  of  the  Commonwealth  wrongfully  detained  the  schooner    ^^yl^q^^. 
at  Samarai,  and  refused  to  allow  her  to  be  cleared  at  the  Customs  monwkalth. 
because  of  the  absence  of  the  ship's  papers,  which  were  detained 
by  the  defendants*  servants.   There  was  also  a  claim  for  remunera- 
tion for  caiTying  the  Royal  mails  and  for  loss  of  time  in  connection 
therewith.     The  plaintiff  claimed  £7,900. 

The  statement  of  defence  denied  that  Jiear  and  Fitzgerald  were 
appointed  or  acting  under  the  authority  of  the  Commonwealth  as 
alleged,  and  either  denied,  or  did  not  admit,  all  the  material  allega- 
tions of  fact  in  the  statement  of  claim,  and,  as  to  the  claim  for 
carrying  the  mails,  said  that  British  New  Guinea  was  not  at  that 
time  a  State  or  part  of  the  Commonwealth,  and  therefore  the 
Commonwealth  was  not  liable  to  pay  any  remuneration  to  the 
plaintiff  in  respect  of  it.  It  was  also  alleged  that  anything 
done  by  Jiear  or  Fitzgerald  with  reference  to  the  schooner  was 
done  in  the  execution  of  their  duty  and  in  pursuance  of  powers  . 
vested  in  them  by  the  Laws  and  Ordinances  of  British  New 
Guinea  and  the  Merchant  Shipping  Act  1894. 

Issue  having  been  joined,  a  summons  was  taken  out  by  the 
defendants  for  directions  for  the  trial  of  the  preliminary  issue 
whether  Jiear  and  Fitzgerald  and  other  persons,  who  did  the 
alleged  acts  in  respect  of  which  the  action  was  brouglit,  were  at 
the  times  in  question  servants  of  the  Commonwealth  so  as  to 
make  the  Commonwealth  liable  for  their  acts,  and  Griffi^th  C.J., 
before  whom  the  matter  came,  ordered  that  that  issue  be  deter- 
mined before  the  trial  of  any  issues  of  fact,  and  referred  the 
question  to  the  Full  Court. 

The  material  portions  of  the  Letters  Patent,  Orders  in  Council, 
and  other  documents  referred  to  are  sufficiently  stated  in  the 
judgments. 

L.  AvTnstrong,  for  the  plaintiff.  The  Commonwealth  are 
responsible  for  the  wrongful  acts  of  the  officers  of  British  New 
Guinea  by  virtue  of  the  acceptance  by  the  Commonwealth  Parlia- 
ment of  tlie  territory  of  the  possession  from  His  Majesty.     By 

VOL.  IV.  30 
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H.  C.  OP  A.  Order  in  Council  of  6tli  March  1902  it  was  provided  that,  on  a 

•        proclamation  by  the  Governor-General  of  the  Commonwealth 

stuachan    that  the  Parliament  had  made  laws  for  the  hearing  of  appeals 
The*Com.    fr^D*  ^^^  Courts  of  British  New  Guinea,  the  Orders  in  Council  of 
M.»NWKALTH.  17th  May  1888  and  24th  November  1891,  which  pi-ovided  for 
such  appeals,  should  be  revoked.     The  Letters  Patent  of   18th 
March  1902  placed  the  Possession  under  the  authority  of   the 
Commonwealth,  and  provided  that  the  Governor-General  should, 
so  soon  as  Parliament  had  made  laws  for  the  Government  of  the 
Possession,  issue  a  proclamation  to  that  effect,  and  thereupon  the 
Letters  Patent  of  8th  June  1888  and  instructions  issued  under  it 
to  the  Administrator  should  be  revoked,  and  in  the  meantime  the 
Governor-General  should  exercise  the  powers  in  regard  to   the 
Possession  that  were  formerly  vested  in  the  Governor  of  Queens- 
land.    Previously,  in  November  1901,  the  Commonwealth  Parlia- 
ment had  passed  resolutions  through  both  houses  signifying  their 
willingness  to  accept  the  Possession  as  territory  of  the  Common- 
wealth.    Therefore  when  the  Letters  Patent  of  18th  March  were 
.issued  the  Possession  became  part  of  the  Commonwealth.     The 
Papiui  Act  1905  has  ratified  that  acceptance.     The  officers  of 
British  New  Guinea  were  therefore  officers  of  the  Commonwealth 
when  the  wrongful  acts  were  committed.      For  their  torts  the 
Commonwealth  may  be  sued  (sec.  56  of  the  Judiciary  Act  1903), 
unless  as  a  matter  of  fact  the  officers  were  not  acting  as  servants 
of  the  Commonwealth.     The  question  of  law  now  to  be  decided 
is  whether  there  was  such  a  binding  offer  and  acceptance  as  to 
make  the  administrative  officers  of  the  Possession  servants  of  the 
Commonwealth.     The  questions  as  to  the  particular  terms  of  the 
employment,  and  the  official  nature  of  the  acts  complained  of  will 
arise  on  the  trial.     Until  then  the  case  cannot  be  brought  within 
the  principle  laid  down  in  Eiiever  v.  The  King  (1),  and  Tobin  v. 
The  Queen  (2).     [He  referred  also  to  Delacauiv  v.  Fosbei*y  (3).l 
These  officers  were  under  the  control  of  the  Commonwealth.  As  a 
matter  of  fact  Strachan  received  the  ship's  papers  back  from  the 
Commonwealth.      Instead  of  being  servants  of  the  King  as  they 
were  under  the  old  administration  they  became  servants  of  the 

(1)  3  C.L.R.,  969.  (2)  16  C.B.N.S.,  310. 

(3)  13N.S.W.  W.N.,  49. 
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Commonwealth.      Otherwise   they  were  responsible  to  nobody  H.  C.  of  A. 
in  the  world.     It  must  be  presumed  that  the  Royal  gift  of  terri-        ^ 
tory  was  accepted,  in  the  absence  of  a  definite  refusal :  Mallott    straohan 
V.  Wilson  (1);  The  King  v.  Huglies  (2),    [He  referred  also  to    «    ^'   ^ 
Fourteen  Diainond  Rings  vf  United  States  (3) ;  De  Lirruv  v.  monwealth. 
BidwHl  (4).] 

Sfunid  K.C.  and  Bavin,  for  the  defendants.  The  resolutions  of 
the  Commonwealth  Parliament  of  November  1901  merely  stated 
that  the  Commonwealth  were  prepared  to  join  in  measures  for  the 
acceptance  of  the  territory,  but  no  such  measures  were  taken 
until  the  Papua  Act  1905,  which  was  subsequent  to  the  alleged 
wrongful  acts.  After  the  Letters  Patent  and  Order  in  Council  of 
March  1902  the  Possession  remained  under  the  Imperial  control 
until  the  proclamation  should  be  issued.  In  April  1902  the  com- 
mission of  the  Lieutenant-Governor,  dated  August  1898,  was 
revoked  by  His  Majesty,  and  in  April  1904  an  Administrator  was 
appointed  by  the  same  authority,  showing  that  the  Imperial 
Government  still  retained  control  of  the  administration.  Even  if 
acceptance  of  the  territory  must  be  presumed,  that  is  not  sufficient 
to  establish  the  liability  of  the  Commonwealth  in  this  case.  Tliere 
must  also  be  a  controlling  power  in  the  Commonwealth.  There 
was  no  acceptance  in  fact  until  the  Papua  Act  1905.  Even  if 
there  was  in  one  sense  an  acceptance,  there  was  not  such  an 
acceptance  as  to  justify  the  inference  that  the  Commonwealth 
took  over  responsibility  for  the  acts  of  the  officers  of  the  Posses- 
sion. The  control  was  originally  in  the  Administrator,  with 
superintendence  by  the  Governor  of  Queensland,  and  after  the 
change  the  Governor-General  was  substituted  for  the  Governor  of 
Queensland.  The  Governor-General  therefore  was  the  persona 
designata  in  whom  the  control  formerly  exercised  by  the  Governor 
of  Queensland  became  vested,  but  in  this  capacity  he  was  not 
representing  the  Commonwealth;  the  latter  is  therefore  not 
responsible  for  the  acts  of  officers  who  are  really  officers  of  His 
Majesty  under  the  control  of  the  Governoi;-General.  [They 
referred  to  Enever  v.  The  King  (5).]     The  acceptance  contem- 

(1)  (1903)  2  Ch.,  494.  (4)  182  U.S.,  1. 

(2)  7  B.  &  C,  708.  (5)  3  C.L.R.,  969. 

(3)  183  U.S.,  176. 
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H.  C.  OP  A.  plated  in  sec.  122  of  the  Constitution  is  either  a  legislative  act, 
or  a  formal  executive  act ;  and  at  the  date  of  the  alleged  griev- 
Strachan    ances  there  had  been  neither.      Even  if  there  had  been  saeh  an 
Thb^Com-    a^^pt^^'^ce  the  Commonwealth  would  not  have  been  liable  under 
MONWEALTH.  the  circumstauces.      The  officers  were  exercising  an  official  dis- 
cretion, with  which  the  authority  which  appointed  them  could 
not  interfere.     The  officers  alone  yv'ere  liable. 

i.  Arniwtrmig,  in  reply,  referred  to  Commission  of  Inquiry  of 
26th  July  1 904  issued  by  the  Executive  of  the  Commonwealth- 
That  was  an  executive  act  showing  that  the  Commonwealtli  had 
actually  taken  over  the  control  of  the  officials  of  the  Possession. 

Cvr,  adv.  vult. 

Aug.  14.  Griffith  C.J.     This  is  an  action  brought  by  the  plaintiff',  who 

is  the  owner  of  a  British  ship  called  the  "  Envy,"  against  the 
Commonwealth,  seeking  to  make  the  defendants  responsible  for 
certain  wrongful  acts  alleged  to  have  been  committed  by  officers 
of  the  Possession  of  British  New  Guinea  within  the  territory  of 
that  Possession.  These  acts  relate  to  the  seizure  of  the  ship  and 
to  wrongful  dealings  with  the  ship's  papei-s,  which  have  resulted 
in  a  loss  to  the  plaintiff 

On  a  summons  for  directions  it  was  ordered  that  the  question 
whether  the  persons  who  did  the  alleged  acts  were  at  the  time  in 
question  servants  of  the  defendants  in  a  way  that  would  make 
the  defendants  liable  should  be  referred  to  the  Full  Court.  The 
alleged  wrongful  acts  were  committed  in  March  1905.  Now  the 
principle  upon  which  the  Government  is  responsible  for  the 
acts  of  its  servants  is  the  same  as  that  which  arises  from 
the  relations  which  exist  between  a  master  and  his  servant, 
and  is  stated  by  Erie  C.J.  in  the  well-known  case  of  Tolrin 
V.  Tlie  Queen  (1),  in  which,  after  referring  to  some  arguments 
used  to  show  that  the  Queen  should  be  held  responsible,  he 
says  (2) : — "  But  the  argument  for  the  suppliant  fails,  because 
in  our  judgment  there  is  no  analogy  between  the  relation  of 
the  captain  of  a  Queen's  ship  to  the  Queen,  and  the  relation 

(I)  16  C.B.N.S.,  310.  (2)  16  C.B.N.S.,  310,  at  p.  350. 
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of  servant  to  master  or  bailiff  to   sheriff,  so    as  to  create  the  H.  C.  of  A. 
liability  here  in  question.     The  liability   of  a   master   for   the 
act  of  his  servant  attaches  in  the  case  where  the  will  of  the    strachan 
master  directs  both  the  act  to  be  done  and  the  agent  who  is  to  do    xue^Com- 
it.     The  act  of  the  servant  is  then  held  to  be  the  act  of  the  monwbalth. 
master ;  and  the  servant  acting  in  the  course^of  his  employment,     Griffith  c. j. 
is  a  general  agent  in  that  employment,  and  makes  his  principal 
liable  for  all  that  he  does  within  the  scope  of  his  authority  as 
such  general  agent ;  and,  further,  in  respect  of  all  his  acts  within 
the  scope  of  that  authority,  they  are  the  acts  of  the  principal 
notwithstanding  any  private  arrangement  to  the  contrary  between 
the  principal  and  such  agent." 

The  territory  of  British  New  Guinea  was  constituted  by 
Letters  Patent,  dated  8th  June  1888,  into  a  separate  Posseasion 
and  government  under  the  name  of  British  New  Guinea,  the 
administration  of  which  was  entrusted  to  an  officer  called  the 
Administrator,  who  was  to  act  in  accordance  with  instructions 
given  him  under  the  Sign  Manual  and  Signet,  or  by  Order  in 
Council,  or  through  one  of  the  principal  Secretaries  of  State. 
Provision  was  also  made  for  the  appointment  of  an  Executive 
Council  to  advise  and  assist  the  Administrator,  and  also  for  a 
Legislative  Council,  which  was  'empowered  to  make  laws,  establish 
Courts,  and  provide  for  the  administration  of  justice  generally, 
subject  to  any  conditions  and  limitations  prescribed  from  time  to 
time  by  Order  in  Council,  &c.  The  right  of  disallowing  any  law 
and  of  signifying  such  disallowance  through  one  of  the  principal 
Secretaries  of  State  was  expressly  reserved.  The  Administrator 
was  also  empowered  to  make  grants  of  land  and  to  appoint 
Judges  and  other  officers. 

The  result  of  these  letters  patent  was  that  British  New  Guinea 
became  a  Crown  Colony  which,  however,  differed  from  other 
Crown  Colonies  in  respect  of  certain  matters  to  which  I  will  pre- 
sently refer.  By  instructions  of  the  same  date  the  Administrator 
was  directed  to  correspond  with  the  Governor  of  Queensland  on 
all  subjects  connected  with  his  oflSce,  to  transmit  to  him  all  official 
reports  touching  the  same,  and  to  apply  to  him  for  such  instruc- 
tions as  he  might  require  for  guidance  in  the  discharge  of  the 
duties  of  his  office.   The  result  was  that  the  Governor  of  Queens- 
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H.  C.  OF  A.  land  became  the  lyersoiui  clesignata  to  exercise  a  control  analogous 

^®^'        to  that  exercised  by  the  Secretary  of  State  in  the  government  of 

Strachan    Crown  Colonies  properly  so  called.     I  should  mention  that  under 

«    ^''  contemporaneous    arrangement   (recorded    in    the    Statutes    of 

MONWEALTH.  Quccnsland)  the  Governor  was  instructed  to  consult  his  Ministers 


Griffith  C.J.    with  respect  to  directions  given  to  the  Administrator.      The  net 
result  was  that  British  New  Guinea  became  a  Crown  Colony, 
subject  to  such  control  by  the  Governor  of  Queensland  as  persmui 
desifjvata  as  Crown  Colonies  were  subject  to  by  the  Secretary  of 
State.    It  was  not  suggested  that  under  such  circumstances  officers 
of  British  New  Guinea  or  of  the  King  would  be  officers  of  the 
Government  of  Queensland,  or  that  the  relation  of  master  and 
servant  existed   between   the  Governor  of  Queensland  and  the 
Administrator  of  British  New  Guinea.     Matters  stood  thus  until 
5th  March  1902,  when  another  Order  in  Council  was  made,  and 
on  18th  March  further  Letters  Patent  were  issued  reciting  that 
the  Senate  and  the  House  of  Representatives  had  passed  resolu- 
tions  authorizing   the   acceptance   of   British   New   Guinea    as 
territory  of  the  Commonwealth.     In  the  Papiut  Act  1905  these 
resolutions  are  more  fully  stated.     The  Letters  Patent  then  went 
on  to  recite  as  follows  : — "  We  do  hereby  place  our  Possession  of 
British  New  Guinea  under  the  authority  of  the  Commonwealth 
of  Australia.     The  Governor-General  of  our  Commonwealth  of 
Australia  shall,  so  soon  as  the  Parliament  of  the  Commonwealth 
has  made  laws  for  the  government  of  our  Possession  of  British 
New  Guinea,  issue  a  proclamation  signifying  and  declaring  that 
the  Parliament  of  the  Commonwealth  of  Australia  has  made 
laws  for  the  government  of  that  Possession,  and  from  and  after 
the  date  of  such  proclamation  (hereinafter  referred  to  as  the 
appointed  day)  the  aforesaid  Letters  Patent  of  8th  June  1888 
and  any  instructions  which  may  from  time  to  time  have  been 
given  to  any  officer  administering  the  government  of  British 
New  Guinea,  either  under  the  Royal  Sign  Manual  and  Signet  of 
Her  late  Majesty  Queen  Victoria  or  by  the  order  of  Her  late 
Majesty  Queen  Victoria  in  her  Privy  Council  or  by  her  through 
one  of  her  principal  Secretaries  of  State  with  respect  to  the 
execution  of  any  things  that  belong  to  the  said  office  of  Adminis- 
trator of  British  New  Guinea  shall  cease  to  have  effect  and  shall 
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be  revoked  without  prejudice  to  anything  lawfully  done  there-  H.  C.  of  a. 
under.     The  powers  and  authorities  conferred  by  the  said  Letters 
Patent   of  8th   June    1888  and   any    instructions  as  aforesaid    Strachan 
shall,  until  the  appointed  day,  be  read  and  construed  as  though    'j^hj^com- 
any  powera,  authorities  and  duties  thereby  conferred  or  imposed  mon wealth. 
upon  the  Governor  of  Queensland  weie  conferred  and  imposed    Griffith  c.j. 
upon  the  Governor-General  of  our  Commonwealth  of  Australia, 
and  the  said  Letters  Patent  and  instructions  shall  be  construed 
and  take  effect  with  the  substitution  of  the  Governor-General  of 
our  Commonwealth  of  Australia  for  the  Governor  of  Queensland." 
The  proclamation  referred  to  has  not  yet  been  issued,  and  the 
Letters  Patent  of  8th  June  1888  remain  in  full  force,  with  the 
substitution,  in  the  instructions,  of  the  Governor-General  of  the 
Commonwealth  for  the  Governor  of  Queensland. 

That,  tlien,  is  the  constitution  of  British  New  Guinea,  and  its 
relations  to  the  Commonwealth  are  the  same  as  those  which  it 
formerly  bore  to  the  Colony  of  Queensland.  The  relation  is  to 
the  Governor-General,  and  not  to  the  Commonwealth,  strictly 
speaking.  And  the  Governor-General  consults  his  Ministers 
before  giving  any  directions.  Under  these  circumstances  it  is 
quite  impossible  to  say  that  the  officers  of  the  Government  of 
British  New  Guinea  are  in  any  way  oflScers  of  the  Common- 
wealth, or  that  the  relation  of  master  and  servant  exists  between 
them.  It  was  suggested  by  counsel  for  the  plaintiff  that  the 
words  in  the  Letters  Patent  of  18th  March  1902^ "  We  do  hereby 
place  our  Possession  of  British  New  Guinea  under  the  authority  of 
the  Commonwealth  of  Australia,"  do  bring  about  such  a  relation. 
But  these  words  can  only  be  construed  as  enabling  the  Parliament 
of  the  Commonwealth  to  make  laws  for  the  government  of  that 
Possession.  Up  to  the  present,  however,  they  have  not  done  so.  It 
has  never  been  suggested  that  the  relation  of  master  and  servant 
or  principal  and  agent  existed  between  the  officers  of  the  Govern- 
ment of  a  Crown  Colony  and  the  Sovereign  in  his  capacity  of 
Sovereign  of  the  Empire,  except  perhaps  in  one  case  where  a 
petition  of  right  was  brought  in  England  against  the  Sovereign 
in  respect  of  something  done  by  officers  of  the  Government  of 
Upper  Canada,  and  it  was  held  that  the  petition  did  not  lie : 
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H.  C.  OF  A.  Holmes  v.  The  Queen  (1).  I  tliink  it  is  quite  clear  that  a  petition 

1006 

^ '^       of  right  would  not  lie  against  the  Sovereign  in  respect  of  an  act 

Strachan    done  by  a  servant  of  a  Crown  Colony.      Nor  could  the  Governor- 
The  Com-    ^^^^^'^^  ^^  ^^^^  Commonw^ealth  be  sued  in  the  present  form   of 
MONWEALTH.  actiou  for  an  act  done  by  officers  of  the  Government  of  a  British 
Griffith  O.J.    Possession,  notwithstanding  that  the  Possession  is  governed  under 
the  authority  of  a  constitution  made  by  the  Parliament  of  the 
Commonwealth.     In  my  opinion,  tins  case  is  hopeless  from  every 
point  of  view.     The  defendants  are  not  in  any  way  responsible, 
in  the  sense  in  which  that  word  is  used  in  Courts  of  law,  for  the 
acts  of  the  Government  of  British  New  Guinea.     It  is  like  the 
case  of  a  dispute  between  nation  and  nation.      If  the  subjects  of 
one  nation  wrong  the  subjects  of  another,  the  matter  is  purely- 
one  for  adjustment  by  diplomacy.     Therefore  the  question  sub- 
mitted to  us  must  be  answered  adversely  to  the  plaintiff,  and  the 
action  must  be  dismissed  with  costs. 


I 


O'Connor  J.  It  is  sought  to  make  the  Commonweal tli  liable 
for  certain  acts  of  two  officials  of  the  Government  of  British  New 
Guinea,  committed  in  1905.  Sir.  Armstrong  has  properly  ad- 
mitted that  the  liability  of  the  Commonwealth  for  the  acts  of 
these  officials  rests  upon  the  obligations,  if  any,  w^hich  are  imposed 
upon  the  Commonwealth  by  Letters  Patent  of  18th  March  1902. 
The  liability  of  the  Commonwealth  in*  such  a  case  must  be  deter- 
mined by  the  application  of  precisely  the  same  principles  as  are 
applied  in  determining  the  liability  of  a  master  for  the  acts  of  his 
servant  in  any  of  the  ordinary  relations  of  life.    These  principles  j 

are  laid  down  clearly  in  the  case  of   Tohin  v.  The  Queen  (2),  » 

which  has  been  cited  by  the  Chief  Justice,  and  it  is  only  by  the 
application  of  them  that  we  can  determine  whether  or  not  the  , 

Commonwealth  is  liable  for  the  acts  of  these  officials. 

The  effect  of  the  Letters  Patent  of  18th  March  1902  may  be 
stated  in  a  very  few  words.  After  some  recitals,  to  which  it  is 
not  necessary  to  refer,  the  first  clause  reads : — "  We  do  hereby 
place  our  Possession  of  British  New  Guinea  under  the  authority 
of  the  Commonw^ealth  of  Australia."  That  in  itself  creates  no 
relation  between  the  officials  of  the  Government  of  British  New 

(1)  31  L.J.  Ch.,  58.  (2)  16  C.B.N.S.,  310,  at  p.  360. 
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Guinea  and  the  Commonwealth.     It  is,  apparently,  a  step  taken   H.  C.  of  A 

by  the  British  Government  as  preparatory  to  action  by  the  Com-.       * 

mon wealth  under  sec.  122  of  the  Constitution,  which  empowers  stkachan 
the  Parliament  of  the  Commonwealth  to  make  laws  for  the  govern-  ^y^^^^^ 
ment  of  any  territory  placed  by  the  Queen  under  the  authority  monwbaltb, 
of,  and  accepted  by,  the  Commonwealth.  These  Letters  Patent  oconnor  j. 
thus  placed  the  Possession  of  British  New  Guinea  under  the 
authority  of  the  Commonwealth  of  Australia.  But  before  the 
power  arises  to  make  laws  for  the  territory,  it  must  be  accepted 
by  the  Commonwealth.  The  acceptance,  of  course,  must  follow 
the  terms  of  the  offer,  and  consequently  it  becomes  necessary  to 
see  the  terms  on  which  the  Possession  of  British  New  Guinea  is 
placed  under  the  authority  of  the  Commonwealth.  The  second 
paragraph  of  the  Letters  Patent  directs  that  the  Governor-General 
of  the  Commonwealth  shall,  as  soon  as  Parliament  has  made  laws 
for  the  government  of  British  New  Guinea,  issue  a  proclamation 
signifying  and  declaring  that  the  Parliament  of  the  Common- 
wealth has  made  laws  for  the  government  of  that  Possession,  it 
being  assumed  that  the  laws  made  by  the  Parliament  will  be 
substituted  for  the  laws  of  the  Crown  Colony  constituted  by 
Letters  Patent  of  8th  June  1888.  The  third  paragraph  provides 
that  the  powers  and  authorities  conferred  by  the  Letters  Patent  of 
8th  June  1888,  and  any  instructions  thereunder,  shall  be  read  as  if 
the  powers  therein  conferred  upon  the  Governor  of  Queensland 
were  conferred  upon  the  Governor-General.  In  other  words,  it 
substitutes  the  Governor-General  of  the  Commonwealth  for  the 
Governor  of  Queensland  in  the  Letters  Patent  and  instructions. 
The  fourth  paragraph  states  that,  whereas  it  is  expedient  that 
the  provisions  relating  to  this  substitution  should  come  into 
operation  without  delay,  it  is  ordained  and  declared  that  these 
Letters  Patent  shall  come  into  force  forthwith. 

The  whole  meaning  of  this  document  is  that  the  Possession  of 
British  New  Guinea  is  placed  under  the  authority  of  the  Com- 
monwealth, but  is  nevertheless  to  maintain  its  own  Constitution 
as  created  by  the  Letters  Patent  of  8th  June  1888  until  the  Parlia- 
ment makes  laws  conferring  a  Constitution  upon  it ;  and  in  the 
meantime  the  Governor-General  is  to  be  the  jyersona  designata 
on  behalf  of  the  British  Government  to  correspond  with  and 
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H.  C.  OF  A.  instruct  the  Administrator  of  British  New  Guinea.    But  the  only 

power*  given  to  the  Governor-General  is  that  previously  given  to 

Strachan    the  Governor  of  Queensland.   It  becomes  necessary,  therefore,  to 

m    ^Q         refer  to  the  position  of  the  latter  in  the  Constitution  of  British 

MONWKALTH.  K^ew  Guiuca  under  the  Letters  Patent  of  8th  June  1888.     These 


O'Connor  J.  Letters  Patent  embody  no  reference  to  any  power  or  authority 
conferred  upon  the  Governor  of  Queensland.  They  simply  con- 
stitute British  New  Guinea  a  Crown  Colony  of  the  ordinary  type 
presided  over  by  a  Governor  or  Administrator.  An  Administrator 
is  appointed,  and  provision  is  also  made  for  the  appointment  of  a 
Governor  or  Lieutenant-Governor  at  any  time  the  Crown  may 
think  proper.  The  Administrator  is  to  act  under  instructions 
given  him  under  the  Sign  Manual  and  Signet,  or  Order  in  Council, 
or  by  one  of  the  principal  Secretaries  of  State.  The  Letters  Patent 
further  provide  for  an  Executive  Council  to  advise  the  Adminis- 
trator and  for  a  Legislative  Council.  Within  the  teims  of  the 
Letters  Patent  the  Colony  is  self-contained  and  has  sufficient 
powers  for  its  own  needs,  with  the  proviso  that  it  has  to  com- 
municate with  the  Secretary  of  State.  Accompanying  that  Con- 
stitution, however,  are  the  instructions  to  the  Administrator, 
which  provide  for  a  reference  to  the  Governor  of  Queensland ; 
and  the  whole  of  the  latter  s  authority  under  the  instructions  is 
defined  by  the  second  paragraph  in  the  following  terms : — "  The 
Administrator  shall  correspond  with  the  Governor  on  all  subjects 
connected  with  his  office,  and  shall  transmit  to  him  all  official 
reports  and  information  touching  the  same,  and  shall  apply  to  the 
Governor  for  all  such  instructions  as  he  may  require  for  his 
guidance  in  the  discharge  of  his  office."  The  ninth  paragraph 
further  provides  that  minutes  shall  be  regularly  kept  of  all  the 
proceedings  of  the  Executive  Council,  and  that  a  copy  of  such 
minutes  shall  be  forwarded  half  yearly  to  the  Governor  for  trans- 
mission to  the  Secretary  of  State. 

The  only  object,  apparently,  for  such  a  departure  from  the 
usual  Constitution  of  a  Crown  Colony  is  that  Australia,  particu- 
larly that  portion  of  it  adjoining  British  New  Guinea,  is  so 
vitally  interested  in  the  development  of  this  Possession  that,  for 
the  purpose  of  advising  and  instructing  the  Administrator  on 
behalf  of  the  British  Government,  it  was  felt  to  be  desirable  that 
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there  should  always  be  at  hand  some  person  having  that  know-   H.  C.  of  a. 
ledge  of  local  conditions,  which  it  would  be  impossible  for  the 
Government  in  Downing  Street  to  have  always  available.     Save    strachan 
to  the  extent  thus  provided  for,  the  Governor  of  Queensland  has    thb'^C'om- 
no  authority  over  the  Administrator  or  over  the  acts  of  officials  monwealth. 
of  British  New  Guinea.  ooonnor  j. 

The  Letters  Patent  of  18th  March  1902  substitute  the  Governor- 
General  for  the  Governor  of  Queensland  in  respect  of  the  author- 
ity exercised  by  the  latter ;  and  there  is  no  connection  whatsoever 
between  the  Governor-General  of  the  Commonwealth  and  the 
officials  of  this  Crown  Colony  other  than  that  defined  by  the 
paragraph  referred  to — that  is  to  say,  a  directing  or  super- 
vising authority,  or  an  authority  which  makes  the  Governor- 
General  the  medium  of  communication  between  the  Government 
of  New  Guinea  and  the  Secretary  of  State  for  the  British  Govern- 
ment. But  it  is  impossible  from  a  relation  of  that  kind  to  infer 
anything  approaching  that  relation  of  a  master  and  servant  on 
which  alone  can  rest  any  liability  of  the  Commonwealth  for  the 
acts  of  these  officials.  I  therefore  agree  with  the  Chief  Justice 
that  in  this  case  it  is  clear  that  from  the  documents  before  us 
no  liability  on  the  part  of  the  Commonwealth  for  the  acts  of 
these  officials  can  be  inferred.  The  two  documents  referred  to 
by  Mr.  Shand  bear  out  very  strongly  the  position  for  which  he 
contends.  It  appears  that  there  are  two  commissions  relating  to 
the  office  of  Administrator  which  show  that,  even  after  the 
proclamation,  the  British  Government  were  treating  officials  of 
British  New  Guinea  as  being  still  under  their  control.  By  a 
commission  dated  12  th  August  1898,  Sir  G.  Le  Hunte  had  been 
appointed  Lieutenant-Governor  in  accordance  with  the  Constitu- 
tion created  by  the  Letters  Patent  of  8th  June  1888.  Then  by  a 
revocation  under  the  Royal  Sign  Manual  and  Signet,  dated  9th 
April  1902,  which  recites  the  commission  appointing  Sir  G.  Le 
Hunte  and  the  Letters  Patent  of  18th  March  1902,  it  is  provided 
that  from  and  after  the  date  of  the  issue  by  the  Governor- General 
of  a  proclamation  signifjHing  and  declaring  that  the  Parliament 
had  made  laws  for  the  government  of  British  New  Guinea,  the 
commission  of  12th  August  1898  should  be  revoked  and  deter- 
mined.    The  revocation  is  not  to  take  effect  immediately,  but  only 
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H.  C.  OF  A.  when  the  proclamation  has  been  issued  by  the  Governor-General. 
Then,  and  not  till  then,  does  the  Constitution,  created  by  the 

Strachan    Letters  Patent  of  8th  June  1888,  come  to  an  end.     Further,  by  a 

Thk^'com-  commission  dated  6th  April  1904,  Captain  Barton  was  appointed 
MONWKALTH.  to  admiuistcr  the  government,  and  it  is  expressly  declared  that 

O'Connor  J.  his  appointment  is  to  have  effect  only  until  the  iasue  of  the 
proclamation  already  referred  to.  Both  these  documents  seem  to 
indicate  in  the  plainest  way  that,  not  only  was  it  the  intention  of 
the  Letters  Patent  of  18th  March  1902  to  preserve  the  Constitu- 
tion of  British  New  Guinea  as  it  was  under  the  Letters  Patent 
of  8th  June  1888  until  that  Constitution  was  displaced  by  one 
created  under  the  laws  of  the  Commonwealth,  but  also  indicate 
that  the  British  Government  acted  upon  that  view  by  authorizing 
Sir  G.  Le  Hunte's  appointment  only  up  to  the  date  of  the  procla- 
mation and  by  confirming  the  term  of  Captain  Barton's  appoint- 
ment to  the  same  date.  It  follows  that  no  liability  for  the  acts  of 
these  officials  was  imposed  on  the  Commonwealth  under  the 
Letters  Patent  of  March  1902,  and,  as  no  other  liability  is  con- 
tended for,  the  question  before  us  must  be  answered  advereely  to 
the  plaintiff. 

Action  disviissed  with  coats. 

Solicitor,  for  plaintifi'.  A,  J.  McDoiudd, 

Solicitors,  for  defendants,  MoA^tiainara  di  Smith  for  Grown 
Solicitor  of  Commonwealth. 

C.  A.  W, 
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STOCK  WELL 

Plaintiff, 

RYDER 

Defendant, 


Appellant  ; 


AND 


Resi^ndent. 


ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 


PvJbiic  servant —  Wroiigftd  dismissal — Enforced  resignation— Charge—  Vagueness —    H.  C.  of  A. 


Inquiry  by  Board — Unfairness — Action  by  Oovemor  vi  Council— Neglect  cf 
duty — Maladministration — Public  Service  Act   1896  (Queensland)  (60    Vict. 
No,  15),  sees,  40,  41,  42. 

The  Public  Service  Act  1896  (Queensland),  sees.  40*42,  provides  that  an 
officer  in  the  Government  service  shall  only  be  dismissed  in  the  manner 
provided  by  the  Act,  which  is  as  follows  : — The  Minister  or  permanent  head 
of  his  department  may  suspend  him ;  the  Public  Service  Board  then  hold, 
either  by  themselves  or  some  person  appointed  by  them  for  the  purpose,  an 
inquiry  into  the  charge  made  against  him,  and  report  to  the  Governor  in 
Council,  who  may  take  such  action  as  is  prescribed  by  the  Act. 

The  plaintiff  sued  the  Government  for  wrongful  dismissal,  alleging  that 
no  proper  inquiry  had  been  held,  because  the  charges  made  againiA  him  were 
not  sufficiently  specific  ;  that  detailed  particulars  of  the  charges  were  refused 
until  some  time  after  the  opening  of  the  inquiry  ;  that  he  was  refused  access 
to  witnesses  and  documents  until  after  the  inquiry  began,  and  was  otherwise 
harassed  in  the  conduct  of  his  defence ;  and  that  the  Home  Secretary,  his 
departmental  head  by  whom  he  had  been  suspended,  sat  as  a  member  of  the 
Public  Service  Board  to  consider  the  evidence  taken  by  the  person  appointed 
to  hold  the  inquiry,  thus  sitting  as  a  judge  in  his  own  cause.  Plaintiff 
recovered  a  verdict  from  the  Government,  which  was  set  aside  by  the  Full 
Court. 

Held :  In  making  a  formal  charge  against  an  officer,  for  the  purposes  of 
an  inquiry,  it  is  not  necessary  at  the  outset  to  use  more  particularity  than  is 
prescribed  by  the  Act.     It  is  sufficient  for  the  validity  of  the  inquiry  under 
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H.  C.  OF  A.  the  Acl  if  the  officer  charged  ia  made  acquainted  with  the  particulars  of  the 

1906.  charge  iu  time  to  afford  him  a  fair  opportunity  of  meeting  it. 

Stock  WELL  Principles  laid  down  in  Osgood  v.  XdwHt  IkR.  5H.L.,  636,  and  in  Z/eeson 

V.  V.  Otntral  CouricU  of  Afedical  Education  and  RtgUtration^  43  Ch.  D. ,   366, 

Ryder.  applied. 

Sec.  4*2  of  the  Public  Service  Act  1896  provides  that  an  inquiry  shall  not  be 
made  by  the  person  by  whom  the  officer  was  suspended,  or  by  whoai  the 
charge  was  made. 

Held,  that  such  provision  does  not  render  the  Minister  who  has  suspended 
the  officer  incapable  afterwards  of  acting  as  a  member  of  the  Board  to  consider 
the  evidence  taken  upon  the  charge. 

Judgment  of  the  Supreme  Court,  StockwtU  v.  Ryiler,  (1906)  St.  R.  Qd.,  274), 
affirmed. 

Appeal  from  the  Supreme  Court  of  Queensland. 

The  plaintiff  was  a  medical  practitioner,  employed  in  the  Public 
Service  of  Queensland  as  medical  superintendent  of  a  large 
benevolent  institution  and  hospital  situated  at  Dunwich,  on 
Stradboke  Island,  about  thirty  miles  from  Brisbane.  A  general 
departmental  inquiry  was  held  into  the  administration  of  the 
institution,  and  as  a  result  of  the  report  made  by  the  board  of 
in(|uiry  plaintiff  w^as  called  on  to  resign  his  appointment  as 
medical  superintendent.  He  declined  to  do  so,  and  demanded 
specific  charges  to  be  made  and  proved  at  a  special  inquiry  under 
the  Public  Service  Act  1896.  The  departmental  Minister,  the 
Home  Secretary,  suspended  him  pending  the  special  inquiry, 
which  was  immediately  held  at  Dunwich  before  a  magistrate 
appointed  by  the  Public  Service  Board.  The  charges  made  were 
of  "  neglect  of  duty  "  and  "  maladministration  of  the  affairs  of 
the  Dunw^ich  Benevolent  Asylum  ";  these  charges  were  notified  to 
plaintiff,  who  objected  to  the  lack  of  particularity  in  the  charges, 
and  also  asked  for  access  to  all  documents  and  reports  connected 
with  his  administration  of  the  institution  since  his  appointment. 
He  was  refused  access  to  the  official  records  and  forbidden  to 
interview  the  officers  or  inmates  at  the  institution.  This  prohibi- 
tion was  continued  until  a  few  hours  after  the  inquiry  had  been 
opened,  in  the  case  of  witnesses,  and  some  days  later  in  the  case 
of  documents.  An  adjournment  of  the  inquiry  to  Brisbane  was 
refused ;  and  the  Board  also  refused  to  subpoena  some  peraons, 
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including  the  Home  Secretary,  whom  the  plaintiff  desired  to  call    H.  C.  of  A 
as  witnesses  at  Dunwich  ;  the  Board  alone  had  power  under  the       v_^ 
Act  to  subpoena  witnesses.    The  magistrate  reported  the  evidence   Stockwell 
taken  at  the  inquiry  to  the  Public  Service  Board,  which,  under      rydbr. 

the  Public  Service  Act  Amendment  Act  1901,  sec.  5,  consisted  of        

members  of  the  Executive  Council,  including  the  Home  Secretary 
himself.  The  Board,  after  considering  the  evidence  and  hearing 
counsel  on  the  plaintiffs  behalf,  reported  in  favour  of  plaintiffs 
dismissal,  and  the  Deputy  Governor  called  on  him  to  resign.  He 
refused,  and  his  enforced  resignation  was  then  gazetted.  Plaintiff 
then  brought  an  action  against  the  Government  for  wrongful 
dismissal,  the  respondent  being  appointed  nominal  defendant. 
The  Judge,  upon  the  findings  of  the  jury,  directed  judgment  to 
be  entered  for  the  plaintiff  for  £2,212  10s. ;  this  was  set  aside  by 
the  Full  Court,  and  judgment  was  entered  for  the  defendant : 
Stockv)ell  V.  Ryder  (1).   The  plaintiff  appealed  to  the  High  Court. 

Stumin  and  Wassell  {Hobha  with  them),  for  the  appellant.  The 
plaintiff  was  wrongfully  dismissed.  The  inquiry  was  never  a 
proper  inquiry  within  the  meaning  of  the  Public  Service  Act 
1896,  under  which  alone  he  could  be  dismissed.  No  "charges"  were 
made  against  him  as  required  by  the  Act ;  he  knew  nothing  of 
the  charges  he  was  called  upon  to  meet.  He  was  hampered  and 
harassed  by  the  Public  Service  Board  in  the  preparation  of 
his  defence ;  and  the  inquiry  was  contrary  to  natural  justice, 
because  the  Home  Secretary,  who  was  his  departmental  head, 
was  his  accuser,  and  also  his  judge  as  a  member  of  the  Public 
Service  Board. 

Under  the  Public  Service  Act  1896,  sec.  40,  an  officer  sliall  not 
be  dismissed  from  the  sei-vice  except  in  the  manner  prescribed  by 
the  Act;  and  under  sec.  41,  an  officer  charged  with  conduct 
showing  unfitness  to  continue  in  the  service,  or  with  incompetency, 
or  neglect  of  duty  may  be  suspended  by  his  departmental  head 
pending  an  inquiry,  which,  under  sec.  42,  shall  be  held  by  the 
Board  into  any  charge  made  against  him,  when  he  shall  be 
entitled  to  be  heard  personally  or  by  his  representative. 

Plaintift*  was  never  informed  of  any  specific  "  charges."     The 

(1)  (1906)  St.  R.  Q(l.,274. 


r. 
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H.  C.  OP  A.  charges  made,  upon  which  the  inquiry  is  based,  must  state  the 
specific  acts  of  "  incompetence"  or  "  neglect  of  duty  "  or  "  malad- 
Stockwkli.  ministration ";  otherwise  there  is  no  jurisdiction  to  hold  an 
inquiry.  No  vague  indefinite  accusation  can  constitute  a  proper 
charge  :  Reg.  v.  Mayor  of  Doncaster  (1) ;  Reg.  v.  Mayor  of  Don- 
caster  (2) ;  Capel  v.  Child  (3) ;  City  of  Exeter  v.  Glide  (4).  The 
statement  of  the  charge  merely  repeats  the  words  of  sec.  41 ; 
that  has  been  held  an  insufficient  statement  of  the  particulars  of 
a  charge.  Smith  v.  Moody  (5) ;  In  re  Phillips* a  Charity  ;  Ex 
parte  Newman  (6) ;  In  re  Fremington  School ;  Ex  parte  Ward 
(7) ;  Saunders  v.  Jones  (8) ;  Fisher  v.  Jackson  (9) ;  Leeson  v. 
General  Council  of  Medical  Education  and  Registration  (10); 
are  further  instances  of  insufficient  charges. 

[Griffith  C.J. — You  would  make  proceedings  at  these  de- 
partmental inquiries  more  strict  than  those  held  in  the  ordinary 
Courts. 

O'Connor  J. — At  what  stage  do  you  claim  he  need  be  in- 
formed of  the  charge  with  particulars  ?  And  can  we  inquire 
into  the  conduct  of  the  procedure  of  this  lower  tribunal,  as  to  the 
time  when  particulars  were  furnished  ?] 

This  does  not  concern  the  procedure,  but  the  jurisdiction,  of 
the  inquiry.     It  is  established  that  there  is  no  natural  justice 
unless  the  person  accused  is  furnished  with  a  definite  charge 
stated  in  language  clear  enough  to  let  him  know  what  he  has  to 
meet.      Even  in  a  police  court  you  cannot  charge  a  man  with 
"  stealing  the  property  of  B."     Similarly  before  courts-martial  : 
Simmons  on  Courts-nutrtial  (pp.  161,  172-3),  and  committees 
of  clubs:    Fisher    v.    Keane    (11).      The    facts   in    Osgood   v. 
Nelson    (12)   are    different   from  this   case,   because   there   the 
plaintiff"    had   expressed   himself    satisfied    with    the  statement 
of  a  charge  of    neglect    of  duty    as  set  forth   by   his  accuser. 
Under  the  Public  Service  Act    Amendment  Act  1901,  sea   5, 
the  members   of  the    Executive   Council    were   substituted   for 
the    Public    Service   Board.     Thus    the    Home  Secretary,  who 

(1)  2  Ld.  Raym.,  1564.  (7)  10  Jar.,  512. 

(2)  Say,  37.  (8)  7  Ch.  D.,  435. 

(3)  2  C.  &  J.,  558,  at  p.  572.  (9)  (1891)  2  Ch.,  84. 

(4)  4  Mod.  Rep.,  33.  (10)  43  Ch.  D.,  366,  at  p.  388. 

(5)  (1903)  1  K.B.,  56.  (H)  11  Ch.  D.,  363. 

(6)  9  Jur.,  959.  (12)  L.R.  5  H.L.,  636. 


4  C.L.R.]  OF    AUSTRALIA.  473 

was  the    plaintiff's    accuser,    directed    the    inquiry,   appointed   H.  C.  of  A. 

the  magistrate   to   take   the   evidence,    and    himself  sat    with       ^ ^ 

the    Board    to  decide   on   the   evidence   taken,   to   recommend   Stockweli, 
the  plaintiff's  dismissal,  and  to  send  on  the  report  to  himself  as      ryder 

Home  Secretary.     No  man  may  be  both  accuser  and  judge  in  his       

own  cause.  Further,  even  if  the  inquiry  was  a  properly  insti- 
tuted inquiry,  and  even  if  the  Home  Secretary  could  act  in  a 
double  character  therein,  the  inquiry  was  unjustly  and  impro- 
perly conducted.  The  Home  Secretary,  having  control  both  of 
the  inquiry  and  of  the  departmental  records,  refused  to  allow  the 
plaintiff  any  particulars  of  the  charges  and  any  access  to  wit- 
nesses or  documents  necessary  to  the  preparation  of  his  defence. 
He  was  unfairly  harassed  and  impeded  both  before  and  during 
the  inquiry.  The  evidence  on  this  branch  of  his  case  amply 
warranted  the  findings  of  the  jury  in  his  favour,  which  should 
not  be  disturbed :  Hill  v.  Ziymack  (1). 

Feez  {Lukin  and  MacLeod  with  him),  for  the  respondent,  were 
not  called  upon. 

Griffith  C.J.  This  is  an  appeal" from  a  decision  of  the  Full 
Court,  setting  aside  a  verdict  for  the  appellant  in  an  action  for 
wrongful  dismissal  brought  by  him  against  the  Government ; 
Stockwell  V.  Ryder  (2).  The  defence  is  that  in  accordance  with  the 
provisions  of  the  Public  Sei'vice  Act  1896  a  charge  was  made 
against  the  plaintiff;  that  an  inquiry  was  held  by  the  Public 
Service  Board,  and  that,  acting  upon  the  recommendation  of  that 
Board,  the  Governor  in  Council  awarded  what  is  called  the 
enforced  resignation  of  the  plaintiff,  which  is  one  of  the  forms  of 
punishment  enumerated  in  sec.  42  of  the  Act  of  1896.  Sec.  40  of 
that  Act  provides  :  *'  An  officer  shall  not  be  dismissed  or  suffer  any 
detriment  in  respect  of  his  office  except  in  the  manner  set  forth 
in  this  Act,"  and  sec.  41  provides  :  "  If  an  officer  is  charged  with 
conduct  showing  his  unfitness  to  continue  in  the  service,  or  with 
incompetency,  or  neglect  of  duty,  or  with  a  breach  of  this  Act  or 
of  the  regulations,  the  Minister  or  permanent  head  of  his  depart- 
ment may  suspend  him,  pending  an  inquiry."  Sec.  42  provides 
that  the  Board  shall  inquire  into  the  charge  made  against  the 

(1)  3  C.L.R.,  726.  (2)  (1906)  St.  R.,  Qd.,  274. 

VOL.    IV.  31 
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H.  0,  OF  4.  officer,  whether  such  officer  is  under  suspension  or  not ;  that  every 
^_^       such  inquiry  shall  be  made  by  the  Board,  or  a  member  of  the 

Stockwejx  Board,   or  by  some  person  appointed  by  the   Board  with   the 
Rydeb       sanction  of  the  Governor  in  Council  for  that  purpose,  and  not 

being  the  person  by  whom  the  officer  was  suspended,  or  by  whom 

the  charge  was  made  against  him;  that  the  officer  shall  be 
entitled  to  be  heard  personally  or  by  his  representative  at  the 
inquiry;  that  if  the  inquiry  is  not  made  by  the  Board  col- 
lectively the  evidence  shall  be  taken  in  writing,  and  shall  be 
forwarded  to  the  Board  for  consideration ;  that  the  Board  shall 
transmit  their  report  and  recommendation,  together  with  the 
evidence  to  the  Minister ;  and  that  upon  the  consideration  of  the 
report  and  recommendation  of  the  Board  the  Governor  in  Council 
may  deal  with  the  matter,  and,  among  other  things,  may  award 
enforced  resignation.  The  essential  conditions,  therefore,  of  the 
award  of  this  punishment — that  is,  the  removal  of  an  officer 
from  the  Public  Service  or  from  office — are  that  a  charge 
shall  have  been  made  against  him,  that  the  charge  shall  have  been 
inquired  into  by  the  Board,  and  that  the  Governor  in  Council 
shall  have  acted  upon  it. 

It  is  objected  in  this  case,  for  the  plaintiff,  that  although  a 
charge  was  made  against  him,  and  although  that  charge  was  in 
fact  inquired  into  by  the  Board,  yet  the  finding  of  the  Board  was 
a  nullity.  Now,  that  proposition  can  only  be  supported  on  one 
of  two  grounds  : — first,  that  there  w^as  no  charge  made  within 
the  meaning  of  the  Act ;  or  secondly,  that  there  was  no  inquiry 
within  the  meaning  of  the  Act.  The  objection  taken  to  the 
charge  in  the  present  case  is  that  it  was  too  vague.  The  objec- 
tion to  the  validity  of  the  inquiry  is  that  it  was  unfairly  con- 
ducted— so  unfairly  conducted  as  to  be  contrary  to  the  principles 
of  natural  justice,  and,  therefore,  to  be  regarded  as  no  inquiry  at 
all. 

On  the  first  point,  in  my  opinion,  the  question  is  concluded 
by  authority.  The  charge  was  contained  in  a  letter  dated  15th 
February  1906,  written  by  the  secretary  of  the  Public  Service 
Board  to  the  plaintiff  in  these  words  : — "  I  have  the  honor  by  direc- 
tion to  inform  you  that  the  Public  Service  Board  has  delegated 
Mr.   Charles   Augustus   Mayne   Morris,   police   magistrate,  &c., 
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Ipswich,  to  hold  an  inquiry  into  the  following  charges  preferred   H.  0.  of  A. 
against  you  by  the  Hon.  the  Home   Secretary — namely  : — (1)        ^ 
Neglect  of  duty,  and  (2)  Maladministration  of  the  affairs  of  the   Stockwell 
Dunwich  Benevolent  Asylum."     The  objection  taken  is  that  that      ttyDgR 

charge  was  vague — that  the  charge  ought  to  have  contained  specific       

details  of  the  acts  or  omissions  intended  to  be  relied  upon  as  con- 
stituting neglect,  and  of  all  the  positive  facts  intended  to  be 
relied  upon  as  constituting  maladministration.  I  should  observe, 
perhaps,  at  this  stage,  that  the  office  which  the  appellant  held 
was  that  of  medical  superintendent  of  the  Benevolent  Asylum  at 
Dunwich,  an  institution  which  contains  considerably  more  than 
a  thousand  inmates,  a  great  number  of  them  old  and  infirm.  He 
also  had  charge  of  the  lazarette,  a  leper  hospital  in  the  neighbour- 
hood, and  had  other  duties  to  perform. 

The  question  of  the  particularity  required  in  tlie  charge  in  an 
analogous  proceeding  was  considered  by  the  House  of  Lords 
in  the  case  of  Osgood  v.  Nelson  (1).  In  that  case  the  officer  in 
question  was  an  officer  of  the  Corporation  of  the  City  of  London, 
and  he  had  been  charged  in  general  terms  with  neglect  in  the 
performance  of  his  duty  as  Registrar  of  the  Sheriff's*  Court.  The 
case  came  before  the  House  of  Lords  on  appeal  from  the  Court  of 
Exchequer  Chamber,  and  with  respect  to  the  point  taken  that 
the  charge  was  insufficiently  stated.  Lord  Golonsay  made  some 
observations,  which  I  will  read  (2) : — "  Then  it  is  said  that  the 
charge  against  him  was  too  general  in  its  character,  it  being 
merely  that  he  had  not  performed  his  duties  satisfactorily.  I 
quite  agree  that  if  that  had  been  the  original  charge  against 
Mr.  Osgood,  and  if  he  was  called  before  this  tribunal  upon  an 
allegation  that  he  had  not  properly  discharged  the  duties  of  his 
office,  he  was  entitled  to  ask,  and  to  require,  that  he  should  be 
told  in  what  respect  it  was  supposed  that  he  had  not  properly 
discharged  the  duties  of  his  office.  But  the  matters  in  which  it 
was  said  that  he  had  neglected  his  duties,  or  that  he  had  im- 
properly performed  them,  were  stated,  to  a  certain  extent,  at  the 
outset,  and  the  rest  were  evolved  in  the  course  of  the  inquiry, 
and  Mr.  Osgood  was  afforded  an  opportunity  of  meeting  them, 
and  he  did  meet  them.     Whether  he  met  them  satisfactorily  or 

(1)  L.R.  5  H.L.,  636.  (2)  L.R.  5  H.L.,  636,  at  p.  653. 
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H.  C.  OF  A»  not  is  a  different  question."     Again,  on  the  following  page : — 
"Now,  if  there  had  never  been  any  specific  statement,   either 

Stockwkll  niade  by  Mr.  Aikman  or  evolved  in  the  course  of  the  inquiry,  I 
R  *  KB  should  have  thought  that  that  finding  of  the  Common  Council 
—  was  very  similar  to  what  occurred  in  one  of  the  cases  which  has 
been  cited  at  the  Bar,  and  that  it  would  have  been  too  vague  for 
siich  a  case.  But  when  we  see  that  there  had  been  charges  made, 
and  matters  particularly  evolved  in  the  course  of  the  inquiry,  I 
think  the  general  finding  must  be  referred  to  those  matters,  and 
taken  as  being  a  general  conclusion  derived  from  the  inquiry 
into  those  matters." 

I  think  that  that  is  a  statement  of  the  law  applicable  to  such 
matters,  as  will  appear  from  another  authority,  which  I   will 
refer  to  briefly,  though  it  deals  with  the  matter  from  a  slightly 
different  point  of  view.     But,  apart  from  that,  I  am  at  a  loss  to 
see  why  a  Minister  or  an  oflScer  of  the  Government,  exercising 
the  power  of  suspension,  and  making  a  charge  under  sec.  41  of 
this  Act,  is  required  at  the  outset  to  use  more  particularity  than 
the   Statute   has  prescribed.     If  the  result  is  that  the  person 
charged  is  not  aware  of  the  nature  of  the  charge  made  against 
him,  and  has,  therefore,  no  fair  opportunity  of  defending  himself, 
then  it  may  well  be  tliat  the  inquiry   would  not  have  been  a 
real  inquiry.     Again,  I  cannot  help  regarding  particulars  of  a 
charge  of  this  sort  as  more  in  the    nature   of  particulars  in  a 
pleading.      Now,  the  charge  being  general  neglect  and  malad- 
ministration as  applied  to  an  office  such  as  the  plaintiff  held,  it 
might  be  almost  impossible,  I   must  confess  I  should  think  it 
most  unreasonable,  at  any  rate,  to  require  the  Minister,  when  he 
exercises  the  power  of  suspension,  which  is  conferred  in  the  same 
terms  as  the  powder  to  order  an  inquiry,  to  specify  all  the  par- 
ticular acts  or  omissions  which  induced  him  to  take  that  course. 
Oh  that  point  some  observations  by  Baron  Martin,  who  delivered 
the  opinion  of  the  Judges  in  the  case  of  Osgood  v.  Nelson  (1),  are 
very  relevant.     He  said  : — "  As  regards  the  cause  alleged  in  the 
first  place,  it  is  said  that  Mr.  Osgood  was  habitually  absenting 
hims^f.     I  do  not  see  how  it  can  be  stated  otherwise  than  by 
stating    habitual   non-attendance.      How    could   habitual    non- 

(I)  L.R.  5  H.L.,  636,  at  p.  647. 
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attendance  be  proved,  except  by  a  man  not  performing  his  duty,   H.  C.  op  A. 

and  not  going  from  day  to  day  to  the  duties  that  were  imposed 

upon  him,  and  of  course  making  excuses  for  his  absence  ? "  Stockwkll 

I  am,  therefore,  of  opinion  that  the  objection  to  the  want  of 
particularity  in  the  formal  charge  fails.  I  will  refer  afterwards  to 
the  manner  in  which  those  charges  were  developed  jn  the  course 
of  the  inquiry.  With  respect  to  the  conduct  of  the  inquiry  and 
what  is  necessary  to  be  done  to  make  an  inquiry  a  valid  one,  it 
is  sufficient  to  read  the  statement  of  the  law  made  by  Boiben 
L.J.  in  Leeaon  v.  Oeneral  Council  of  Medical  Education  and 
Registration  (1).  In  that  case  a  medical  gentleman  had  been 
removed  from  the  registry  in  pursuance  of  a  power  to  remove 
for  what  was  called  infamous  conduct.  One  of  the  duties  of  the 
General  Council  was  to  regulate  the  registration  of  medical 
practitioners ;  and  the  29th  section  of  the  Statute  under  which 
it  was  constituted  provided : — "  If  any  registered  medical  practi- 
tioner shall  be  convicted  in  England  or  Ireland  of  any  felony  or 
misdemeanour,  or  in  Scotland  of  any  crime  or  offence,  or  shall 
after  due  inquiry  be  judged  by  the  General  Council  to  have  been 
guilty  of  infamous  conduct  in  any  professional  respect,  the 
General  Council  may,  if  they  think  fit,  direct  the  registrar  to 
erase  the  name  of  such  medical  practitioner  from  the  register." 
Bowen  L. J.  says : — "  These  proceedings  were  in  the  nature  of 
judicial  proceedings,  although  the  forum  is  a  domestic  one,  and 
although  the  evidence  taken  before  such  forum  differs  in  many 
respects  from  evidence  which  is  adduced  in  a  Court  of  Law,  and 
in  particular  in  the  all-important  respect  that  it  is  not  given  on 
oath.  The  only  thing  which  the  Courts  can  investigate  when 
proceedings  of  the  General  Medical  Council  of  this  character  are 
brought  before  them  is  whether  the  domestic  forum  has  acted 
honestly  within  its  jurisdiction.  The  jurisdiction  is  defined  by 
the  Statute.  There  must  be  an  allegation  before  the  Oeneral 
Medical  Council  of  infamous  conduct  in  some  professional 
respect,  and  adjudication  must  be  arrived  at  after  due  inquiry. 
The  Statute  says  nothing  more,  but  in  saying  so  much  it  cer- 
tainly imports  that  the  substantial  elements  of  natural  justice 
must  be  found  to  have  been  present  at  the  inquiry.     There  must 

(1)  43  Ch.  D.,  366,  at  p.  383. 
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H.  C.  OF  A.  be  due  inquiry.     The  accused  person  must  have  notice  of  what 
he  is  accused.     He  must  have  an  opportunity  of  being  heard, 

Stockwkll   ^^^  tl^6  decision  must  be  honestly  arrived  at  after  he  has  had  a 
Rtder       ^^^^  opportunity  of  being  heard.     With  respect  to  the  charge 

made,  the   charge  of    which  he   has  notice,  it  is  a  charge   of 

infamous  conduct  in  some  professional  respect,  and  the  particulars 
which  should  be  brought  to  his  attention  in  order  to  enable  him 
to  meet  that  charge  ought  to  be  particulars  of  conduct  which,  if 
established,  is  capable  of  being  viewed  by  honest  persons  as 
conduct  which  is  infamous.  That  is  all.  We  have  seen  that 
those  conditions  have  been  fulfilled  by  the  inquiry  and  by  the 
tribunal  which  institutes  it.  The  functions  of  the  Court  of  Law 
are  at  an  end.  It  appears  to  me  that  we  have  no  power  to 
review  the  evidence  any  more  than  we  have  a  power  to  say 
whether  the  tribunal  came  to  the  right  conclusion.  If,  indeed,  it 
could  be  shown  that  nothing  was  brought  before  the  tribunal 
which  would  raise  in  the  minds  of  honest  persons  the  inference 
that  infamous  conduct  had  been  established,  that  would  go  to 
show  that  the  inquiry  had  not  been  a  due  inquiry ;  but  if  there 
is  no  blot  of  that  kind  upon  the  proceedings,  the  jurisdiction  of 
the  domestic  tribunal  which  has  been  clothed  by  the  legislature 
with  the  duty  of  discipline  in  respect  of  a  great  profession  must 
be  left  untouched  by  Courts  of  Law." 

In  my  opinion  those  doctrines  are  exactly  applicable  to  the 
present  case.  I  will  proceed  now  to  apply  them  to  the  facts  of 
this  case.  The  charge  was  made  in  the  terms  I  have  already 
stated.  The  inquiry  was  begun  on  19th  February  by  Mr.  Morris, 
and  plaintiff  was  represented  by  counsel.  His  counsel  began  by 
asking  for  certain  documents,  which  were  not  produced  then,  but 
almost  immediately  afterwards.  These  documents  having  been 
put  in  evidence,  further  particulars  were  asked  for,  and  after  a 
short  time — apparently  on  the  same  day — plaintiff  was  informed 
that  the  charges  were  of  neglect  of  duty  with  respect  to  Regula- 
tions 10, 11, 12  and  13,  and  maladministration.  Those  regulations 
are  as  follows : — 

"  10.  He  (the  medical  superintendent)  will  have  the  entire 
control  and  management  of  the  asylum,  subject  to  such  directions 
as  he  may  from  time  to  time  receive  from  the  Colonial  Secretary ; 
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and   will   be   held  responsible   for  its  due  control  and  general  H.  C.  of  A. 

economy,  and  for  the  proper  medical  and  general  treatment  of  all 

the  inmates.  Stockwei.l 

"11.  He  will  be  required  to  visit  every  part  of  the  Institution      xiydkr. 
daily,  and  the  sick  as  often  as  necessary.     He  will  inspect  the 
wards  and  dining-rooms  from  time  to  time,  and  see  that  the  food 
is  properly  cooked  and  according  to  the  dietary  scale  allowed. 

"  12.  He  will  be  required  to  enforce  the  due  observance  of  all 
the  Regulations  and  By-laws  respecting  the  personal  cleanli- 
ness of  the  inmates,  the  appointed  hours  for  their  meals  and  for 
their  recreations,  occupations,  retiring  to  rest,  rising  and  bathing, 
and  also  all  By-laws  respecting  the  cleanliness  and  proper  venti- 
lation of  the  wards,  building,  beds,  and  bedding. 

"  It  is  his  duty  to  see  that  all  inmates  are  employed  according 
to  their  ability. 

"  13.  He  will  be  held  responsible  for  the  accurate  keeping  of  the 
records  relating  to  the  admission  and  discharge  of  inmates,  and 
the  books  of  receipts,  expenditure,  and  distribution  of  supplies." 

Besides  the  information  which  he  received  by  being  told  that 
he  was  charged  with  general  neglect  of  those  duties,  for  so  I  read 
the  charge,  there  is  another  circumstance  not  at  all  immaterial. 
Shortly  before  this  time  a  Departmental  Committee  had  been 
appointed  to  inquire  into  the  general  administration  of  the 
Asylum,  at  which  the  plaintiff  had  been  examined  as  a  witness, 
and  at  which  a  great  number  of  witnesses  were  called,  who 
gave  evidence  as  to  various  alleored  defects  in  the  proper  adminis- 
tration of  the  institution.  The  chairman  of  that  committee 
gave  evidence  at  the  trial  of  this  case,  and  said  that  plaintiff 
had  been  called  to  give  evidence,  and  his  (plaintiff's)  attention 
was  called  to  any  evidence  which  had  been  given,  and  which 
appeared  to  reflect  on  the  administration  of  the  institution.  He 
says : — "  1  read  parts  of  the  evidence  of  various  witnesses.  Dr. 
Stockwell  then  proceeded  to  give  his  explanation  on  the  subject. 
He  was  called  three  different  times.  We  sent  in  a  report  to  the 
Public  Service  Board.  It  was  unanimous.  Plaintiff  was  called 
upon  to  resign  ...  I  called  Dr.  Stockwell's  attention  to  the 
expressed  ignorance  of  the  witnesses  of  their  respective  duties 
and  responsibilities.     I  called  his  attention  to  the  question  of  his 
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H.  C.  OF  A.  visitations  of  the  hospital  wards.     I  also  drew  his  attention  to 

1906.  j.j^^  ^jg^^  ^£  ^j^^  deceased  Chinaman  named  Sam  Lip.     I  also  drew 

Stockwbll  ^^^  attention  to  the  allegations  as  to  intemperance  on  the  part  of 

Ryder  ^^®  ex-matron,  also  to  the  general  cleanliness  of  the  wards.     I 

also  drew  his  attention  to  the  question  of  the  inspection  of  wards 

Onffith  O.J.  1  iiji  •  I'll  'jt*        

and  messes,  also  to  the  manner  m  which  he  occupied  his  own 
time  as  superintendent,  also  to  the  question  of  the  food  supply, 
general  and  medical  comforts.  I  also  drew  his  attention  to  the 
question  as  to  the  manner  in  which  the  clinical  records  were  kept 
and  the  medicine  administered,  also  as  to  the  classification  of 
inmates,  as  to  the  duties  of  the  various  wardsmen,  as  to  reporting 
of  occurrences.  I  also  called  his  attention  to  the  question  of 
enforcing  cleanliness  by  bathing  of  the  inmates,  as  to  the  various 
complaints  made  by  the  inmates  of  the  lazarette,  about  visiting, 
as  to  the  supply  of  meat,  as  to  the  keys  of  the  dispensary,  as  to 
the  enforcement  of  regulation  58  (examining  parcels),  as  to  the 
system  under  which  extra  rations  were  allowed  to  the  inmates, 
as  to  the  distribution  of  medical  comforts,  as  to  the  dismissed 
dispenser,  as  to  the  clinical  staff,  as  to  question  of  the  seniority  of 
the  various  wardsmen,  and  the  positions  of  the  various  officers  of 
the  institution,  as  to  the  provision  for  the  storage  of  the  supply 
of  fish,  as  to  the  supply  of  rations  to  the  men  at  Peel  Island.  On  all 
these  points  Dr.  Stockwell  gave  evidence  in  response  to  invitation." 
That  was  not  contradicted.  It  is  quite  clear,  then,  that  plaintiff 
at  this  time  was  aware  that  various  complaints  had  been  made  in 
respect  of  these  matters,  and  that  they  had  been  inquired  into  by 
a  Board  appointed  by  the  Government.  Moreover,  it  was  proved 
that  that  Board  having  made  its  report,  the  Government  had  called 
upon  him  to  resign,  and  that  he  had  refused  to  do  so.  Thereupon 
he  was  suspended  upon  the  charge  of  neglect  of  duty  and  mal- 
administration now  in  question.  Is  it  not  a  mockery  to  say  that 
the  plaintiff  under  those  circumstances  did  not  know  what  was 
the  nature  of  the  charge  against  him,  even  if  he  had  received  no 
further  information  ?  So  that,  unless  there  is  some  technical  rule 
of  pleading  applicable  to  proceedings  under  the  Act  which 
requires  the  Court  to  hold  that  a  charge  made  in  general  terms 
under  those  circumstances  is  bad  in  law,  that  objection  fails.  I 
know  of  no  such  rule. 
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The  other  point  taken  is  that  the  inquiry  was  not  a  sufficient  H-  C.  of  A. 

and  fair  one,  and  one  objection  is  that  the  plaintiff  had  not  specific  ^^^ 

information  of  the  nature  of  the  charge  made  against  him.   Well,  Stockwkll 

to  that,  we  have  his  own  evidence.  He  said : — "  I  was  present  at  the  rydkr. 

second  inquiry,  and  was  represented  by  counsel,  and  called  wit-  

!<••  1  11        TT_j  OrllBth  C.J. 

nesses.  Mr.  Morris  was  scrupulously  fair  on  the  whole.  I  had  an 
opportunity  of  meeting  all  matters  deposed  to  by  witnesses  against 
me.  I  gave  evidence  at  length."  And  in  re-examination  he  said  : — 
*'  I  did  not  know  what  matters  were  to  be  brought  up  against  me 
until  the  witness  gave  his  evidence.  Sometimes  a  new  witness 
would  depose  about  some  new  matter.  I  was  nfl>t  told  the  names 
of  any  witnesses  that  would  be  called  until  they  were  called.  I 
was  never  informed  which  part  of  the  evidence  against  me  was 
to  form  the  basis  of  the  charge."  It  is  abundantly  clear  that  he 
knew  all  the  time  the  inquiry  was  going  on  exactly  what  was 
the  charge  against  him,  and  that  he  had  an  opportunity  of  meet- 
ing it.  Another  point  taken  is  that  he  was  not  allowed  access  to 
certain  documents,  or  that  he  was  not  allowed  access  as  soon  as 
he  wanted  it,  and  that  he  was  harassed  in  getting  up  his  case. 
Suppose  he  was,  unless  the  Board  acted  in  such  a  way  as  to  make 
the  inquiry  a  mere  farce,  and  practically  denied  him  substantial 
justice,  that  would  not  be  a  ground  justifying  a  Court  of  law  in 
saying  that  the  inquiry  was  a  nullity.  His  legal  representative 
— he  had  counsel  at  the  inquiry — aft^r  detailing  these  alleged 
harassings,  which,  in  my  opinion,  are  of  a  somewhat  trivial 
character,  added  : — "  I  remember  plaintiff's  counsel  mentioning 
this  matter  to  Mr.  Morris,  who  was  holding  the  inquiry,  and  then 
an  arrangement  w€ts  made  that  I  should  inspect  the  documents  in 
the  presence  of  Mr.  Watson,  and  after  that  there  was  no  more 
trouble." 

So  that  the  inquiry  was  shown  to  be  brought  clearly  within 
the  rule  laid  down  by  Bowen  L.J.,  in  Leeson'a  Cfiae  (1),  and  also 
within  the  rule  laid  down  in  almost  similar  terms  in  the  House  of 
Lords  in  the  case  of  Osgood  v.  Nelson  (2).  Those  being  the  facts, 
what  happened  at  the  trial  ?  The  jury  found  a  special  verdict  in 
answer  to  specific  questions.  The  first  question  was : — *•  (1)  Was 
plaintiff  at  any  time  during  or  before  the  second  inquiry  charged 

(1)  43  Ch.  D.,  366.  (2)  L.R.  6  H.L.,  636. 
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H.  C.  OF  A.   with  or  informed  of — (a)  Any  specific  act  or  acts  of  neglect  of 

duty  on  his  part  ?     (h)  Any  particular  act  or  acts  of  nialadminis- 

StockWell  tration  of   the   affairs  of  Dunwich  Benevolent  Asylum  on  his 

V. 

Rtdeb. 


^-  part  ? " 


The  jury  answered  the  first  part  of  that  question  in  tlie  nega- 
tive. Either  they  did  not  understand  the  question,  or  the  finding 
was  absolutely  contrary  to  the  plaintiff"s  own  evidence,  and  no 
attention  can  be  paid  to  it.  I  think  that  they  could  not  have 
understood  the  question.  The  second  branch  of  that  question  as 
to  any  particular  acts  of  maladministration  on  his  part  they 
answered  "  No."  Again,  on  the  evidence  it  is  clear  that  either 
they  did  not  understand  the  question  or  their  finding  was  con- 
trary t<^  the  evidence.  It  is  not  an  answer  such  as  any  reasonable 
men  could  give.  It  was  in  the  teeth  of  the  evidence,  because  the 
evidence  shows  that  all  necessary  information  was  given  to  him 
during  the  inquiry. 

The  second  question  was : — "  Was  the  plaintiff  aware  during 
the  course  .of  the  second  inquiry  of  the  matters  forming  the  basis 
of  the  charges  of  neglect  and  maladministration,  and  did  he  have 
an  opportunity  of  meeting  the  same  ?"  and  to  that  they  answered 
"  No."  It  was  shown  by  uncontradicted  evidence  that  he  knew 
before  the  inquiry  was  held  what  was  the  nature  of  the  charges, 
and  that  he  had  full  opportunity  during  the  course  of  the  inquiry 
to  meet  every  one  of  them. 

The  third  question  was : — "  Did  plaintiff  have  a  full  opportunity 
to  meet  and  defend  himself  against  the  charges  preferred  against 
him  ? "  The  answer  to  that  was  "  No."  Again,  unless  the  jury 
misunderstood  that  question,  they  went  in  the  teeth  of  the  facts. 
I  suppose  they  referred  to  the  suggestion  that  he  was  harassed 
by  not  getting  some  documents  as  soon  as  he  wanted  them,  or  not 
getting  something  that  would  be  in  the  nature  of  legal  particulars 
delivered  in  an  action  for  negligence. 

The  next  question  was  : — "  Was  plaintiff  prejudicially  impeded 
by  defendant  in  the  preparation  of  his  defence  against  the  charges 
preferred  against  him  ? "  The  jury  answered  that  question  "  Yes," 
and  to  the  further  inquiry — "  And  if  so,  how  ? "  they  found  : — "  (a) 
By  not  being  informed  of  any  specific  act  or  acts  of  neglect  or 
maladministration,     (b)  By  not  being  allowed  access  to  official 
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documents  and  not  being  allowed  to  interview  officials  or  inmates.   H-  C-  ^^  ^- 

(c)  By  the  inquiry  being  restricted  to  Dunwich  and  by  documents 

not  being  produced  when  required."  Stock  well 

1  would  remark  that  that  question  appears  to  assume  that  rydkr 
something  that  is  called  prejudicial  impediment  in  the  progress 
of  the  inquiry  would  render  the  inquiry  void.  It  would  not 
render  it  void  unless  the  nature  of  the  impediment  was  such  as 
to  amount  to  a  substantial  denial  of  justice.  I  have  already 
dealt  with  head  (a).  The  prejudicial  impediment  com- 
plained of  under  head  (b)  was  delay  for  a  few  days  in  getting 
information  which  the  plaintiff  said  he  wanted.  There  was  no 
impediment  at  all  except  in  the  sense  that  he  was  not  allowed 
acceas  at  the  moment  that  he  asked.  One  document  he  did  not 
get,  but  it  was  a  document  that  he  was  not  entitled  to  receive, 
and,  according  to  his  evidence,  he  was  apparently  aware  of  its 
contents.  As  to  head  (c)  it  would  be  a  singular  thing,  indeed,  if 
it  were  held  to  be  a  substantial  denial  of  justice,  that  the 
inquiry  was  held  at  Dunwich  instead  of  Brisbane.  Those  findings 
of  the  jury  are  entirely  unwari-anted  by  the  evidence.  In  my 
opinion  there  was  absolutely  no  evidence  to  go  to  the  jury,  and 
the  decision  of  the  Full  Court  was  quite  right. 

There  is  another  point  which  was  pressed  strongly  by  Mr 
Stvfmw,,  namely,  that  the  inquiry  was  unfair,  because  the  Home 
Secretary,  the  Minister  who  suspended  the  plaintiff,  was  also  a 
member  of  the  Public  Service  Board  who  met  to  consider  the 
report,  that  is  to  say,  to  consider  the  evidence  taken  by  the 
Commissioner  appointed  to  take  it.  The  Board  before  they  came 
to  a  conclusion  heard  counsel  for  the  plaintiff  at  great  length, 
and  gave  him  the  fullest  opportunity  of  adding  anything  that 
he  desired,  and  after  full  consideration  they  made  a  report  and 
recommendation  to  the  Governor,  that  the  charge  had  been 
established.  The  objection  taken  is  that  the  Home  Secretarj'-, 
being  the  officer  who  suspended  the  plaintiff,  could  not  sit  as  a 
member  of  the  Board  to  consider  that  report.  I  see  nothing  in 
the  Statute  to  prohibit  him.  The  Statute  prohibits  the  officer, 
i.^.,  the  permanent  head  of  the  department  who  suspends  an 
officer,  from  being  appointed  to  be  the  person  to  conduct  the 
inquiry,  and  there  it  stops.      As  to   the   suggestion   that   the 
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H.  C.  OF  A.  MinLster  who  has  suspended  the  officer  is  incapable  afterwards  of 
acting  as  a  member  of  the  Board,  of  which  he  is  by  law  a  uiember, 

Stockwell   ^  consider  the  evidence  taken  upon  the  charge,  I  kno>v  of  no 
Rtdkr.      principle  of  law  to  support  it.     It  is  not  a  question  of  a  man 

being  judge  in  his  own  cause,  because  the  later  Statute  of   1901 

made  the  individual  Ministers  members  of  the  Board,  and  it  is 
the  duty  of  the  Home  Secretary,  as  of  other  Ministers,   to  sit 
upon  it.     And  the  controversy  is  not  between  the  Minister  and 
the  plaintiff;  the  controversy  is  between  the  employers  of  the 
plaintiff — the  Crown — and  the  plaintiff.     The  Minister  is  one  of 
the  persons  whose  duty  it  is  to  consider  whether  the  circum- 
stances are  such  as  to  warrant  his  removal  from  the  service.     It 
could  not  be  for  a  moment  contended  that  the  Minister  who 
suspended  the  officer  could  not  form  a  member  of  the  Executive 
Council  to  deal  with  his  dismissal.     Why  then,  the  additional 
duty  of  acting  as  a  member  of  the  Public  Service  Board  being 
imposed  by  the  Statute,  should  there  be  any  such  disability  ? 
If  there  were  anything  in  the  argument,  it  is  disposed  of  by  the 
case  of  Leeson  v.  General  Council  of  Medical  Education  arid 
Registration  (1),  to  which  I  have  referred.     A  precisely  similar 
point   was   taken  there,  and  it  was  overruled,  but  I  should  be 
sorry  to  think  that  without  the  authority  of   that  case  there 
could  be  anything  in  it.     It  cannot  be  supposed  for  a  moment 
that  a  doctrine  of   that  sort  applies   to  the  administration   of 
public  affairs  of  a  State  by  Ministers.     I  am  of  opinion,  there- 
fore, that  the  decision  of  the  Supreme  Court  is  right,  and  that 
the  appeal  should  be  dismissed. 

Barton  J.  His  Honor's  judgment  has  expressed  the  substance 
of  the  views  which  I  had  formed  during  the  argument,  and  under 
the  circumstances  I  do  not  consider  myself  justified  in  adding 
anything.     I  think  that  the  appeal  should  be  dismissed. 

O'Connor  J.  I  am  of  the  same  opinion,  and  I  have  very  little 
to  add.  The  defence  of  the  Government  in  this  case  is  that  a 
charge  was  made  against  the  plaintiff  by  the  Minister  of  his 
department   of  neglect  of  duty  and  maladministration   of  the 

(1)  43Ch.  D.,366. 


4  C.KR.]  OF   AUSTRALIA.  485 

affairs  of  the  Asylum  of  which  he  was  in  charge ;  that  the  charge  ^-  ^-  o'  A. 
was  inquired  into  duly  by  an  Inquiry  Board  under  the  Public  ' 

Service  Act,  and  action  taken  by  the  Government  upon  the  report   Stockwbll 
and  findings  of  the  Board  so  constituted.      If  the  inquiry  of  the      ^  "• 

Board  is  valid,  that  is  a  complete  answer  to  the  action,  and  the       

question  really  for  consideration  is  whether  or  not  the  inquiry 
was  an  inquiry  within  the  meaning  of  the  Act.  Courts  of  law 
do  not  sit  as  Courts  of  Appeal  from  the  decisions  of  this  kind 
of  tribunals — sometimes  called  domestic  tribunals — appointed 
specially  for  the  considerjition  of  matters  entrusted  to  their  care. 
One  important  object  of  the  appointment  of  such  tribunals  is  that 
their  decision  shall  be  final.  Their  inquiries  are  to  be  conducted 
in  the  way  which  is  most  proper  and  convenient  for  arriving  at 
a  conclusion  just  and  fair  to  all  parties  in  the  circumstances  in 
which  they  are  placed,  and  the  law  is  not  very  exacting  in  its 
requirements  as  to  their  form  of  procedure.  It  would  be  impos- 
sible, considering  their  variety,  and  the  different  circumstances 
under  which  they  have  to  act,  to  lay  down  any  very  definite  rules 
as  to  what  will,  and  what  will  not,  in  all  such  cases,  constitute  a 
due  inquiry.  But  the  law  lays  down  certain  broad  definite  prin- 
ciples for  their  guidance,  and  if  the  inquiry  complies  with  those 
principles,  a  Court  of  justice  cannot  interfere  with  the  decision. 
Those  principles  have  been  laid  down  very  concisely  by  Bowen 
LJ.  in  LeeaorCs  Case  (1),  referred  to  by  my  learned  brother  the 
Chief  Justice.  They  are  also  stated  in  the  case  of  Osgood  v. 
Nelson  (2)  on  the  hearing  in  the  Court  below  by  Cockbv/i*n  C.J^ 
where  His  Lordship  says : — "  Mr.  Montague  Chambers  made 
several  objections  to  the  proceedings.  In  the  first  place,  he 
said  that  there  was  no  definite  charge  before  the  Common 
Council  upon  which  the  plaintiff  had  been  removed.  No  doubt 
the  charge  which  eventually  came  before  them  was  in  general 
terms,  viz.,  that  the  duties  of  registrar  had  not  been  properly 
discharged ;  and  upon  that  they  resolved  that  there  was  reason- 
able cause  for  his  dismissal.  I  agree  that  a  charge  in  that  vague 
character  would  not  be  such  as  justice  requires;  but  if  the 
plaintiff  was  made  acquainted  in  the  course  of  the  inquiry  with 
the  heads  of  the  accusation  which  were  the  foundatiop  of  the 

(1)  43  Ch.  D..  366.  (2)  10  B.  k  S.,  119,  at  p.  163. 
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H.  C.  OF  A.  general  charge,  that  satisfies  the  rule  tliat  a  man  must  know 
what  he  is  charged  with  in  order  to  answer  it."     That  case  went 

Stock  WELL   ^^  appeal  first  of  all  to  the  Exchequer  Chamber  and  afterwards 
RyDjttL      ^^  ^^^  House  of  Lords.     In  the  judgment  of  Kelly  C.B.   in  the 

Exchequer  Chamber,  and  this  judgment  was  upheld  in  the  House  of 

Lords,  the  learned  Chief  Baron  says  (1) : — "  It  is  part  and  parcel 
of  the  law  of  England,  and  one  of  the  first  principles  of  public 
justice,  that  no  man  shall  be  convicted  of  any  offence  or  of  any 
misconduct  whatever  by  any  judicial  body  constituted   by  law 
without  being  heard  in  his  defence.     And  if  we  had  found  in 
any  stage  of  these  proceedings,  but  above  all  before  judgment 
was  pronounced  against  the  plaintiff*,  that  he  had  been  refused  a 
hearing,  or  had  not  had  a  full,  free,  fair  and  ample  hearing,  and 
every  opportunity  to  defend  himself  against  the   charges    pre- 
ferred against  him,  we  should  have  been  quite  ready  to  support 
that  fundamental  principle,  and  should  have  treated  the   pro- 
ceedings as  illegal  and  void.     But  there  being  nothing  in  the 
proceedings  contrary  to  law  or  opposed  to  natural  justice,  we  are 
all  of  opinion  that   it  is  not  competent  to   us  to   review    the 
decision  of  the  Court  of  Common  Council,  and  consequently  the 
judgujent  of  the  Court  of   Queen's   Bench  must  be  affirmed." 
Applying  these  principles  to  the  inquiry  in  this  case,  the  prin- 
cipal objection  made  by  Mr.  Stumm  was  as  to  the  form  of  the 
charge.     Now,  the  tribunal  which  is  constituted  to  inquire  into 
charges  against  a  public  servant  arising  out  of  his  administration 
in   a  public  department   must   take   as   the  subject   for   their 
investigation  charges  as  they  are  made  in  the  ordinary  counse  of 
the  administration  of  the  department.      The  charge  against  an 
officer  may  be  made  by  his  immediate  superior ;  it  may  be  made 
in  very  full,  particular  terms,  it  may  be  made  in  general  terms; 
the  form  of  it  may  be  infinitely  varied  according  to  the  circum- 
stances, but  the  Court  of  inquiry  or  Board  of  inquiry  which  is 
appointed  under  this  Act,  must  deal  with  that  charge  whatever 
it  is,  and  whatever  its  form  may  be.     There  is  no  doubt  that 
before  an  incjuiry  is  held  there  must  be  a  definite  charge  against 
the   officer,  and   that   definite   charge  must   be  the   subject  of 
inquiry,  yv'hatever  particulars  may  afterwards  be  furnished  for 

(I)  10  B.  &S.,  119,  fttp.  174. 
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the  information  of  the  person  charged.      But,  it  appears  to  me   H.  C.  of  A, 
that,   having   regard   to   the   nature   of  this  tribunal   and   the 
circumstances  under  which  it  carried  on  its  deliberations,  it  was   Stockwbll 
unnecessary  tliat  the  charge  should  have   been  set  out   in  the      Ry^jjji 

beginning  with  more  particularity  of  form   than  that  actually       

used.      Now,  the  charge  here  was  contained  in  a  telegram  from 
the  Minister  in  charge  of  the  plaintiff's  department.      It  is  a 
telegram  of  15th  February  1906,  and  is  in  these  words : — "  You 
are  suspended  for  neglect  of  duty  and  maladministration  of  the 
affairs   of   Dunwich    Benevolent   Asylum   pending    an   inquiry, 
which  will  be  held  at  Dunwich,  Monday  19th  inst."     There  can 
be  no  doubt  that  that  was  a  quite  sufficiently  definite  charge 
for  the  institution  of  the  inquiry.      The  incidents  and  facts  upon 
which  that  charge  was  based  it  was,  of  course,  necessary  to  bring 
before  the  plaintiff.      It  was  necessary  also  that  he  should  have 
every  opportunity  of  answering  it,  and  I  think  in  the  words  used 
by  Cockbiim  C.J.,  in  the  case  of  Osgood  v.  Nelson  (1),  that,  if  he 
was  made  acquainted  in  the  course  of  the  inquiry  with  the  heads 
of  the  accusation  and  the  foundation  of  the  general  change,  the 
specific  rule,  that  a  man  must  know  what  he  is  charged  with 
in   order   to   answer   it,   is    complied    with.      It   is   clear   that 
during  the  inquiry,  and  very  early  in  the  inquiry,  the  plaintiff 
had  every  possible  information,  not  only  as  to  the  general  nature 
of  the  charges,  but  as  to  the  incidents  upon  which  those  charges 
were  founded,  and  had  abundant  opportunity  of  answering  them. 
I  do  not  intend  to  deal  with  the  facts  of  the  case,  which  have 
been   very  fully  referred  to  by  my  learned  brother  the  Chief 
Justice.     All  I  think  it  necessary  to  say  about  them  is  this :  that 
the  findings  of  the  jury,  in  so  far  as  they  are  material,  are  entirely 
unjustified  by  the  evidence.     They  are  not  only  findings  which 
reasonable  men  could  not  have  come  to  upon  the  evidence,  but 
they  are  findings  which  they  could  not  arrive  at  as  a  matter  of 
law,  and  where  findings  are  against  the  evidence,  and  are  not 
supported  by  the  law,  they  are  certainly  immaterial.  Under  these 
circumstances  I  agree  that  there  is  nothing  to   show  that  the 
tribunal  in  question  did  not  comply  with  the  requirements  of 
substantial  justice,  both    in  its   procedure   and  in   its  .findings. 

(1)  10  B.  &S.,  119. 
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H.  C.  OF  A.  That  being  so,  it  is  impossible  for  this  Court  to  interfere  with 

1906.        those  findings.    As  the  findings  stand,  there  was  every  justifica- 

Stogkwell  ^^^^   f^^  ^^®   action  which   was  taken  by  the  Government.     I 


r. 
Ryder. 


O'Connor  J. 


therefore  agree  that  the  appeal  must  be  dismissed. 


Appeal  dismissed  mifh  costs. 


Solicitors,  for  the  appellant,  Foxton  it  Hobbs. 

Solicitor,  for  the  respondent,  HeUicar  {Grown  Solicitor). 
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Barton  and 

O'Connor  J  J. 


The  Constitution  (63  &  64  Vict.,  c.  12),  secfi.  51,  98,  101,  102,  lOi—VcUidity  of  Com- 
monwealth legislation  —  Interference  with  State  instrumentality  —  Limited 
power —  Validity  of  Act  going  beyond  power — Staie  raihoays—Hegidaiion  of 
leasts  and  conditions  of  ernployment — Jurisdiction  of  President  qf  Common' 
loealth  Court  of  Conciliation  and  ArbitrcUion — Appeal  from  registrar — 
Stating  case — Commonwealth  Conciliation  and  ArintrcUion  Act  1904  (Xo.  13 
o/"1904),  sec^.  2.  4,  6,  17,  18, 19,  23,  24,  28-31,  40.  48. 

The  rule,  laid  down  in  D*Emden  v.  Pedder,  1  C.L.R.,  91,  at  p.  Ill,  viz., 
that  when  a  State  attempts  to  give  to  its  legislative  or  executive  authority  an 
operation,  which,  if  valid,  would  fetter,  control,  or  interfere  with  the  free 
exercise  of  the  legislative  or  executive  power  of  the  Commonwealth,  the 
attempt,  unless  expressly  authorized  by  the  Constitution,  is  to  that  extent 
invalid  and  inoperative,  is  reciprocal.  It  is  equally  true  of  attempted  inter* 
ference  by  the  Commonwealth  with  State  instrumentalities.  The  application 
of  the  rule  is  not  limited  to  taxation. 

Sec.  51  (xxxv.)  of  the  Constitution  does  not  either  expressly  or  by  necessary 
implication  authorize  such  an  attempt. 
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A  State  railway  is  a  State  instrumentality  within  that  rale.  H.  C.  op  A. 

1900. 
The  legislative  authority  of  the  Commonwealth  Parliament  under  the         ^^^ 

powers  contained  in  sees.  51  (i.)  and  98  of  the  Constitution,  so  far  as  regards  rp 

wages  and  terms  of  engagement,  does  not  extend  further  than  to  prohibit,  for  Federated 
causes  affecting  interstate  traffic,  specific  persons  from  being  employed  in  such  Amaloam- 
traffic.  Government 

Quoere,  whether  that  authority  extends  so  far.  *?«^^y, 

AND    JLnAM* 

WAY  Service 
When  in  the  attempted  exercise  of  a  power  of  limited  extent  an  Act  is   Association 

passed  which  in  its  terms  extends  beyond  the  prescribed  limits,  the  whole  Act  v. 

'  is  invalid,  unless  the  invalid  part  is  i»lainly  severable  from  the  valid.  ^     ^^^' 

\V  AT  ITS    Tixlf 

Held,  therefore,  that  the  Cammoniaealth  ConcilicUion  and  Arbitration  Act  ^^y  Traffic 
1904,  so  far  as  it  purports  to  affect  State  railways,  is  uUrA  virta  and  void.     Employes 
and,  consequently,  that  an  organization  consisting  solely  of  employ^  on  State  •Association. 
railways  was  not  entitled  to  be  registered  under  that  Act. 

The  President  of  the  Commonwealth  Court  of  Conciliation  and  Arbitration, 
iu  hearing  an  appeal  under  sec.  17  of  the  above  Act  from  the  decision  of  the 
registrar  granting  an  application  to  register  an  organization,  is  acting  as  the 
Court. 

The  term  ''proceeding  before  the  Court"  in  sec.  31  (2)  of  the  above  Act 
includes  every  matter  brought  before  the  President  in  the  exercise  of  the 
judicial  functions  conferred  upon  him  by  that  Act. 

Hddi  therefore,  that,  on  the  hearing  of  an  appeal  from  the  decision  of  the 
registrar  granting  an  application  to  register  an  organization,  the  President 
may  state  a  case  for  the  opinion  of  the  High  Court. 

Case  stated  by  the  President  of  the  Commonwealth  Court  of 
Conciliation  and  Arbitration  under  sec.  31  (2)  of  the  ConiTnon- 
wealth  Conciliation  and  Arbitration  Act  1904. 

The  New  South  Wales  Railway  Traffic  Employes  Association, 
an  association  of  employes  on  the  State  railways  of  New 
South  Wales,  applied  to  the  registrar  of  the  Commonwealth 
Court  of  Conciliation  and  Arbitration  to  be  registered  as  an 
organization  under  the  Govunonwealth  Conciliation  and  Arbitra- 
tion Act  1904.  The  application  was  opposed  by  the  Federated 
Amalgamated  Government  Railway  and  Tramway  Service  Asso- 
ciation, but  was  granted  by  the  registrar.  Frdfaa  his  decision  the 
Federated  Amalgamated  Government  Railway  and  Tramway 
Service  Association  appealed  to  the  President  of  the  Common- 
wealth Court  of  Conciliation  and  Arbitration.  One  of  the 
grounds  of  appeal  was  that  the  applicant  association,  being  an 

TOL.   IT.  32 
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H.  C.  OP  A.  association  of  State  railway  servants,  could  not  be  registered 
under  the  Act,  and  that  the  Act,  in  so  far  as  it  purported  to 

The  include  State  railway  servants  within  its  provisions,  was  iiUra 
^MAmAM^   i;ire8  and  void.     The  President,  treating  this  objection  as  a  ques- 

ATED        tion  of  law,  pursuant  to  sec.  31  (2)  of  the  Act  stated  a  case  for 

OOVFRNMKNT  •     •  <•     i        tt' 

Railway     the  opinion  of  the  High  Court  setting  out  these  facts. 
AND  Tram- 

^AmocdJtwn^      ^^^'^''^  moved  for  leave  to  intervene  on  behalf  of  the  Govem- 
^-  ment  of  New  South  Wales. 

South  /x         .  . 

Wales  Rail-      Shaiid  K.C.  (with  him,  Fergtusmi  and  Hohrvan),  for  the   re- 

Empix>yes    spondents.     The  State  of  New  South  Wales  is  not  interested  in 
Association,  ^j^jg  application.    The  question  of  constitutionality  is  not  properly 
before  the  Court,  and  the  State  cannot  be  affected  by  the  regis- 
tration of  the  respondent  association. 

The  CJourt  intimated  that  they  acceded  to  the  motion  and 
allowed  the  Government  of  New  South  Wales  to  intervene. 

Sfiand  K.C.  This  is  not  a  matter  which  the  President  has 
power  to  refer  to  the  High  Court.  A  case  was  stated  by  hiin 
under  sec.  31,  sub-sec.  (2),  of  the  Commonwealth  GoTiciliation  and 
Arbitration  Act  1904.  But  that  can  only  be  done  "  in  any  pro- 
ceeding before  the  Court."  The  power  of  the  President  to  review 
a  decision  of  the  registrar  under  sec.  17  is  a  power  which  he 
exercises  as  the  President  not  as  the  Court.  There  was  therefore 
no  proceeding  before  the  Court,  but  an  appeal  from  the  registrar 
to  the  President  The  Court  as  such  has  no  jurisdiction  over 
matters  until  there  is  an  industrial  dispute  referred  to  it  in  ac- 
cordance with  the  Act.  The  Act  clearly  distinguishes  between 
the  President  and  the  Court:  see  sees.  16,  17,  18,  20,  22,  23 
and  24 ;  in  some  cases  the  President  has  a  jurisdiction  apart  alto- 
gether from  that  of  the  Court,  e.g.,  that  of  mediation  and  concilia- 
tion, and  the  power  to  review  the  registrar's  decision.  The  dis- 
tinction between  the  President  acting  as  President  and  the  Court 
of  which  the  President  is  a  member  is  similar  to  the  distinction 
between  the  two  functions  of  a  District  Judge,  who  is  in  one 
aspect  a  Judge  and  in  another  Chairman  of  Quarter  Sessions. 

Assuming  that  the  matter  was  one  which  the  President  had 
power  to  refer  to  this  Court,  it  is  not  a  proceeding  in  which 
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this  Court  will  decide  the  important  question  of  the  constitution- 
ality of  the  Conciliation  and  Arbitration  Act     The  State  of 
New  South  Wales  has  no  interest  in  having  the  question  decided         thk 
now,  because  the  application  was  merely  for  registration,  and  that,    amalgam^ 

if  granted,  could  not  aflect  the  rights  of  the  State  in  any  way.  ^,     ^''^^ 

,       ,  ...  ...    Government 

The  application  for  registration  is  merely   preliminary.     Until     Railway 

there  is  a  dispute  and   some   order   is   asked   for   affecting  the  ^vay  Service 
State,  the  State  has  no  interest  and  is  not  entitled  to  have  the  Association 

greater  question  decided.     It   is   not   necessary  to   decide   that    Thk  New 

South 
question  at  this  stage.     [He  referred  to  Cooley  mi  Cmistitutional  Wales  Rail- 

LiinitationSy  6th  ed.,  p.  196;  Black  mi  Confstitutimial  Law  ^/ ^^  J^mploym^^ 
United  States,  2nd  ed.,  p.  58  (sec.  34) ;  HingJmm  and  QiiiTicy  Association. 
Bridge  and  Turnpike  Corporation  v.  County  ^of  Norfolk  (1); 
Encyclapoidia  of  English  and  American  Law,  1084 ;  Wellington 
and  other  Petitioners  &c,  (2);  Dalgamo  v.  Hannah  (3).] 

The  President  is  as  distinct  from  the  Court  as  a  Judge  sitting 
in  Chambers  is  from  the  Supreme  Court.  [He  referred  to  LnisKs 
Practice,  3rd  ed.,  968 ;  Smith  v.  Bird  (4).] 

On  the  other  point,  the  Court  will  not  decide  the  constitutional 
question  until  the  State  s  rights  are  invaded.  [He  referred  to 
Forster  v.  Forster  &  Berridge  (6) ;  Chicago  and  Grand  Trunk 
Hailway  Go,  v.  Wellnuin  (6) ;  Clark  v.  Kansas  City  (7).] 

JRolin,  for  the  State  of  New  South  Wales.  The  constitutional 
question  does  arise  for  the  determination  of  this  Court.  It  is 
necessary  to  decide  it  for  the  purpose  of  the  question  that  was 
before  the  President,  and  it  has  been  raised  by  a  party  to  that 
matter.  The  State  has  an  immediate  interest,  because  the  appli- 
cant for  registration  is  seeking  to  acquire  a  certain  status  which 
will  give  it  power  to  take  proceedings  in  the  Arbitration  Court 
against  the  State,  and  to  interfere  with  its  agencies.  There  is 
no  necessity  for  the  State  to  wait  Until  an  award  has  been  made, 
any  more  than  there  is  for  a  person  likely  to  be  affected  by  an 
excess  of  jurisdiction  in  an  inferior  Court  to  wait  until  the  order 
is  made  against  him.     Having  intervened,  the  State  is  a  party 

(1)6  Allen  (Maas.),  353,  at  p.  357.  (4)  3  Dowl.  P.R.,  641. 

(2)  1^   Pickering  (Mass.),  87,  at  p.  (5)  4  B.  &  S.,  187. 

fl5,  per  Shaio  C.J.  (6)  143  U.S.,  339. 

.    (3)  1  C.L.R.,  1.  (7)  176  U.S.,  114. 
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H.  C.  OF  A.  and  entitled  to  object  to  the  exercise  of  the  Arbitration  Court's 

^       jurisdiction  on  any  grounds. 

The  As  to  the  other  objection,  the  President  must  be  acting  as  the 

Ama^am^*   Court,  or  as  a  part  of  the  Court,  whether  he  sits  with  the  other 

ATED        members  or  not,  and  may  refer  any  matter  before  him  to  this 

GOVEKNMENT 

Railway     Court. 

AND  Tram-  ^  j  j. 

WAY  Service  Lfiir,  aav.  viui. 

Association 

V. 

The  New        The  following  judgments  on  the  preliminary  question    -were 
South 
Wales  Rail  read,  and  the  argument  on  the  main  point  was  allowed  to  stand 

WAY  Traffic  ■ 

Employes     "^*^^* 
Association. 


August  20.  Griffith  C.J.  This  matter  came  before  the  Court  as  a  case 
stated  by  the  President  of  the  Commonwealth  Court  of  Concilia- 
tion and  Arbitration  under  sec.  31  of  the  Co7nin(mwealth 
Conciliation  and  Arhitration  Act  1904.  The  New  South  Wales 
Railway  Traffic  Employes  Association  are  an  association  within 
the  literal  meaning  of  that  term  as  defined^  in  sec.  4  of  the  Act, 
which  defines  "  Aasociatiom"  as  meaning  "any  trade  or  other  union, 
or  branch  of  any  union,  or  any  association  or  body  composed  of  or 
representative  of  employei-s  or  employ^,  or  for  furthering  or  pro- 
tecting the  interests  of  employers  or  employes,"  They  made  appli- 
cation in  due  course  to  the  registrar  of  the  Arbitration  Court  for 
registration,  and  their  application  was  opposed  by  the  Federated 
Amalgamated  Government  Railway  and  Tramway  Service  Associ- 
ation on  various  grounds,  but  the  registrar  intimated  that  he 
would  grant  the  application.  The  opponents  then  appealed  to 
the  President  against  his  decision.  Upon  the  hearing  of  the 
appeal  it  was  objected,  amongst  other  objections,  that  the  appli- 
cants, being  an  association  of  State  railway  servants,  could  not 
be  registered  under  the  Act,  and  that  the  Act,  in  so  far  as  it 
purported  to  include  State  railway  servants  within  its  provisions, 
was  ^dtra  vires  and  void.  The  President,  treating  the  objection 
as  a  question  of  law  arising  in  a  proceeding  in  the  Arbitration 
Court,  stated  a  case  for  the  opinion  of  this  Court.  The  point  so 
stated  arises  under  paragraph  xxxv.  of  sec.  51  of  the  Constitution 
under  which  the  Commonwealth  Parliament  has  powers  to  make 
laws  with  respect  to  "  Conciliation  and  arbitration  for  the  pre- 
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vention  and  settlement  of  industrial  disputes  extending  beyond  H.  C.  of  A. 
the  limits  of  any  one  State,"  and  sec.  4  of  the  Commonwealth  ' 

Conciliatioii  and  Arbitration  Act  1904,  which  defines  an  indus-         thk 

trial  dispute  for  the  purposes  of  that  Act  as  "  including  disputes  ^^malgam^ 
in  relation  to  employment  upon  State  railways."  ated 

111  *.  1  .      (JOVKRNMENT 

There  can  be  no  doubt  that  this  is  a  question  of  law,  nor  that  it     Railway 

is  a  question  of  great  importance.      But  it  is  objected  that  it  is  ^^^y  service 

not  a  question  arising  in  a  proceeding  before  the  Court,  and  that  Association 

the  President  has  therefore  no  power  to  state  a  case  with  respect    The  New 

South 
to  it,  and  that  this  Court  has  no  jurisdiction  to  hear  such  a  case.  Wales  Rail- 

It  is  contended  that  the  President,  in  hearing  an  appeal  from  the  ^^  emfloyes^^ 
registrar,  is  not  acting  as  the  Court,  but  in  the  exercise  of  a  per-  Association. 
sonal  authority  conferred  on  him  as  President  of  the  Court,  and  oriiflth  c.j. 
that,  so  acting,  he  constitutes  a  different  and  separate  tribunal,  to 
which  the  power  to  state  a  case  for  the  opinion  of  the  High 
Court  does  not  attach.  Sec.  11  of  the  Act  provides  that  there 
shall  be  a  Commonwealth  Court  of  Conciliation  and  Arbitration 
which  shall  be  a  Court  of  record  and  shall  "  consist  of  a  President." 
Division  II.  of  Part  III.  of  the  Act,  heaxied  "  The  Jurisdiction  of 
the  President  and  of  the  Court,"  comprises  three  sections,  the  first 
of  which  (sec.  16)  charges  the  President  with  certain  extra-judicial 
duties  by  way  of  mediation,  to  which  it  is  not  necessary  to  refer. 
Sec  17  provides  that: — "  The  President  may  review  annul  rescind 
or  vary  any  act  or  decision  of  the  registrar  in  any  manner  which 
he  thinks  tit ; "  and  sec.  18  provides  that : — "  The  Court  shall  have 
jurisdiction  to  prevent  and  settle,  pursuant  to  this  Act,  all  indus- 
trial disputes."  In  my  opinion,  notwithstanding  the  difference  in 
language  between  sees.  17  and  18,  the  duty  of  the  President  under 
sec.  17  is  judicial  and  not  ministerial.  It  is  a  duty  cast  upon  him 
as  the^President  and  sole  member  of  the  Court  constituted  by  the 
Act.  I  cannot  accept  the  suggestion  that  in  the  discharge  of  this 
duty  he  is  exercising  a  jurisdiction  conferred  upon  him  personally 
as  distinguished  from  the  Court. 

The  only  question  that  remains  is  whether  an  appeal  from  a 
decision  of  the  registrar  is  a  "  proceeding  before  the  Court " 
within  the  meaning  of  sec.  31,  sub-sec.  (2).  Sec.  54  provides  that 
the  registrar  shall  keep  a  register  of  all  organizations  registered 
under  the  Act.   Sec.  55  provides  that  certain  specified  associations 
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H.  C.  OF  A.  may,  oa  compliance  with  the  prescribed  conditions,  be  registered 

^^^'  as  organizations.      Sec.  60  requires  the  registrar,  if  it  appears  to 

Thk  ^^^^  ^^^^  certain  conditions  exist  in  the  case  of  any  registered 

Federatkd  organization,  to  make  application  to  the  Court  for  the  cancellation 

Amalgam-         &  »  rr 

ATKD        of  the  registration.      One  of  them  is  that  the  organization  has 

Railway     been  registered  erroneously  or  by  mistake.     If  the  registrar  on 

WAY^  Servick  application  to  him  refuses  to  apply  to  the  Court  for  the  cancella- 

AssociATioN  tiion  of  the  registration  of  an  organization,  the  Court  may,  on  the 

The  New    application  of  any  person  interested,  order  the  registration  to  be 

Wales  Rail-  cancelled.   There  can  be  no  doubt  that  an  application  to  the  Court 

WAY  Traffic  ^^der  this  section  is  a  *'  proceeding  before  the  Court "  within  the 

Association,  meaning  of  sec.  31,  sub-sec.  (2).     If  the  objection  now  under  con- 

orifflth  C.J.    sideration   is  a   good  one,   the   only   result  would  be  that  the 

President,  if  he  desired  to  obtain  the  opinion  of  the  High  Court, 

would   formally   affirm   the   decision  of   the  registrar  granting 

registration,  whereupon  the  objector  or  appellant  (whom  I  assume 

to  be  a  person  interested)  would  apply  to  the  registrar  to  make 

application  for  cancellation  of  the  registration,  and  then,  whether 

the  registrar  made  that  application  or  not,  the  Court  would  deal 

with  the  matter,  and  obtain  the  opinion  of  the  High  Court  on  a 

case  stated.     The  point  raised,  therefore,  is  purely  one  of  form, 

and  involves  no  question  of  substance.    If  necessary  I  think  that 

the  present  case  should  be  regarded  as  an  appeal  from  a  refusal 

of  the  registrar  to  apply  for  cancellation  of  the  registration  of 

the  applicant  association.      But  I  do"  not  think  it  necessary  to 

have  recourse  to  this  fiction.      The  term  "  proceeding  "  is  a  term 

of  very  wide  application.     In  my  opinion  the  term  "  proceeding 

before  the  Court*   includes  every   matter   brought   before   the 

President  in  the  exercise  of  the  judicial  functions  conferred  upon 

him  by  the  Act. 

I  think  also  that  the  objectors,  who  were  an  association  of 
persons  in  the  railway  service  of  New  South  Wales,  were  persons 
interested,  since  the  registration  of  the  applicants  might  under 
sec.  59  have  deprived  them  of  a  right  of  registration,  which 
possibly  they  might  have  had.  I  think,  further,  that  the  objec- 
tion, being  one  to  the  status  of  the  applicants,  was,  in  effect,  one 
to  the  jurisdiction  of  the  Court  itself,  and  that  such  an  objection 
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may  with  the  sanction  of  the  Court  be  made  by  any  person,  if  H.  C.  of  A 

only  as  amicus  curute,     (See  Corporation  of  London  v.  Cox  (1).  ^^^' 

It  was  further  objected  by  the  applicants  that  the  question  xhb 

sought  to  be  raised  is  as  to  the  validity  of  an  Act  passed  by  the  ^^'Rated 

Commonwealth  Parliament,  and  that  the  Court  will  not  in  its  ^ted 

OoVSRNlf  ENT 

discretion  decide  such  a  question,  or  even  allow  it  to  be  raised,     Railway 
except  in  a  litigation  between  parties  in  which  the  point  is  ^^tTservTck 
necessarily  and  distinctly  raised.     Without  disputing  the  general  Association 

proposition,  I  do  not  think  that  it  applies  to  a  case  in  which  the    The  New 

South 
Court  is  asked  to  exercise  a  jurisdiction  the  existence  of  which  Walks  Rail- 

depends  upon  the  constitutional  validity  of  the  Statute  in  ques-  ^emtcSyk'^ 
tion.     A  point  of  jurisdiction,  when  it  is  seriously  raised,  or  if  it  Association. 
suggests  itself  to  the  Court  without  being  taken  by  a  party,  can-     ori»th  c.j. 
not  properly  be  disregarded.     Nor  is  a  Court  justified  in  making 
an  order  which  it  has  no  jurisdiction  to  make  by  the  mere  fact 
that  no  objection  is  offered. 

For  these  reasons  I  am  of  opinion  that  the  objections  taken  by 
Mr.  Shand  to  the  hearing  of  the  case  were  untenable. 

Barton  J.    I  concur. 

O'Connor  J.  There  is  nothing  in  the  preliminary  objection. 
The  Act  no  doubt  distinguishes  between  the  cases  in  which  the 
President  acts  ministerially,  as  in  mediating  between  industrial 
disputants  not  judicially  before  him  imder  sec.  16,  or  in  annulling 
some  act  of  the  registrar  under  sec.  17,  and  the  cases  in  which  he 
acts  judicially.  But  Mr.  Shand's  objection  is  founded  on  the  view 
that  the  President  has  two  separate  judicial  capacities,  one  as 
President  constituting  "  The  Court "  as  described  in  the  Act,  the 
other  as  President  acting  judicially  in  those  matters  which  the 
Act  expressly  empowers  the  President  to  deal  with.  It  must  be 
admitted  that  in  the  latter  case  equally  as  in  the  former  the 
President  constitutes  a  judicial  tribunal — but  it  is  contended  that 
in  the  former  case  that  tribunal  is  "  The  Court "  and  in  the  latter 
it  is  not  "  The  Court "  but  another  tribunal  which  is  described  as 
"  The  President."  There  is  only  one  judicial  tribunal  constituted 
by  the  Act.     Sec  4  defines  "  The  Court "  as  "  The  Commonwealth 

(1)  L.R.  2  H.L.,  239. 
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H.  C.  OF  A,  Court  of  Conciliation  and  Arbitration  constituted  pursmint  to 
*®^-        this  Act."     The  Court  is  constituted  by  sec.  11  in  the  following 
The        words  : — "  There  shall  be  a  Commonwealth  Court  of  Conciliation 
Ama^am^  and  Arbitration,  which  shall  be  a  Court  of  Record,  and  shall  con- 
ATBD        sist  of  a  President."     Whenever  the  President  sits  judicially  he 
Railway     constitutes  "The  Court,"  and  he  cannot  sit  judicially  without 
utfv^S^EvTcE  constituting  "The  Court."     There  is  no  warrant  in  the  Act  for 
Association  ^^e  contention  that  the  President  sitting  as  a  tribunal  hearing 
Thk  New    one  claas  of  judicial  proceedings  is  "  The  Court,"  but  when  sitting 
Walks  Rail-  as  a  tribunal  hearing  another  class  of  judicial  proceedings  he  is 
'^Emp^wy™^  not  "  The  Court."     Reference  was  made  to  sec.  32  which  enable.^ 
Association,  certain  matters  to  be  decided  by  the  "  President  sitting  in  Cham- 
oconnorj.    bcrs."     A  Court  ordinarily  speaking  conducts   its  business  in 
public — but  it  has  always  been  the  practice  in  the  several  juris- 
dictions of  the  Supreme  Court  for  Judges,  when  they  so  deem  it 
advisable,  to  deal  with  the  class  of  proceedings  mentioned  in  sec. 
32  in  Chambers  either  in  public  or  in  private.     It  is  to  make  it 
quite  clear  that  this  method  can  be  followed  in  the  Federal  Arbi- 
tration Court  that  similar  power  has  been  expressly  conferred  on 
the  President  by  that  section.     But  whether  the  President  sits  in 
Court  in  the  ordinary  sense  of  the  word  or  in  his  own  Chambers 
under  that  section,  he  constitutes  the  Court  under  the  Act.     In 
other  words,  whenever  the  President  sits  judicially  he  constitutes 
the  Court,  and  as  he  sits  judicially  in  reviewing  under  sec.  17  a 
decision  of  the  registrar,  the  proceeding  on  that  review  is  a  "  pro- 
ceeding before  the  Court "  within  the  meaning  of  sec.  31,  and  he 
may  state  a  case  for  the  opinion  of  the  High  Court  on  any  ques- 
tion of  law  arising  in  that  proceeding.     As  to  the  other  matters 
mentioned  by  my  learned  brother  the  Chief  Justice,  I  entirely 
agree  with  his  observations 

Leave  to  intervene  was  subsequently  granted  to  the  Common- 
wealth and  to  the  State  of  Victoria. 

Au{f.  29.  Rolin,  for  the  State  of  New  South  Wales.     Tlie  question  raised 

by  the  case  stated  is  whether  the  Co^yimonwealth  Conciliation 
and  Arbitration  Act  1904,  so  far  as  it  purports  to  include  State 
railway  servants,  in  its  purview,  is  invalid  and  void.     Registra- 
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tion  is  the  first  step  towards  enabling  an  organisation  to  institute   ^-  ^'  ^'  '^• 

1906 

-an  industrial  dispute  and  bring  it  before  the  Court.     When  the 
matter  is  brought  before  the  Court,  the  Court  will  have  power  to         thb 
deal  with  the  dispute  and  make  an  order  or  award  and  impose   ^MAmAM^ 

penalties  for  a  breach.  ated 

...  .  .         «        Government 

[Griffith  C.J. — It  looks  at  first  sight  as  if  the  definition  of  an     Railway 
^'  industrial  dispute  "  in  sec.  4  were  a  contradiction  in  terms.]         ^y^^y  service 

Yes,  it  is  difficult  to  see  how  a  dispute  between  a  State  as  an  -Association 
employer  and  its  employes  could  extend  beyond  that  State.  The  New 

It  can  hardly  be  contended  that  to  empower  the  Arbitration  Wales  Rail- 
Court  to  intervene  in  such  matters  as  the  relation  between  a  ^^  employto'^ 
State  and  its  railway  employ^  in  the  way  contemplated  by  the  Association. 
Act  is  not  empowering  it  to  interfere  with  the  instrumentalities 
of  the  State.  As  to  the  relation  between  the  State  of  New 
South  Wales  as  employer  and  its  railway  servants :  see  The 
Government  RailnxLya  Act  (N.S.W.)  (No.  6  of  1901),  sees.  4,  14, 
16,  17,  43,  44,  45,  71,  72,  104.  Sec.  72  provides  that  the  amount 
to  be  paid  as  wages,  &c.,  is  to  be  such  sum  as  Parliament  appro- 
priates for  that  purpose.  [He  then  referred  to  the  definition  of 
'*  Government"  and,"  Minister"  in  sec.  15,  sub-sees.  2  and  3,  of 
the  Interpretation  Act  (N.S.W.)  (No.  4  of  1897.)]  There  is  no 
power  under  the  Co7nmo7iwealth  of  Australia  Constitution  Act 
to  interfere  between  the  State  and  its  servants.  Assuming  that 
the  Commonwealth  claims  to  be  acting  under  the  powers  con- 
ferred by  sec.  51,  sub-sec.  (xxxv.)  of  the  Constitution,  the  terms  of 
that  section  seem  to  make  it  inapplicable  to  matters  arising 
between  the  State  and  its  servants.  No  dispute  in  connection 
with  such  matters  could  extend  beyond  the  State,  because  the 
State  does  not  carry  on  business  outside  its  territorial  limits. 

Apart  from  that,  assuming  that  the  section  gives  a  general 
power  to  legislate  on  this  point  in  regard  to  State  businesses,  it 
ought  not  to  be  construed  as  extending  to  businesses  which  are 
instrumentalities  of  the  State.  Such  a  power  is  not  given  by 
express  terms,  and  it  should  not  be  deemed  to  be  given  by 
implication.  It  is  an  interference  with  State  sovereignty.  The 
State  equally  with  the  Commonwealth  is  left  supreme  in  its  own 
ambit,  and  the  same  principle  which  should  be  applied  in  con- 
sidering questions  of  impairing  Commonwealth  sovereignty  by 
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H.  C.  OP  A.  State  Acts  should  also  be  applied  in  considering  attempts  by  the 

100A 

Commonwealth  to  interfere  with  the  sovereignty  of  the  States. 

Thk        The  American  Courts  have  followed  that  principle,  and  it  should 

^ALGAM^   be  followed  here  where  analogous  questions  arise.     If  that  is  so, 

ATED        any  limit  imposed  upon  the  States'  sovereign  rights  is  an  inter- 

OOVKRNMENT  ^  ^  . 

Railway     ference.     The  Conciliation  and  Arbitration  Act  1904  purports 

WAY  Service  ^  S^^'^  ^^^  Court  such  a  power  of  interference,  and  so  far  as  it 
AssocfiATioN  ^QQ^  j^  jg  n^if^fi  vires.     The  Commonwealth  cannot  do  indirectly 

The  New  what  it  cannot  do  directly.  In  Collector  v.  Day  (1)  it  was  held 
Wales  Rail-  that  it  was  not  competent  for  Congress  to  impose  a  tax  upon  a 
^Employes'^J^^^^^**'^  officer  of  a  State.  The  principle  applied  there  was 
A8SOCIATION.  deduced  from  M'CtiUoch  v.  Ma/i-yland  (2). 

[Griffith  C.J. — You  may  take  it  that  we  are  familiar  with  the 
principle  of  those  cases.  You  may  start  from  this,  that  the 
Commonwealth  cannot  interfere  with  the  conduct  and  manage- 
ment of  State  business.] 

Although  in  the  United  States  Constitution  there  was  full 
power  to  tax,  it  was  restricted  by  the  Courts  by  implication.  So 
it  must  be  limited  here.  Though  primd  facie,  there  is  power 
under  sec.  51,  sub-sec.  (xxxv.)  of  the  Constitution  to  legislate  in  all 
directions  and  to  any  extent  on  that  particular  matter,  it  must  be 
limited  in  the  same  way  as  the  power  to  tax  has  been  limited.  It 
is  admitted  that  the  limitation  would  not  apply  to  the  States 
carrying  on  ordinary  private  business  in  competition  with  private 
persons,  as  was  held  in  South  Carolina  v.  United  States  (3) ;  but 
the  management  of  the  national  railways  by  the  Government  can- 
not be  treated  as  an  ordinary  private  business  under  the  conditions 
of  the  Australian  States.  Here  it  is  a  recognized  function  of  the 
Government.  [He  referred  to  Miller  v.  McKeon  (4).]  But  it  is  not 
contended  that  the  Government  can  of  its  own  motion  create 
some  new  department,  not  an  ordinary  function  of  Government, 
and  so  render  it  exempt  from  Commonwealth  taxation.  Railways 
are  recognized  by  the  Constitution  as  undertakings  ordinarily 
carried  out  by  State  Governments,  and  in  America  it  has  been 
held  that  a  State  cannot  tax  a  Commonwealth  franchise  to  make 
railways  through  the  State.  [He  referred  to  sees.  98,  99,  100  of 
the  Constitution.] 

(1)  U  Wall.,  11.3.  (3)  199  U.S.,  4.^. 

(2)  4  Wheat.,  316.  (4)  3  C.L.R.,  60. 
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[Higgins  K.C. — We  justify  the  Act  under  the  trade  and  com-   H.  C.  of  a. 
merce  powers.] 

Sec.  101  of  the  Constitution  by  providing  for  an  Inter-State         Thk 
Commission  to  administer  the  trade  and  commerce  laws  of  the    amaloam- 
Commonwealth  suggests  that  the  legislature  did  not  intend  that  ^     ^'^^^ 
that  there  should  be  a  power  in  the  Commonwealth  to  interfere  in     Railway 
any  other  way.     There  is  nothing  in  the  Constitution  to  warrant  way  Service 
interference  by  an  Arbitration  Act.      [He  referred  to  the  United  Association 

States  V.  Railroad  Co.  (1),  and  Gem^gia  v.  Atkins  (2).]    Sees.  102    The  New 

^   ^  *^  ^  ^  -^  South 

and  104  also  recognize  railways  as  a  State  function.  Wales  Rail- 

way Traffic 
[Barton  J. — May  it  not  be  taken  that  the  provisions  to  which    Employes 

i^SSOCI  ation  . 

you  have  last  been  referring  were  passed  in  view  of  what  was       

said  in  Fai^ell  v.  Bmvvian  ?  (3). 

Griffith  C.J. — The  Constitution  distinctly  recognizes  State 
railways,  and,  if  it  did  not,  we  could  take  cognizance  of  historical 
facts.  Sec.  102  expressly  recognizes  the  responsibilities  of  State 
Governments.] 

That  section  also,  by  pointing  out  expressly  how  far  State 
railways  may  be  interfered  with  by  the  Commonwealth  Parlia- 
ment, suggests  that  there  is  not  to  be  any  implied  power  of 
interference. 

[Griffith  C.J. — You  say  that  this  is  a  State  function,  with 
which  there  is  primd  facie  no  power  to  interfere,  and  therefore 
there  are  no  powers  of  interference  unless  expressly  given.] 

It  was  held  in  Kentucky  v.  Dennison  (4)  that  as  there  was  no 
express  provision  in  the  Constitution  requiring  States  to  hand 
over  criminals  to  other  States  or  to  the  federal  authority,  there 
was  nothing  more  than  a  moral  obligation  to  do  so. 

Looking  at  sub-sec.  (xxxv.)  of  sec.  51,  a  dispute  between  the 
employes  of  a  State  and  the  State  could  not  in  the  nature  of 
things  extend  beyond  the  State.  It  might  remotely  touch  inter- 
state commerce,  but  in  another  State  it  would  be  another  dispute, 
not  an  extension  of  the  same  dispute.  The  employes  of  two  or 
more  States  might  belong  to  one  organization,  but  the  States 
must  always  remain  independent  entities. 

(1)  17  Wall.,  322.  (3)  12  App.  Cus.,  643,  at  p.  649. 

(2)  1  Abbott,  .32.  (4)  24  How.,  66. 
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H.  C.  OF  A.       [Griffith  C.J. — A  State  has  a  definite  localization,  though  a 


1906. 


private  employer  has  none.] 


Federated 
Amazxsam- 


The  There  are  many  industries  extending  beyond  the  bounds  of  a 

single  State,  and  organizations  of  employers  and  employes  might 
ATED        exist  in  those  industries.     They  are  the  cases  to  which  the  legis- 

GOVEBNMENT  ,        i-i  .  • 

Railway     lature  was  directing  its  attention  in  the  Constitution. 
AWD  Tram- 
way Service 

Association       Hifjgins  K.C.and  Holman(with  them  Sliand  K.C.and  Fergumii) 
TiTK  New    for  the  respondents. 

South 

Wales  Rail-  The  only  question  here  is  whether  a  particular  union  was 
^Employ™  '  entitled  to  registration.  It  may  be  that  the  Act  is  valid  so  far  as 
Association,  regards  registration,  but  invalid  with  regard  to  compelling  parties 
to  go  to  the  Arbitration  Court  The  Act  does  not  only  deal 
with  arbitration  and  conciliation.  Sec.  16  for  instance  provides 
for  mediation  by  the  President.  A  registered  organization  has  the 
benefit  of  that  section.  Why  should  a  State  be  exempted  from 
its  operation  ?  There  is  no  instance  of  an  exemption  of  State 
instrumentalities  except  in  respect  of  burdens.  The  argument 
for  the  State  of  New  South  Wales  is  based  on  the  assumption 
that  the  Imperial  Parliament,  in  giving  the  Commonwealth  Par- 
liament power  to  make  laws  for  conciliation  and  arbitration,  was 
necessarily  giving  powers  to  impose  burdens.  The  doctrine  ap- 
plied in  America  relates  solely  to  cases  of  impeding  the  exercise 
of  sovereign  functions.  It  cannot  be  said  that  the  State  of  New 
South  Wales  is  affected  prejudicially  or  by  way  of  burden  by  the 
Presidents  mediation.  The  power  given  to  the  President  is  a 
gift  or  benefit  to  the  party  in  respect  of  whom  it  is  to  be  exer- 
cised. The  States  should  therefore  come  under  the  Act,  and,  as 
it  is  only  registration  that  is  now  in  question,  registration  will 
give  the  registered  body  tlie  rights  conferred  by  the  Act  so  far  as 
they  are  beneficial  or  not  burdensome  to  the  States.  There  is 
nothing  in  the  Constitution  which  would  prevent  Parliament 
from  allowing  its  President  to  mediate.  It  cannot  be  assumed 
that  an  attempt  will  be  made  to  go  further;  at  any  rate  the 
(juestion  whether  the  State  is  wholly  within  the  Act  does  not 
arise  until  some  such  attempt  is  made.  The  validity  of  the  law 
is  a  (|ue.stion  which  is  not  dealt  with  unleas  the  Court  is  driven 
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to  it,  when  the  rights  of  parties  necessarily  turn  upon  the  ques-  H.  C.  of  a. 
tion  :  McCUdn*8  Const itutional  Law  Cases,  p.  21. 

[Griffith  C.J. — When  you  ask  the  Court  to  exercise  its  juris-        thk 

diction  you  must  show  that  it  has  jurisdiction.  ^'"^^^^^m^ 

O'Connor  J. — The  States  have  piHTud  fojde  the  riglit  to  manage        ated 

CxOVERNMKNT 

their  own  business  in  their  own  way.     If  you  seek  to  show  that     Railway 
that  is  not  so  in  a  particular  case  you  must  discharge  the  onus.  wA^SFntv^cK 
It  is  a  question  of  the  right  of  the  Court  to  adjudicate  upon  Association 

registration.]  The  New 

South 

The  Act  may  be  valid  to  a  certain  extent,  that  is,  so  far  as  it  Walfs  Rail- 
deals  with  conciliation.     The  State  may  take  advantage  of  the  ^employks^^ 
benetits  conferred  by  the  Act.     It  could  claim  a  bounty  under  Association. 
sec.  51   (iii.)  of  the  Constitution.      Why  should  it  not  get  the 
benefit    of  legislation    under    sec.    51    (xxxv.)  ?      There   is  no 
implied  prohibition  in  that  sub-section. 

[Griffith  C.J. — The  question  is  whether  there  is  an  implied 
exception,  not  an  express  prohibition.  Everj^thing  not  included 
is  prohibited.] 

Sec.  51  (xxxv.)  merely  gives  power  to  legislate,  it  does  not 
purport  to  bind  anybody.  The  authority  which  gave  that  power 
has  it  in  its  power  to  approve  or  disapprove  of  the  way  in  which 
it  is  exercised  by  the  power  of  veto.  There  is  no  necessity  to 
adopt  the  narrow  construction  of  powers  adopted  in  America, 
because  there  there  was  no  protection  by  a  central  power  like  the 
Crown. 

[Griffith  C.J. — That  argument  was  ovenniled  in  Deakin  v. 
Webb  (1).] 

It  cannot  be  contended  that  it  was  the  intention  of  the  Imperial 
Parliament  not  to  give  the  Commonwealth  Parliament  power  to 
intervene  in  order  to  prevent  so  great  an  evil  as  a  strike  by 
state  employes.     [He  referred  to  In  re  Debs  (2).] 

[Barton  J. — There  it  was  held  that  the  Federal  Government 
was  entitled  to  interfere  to  preserve  in  the  face  of  force  the 
Executive  power  to  maintain  the  postal  services  of  the  Union. 
That  is  a  wholly  different  matter.] 

Griffith  C.J. — They  interfered  because  their  own  sphere  of 
action  was  being  invaded.] 

(1)1  C.L.R.,  685.  (2)  158  U.S.,  664. 
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H.  C.  OF  A.       The  Commonwealth  has  taken  over  certain  departments  and 

1906.        regulated  the  largest:    The  Constitution,  sees.  69,  51  (v.),  52 

The        (ii-)-     There  is  nothing  so  vital  to  interstate  trade  as  railways. 

{^.DERATED   j^  must  be  presumed  that   the  Imperial  legislation   meant  to 

ATED        include  railways  in  the  power  to  regulate  interstate  trade  and 

Railway     commerce.     The  Intei-state  Commission  is  a  subsidiary  authority, 

way^ServTce  ^^^  inconsistent  with  the  Arbitration  Court,  and  was  not  intended 

Association  ^  j^^  f]^Q  exclusive  authority  on  trade  and  commerce  between 

The  New    the  States.      In  the  opening  words  of  the  New  South  Wales 

^OITTH 

Walks  Rail-  Constitution  there  are  almost  the  same  words  as  those  in  the 
^^EmmSym'^  Commonwealth  Constitution  giving  the  power  to  legislate,  and  it 
Association,  has  never  been  questioned  that  they  gave  power  to  legislate  so  as 
to  bind  the  Crown. 

[O'Connor  J. — Yes.  But  the  New  South  Wales  Government 
only  binds  itself,  not  the  Crown  apart  from  New  South  Wales.] 

Sec.  51  gives  power  without  any  express  limitation,  and  the 
Crown  is  bound  by  legislation  under  the  power,  if  it  consents  to 
the  legislation. 

The  Constitution  should  be  construed  in  such  a  way  as  to  be 
effective  for  its  purposes,  the  securing  of  peace,  order,  and  good 
government.  Legislation  under  this  power  cannot  be  made 
effective  unless  it  applies  to  State  servants.  A  dispute  might  be 
taken  up  with  a  common  object  in  different  States,  and  the  State 
laws  might  be  powerless  to  settle  it.  It  will  not  be  assumed 
that  the  Arbitration  Court  will  do  what  is  injurious  to  the 
States,  and  it  is  only  by  giving  it  this  power  that  the  mischief 
aimed  at  can  be  prevented.  [He  referred  to  Gibbons  v.  Ogden 
(1);  Cooley' 8  Constitutional  Limitations],  The  presumption  is 
that  a  remedial  Act  extends  to  the  Crown.  [He  referred  to  Ex 
parte  The  PontimiHter  General  (2).] 

[O'Connor  J. — That  is  only  as  to  the  question  whether  a 
State  is  bound  by  Acts  passed  within  that  State.  The  question 
here  is  whether  the  Crown  is  bound  by  the  Acts  of  another 
Parliament.] 

The  main  object  of  the  Commoniuealth  Conciliation  and 
Arbitration  Act  1904  is  shown  in  sec.  6  to  prevent  strikes.     The 

(1)9  Wheat.,  1,  iit  p.  187.  (2)  10  Cb.  IX,  595,  At  p.  601. 


4  C.L.R.]  OF  AUSTRALIA.  503 

order  of  the  Arbitration   Court  is  merely  a  certificate   that   a  ^-  ^-  of  A. 
certain  person  should  do  something.  ^^^* 

[GRiFFFfH  C.J. — It  is  more  than  that.     The  Judge  could  order         x^^ 

property  to  be  seizod.1  Fkdisratkd 

The  State  need  not  appropriate  money  for  the  purpose  ordered,        atkd 
1         11        i  1  11    1  J      1  nil  •  .  ..Government 

and  could  not  be  compelled  to  do  so.     I  he  same  position  would     Railway 

arise  as  in  every  case  in  which  a  judgment  is  obtained  against  a  w/^seuvTce 
State.     In  such  a  case  the  Commonwealth  would  be  content  with  Association 

V. 

an  order  which  did  not  amount  to  more  than  a  direction  to  the    The  New 
Q,    .  South 

^^^'  Wales  Rail- 

[Griffith  C. J.— But  in  New  South  Wales  tliat  is  not  the  effect '' emp^ks''' 
of  a  judgment  against  the  Crown.  The  rolling  stock  can  be  Association. 
seized  in  execution. 

O'Connor  J. — The  Commissioners  are  a  legal  entity  and  the 
railways  are  vested  in  them. 

Griffith  C.J. — Surely  when  a  power  is  given  to  the  Court  to 
make  an  award  it  is  intended  that  the  ordinary  consequences  of 
an  award  should  follow.] 

The  Court  should  be  trusted  not  to  make  an  order  with 
such  serious  consequences  to  the  States.  Even  if  the  Act  is 
invalid  in  so  far  as  it  purports  to  give  power  to  do  such  things 
in  the  case  of  a  State  Government,  it  does  not  follow  that  the 
provisions  as  to  registration  are  invalid.  The  State  may  take 
advantage  of  the  benefits  conferred  while  remaining  free  from 
the  burdens.  Blade's  Interpretation  of  Laws,  pp.  119,  122; 
Conirfwnwealth  v.  Boston  and  Maine  Railway  Co.  (1);  Prentice 
and  Egan  on  Commerce  Clarises  of  the  Constitntion,  p.  181 ; 
Western  Union  Telegraph  Co,  v.  James  (2).  Aiding  the  State  is 
not  an  objectionable  interference:  UEmden  v.  Pedder  (3); 
DeaJdn  v.  Webb  (4) ;  I'he  Co^nmonwealth  v.  The  State  of  New 
South  Wales  (5) ;  Municipal  Council  of  Sydney  v.  The  Common 
wealth  (6);  Roberts  v.  Ahei^n  (7) ;  Tfte  Commonwealth  v.  Baume 
(8);  National  Bank  v.  Commonwealth  (9) ;  Chitty's  Prerogatives 
of  the  Croton,  p.  382. 

(1)  3  Cuahing,  25,  at  p.  45.  (6)  I  G.L.R.,  208. 

(2)  I62U.S..  650.  (7)  1  C.L.R.,  406. 
(«)  1  CLR.,  91.  at  p.  111.  (8)  2  C.L.R.,  405. 
(4)  1  C.L.R.,  585,  at  p.  813.  (9)  9  Wall.,  353. 
(5 J  3C.L.R,,807. 
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H.  C.  OF  A.       Looking  at  the  context  in  sec.  51,  it  appears  that  all  through 
the   intention  was  that  State  Governments  were  to  be  bound 
The        unless  expressly  excepted,  e,g,,  sub-sees.  (xiiL),  (xiv.) 

Amalgam-        [0*Coxxor  J. — ^On  that  argument  the  power  to   tax  States 
GovK&MMKST  ">^**^  ^  implied,  because  they  are  not  expressly  exempted.] 

AND  Tram-        ^^  j  taxation  mast  be  a  burden,  whereas  other  legislation  may 
WAY  Sekvice  jj^^  y^  j^      Whenever  exceptions  are  intended  they  are  made. 

ASSOCIATION  * 

V.  If  the  State  is  not  to  be  affected  by  sub-sec.  xxxv.  it  is  not 

Thk  Nkw 
South      affected  by  sub-sec.  xvii.,  and  the  consequences  would  be  that  a 

WAY  Traffic  State  would  not  get  the  benefit  of  the  bankruptcy  laws  against  a 

Employes    debtor.      [He  referred  also  to   sub-sec.   (vi.),   under   which    the 
Association.  •■  ... 

Defence  Act  is  passed  interfering  with  the  State  i-ailways.]    It  is 

a  mere  matter  of  construction,  because  the  Imperial  Parliament 

could  have  given  the  Commonwealth  any  power  to  interfere  that 

they  chose  to  give.      In  America,  under  the  general  power  to 

make  laws  as  to  bankruptcy,  without  express  mention  of  the 

States,  laws  have   been   passed  without   question   binding   the 

States  in  certain  ways:   United  Sfatef<*  Statutes  of  Larr/e,  vol. 

80,  cap.  541. 

[O'Connor  J. — Would  not  your  argument  apply  to  all  depart- 
ments of  State  ?] 

No ;  only  to  those  employ^  who  were  industrial. 

Next,  the  sub-section  giving  Parliament  power  to  make  laws 
in  respect  to  trade  and  commerce  between  the  States,  taken  in 
conjunction  with  sec.  98,  is  sufficient  to  give  power  to  create  a 
Court  of  Arbitration  affecting  State  railway  servants.  Parlia- 
ment under  that  has  all  the  powers  of  Congress  as  to  trade  and 
commerce,  and  one  of  those  is  to  provide  for  arbitration  in 
railway  employes  disputes,  and  therefore  Parliament  has  un- 
doubtedly power  to  provide  for  arbitration  in  such  disputes 
so  far  as  regards  private  railways,  and  by  sec.  98  the  pow^er  is 
extended  "  to  railways  the  property  of  any  State."  That  is,  of 
course,  subject  to  the  limitation  that  it  must  refer  to  interstate 
traffic  only.  [He  referred  to  United  States  Statutes  at  Large, 
vol.  25,  cap.  1063,  (Act  of  1888)  and  vol.  27,  cap.  196  of  1893; 
and  Prentice  and  Egan's  Coranieixe  Clauses  of  the  Constitution, 
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pp.  90,  91;  The  Daniel  Ball  (1);  In  re  Deba  (2);  NashviUe,  H.O.  ofA. 

1906 

ChoManooga  and  St.  Louis  Railway  v.  Alabama  (3).]  ^— ^ 

It  is  not  to  be  assumed  that  because  the  Arbiti^ation  Act  may        xue 
affect  the  discretion  of  the  Railway  Commissioners  or  swell  the    ama^Jm^ 
Appropriation  Act  of  a  State,  the  Federal  Arbitration  Court  is  ^     atbd 

^  ^        *  OOVEKMMENT 

not  to   have   power  to  deal   with   such   matters.      Under  the     Railway 
American  Constitution,  from  which  our  own  is  largely  derived,  ^^y  Service 
the  interferences  by  the  Federal  Government  with  State  officials  Association 
are  numerous.  For  an  example,  see  Ex  po.rte  Siebold  (4) ;  Boyd's    The  New 

South 

CoMs  on  American  Constitutional  Laiv,  pp.  577,  659.  Wales  Rail. 

A  dispute  which  extends  beyond  one  State  might  and  probably  ^employes^^ 
would  apply  to  interstate  traffic,  and  an  organization  w^ould  have  AasociAxioN. 
to  show,  not  only  that  the  dispute  did  extend  beyond  one  State, 
but  also  that  it  affected  interstate  traffic :  See  Tiedeman's  State 
and  Federal  Control  of  Personal  Property,  vol.  i.,  p.  597.  There 
is  nothing  primd  fade  absurd  in  the  idea  of  a  strike  extending 
beyond  one  State.  Where  the  men  engaged  in  an  industry  in 
different  States  make  common  cause  the  dispute  extends  beyond 
one  State.  Just  as  in  In  re  Debs  (5),  it  was  held  that  the  United 
States  Government  could  interfere  to  keep  the  mails  going,  so 
here  the  Commonwealth  may  legislate  as  to  conciliation  with 
regard  to  interstate  railway  traffic.  There  is  no  doubt  that  a 
federal  law  as  to  bankruptcy  could  operate  so  as  to  discharge  a 
bankrupt  from  debts  owing  by  him  to  the  State.  That  at  any 
rate  is  an  interference  with  the  State. 

[Griffith  C.J. — That  is  an  interference  ex  necessitate.] 

It  is  not  a  necessary  consequence.  For  years  the  States  in 
America  were  exempt  from  federal  legislation  as  to  bankruptcy, 
and  there  is  now  positive  legislation  as  to  bankruptcy  as  affecting 
the  States.  See  Prentice  and  Egan  on  tJve  Commerce  Clauses  of 
the  United  States  Constitution,  pp.  27, 142.  In  America  it  has 
been  held  that  Congress  may  by  means  of  its  regulations  of  inter- 
state trade  vary  the  rights  of  a  State  to  its  bridges  if  they  inter- 
fere with  interstate  commerce :  Pennsylvania  v.  Wheeling  and 
Belmont  Bridge  Co.  (6).     In  Attorney-General  for  Ontario  v. 


(1)  10  Wall.,  A57,  at  p.  559. 

(2)  158  U.S.,  564,  at  p.  580. 

(3)  128  U.S.,  96. 


VOL.  IV. 


(4)  lOOU.S.,  371,  atp.  379. 

(5)  158  U.S.,  564. 

(6)  13  How.,  518  ;  18  How.,  421. 
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H.  C.  OF  A.  Attomey-Qeneral  for  the  Dominion  (1),  it  was  held  that  dominion 

^ '^       enactments,  when  competent,  supersede,  although   they  cannot 

The        directly  repeal,  provincial  enactments.     See  also  UEmden   v. 

A^MfwAM^  ^^^^^  (2)-     ^^^^^  ^®  *  distinction  between  that  which  directly, 

ATKD        and    that   which    indirectly,  affects    a   State   instrumentality  : 
Government  .  .       ,  'L 

Railway     McClain's  Constitutional  Law,  p.  153.      The  mere  fact  that  a 

watTservTce  federal  Act  has  the  result  of  causing  increased  expenditure  on  the 

Association  pj^^.^  Qf  g^  State  does  not  constitute  an  interference.     There  is  also 

The  New    a  distinction  between  the  immunities  which  belong  to  a  sovereign 

South 

Wales  Rail-  State  by  virtue  of  its  sovereignty,  and  those  immunities  which 
^Kmpxoyim'^  belong  to  it  in  respect  of  its  commercial  undertakings.  A 
Association,  sovereign  power  entering  into  a  contract  is  liable  to  the  incidents 
of  contracts ;  Moodalay  v.  Morton  (3) ;  BaTik  of  Kentiicky  v. 
Wister  (4) ;  Bank  of  United  States  v.  Planters'  Bank  of  Georgia 
(5) ;  Briscoe  v.  Bank  of  the  GonimonweaLth  of  Kentiucky  (6) ; 
United  States  v.  Bank  of  the  Metropolis  (7);  Louisville,  Cin^n- 
nati  and  Charleston  Railroad  Co,  v.  Letson  (8);  Curran  v. 
Arkansas  (9) ;  United  States  v.  State  Bank  (10).  In  all  the 
American  cases  it  is  recognized  that  the  doctrine  of  the  non- 
interference with  State  instrumentalities  does  not  extend  to 
instrumentalities  which  are  used  for  the  purpose  of  commerce. 
"  The  exemption  of  State  agencies  and  instrumentalities  from 
National  taxation  is  limited  to  those  which  are  of  a  strictly 
governmental  character,  and  does  not  extend  to  those  which  are 
used  by  the  State  in  the  carrying  on  of  an  ordinary  private 
business:  "  South  Carolina  v.  United  States  (11). 

[Griffith  C.J. — It  would  follow  from  that  that  the  actual 
functions  of  government  can  now  be  enlarged. 

O'Connor  J. — And  it  involves  the  question  what  are  the  attri- 
butes of  sovereignty  ?] 

The  main  attributes  of  sovereignty  are  three,  viz.,  legislative, 
executive,  and  judicial  functions.  With  regard  to  the  business  of 
railways,  one  can  conceive  of  them  being  given  up  by  the  States. 
If  there  is  a  function  which  is  essential  to  government  that  is  an 

(1)  (1896)  A.C..  348.  (7)  15  Peters,  .^77,  at  p.  392. 

(2)  1  C.L.R.,  91,  at  p.  111.  (8)  2  How.,  497,  at  p.  661. 

(3)  1  Bro.  C.C.,  469.  (9)  16  How.,  304. 

(4)  2  Peters,  318.  (10)  96  U.S.,  30,  at  p.  36. 

(5)  9  Wheat.,  9(H,  at  p.  907.  (11)  199  U.S.,  437,  at  p.  461. 

(6)  11  Peters,  257,  at  p.  323. 
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attribute  of  sovereignty.     The  whole  tendency  of  recent  decisions  H.  C.  of  A. 

in  the  United  States  has  been  to  limit  the  doctrine  of  the  im-        ^^^' 

munity  of  State  instrumentalities.     See  Western  Saving  Fund        thb 

Society  v.  Philadelphia  (1);   Bailey  v.  Mayor  of  New  York  {2).  Fbdeeatkd 

The  argument  on  the  other  side  would  liave  the  result  of  putting        atkd 

„  ^,    ,  .  .  Government 

a  premium  on  all  State  enterprises.  Railway 

[Griffith  C.J.— It  is  important  to  remember  that  State  rail-  xvaTs^rvTcb 
ways  were  recognized  functions  of  government  at  the  time  of  the  Association 
inauguration  of  the  Commonwealth,  and  that  they  are  recognized    The  New 

South 

as  such  by  the  Constitution.]  Wales  Rail- 

At  that  time  there  were  State  industries  in  all  the  States  and  ^kmpwyrs  ° 
the  tendency  was  for  them  to  increase  in  number.     Can  it  reason-  Association, 
ably  be  supposed  that,  when  the  Commonwealth  was  given  power 
to  legislate  as  to  conciliation  and  arbitration,  State  enterprises 
were  to  be  excluded  ?      Although  the  Constitution  recognizes 
railways  as  being  carried  on  by  the  States,  there  is  nothing  in 
the  Constitution  which  lifts  railways  out  of  the  ordinary  category 
of  business  undertakings  up  into  the  domain  of  strictly  govern- 
mental functions.     See  the  Constitution,  sees.  51, 98.    The  distinc- 
tion between  the  governmental  functions  and  the  business  enter- 
prises carried  on  by  a  State  is  a  reasonable  one.    The  governmental 
functions  are   those   functions   which  cannot  be   contemplated 
as  being  intended  to   be  delegated  to  private  persons.      Even 
assuming  the  doctrine  of  the  immunity  of  State  instrumentalities 
extended  to  State  business  concerns,  it  is  by  no  means  clear  that 
the   Railways   Commissioners  could  claim    the   benefit   of  that 
immunity,  for  they  have  a  discretion  which  they  can  exercise 
apart  from   and  independently  of  the  Crown.      See   Gilbert  v. 
Corporation  of  Trinity  House  (3);   In  re   Woods   Estate)  Ex 
parte  Commissioners  of  Works  and  Buildings  (4).    Although  an 
Arbitration  Court  could  not  be  created  by  the  Commonwealth 
which  should  have  power  to  compel  a  State  or  the  Railways 
Commissioners  of  a  State  to  pay  any  money,  yet  an  Arbitration 
Court  might  be  created  which  should  have  power  to  say  that  a 
State  or  the  Railways  Commissioners  of  a  State  ought  to  pay 
money.     Appropriation  by  Parliament  is  not  a  condition  pre- 

(1)  31  Pen.  St.  R.,  175.  (3)  17  Q.B.D.,  79o,  at  pp.  797,  801-2. 

(2)  3  Hill,  531,  at  p.  585.  (4)  31  Ch.  I).,  607,  at  p.  621. 
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H.  C.  ofA.  cedent  to  the  right  to  recover  judgment.     Bond  v.   Common- 
**^"        wealth  of  Australia  (1) ;  27ie  King  v.  Fisher  (2) ;  Bremner  v. 
The        Victoinan  Railways  Commissioner  (3). 

Fbdbuatkd 

Amalgam.        [GRIFFITH  C. J.,  referred  to  Shire  of  Arapiles.v.  Board  of  Land 
GovernSknt  »^^   ^or^  (4)] 
AND  Tram-       There  is  no  more  obh'gation  upon  the  Commissioners  of  Railways 

^asocfA'rioT  ^^  P^''^  ^°^®^  *^  award  than  there  is  under  a  judgment.     Just  as 

_    V'  in  an  action  for  nes^lififence,  so  under  an  award,  the  Commissioners 

The  Nkw  6   &         » 

^SouTH      are  to  be  supplied  with  funds  by  Parliament.     Even  if  it  could 

wv  AT  V Q    T {  ATT 

WAY  Traffic  ^®  ^^^^  *'^*^  there  could  be  no  railway  dispute  extending  beyond 
A^ociATioN  ^°^  State,  that  would  not  affect  the  validity  either  of  registration 

under  the  Commonwealth  Conciliation  and  Arbitration  Act  1904, 

or  of  that  Act  itself.  It  would  merely  mean  that  the  Act  is  inap- 
plicable to  railway  disputes.  The  question  is  not  whether  the  Act 
is  nugatory  and  inapplicable,  but  whether  it  is  void  because  it  is 
beyond  the  powers  of  Parliament.  A  dispute  "  extending  beyond 
the  limits  of  any  one  State  "  involves  a  common  dispute.  There 
must  be  united  action  on  one  side  or  both  sides  to  the  dispute.  It 
means  generally,  in  relation  to  railways,that  the  railway  servants 
of  two  or  more  States  must  be  making  common  cause  or  have  a 
common  ground  of  complaint.  For  example,  suppose  there  were 
a  shearing  dispute  in  Victoria  and  New  South  Wales,  and  the 
railway  servants  in  those  two  States  were  to  refuse  to  carry  wool 
not  shorn  by  a  union.  That  would  be  a  dispute  extending  beyond 
one  State. 

[Griffith  C.J. — Would  that  be  an  industrial  dispute  ?] 

It  would  be  a  dispute  as  to  the  industry  of  working  the  rail- 
ways. 

[Griffith  C.J. — Would  a  refusal  by  the  railway  servants  in 
two  adjoining  States  to  caiTy  Chinese  be  an  industrial  dispute  ?  ] 

Yes,  if  the  railway  servants  in  the  two  States  acted  together. 
An  industrial  dispute  is  a  dispute  in  an  industry  as  to  the  mode 
of  carrying  on  that  industry,  and  in  respect  of  it  there  must  be 
unity  of  action  between  the  employes  of  more  than  one  State, 

(1)  1  C.L.R.,  13,  at  p.  24.  A.L.T.,  210. 

(2)  (1903)  A.C.,  ir>8,  at  p.  167.  (4)  1  C.L.R.,  679. 

(3)  27  V.L.R.,  728,  at  p.  736;    23 
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Although  an  award  by  a  Commonwealth  Court  of  Arbitration  H.  C.  of  a. 
might  have  the  incidental  effect  of  rendering  increased  taxation        ^®^' 
necessary  in  a  State,  it  cannot  be  said  that  the  Commonwealth        ^ue 

Conciliation  and  Arbitration  Act  imposes  that  taxation,  and  ^^^^J^, 
thereby  infringes  the  rights  of  the  States.     It  must  be  proved        atkd 

OoVKRNMENT 

conclusively  that  a  Commonwealth  Act  is  unconstitutional  before     Railway 
this  Court  will  declare  that  it  is  :  Tucker's  Constitution,  vol.  i.,  w^y^servTcb 
p.  380;  Fletcher  v.  Peck  (1);  Ogden  v.  Saunders  (2).  association 

[Griffith  C.J. — I  do  not  agree  with  the  principle  as  stated  in    The  New 
the  latter  case.    According  to  it,  if  a  law  is  capable  of  two  con-  wales  Rail- 
structions,  the  Court  must  decide  in  favour  of  its  validity.]  ^  Jemploym^^ 

The  Court  need  not  deal  with  the 'grave  question  of  the  con-  Associatiost, 
stitutionality  of  the  Comtnonwealth  Conciliation  and  Arbitra- 
tion Act,  but  may  deal  only  with  the  question  of  registration 
under  it :  Weivier  v.  Bunbury  (3).  Looking  at  the  words  of  sec 
51  (xxxv.)  of  the  Constitution  the  power  given  is  unlimited 
as  to  its  objects  within  the  bounds  of  the  actual  words,  and 
the  extension  of  that  power  to  State  agencies  is  a  matter  for 
the  King  and  the  Parliament,  and  the  same  may  be  said  of  all 
the  powers  given  by  sec.  51  except  those  the  exercise  of  which 
would  impose  burdens.  The  Commonwealth  Conciliation  and 
Arbitration  Act  may  be  an  aid  and  need  not  impose  a  burden. 
The  Court  need  not  say  that  it  is  an  aid,  but  it  was  intended 
to  help  the  Commonwealth.  The  tendency  of  the  power  con- 
ferred by  sec.  51  (xxxv.)  is  in  accordance  with  the  tendency  to 
bring  more  and  more  matters  within  the  domain  of  law  and 
out  of  the  domain  of  force.  There  is  no  doubt  that  the  inter- 
state commerce  powers  may  be  exercised  as  to  State  railways. 
Sec.  51  (xxxv.)  was  meant  to  apply  to  all  railways  and  to  all 

t  industries  as  no  industry  is  expressly  excluded.      Wherever  it 

was  meant  to  include  State  and  private  railways  the  Constitu- 
tion uses  the  word  "  railways,"  but  wherever  a  law  is  meant  to 
apply  to  State  railways  only  the  words  "  State  railways "  are 
used. 

(  If  some  of  the  provisions  of  the  Commonwealth  Conciliation 

and  Arbitration  Act  are  beyond  the  powers  of  the  Parliament, 

1 

(1)6  Cranch,  87,  at  p.  128.  (2)  12  Wheat.,  213,  at  p.  270. 

f  (3)  Thayre'8  Cases,  vol.  ii.,  p.  1208. 
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H.  C.  OF  A.  the  Court  need  not  declare   the  whole   Act   invalid:   Field   v. 

iwD.  Clark  (1).     The  test  as  to  whether  the  whole  Act  falls  is  whether 

Xhk  th®  ^^^  has  one  object  or  more.     See  also  Gocley's  Conatitiiiioival 

A^Mfr^JM^  LimitafioiiH,  7th  ed.,  p.  247. 

ATED  This  Act  hjis  more  than  one  object.     One  of  them  is  inquiry 

Railway  into  industrial  disputes.     So  far  as  that  is  concerned  the  Act 

wAiT  Service  "^*^y  stand.     As  to  the  right  to  make  inquiries  see  Clough  v. 

Association  Leahy  (2).     The  part  of  the  Act  dealing  with  arbitration  may  be 

The  New  invalid,  but  that  need  not  affect  an  application  to  be  registered 

South 
Wales  Rail- ^i^der  the  Act.      The  utility  of    what   is    left  is  a  matter  for 

^Em^oyes'^  Parliament  and  not  for  this  Court  to  consider.  It  does  not 
Association,  matter  to  the  present  applicants  whether  they  can  be  engaged  in 
a  dispute  extending  beyond  one  State.  At  any  rate,  it  Ls  for  the 
other  side  to  satisfy  the  Court  that  they  cannot  be  engaged  in 
such  a  dispute.  A  dispute  may  be  said  to  extend  beyond  one 
State  either  where  a  dispute  has  begun  betw^een  an  employer 
and  his  employes  in  one  State  and  a  sympathetic  dispute  there- 
upon arises  in  another  State,  or  where  there  is  a  dispute  between 
one  employer  and  his  employes  in  more  than  one  State.  The 
location  of  the  dispute  would  be  where  the  work  is  being  done. 
The  applicants  are  entitled  to  take  the  widest  meaning  of  the 
words  "  extending  beyond  the  limits  of  one  State."  It  would 
include  a  dispute,  one  party  to  w^hich  was  an  association  of 
employers  or  employes  in  more  than  one  State,  a^  well  as  a 
dispute  each  party  to  which  was  such  an  association.  So  also  if 
two  unassociated  bodies  of  employes  in  different  States  had  a 
collective  dispute  with  their  respective  employers,  that  would  be 
a  dispute  extending  beyond  the  limits  of  one  State. 

[Griffith  C.J. — If  that  is  so  a  New  South  Wales  union  could 
summon  a  Victorian  employer  to  the  Court.] 

No  employer  could  be  summoned  to  the  Court  except  by  his 
own  employes  or  an  association  representing  his  own  employes. 
Where  there  is  an  ambiguity  in  a  power  conferred  by  the  Con- 
stitution and  Parliament  has  taken  one  view,  the  Court  will  not 
be  astute  to  take  the  other  view. 

[Griffith  C.J. — One  construction  of  the  power  conferred  by 
sec.  51  (xxxv.)  of  the  Constitution  would  be  that,  where  a  dis- 

(1)  143  U.S.*,  649,  at  p.  695.  (2)  2  C.L.R.,  139,  at  p.  166. 
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pute  has  begun  in  one  State  between  an  employer  and  his 
employes  and  that  dispute  has  extended  beyond  that  State,  then 
the  Arbitration  Court  has  power  to  settle  the  original  dispute.] 

[Counsel  also  referred  to  Gooley  v.  Board  of  Wardens  of  the 
Poi*t  of  Philadelphia  (1) ;  Qloueester  Ferry  Co,  v.  Pennsylvania 


H.  C.  OF  A. 
1906. 


The 

Federated 
Amalgam- 
ated 

(2) ;    United  States  v.  Workingmen*8  Amalgamated  Council  of    Railway 
New  Orleans  (3);  Charge  to  Grand  Jwi^  of  lUinois  (4);  Charge  wi^sERvTcK 
to   Grand  Jury  of  California  (5);    United  States  v.  Tram-  Association 
Missouri  Freight  Association  (6) ;   Ex  pa/rte  McNeil  (7) ;   Valin    The  New 

SlOTTTH 

V.  Langlois  (8) ;  HoUa.nd*s  Jurisprudence,  2nd  ed.,  p.  288.]  Wales  Rail- 

way Traffic 
Employes 
Mitchell  K.C.  and  Irvine  (with  them  Harrison  Moore),  for  the  Association. 

State  of  Victoria. 

As  to  the  meaning  of  sec.  51  (xxxv.)  of  the  Constitution, 
the  words  ''  extending  beyond  the  limits  of  any  one  State/' 
are  words  of  limitation  to  preserve  the  powers  of  the  States. 
The  Court  should  not  strive  to  give  a  wide  meaning  to  those 
words  so  as  to  cut  down  the  rights  which  it  is  intended  to  pre- 
serve. The  words  are  to  be  taken  in  their  ordinary  meaning. 
Any  leaning  should  be  towards  restriction  and  the  preservation 
of  the  powers  of  the  States.  Two  things  are  required  to  give 
Parliament  power  to  legislate,  there  must  be  an  industrial  dispute, 
and  that  dispute  must  extend  beyond  the  limits  of  one  State. 
An  industrial  dispute  means  a  dispute  between  employer  and 
employ^  as  to  the  terms  and  conditions  of  employment-in  a  par- 
ticular industry.  See  The  Colliery  Employes  Federation  of  the 
Northern  District,  New  South  Wales  v.  Brown  (9).  A  dispute  as  to 
some  other  industry  in  which  there  was  a  dispute,  for  example,  a 
sympathetic  strike,  would  not  be  an  industrial  dispute  within 
that  definition.  A  strike  is  not  necessarily  an  industrial  dispute. 
Then  there  must  be  an  extension  of  the  dispute  beyond  one  State, 
and  it  must  so  extend  as  to  both  parties  to  it.  A  dispute  between 
a  union  of  pastoralists  of  Victoria  only  and  a  union  of  shearers  of 
several  States  as  to  the  wages  to  be  paid  for  shearing  in  Victoria 


(1)  12  How.,  299. 

(2)  114  U.S.,  196,  at  p.  215. 

(3)  54  Fed.  Rep.,  994,  at  p.  999. 

(4)  62  Fed.  Hep.,  82S,  at  p.  831. 

(5)  62  Fed.  Rep.,  835,  at  p.  838. 


(6)  166U.S.,  290,  atp.  343. 

(7)  13  Wall.,  236. 

(8)  3  Can.  S.C.R.,  1. 

(9)  3  C.L.R.,  255,  at  p.  267. 
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H.  C.  OF  A,   could  not  be  said  to  extend  beyond  Victoria.     Nor  would  a  dis- 

1006 

^ ^       pute  between  one  union  of  shearers  of  several  States  with  distinct 

The        bodies  of  employers  in  different  States  be  a  dispute  extending 

^^AM^   beyond  one  State.    The  subject  matter  of  the  dispute  must  extend 

ATED        beyond  one  State.    The  object  is  to  make  provision  for  cases  with 
Government       ''.  •*  ^ 

Railway     which  the  Parliaments  of  the  States  could  not  deal  effectively. 

AND    TrAM- 

WAT  Sebvice  ^^  o^c^  ^^^  ^^^^  ^^  ^  sympathetic  strike  is  introduced  into  the 

Association  definition  of  an  industrial  dispute  extending  beyond  the  limits  of 
The  New    one  State,  the  power  is  given  to  an  organization  of  employ^  at 

Waub  Rail-  any  time  to  bring  any  dispute  within  the  jurisdiction  of  the 

^Employm*^  Commonwealth  Arbitration  Court. 

Association.  [O'Connor  J.— There  might  then  be  a  real  dispute  extending 
beyond  the  limits  of  one  State,  but,  because  the  employers  in 
different  States  do  not  combine,  this  Court  would  not  have  cog- 
nizance of  the  dispute.] 

The  mere  fact  of  combination  would  not  make  a  dispute  one 
extending  beyond  the  limits  of  one  State.     If  a  dispute  is  as  to 
the  rate  of  wages  in  Victoria  it  cannot  be  a  dispute  extending 
beyond  the  limits  of  Victoria.     But  if  the  employers  in  different 
States  were  under  an  agreement  as  to  the  rates  of  wages  and  the 
conditions  of  employment,  then  a  dispute  as  to  wages  or  con- 
ditions of  employment  might  extend  beyond  the  limits  of  one 
State.     The  Parliament  of  the  Commonwealth  has  no  jurisdiction 
except  in  a  dispute  which  actually  extends  beyond  the  limits  of 
one  State^    The  test  is,  are  the  respective  parties  to  the  dispute, 
who  would  be  directly  affected  by  the  aw^ard  of  the  -Court,  the 
same  in  the  several  States  over  which  the  dispute  extends.     The 
association  seeking  to  be  registered  here  could  not  poasibly,  having 
regard  to  the  local  conditions,  be  an  organization  which  could  be 
a  party  to  a  dispute  extending  beyond  the  limits  of  one  State. 
This  may  be  put  on  the  provisions  of  the  New  South  Wales 
Railway  Act,  and  also  on  the  fact  that  the  association  consists  of 
servants  of  a   Government  department.       The  Railways  Com- 
missioners are  trustees  for  the  Government,  and  their  power  is 
limited  to  the  territorial  boundaries  of  New  South  Wales.     They 
could  not  arrange  with  the  Victorian  Commissioners  for  a  com- 
mon rate  of  wages  in  the  two  States.     Railways,  having  been  at 
the  time  when  the  Commonwealth  was  inaugurated  and  for  a 
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long  time  before,  a  recognized  and  ordinary  function  of  Govern-  H.  C.  of  A. 
ment  used  to  enable  the  Governments  to  cany  on  their  police  and 
postal  functions,  it  is  not  necessary  to  show  anything  in  the         thb 

Constitution  which  lifts  up  railways  into  governmental  functions.  ^^^^J^ 
On  that  ground  South  Carolina  v.   United  States  (1)  may  be        atkd 
distinguished,    for    the   judgment  in  that  case  was  based  on     Railway 

this,  that  the  sale  of  liquor  was  not  within  the  contemplation  way'^servici 
of  the  framers  of  the  United  States  Constitution  as  a  function  of  Association 

government.     The  point  taken  by  Higgins  K.C.  as  to  the  limit    The  New 

South 
of  the  functions  of  government  has  never  been  recognized  in  Eng-  Wales  Rail- 

lish  law  :  K  v.  McCann  (2) ;  Nabob  of  Arcot  v.  East  India  Co,  "^kmpT^™ 
(3) ;  Young  v.  SS.  "  Scotia  "  (4) ;  Bainbridge  v.  The  Postmaster-  Association. 
General  (5).  If  the  Commonwealth  Conciliation  and  Arbitration 
Act  is  within  the  competence  of  the  Commonwealth  Parliament, 
they  might  legislate  so  as  to  fix  the  rates  of  wages  to  be  paid  by 
the  States,  and  to  decide  whom  the  States  should  employ.  If  once 
it  is  established  that  railways  are  a  State  instrumentality,  there 
could  be  no  greater  interference  than,  the  provisions  of  this  Act, 
As  to  whether  this  Act  is  within  the  trade  and  commerce  clause 
— sec.  51  (l.)  of  the  Constitution — there  is  no  case  in  the  United 
States  in  which  it  has  been  held  that  that  clause  authorizes 
such  legislation,  and,  when  in  par.  (xxxv.)  of  the  same  section 
express  provision  is  made  as  to  the  extent  to  which  the  Common- 
wealth Parliament  is  clothed  with  power  to  legislate  as  to  con- 
<;iliation  and  arbitration,  on  the  principle  of  expressio  uniiLS 
eocclusio  alterhtSy  the  conclusion  must  be  that  that  power  was  not 
intended  to  be  conferred  by  the  trade  and  commerce  clause.  If 
that  power  were  included  in  the  trade  and  commerce  clause  there 
would  be  no  reason  to  limit  it  to  disputes  extending  beyond  the 
limits  of  one  State,  for  a  dispute  within  one  State  might  very  well 
interfere  with  trade  and  commerce.  The  fact  that  in  sec.  98  of  the 
Constitution  the  trade  and  commerce  clause  is  extended  to  State 
railways  is  an  additional  reason  for  saying  that  the  trade  and 
commerce  clause  was  not  intended  to  cover  power  to  legislate  as 
to  conciliation  and  arbitration  in  regard  to  State  railways.  Even 
if  the   Commonwealth  Conciliation   and  Arbitration  Act  be 

(1)  199  U.S.,  437.  (4)  (1903)  A.C.,  501. 

(2)  L.R.  3  Q.B.,  677,  (5)  (1906)  1  K.B.,  178. 

(3)  3Bro.  CO.,  292. 
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H.  C.  OF  A.  witliin  the  competence  of  the  Commonwealth  Parliament  under 

'  sec.  51  (i.)  of  the  Constitution,  this  Association  cannot  be  regis- 

The  tered,  for  by  sec.  4  "  industrial  dispute  "  is  limited  in  the  same 

Amalgam^  way  as  in  sec.   51  (xxxv.),  viz.,  that  the  dispute  must  be  one 

ATED        extendincr  beyond  the  limits  of  any  one  State.    The  definition  of 
Government  .  .  V    t  •  -r    i         .    t     .i    i  •         .  a        'i-t  f>i  ttt 

Railway     industrial  dispute  m  the  Industrial  Arbitration  Act  (N.S.W.) 

WAY  Service  ^®  practically  the  same  as  that  in  this  Act,  and  therefore  the 
Association  decision  of  this  Court  in  The  Colliery  Employis  Federation  of  the 

Vm 

The  New  Northern  District,  New  South  Wales,  v.  Brown  (1),  is  directly 
Wales  Rajl-  ill  point  as  to  what  is  an  industrial  dispute. 
^EmmIoym'^  Apart  from  the  doctrine  of  expressio  unius  ejrdusio  alterius 
Association,  the  trade  and  commerce  clause  does  not  authorize  legislation  of 
this  kind.  What  is  the  character  of  this  legislation  ?  The  objects 
are  expressly  stated  in  sec.  2.  Those  objects  may  be  shortly 
stated  to  be  the  prevention  or  settlement  of  industrial  disputes 
by  compulsory  determination  of  the  conditions  of  employment. 
The  whole  essence  of  the  legislation  is  compulsion.  The  re- 
mainder, as  to  registration, ,&c.,  is  machinery.  The  provisions  as 
to  conciliation  are  compulsory  so  far  at  any  rate  as  bringing  the 
parties  together  is  concerned.  There  is  a  distinction  between 
the  Australian  Constitution  and  that  of  the  United  States  as  to 
the  mode  in  which  the  power  in  regard  to  trade  and  commerce 
is  granted.  In  the  former  case  Parliament  has  power  "  to  make 
laws  for  the  peace,  order,  and  good  government  of  the  Common- 
wealth "  with  respect  to  trade  and  commerce  among  the  States 
while  in  the  latter  case  Congress  has  power  "  to  regulate  com- 
merce "  among  the  States  (Art,  I.,  sec.  8  of  the  United  States 
Constitution).  The  power  is  very  general  in  both  cases  and  is 
only  limited  by  the  meaning  of  "  trade  and  commerce  "  in  the 
one  case  and  "  commerce  "  in  the  other.  Apart  from  that  there 
is  no  greater  power  given  here  than  in  the  United  States.  As 
to  the  meaning  of  "  trade  and  commerce  " :  See  Citizens  In- 
surance Co,  of  Canada  v.  Parsons  (2).  As  to  the  meaning  of 
"  commerce " :  See  Gloucester  Ferry  Co.  v.  Pennsylvania  (3). 
The  Courts  of  the  United  States  have  always  refused  to  give  an 
exhaustive  definition  of  the  power  to  regulate  commerce.  That 
power  includes,  according  to  American  decisions,  (1)  power  to 

(1)  3  C.L.R.,  255.  (2)  7  App.  Cas.,  96.  (3)  114  U.S.,  196. 
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prevent  obstructions  to  commerce,  and  (2)  power  to  restrict  or  pro-   H.  C.  of  a. 
hibit  commerce  of  a  kind  which  is  hurtful  to  the  public  welfare :        ^®^* 
Lottery  Case  (1).     The  power  to  prevent  obstructions  to  com-         xhk 
merce  includes,  (a)  power  to  prevent  or  remove  all  kinds  of   Fkdkbated 
physical   interference   with   interstate   commerce,  (b)  power  to        ated 
prevent  any  action  by  the  states  the  efrect   of    which   is  to     Railway 
impose  any  tax    or   embargo  on  interstate  commerce,  and  (c)  v,^servTcii 
power    to    prohibit    agreements    between    individuals     in    re-  Association 
straint  of  interstate   commerce.      There   is   a  clear   consensus    The  New 

SoDTH 

of  opinion  that  the  power  to  regulate  commerce  does  not  Wales  Rail- 
indude  power  to  control  the  relations  of  employers  and  ^^E^p^^^ 
employes  or  of  associations  of  employers  and  of  employes  in  Association. 
respect  of  employment.  In  In  re  Debs  (2)  the  power  is  clearly 
limited  to  the  illegal  results  of  agreement.  The  contract  of 
employment  must  be  a  contract  of  interstate  commerce.  If  the 
act  done  is  illegal  the  combination  to  do  it  is  illegal.  Many 
things  which  clearly  interfere  with  interstate  commerce'have  been 
held  not  to  be  within  the  power.  If  all  that  can  be  proved  is  an 
agreement  to  endeavour  by  stopping  work  to  obtain  better  terms 
of  employment,  that  of  itself  is  not  sufficient  to  found  jurisdiction 
in  the  federal  Courts;  see  United  States  v.  Workingmen's  Anial- 
gamated  Council  of  New  Orleans  (3) ;  United  States  v.  E.  G, 
Knight  Co.  (4) ;  United  States  v.  Trans- Missouri  Freight  Asso- 
ciation (5) ;  United  States  v.  Joint  Traffic  Association  (6) ;  Hop- 
kins w  United  States  (7) ;  Northern  Securities  v.  United  States 
(8);  Anderson  v.  United  States  (d);  Addyston  Pipe  and  Steel 
Co  V.  United  States  (10).  It  may  be  possible  for  the  Common- 
wealth Parliament  under  the  trade  and  commerce  clause  to 
enact  tliat  any  combination  to  direcfly  impede  interstate  trade  is 
an  offence,  but  it  could  not  make  it  an  offence  for  the  workmen 
employed  by  carriers  carrying  on  business  beyond  the  limits  of 
one  State  to  agree  to  stop  work.  See  Montague  &  Co.  v.  Loivry 
(11);  Norther7i  Securities  Co.w.  United  States  (12);  Patterson  v. 
Bark  Eicd^ra  (13). 

(1)  188  U.S.,  321,  at  p.  352.  (8)  193  U.S.,  197,  at  p.  397. 

(2)  158  U.g.,  564.  (9)  171  U.S.,  604.  at  p.  615. 

(3)  54  Fed.  Rep.,  994,  at  p.  1,000.  (10)  175  U.S.,  211,  at  p.  228. 

(4)  156  U.S.,  1.  (11)  193  U.S.,  38. 

(5)  166  U.S.,  290,  at  p.  325.  (12)  193  U.S.,  197,  at  p.  342. 

(6)  171  U.S.,  505,  at  p.  565.  (13)  190  U.S.,  169. 

(7)  171  U.S.,  578,  at  p.  587. 
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H.  C.  OF  A.       Isaacs  A.-G.  (witli  him  Bavin\  for  the  Commonwealth.    The 

1906 

^ ]^       CortiTYwnwealth  Conciliation  aiid  Arbitration  Act  1904  is  within 

The        the  powers  conferred  by  sec.  51  (I.)  of  the  Constitution.     No  dis- 

Amalqam^   tinction  need  be  drawn  between  trade  and  commerce  in  that  sub- 

ATED        section.     Once   a  subject  matter   is   within   the  power   of  the 

Railway     Commonwealth  Parliament  the  power  of  Parliament  as  to  that 

WAY  Service  subject  is  plenary.   In  many  cases  in  the  United  States  it  has  been 

^Th^'new*  ^^  ^^^^  ^^  ^  ^yic^h,  matters  the  States  cannot  interfere,  in  others 

South       that  the  States  can  interfere  until  the  Commonwealth  Parliament 

W  AT  ITQ    "R-ATT 

WAY  Tkaffic  passes  a  law  dealing  with  the  matter.      See  Peik  v.  Chicago  and 
A8s^m?ioN.  North-Western  Raihvay  Co.  (1).      The  Commonwealth  has  un- 

limited  power  over  interstate  commerce,  and  that  power  is  not 

limited  to  an  unfair  use  of  interstate  commerce.  The  power  is 
as  large  as  that  which  the  Parliament  of  Victoria  has  over  its  own 
commerce :  Sinith  v.  Ahihama  (2) ;  Nashville  Chattanooga  and 
St  Louis  Raihvay  v.  Alabavia  (3),  The  Supreme  Court  of  the 
United  States  assumed  in  those  cases  that  Congress  could  legis- 
late in  some  way  that  would  prevent  the  States  from  legislating 
in  the  same  way. 

[Barton  J. — Could  the  Commonwealth  Parliament  order  a 
State  to  make  a  railway,  on  which  was  carried  interstate  trade, 
of  a  certain  gauge  ?] 

The  Commonwealth  Parliament  could  not  order  that  thing  to 
be  done,  but  they  could  say  that  no  interstate  traffic  should  be 
carried  on  a  railway  of  a  certain  gauge. 

[Griffith  C.J. — Suppose  on  one  construction  of  the  Constitu- 
tion the  result  would  be  that,  if  a  power  said  to  be  conferred  by 
it  were  exercised,  the  whole  federation  would  break  up,  should 
not  this  Court  give  a  narrower  construction  to  the  Constitution  ?] 
That  argument  has  been  used  in  the  United  States,  but  never- 
theless it  has  been  held  that  if  a  power  is  found  in  the  Constitu- 
tion, being  given  by  the  people,  it  may  be  used  without  fear. 
The  ordinary  meaning  of  words  must  be  taken  in  construing  the 
Constitution.  A  construction  which  may  cripple  the  development 
of  the  Commonwealth  should  be  rejected.  In  the  United  States 
it  has  been  held  that  each  of  the  grants  of  power  is  a  separate 

(1)  94  U.S.,  164,  at  p.  177.  (2)  124  U.S.,  465,  at  p,  480. 

(3)  128  U.S.,  96. 
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grant  without  limitations.     In  D'Emden  v.  Pedder  (1)  this  Court  H.  C.  of  a. 
held  that,  as  far  as  they  were  applicable,  they  would  follow  the 
United  States  cases.  Xhk 

[Griffith  C.J. — That  is  as  to  the  construction  of  identical  ^^^^^^J^^ 
words  where  their  meaning  is  not  altered  by  the  context.]  ated 

(tOVKRNMKNT 

Under  the  commerce  clause  of  the  United  States  Constitu-     Railway 
tion  it  has  been  held  that  by   reason   of  the  Interstate   Com-  watTserv^ce 
merce  Act   1887,  which   provided    that  it  should  be  unlawful  Association 

for  an  interstate  carrier  to  charge  more  or  less  than  the  rate    The  New 

Sooth 
fixed  in  the  schedule  of  rates  which  was  required  to  be  printed  Wales  Rail- 

and  published,  a  State  Act  making  it  unlawful  for  a  rail-  ^employ^^^ 
way  company  to  charge  a  greater  sum  for  freight  than  Association. 
was  specified  in  the  bill  of  lading  was  rendered  invalid :  Gtdf, 
Colorado  and  Santa  F6  Railway  Co.  v.  Hejley  (2).  That 
case  shows  that  a  State  Statute  valid  in  itself  is  rendered 
invalid  by  reason  of  legislation  of  Congress,  and  that  Congress 
has  power  to  fix  a  maximum  and  minimum  rate  for  the  inter- 
state can-iage  of  goods.  See  also  Baird  v.  St.  Loaia  (3);  Cin- 
cinnati,  New  Orleans  and  Texas  Pacific  Railway  Co.  v. 
Interstate  Commerce  Commissioners  (4).  In  Interstate  Cominerce 
Commissioners  v.  Cincinnatiy  New  Orleans  and  Texas  Pacifijc 
Railway  Company  (5),  it  was  said  that  Congress  might  itself 
prescribe  rates  for  the  interstate  carriage  of  goods  or  might 
delegate  the  power  to  prescribe  those  rates  to  some  subordinate 
tribunal.  In  Interstate  Commerce  Commissioners  v.  Detroit, 
Orand  Haven  and  Milwaukee  Railway  Co.  (6)  in  the  opinion  of 
the  Court,  occurs  the  following  passage  : — "  It  must  be  conceded 
that  a  State  railroad  corporation,  when  it  voluntarily  engages  as  a 
common  carrier  in  interstate  commerce  by  making  arrangements 
for  a  continuous  carriage  or  shipment  of  goods  and  merchandise, 
is  subjected,  so  far  as  such  traffic  is  concerned,  to  the  regulations 
and  provisions  of  the  Act  of  Congress  "  {Interstate  Commerce 
Act  1887).  See  also  Wabash,  St.  Louis  and  Pacifix)  Railway  Co. 
V.  Illinois  (7).  Freedom  of  trade  between  States  does  not  mean 
freedom  from  regulation.     It  may  mean  freedom  from  taxation. 

(1)  1  C.L.R.,  91.  (5)  167  U.S.,  479,  at  pp.  494,  505. 

(2)  158  U.S.,  98.  (6)  167  U.S.,  633,  at  p.  642. 

(3)  41  Fed.  Rep.,  692.  t7)  118  U.S.,  657. 

(4)  162  U.S.,  184. 
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fl.  C.  OF  A.  Xs  to  implied  powers  as  a  means  for  carrying  out  enumerated 
powers,   see   M'Culloch  v.   Mainland  (1).      As   to  the  nature 

The  of  the  power  to  regulate  interstate  commerce,  see  the  Lottery 
Ama^am^   Cose    (2).      In   the   following  cases  the   exercise   by   Congress 

ATED        of   the   power   to   regulate   interstate  commerce  has  been  held 

Government  '■  °  r       •      n    -i  >-# 

Railway     to    be   valid:     United    States   v.    St   Louu  Rauway   Co.  (3); 
WAY  Service  Johnson  v.  Southern  Pacific  Co,  (4) ;  United  States  v.  Southemi 
Association  Railway  Co.   (5).     See  also   Judson  on  Interstate  Commerce, 
The  New    p.    382.       In   dealing    with   the  powers   of    the    Indian  legis- 
Wales  Rail-  lature,  Lord  Selboime  L.C.,  in  The  Queen  v.  Burah,  t-aid  (6) : — 
^Emm!oyk"^  "  ^^^  Indian  legislature  has  powei-s  expressly  limited  by  the  Act 
Association,  of  the  Imperial  Parliament  which  created  it,  and  it  can,  of  course, 
do  nothing  beyond  the  limits  which  circumscribe  these  powers. 
But,  when  acting  within  those  limits,  it  is  not  in  any  sense  an 
agent  or  delegate  of  the  Imperial  Parliament,  but  has,  and  was 
intended  to  have,  plenary  powers  of  legislation,  as  large,  and  of 
the  same  nature,  as  those  of  Parliament  itself.     The  established 
Courts  of  Justice,  when  a  question  arises  whether  the  prescribed 
limits  have  been  exceeded,  must  of  necessity  determine  that  ques- 
tion ;  and  the  only  way  in  which  they  can  properly  do  so,  is  by 
looking  to  the  terms  of  the  instrument  by  which,  affirmatively, 
the  legislative  powers  were  created,  and  by  which,  negatively, 
they  are  restricted.     If  what  has  been  done  is  legislation,  within 
the  general  scope  of  the  affirmative  words  which  give  the  power, 
and  if  it  violates  no  express  condition  or  restriction  by  which  that 
power  is  limited  (in  which  category  would,  of  course,  be  included 
any  Act  of  the  Imperial  Parliament  at  variance  with  it),  it  is  not 
for  any  Court  of  Justice  to  inquire  further,  or  to  enlarge  con- 
structively those  conditions  and  restrictions." 

[Griffith  C.J. — That  statement  is  not  exhaustive.  You  must 
look  at  the  context  and  the  surrounding  circumstances  in  order 
to  see  what  the  meaning  of  the  words  is.] 

At  any  rate,  the  meaning  of  the  affirmative  words  arrived  at  in 
that  way  is  to  be  cut  down  only  by  express  restrictions,  and  the 
Court  will  not  constructively  enlarge  those  restrictions.     Even  if 


(1)  4  Wheat.,  316,  at  p.  421. 

(2)  188  U.S.,  .321,  at  p.  347. 

(3)  107  Fed.  Rep.,  870. 


(4)  196  U.S..  1. 

(5)  135  Fed.  Rep.,  122. 

(6)  3  App.  Cas.,  889,  at  p.  904. 
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the  United  States  Supreme  Court  for  a  time  took  a  somewhat    H.  C.  of  a. 
narrow   view  of  the  power  of   Congress   under  the   commerce 
clause,   it   has   since  gone   back  to  the  larger  view   taken   in        xhe 
MCuUoch  V.  Maryland  (1),  and  Gibbons  v.   Ogden  (2).     How  ^l^l^l"^, 
large  the  view  is  is  seen  in  Crandall  v.  State  of  Nevada  (3).        atkd 
There  appears  to  be  no  case  except  United  States  v.  Boileau  (4),     Railway 
in  which  legislation  under  the  commerce  clause  has  been  upset.  waT  Service 
As  to  what  is  interstate  trade,  see  Interstate  Commerce  Com-  Association 
mission^rs  v.  Bdlaire  Railway  Co.  (5) ;   United  States  v.  Chicago    The  New 

SODTH 

Bail/way  Co,  (6) ;  Hanley  v.  Kansas  City  Southern  Railway  Wales  Rail- 
Co.  (7).  As  to  the  power  of  the  States  to  interfere  with  inter-  "^em^™  "^ 
state  traffic,  see  Louisville  Railroad  Co.  v.  Railroad  Com-  Association. 
m/ission^rs  (8). 

Sec.  51  (i.)  of  the  Constitution  being  unlimited,  sec.  98  is 
inserted  for  greater  caution  to  show  that  it  was  clearly  intended 
that  the  power  as  to  trade  and  commerce  should  extend  to  State 
railways.  That  is  borne  out  by  the  use  of  the  word  "  extends  " 
instead  of  "shall  extend."  Apart  from  sec.  102  there  would 
have  been  power  to  prohibit  preference  or  discrimination  by  the 
States  as  to  railways,  and  sec.  102  is  a  restriction  on  that  power. 

[Griffith  C.J. — As  to  sec.  102  being  restrictive,  Jessel  M.R., 
in  Ex  parte  Stephens  (9),  speaks  of  "  the  well-known  rule,  that 
when  there  is  a  special  affirmative  power  given  which  would  not 
be  required  because  there  is  a  general  power,  it  is  always  read  to 
import  the  negative,  and  that  nothing  else  can  be  done."] 

Sec.  104  is  an  admission  that  State  railways  engaged  in 
interstate  carriage  of  goods  are  subject  to  the  Commonwealth 
Parliament,  and  is  a  limitation  on  sec.  98.  If  sec.  104  con- 
tains the  only  power  the  Commonwealth  has  to  deal  with  State 
railways,  then  the  last  words  of  sec.  98  are  nugatory. 

In  its  original  form  in  the  draft  bill  sec.  102  contained  the 
restrictive  words  only :  See  Quick  and  Garran's  Constitution  of 
the  Australian  Commonwealth,  p.  902.  As  to  the  powers  of 
Congress  under  the  commerce  clause  with  regard  to  navigation 


(1)  4  Wheat.,  316. 

(2)  9  Wheat.,  1. 

(3)  6  Wall.,  35. 

(4)  So  Fed.  Rep.,  425,  at  p.  435. 
(6)  77  Fed.  Rep.,  942. 


(6)  81  Fed.  Rep.,  783. 

(7)  187  U.S.,  617. 

(8)  19  Fed.  Rep.,  679,  at  pp.  698-700. 

(9)  3Ch.  D.,  659,  at  p.  660. 
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H.  C.  OF  A.  and  shipping :  See  Pattersomx  v.  Bark  Eudora  (1) ;  Robertson  v, 

1906.  Baldwin  (2);   Allgeyev  v.  Louisiana  (3);  Lonl  v.  Steamship 

The  Cmnpany  (4).     In  the  last  mentioned  case  it  was  decided  that  a 

^DEBATED  j^j^jp  ^^  ^j^^  j^jgj^  j^^^g  qj^  g^  voyage  between  two  States  is  subject 

ATED        to  the  regulating  power  of  Congi*eas.     The  navigation  laws  of 
Railway     the  United  States  always  have  dealt  with  the  wages  of  seamen : 
watTse^vTce  ^^®  Hartshmmii  Railroad  and  Commerce  Clause ,  p.  23.     In 
Association    United  States  v.  E,  C.  Knight  Comjxiny  (5)  it  was  held  that  the 
The  New    creation  of  a  monopoly  in  a  manufacture  was  not  affected  by  the 
Walks  Hail-  Sherman  Act  (26  Stat.,  209),  which  only  prohibited  the  creation 
^Employ*"^  ^^  monopolies  in  interstate  trade  or  commerce.     It  was  there 
Association,  pointed  out  that  a  contract   directly  relating  to  manufacture^ 
although  indirectly  or  incidentally  affecting  commerce  between 
States,  was  not  within  that  Act.    The  distinction  between  manu- 
facture and  commerce  is  further  dealt  with  in  Addyston  Pipe 
and  Steel  Co.  v.  United  States  (6):  See  also  Munn  v.  lUmaisiT). 
A  strike  of   coal  miners  would  be  in  the  same  position  as  a 
monopoly  of  manufacture  so  far  as  the  power  of  Congress  to 
deal  with  it.     As  to  strikes  :  See  United  States  v.  Wm^kinyinen's 
Amahjanuited  Council  (8) ;   United  States  v.  Elliott  (9) ;  Arthur 
V.  Oaken  (10).     The  Courts  of  the  United  States  have  been  forced 
to  the  position  that  the  requirements  of  a  growing  nation  compel 
uniformity  of  action  in  connection  with  interstate  commerce. 

Sec.  51  (xxxv.)  of  the  Constitution  is  one  of  the  enumerated 
powers  and  is  without  any  express  qualification.  The  doctrine  of 
expvessio  uniu^  exclusio  cdteriua  does  not  apply  to  that  section. 
The  power  granted  is  as  to  conciliation  and  arbitration,  and  that 
is  what  is  expressed.  It  is  not  a  power  to  make  laws  with  regard 
to  industrial  disputes  extending  beyond  the  limits  of  one  State, 
but  it  is  a  power  to  make  laws  with  respect  to  conciliation  and 
arbitration.  If  the  power  were  not  there,  the  Commonwealth 
Parliament  would  have  no  power  to  deal  with  industrial  disputes 
unless  they  were  connected  with  interstate  commerce.  This  power 
is  wider  tlian  that  in  the  trade  and  commerce  clause.     If  it  is  not 

(1)  190  U.S..  169.  (6)  175  U.S.,  211,  at  p.  238. 

(•2)  165  U.S.,  275.  (7)  04  U.S.,  113. 

(3)  165  U.S.,  578.  (8)  54  Fed.  Rep.,  994,  at  p.  1000. 

(4)  190  U.S.,  541.  (9)  62  Fed.  Rep.,  801. 

(5)  156  U.S.,  1.  (10)  63  Fed.  Rep.,  310. 
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the  clause  is  useless.     It  must  extend  to  disputes  not  connected  H*  0.  of  A. 

with  interstate  commerce.     There  is  no  reason  why  it  should  be  ^ \ 

limited.    Disputes  extending  beyond  one  State,  but  not  connected  thk 

with  interstate  commerce,  affect  the  welfare  of  the  Commonwealth  ^j|^aloam^ 

iuat  as  much  as  if  the  disputes  were  connected  with  interstate  _     atbd 
"  ....  Government 

commerce,  and  whether  the  industrial  enterprise  is  carried  on     Railway 

by  a  State  or  by  private  individuals.  The  only  questions  are,  ^ay  S»rvice 
does  the  industry  extend  beyond  one  State,  and  does  the  dispute  Association 
extend  beyond  one  State?  Here  the  industry  is  that  of  caiTying.  The  New 
The  businesses  carried  on  by  the  Railways  Commissioners  in  Wales  Rail*- 
Victoria  and  New  South  Wales  are  the  same.  They  are  both  ^^employ™^ 
common  carriers.  An  industrial  dispute  extending  beyond  one  Association. 
State  is  not  limited  to  a  dispute  between  one  employer  and 
the  employ^  of  one  employer.  All  the  Constitution  looks 
at  is,  what  is  the  fact  at  the  time  of  the  dispute  ?  Does  the 
dispute  in  fact  extend  beyond  one  State  ?  If  there  were<  disputes 
between  pastoralists  and  shearers  all  over  Australia  as  to  the  rate 
of  wages  without  any  combination  between  either  employers  or 
employes,  that  would  be  a  dispute  extending  beyond  one  State. 
There  must,  however,  be  unity  of  action  on  each  side.  As  to  the 
meaning  of  "industrial  dispute,"  see  Sidi^ey  WebVs  iTidnstrial 
Democracy,  ed.  of  1902,  p.  241 ;  Mr,  and  Mrs.  Sidney  Webb's 
History  of  Trades  Unionism,  6th  ed.,  p.  446 ;  Report  of  Royal 
Commission  on  Strikes  (N.S.W.),  p.  27;  Arlritration  Act  1894 
(South  Australia),  No.  589  ;  Arbitmtioii  Act  1894  (N.Z.),  No.  18; 
CimcilioMon  Act  1896  (Eng.)  (59  &  60  Vict.  c.  30);  Consjriracy 
and  Protection  of  Prope^iy  Act  1875  (Eng.)  (38  &  39  Vict.  c.  86) ; 
Conspiracy  and  Protection  of  Proj>erty  Act  1889  (Tas.),  No.  28 ; 
Arbitration  Act  (1900)  (W.A.),  No.  20 ;  H,  D.  Lloyd's  Country 
unthcnvt  Strikes,  p.  ix.  A  business  carried  on  by  a  State  may 
extend  beyond  one  State,  for  the  State  may  authorize  a  corpora- 
tion of  its  own  creation  to  carry  on  businesses  in  another  State. 
There  must  at  the  present  time  be  running  agreements  between 
the  Commissioners  of  Railways  of  Victoria  and  New  South  Wales, 
and  those  of  Victoria  and  South  Australia.  Sec.  51  (xiii.)  of  the 
Constitution  provides  expressly  for  "State  banking  extending 
beyond  the  limits  of  the  State  concerned,"  and  if  the  State 
banking  does  extend  beyond   those  limits,  the  Commonwealth 

vou  IV.  34 
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H.  C.  OF  A.   Parliament  has    power  over  the  whole  of  the   State  banking. 

^^^"        Similarly  in  sec.  51  (xiv.)  as  to  State  insurance.     So  also  sec.  98 

Thk        assumes    that    State    railway     business    may    extend    beyond 

Fkderatkd  Qjjg  State.    The  government  of  a  State  may  assume  any  func- 

ATED        tion  it  chooses,  but  it  cannot  by   assuming  a  function   lessen 

Railway     the  power  of  the  Commonwealth.      The  only  express  limitation 

waT  SkrvTck  ^^^^^^^^  ^"   ^^®  Constitution  on   the  power  of  the  Common- 

AssociATioN  ^realth  to  interfere  with  State  property  is  that  contained  in  sec. 

The  New    114  as  to  taxation  :  See  Clark's  Australian  Constitutional  Lau\ 

Wales  Rail-  2nd  ed.,  p.  175.    The  language  of  sec.  51  (xxxv.)  being  unqualified, 

^^Employes'^  ^^  ^^  ^^^  ^^^  other  side  to  show  that  limitations  are  to  be  implied  in 

Association,  favour  of  State  railways.     So  far  as  the  carrying  industry  of 

Australia  is  concerned,  the  power  in  sec.  51  (xxxv.)  would  fail  if 

the  limitations  contended  for  are  adopted.     The  true  course  is  to 

leave  the  words  at  large,  and  unencumbered,  and  leave   their 

application  to  the  good  sense  of  the  people,  exercised  through  the 

federal  legislature.     No  one  can  say  that  it  is  a  dangerous  thing 

to  leave   the   settlement  of  disputes  in  the  interstate  carrying 

industry  to  the  control  of  the  only  body  which  has  any  means  of 

dealing  with  them  effectively  at  one  stroke. 

[They  also  referred  to  Interstate  Coinrrwrce  ComTnis&ion  v. 
Brimsto^i  (1);  Legal  Tender  Case^  (2);  Clark's  Australian 
Constitutioiud  Law,  2nd  ed.,  p.  148 ;  Judson  on  Interstate  Coin- 
niercey  p.  4 ;  Collector  v.  Day  (3) ;  Carr  v.  State  (4).] 

Rolin  was  allowed  to  reply  to  the  arguments  for  the  Com- 
monwealth, the  right  of  general  reply  being  reserved  to  the 
respondents. 

The  fact  that  no  exception  in  favour  of  the  States  is  made 
in  sec.  51  (xxxv.),  while  in  other  sections  such  an  exception  is 
expressly  made,  is  no  reason  for  saying  that  such  an  exception 
is  not  to  be  implied  in  sec.  51  (xxxv.).  The  express  exceptions 
are  made  ex  abundanti  cauteld.  Oorton  Local  Board  v.  Prison 
Commissioners  (5). 

[O'Connor  J.  referred  to  Victorian  Railways  Commissioners 
v.  Broivn  (6). 

(1)  154  U.S.,  447,  at  p.  472.  (4)  22  Amer.  St.  Rep.,  624. 

(2)  12  Wall.,  457,  at  p.  544  (5)  (1904)  2  K.B.,  165  (»i). 
v3)  11  Wall.,  113,  at  p.  126.           (6)  3  C.L.R.,  316,  at  p.  341. 
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Griffith  C.J.  referred  to  Roberta  v.  Ahem  (1).]  H.  C.  of  a. 

The  same  principle  is  laid  down  in  HovTisey  Urban  Council  v.       ^ * 

Hennell  (2),     The  rule  there  laid  down  and  which  applies  to  the         the 
Crown  being  bound  by  a  domestic  Act  may  be  stated  in  the  same   ^^M^,^^][^p 
words  with  regard  to  State  instrumentalities  and  the  Consti-        ^tkd 
tution.    The  intention  that  a  State  instrumentality  is  to  be  bound     Railway 

,     ,       ,  AND  Tram- 

must  clearly  appear.  .  ^^ay  Service 

[O'Connor  J. — A  State  instrumentality  may  be  affected  with-  association 

out  interfering  with  its  efficiency.     It  may  be  that  for  some    The  New 

^  .  .  South 

purposes  a  Government  railway  may  be  interfered  with.     But  if  Wales  Rail- 

the  instrumentality  would  be  aflFected  in  its  efficient  exercise  the  ^^employes*^ 
rule  referred  to  might  apply  :  Railroad  Co,  v.  Peniston  (3).]  Association. 

In  that  case  the  tax  was  on  property  only.  But  such  a 
corporation,  although  for  some  purposes  an  instrumentality,  is 
not  so  for  all  purposes. 

[Barton  J. — The  Constitution  is  intended  to  delimit  the  re- 
spective powers  of  the  Commonwealth  and  of  the  States,  and, 
where  an  intrusion  by  the  Commonwealth  on  the  States  is  in- 
tended, you  expect  it  to  be  expressly  provided  or  necessarily 
implied.] 

See  also  Tiedevutnns  State  and  Federal  Control  of  Persoiud 
Property,  2nd  vol.,  p.  989;  Central  Pacific  Railroad  Co.  v. 
California  (4);  TJtoinas  v.  Pacific  Railroad  (5).  It  is  said 
that  the  power  given  by  the  Commonwealth  Conciliation  cnul 
Arbitration  Act  1904  over  State  railways  is  in  aid  of  the  States 
and  does  not  impose  a  burden  on  them,  but  that  might  be  said  of 
all  federal  Acts.  The  State  railways  are  State  instrumentalities, 
just  as  the  post  oflSce  is :  Whitfield  v.  Lord  Le  Despencer  (6) ; 
and  the  banks  which  were  the  subject  matter  of  consideration  in 
M'CvUoch  v.  Maryland  (7) ;  and  Osborne  v.  Bank  of  United 
States  (8).  See  also  United  States  v.  Railroad  Co,  (9);  State  of 
Georgia  v.  Atkiiis  (10);  South  Carolina  v.  United  States  (11); 
Harvard  Law  Review,  Feb.  190t),  p.  287  ;  Ainbrosini  v.  United 
States  (12).     The   fact  that  the  State  has  chosen  to  vest  the 

(1)  1  C.L.R.,  4()6.  (7)  4  Wheat.,  316. 

(2)  (1902)  2  K.B.,  73,  at  p.  80.  (8)  9  Wheat.,  738. 

(3)  18  Wall.,  5.  (9)  17  Wall.,  32,  at  p.  329. 

(4)  162  U.S.,  9.  (10)  1  Abbott,  22. 

(5)  9  Wall.,  579.  (11)  199  U.S..  437. 

(6)  Cowp.,  754.  (12)  187  U.S.,  1. 
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H.  C.  OF  A.  railways  in  persons  who  have  a  discretion  does  not  render  the 

railways  any  the  less  a   State  instrumentality.     To  hold  the 

The        contrary  would  be  to  shut  out  the  judiciary  from  being  a  govern - 

^MALGAM^   mental  function:  See  Ihinhcir  v.  Giuirdicins  Ardee  Union  (1). 

ATBD       Any  Government  can  appoint  its  own  accents  and  may  make 
Government    ,,.,,,  t  . 

Railway     them  liable  to  be  sued  or  not  as  it  chooses. 
AND  Tram- 
way Service      [Higginfi  K.C. — A  railway  is  not  an  essential  function  of  the 
Association   ^,    ,      ^ 
V.  States.] 

The  New         -e.t       .  ,       ,     , 

South  P^or  is  a  bank,  but  the  principle  applies  to  it.     The  power  to 

WAT  Traffic  control  this  Government  function  does  not  at  any  rate  extend  so 

Employes    f^^^^.  g^  conciliation   and  arbitration.      Inasmuch   as  conciliation 
Ahsociation. 

and  arbitration  are  dealt  with  in  sec.  35  of  the  Constitution,  and 

Government  railways  are  not  refen*ed  to  there,  the  power  of 
conciliation  and  arbitration  as  to  Government  railways  will 
not  be  implied  from  sees.  51  (i.)  and  98.  The  same  prin- 
ciples must  be  applied  to  the  construction  of  the  Constitu- 
tion as  apply  to  any  other  Act :  State  of  Tasmania 
V.  Commonwealth  of  Aiistralia  (2).  The  maxim  expressum  facit 
cessare  taciturn  applies :  Noi^ton  on  Deeds,  pp.  116,  500 ;  Noke's 
case{^)\  Aspdin  v.  Aicstin  (4);  Hare  v.  Horton  (5);  London 
Association  of  Shipowners  and  Brokers  v.  London  and  India 
Docks  Joint  Committee  (6).  There  it  was  held  that  the  express 
grant  of  powers  operated  as  a  limitation.  As  to  the  application 
of  the  maxim  genera libus  specialia  derogant,  see  Dwarris  on 
Statutes,  2nd  ed.,  p.  605,  citing  Warden  of  St.  PauVs  v.  Dean  of 
St.  PauVs  (7)  ;  Sat£s  v.  Knight  (8);  Kidston  v.  Emjnre  Marine 
Ins^trance  Co.  (9):  Black's  Interpretation  of  Laws,  p.  139; 
Citizens  Insnuraiue  Co.  of  Caiuida  v.  Parsons  (10).  The  whole 
subject  of  conciliation  and  arbitration  is  taken  out  of  the  trade 
and  commerce  clause,  and  is  dealt  with  in  sec.  51  (xxxv.).  From 
sec.  101  it  may  be  inferred  that  whatever  matters  were  intended 
to  be  included  in  sec.  51  (i.)  were  such  as  could  be  dealt  with  by 
the  Inter-State  Commission  under  sec.  101,  and  that  would  not 
include  conciliation  and  arbitration.     As  to  what  is  interstate 


(1)  (1897)2I.R.,76. 

(2)  1  C.L.H.,  329,  at  p.  338. 

(3)  14  Rep.,  806. 

(4)  5Q.B.,671. 

(5)  5  B.  &  Ad.,  715. 


(6)  (1892)  3  Ch.,  242,  at  p.  250, 

(7)  4  Price.  78. 

(8)  3T.R.,  442. 

(9)  L.R  .1  C.P.,  535,  at  p.  546, 

(10)  7  App.  Cas.,  96. 
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commerce,  see  Hopkins  v.   United  States  (1);  Hooper  v.  Cali-   H.  C.  ofA. 
fomia  (2);    Paiti  v.  Virginia  (3).     Railways  are   not  inter-       v__^ 
state  commerce,  but  transportation  by  rail  is,  and  the  relations         the 
between  the  owners  of  railways  and  their  employes  are  not  part    amaloam^ 
of  commerce,  but  are  only  incident  to  it.    The  Commonwealth  ^^    ^tjsd 
Parliament  may  legislate  so  as  to  prevent  interference  with  inter-     Railway 

AND   '1*RAM* 

state  commerce,   but  it  cannot  legislate  to  prevent  something  ^^^y  Skkvick 
which  possibly  may,  as  one  of  its  results,  interfere  with  interstate  Association 

commerce.     As  to  the  arcfument  based  on  laws  in  the  United    Thb  New 

^  South 

States  relating  to  seamen,  they  cannot  apply,  for  such  laws  are  Walks  Rail- 

not  under  the  trade  and  commerce  clause,  but  are  made  under  the  ^  employes 
Admiralty  jurisdiction.  Prentice  and  Eyan's  Commerce  Clause,  Association. 
p.  95 ;  In  re  Gamett  (4).  Assuming  that  laws  relating  to 
employment  in  interstate  commerce  might  be  made  under  the 
trade  and  commerce  clause,  this  particular  law  is  not  so  made,  for 
it  includes  other  matters  in  such  a  manner  that  it  is  impossible  to. 
disassociate  the  matters  which  would  properly  come  under  the 
trade  and  commerce  clause  from  the  other  provisions.  The  Act 
must  therefore  be  held  to  be  unconstitutional  so  £ar  as  the  trade 
and  commerce  clause  is  concerned.  In  other  words,  assuming 
that  the  Commonwealth  Parliament  has  power  to  deal  with  the 
relationship  of  master  and  servant  in  matters  connected  with 
interstate  commerce,  it  has  in  this  Act  dealt  with  that  relation- 
ship in  so  broad  a  way  that  it  might  be  affected  apart  altogether 
from  interstate  trade.  The  provisons  of  the  Act  are  plainly  not 
severable :  Trade  Marks  Cases  (5).  The  power  under  the  trade 
and  commerce  clause  goes  no  further  than  regulating  interstate 
traffic,  and  does  not  extend  to  interference  with  the  wages  or 
conditions  of  employment  of  persons  engaged  in  interstate  traffic. 
Weste-i^h  Union  Telegraph  Co.  v.  Pendleto7i  (6).  The  power  is 
really  to  secure  the  carrying  out  of  the  provision  in  sec.  92  of  the 
Constitution  that  trade,  commerce,  and  intercourse  among  the 
States  shall  be  absolutely  free.  The  actual  transportation  is  the 
only  thing  which  directly  has  to  do  with  interstate  trade  and 
commerce.      The  connection  between  wages  or  conditions  of 

(1)  171  U.S.,  578,  at  p.  593.  (4)  141  U.S.,  1,  at  p.  15. 

(2)  155  U.S.,  648,  at  p.  655.         (5)  100  U.S.,  82,  at  p.  98. 

(3)  8  WaU.,  168.  (6)  122  U.S.,  347. 
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H.  C.  OF  A.  employment  and  interstate  trade  and  commerce  is  too  remote.  In 
order  that  there  may  be  an  industrial  dispute  extending  beyond 

Thk  ^^^  limits  of  one  State,  within  the  meaning  of  sec.  51  (xxxv.), 
Fkdebatfd   ^h^r^j  niust  he  either  identity  of  employment  or  an  association  of 

ATED        employers,  neither  of  which  can  exist  in  reference  to  State  rail- 

CtO  WRN  M  P  Nl* 

Bailway     ways.     As  to  the  meaning  of  industrial  dispute,  see  The  Cdliei^y 
Wifv^  Service  Awip?r>i/e><  Federation  of  the  Norihei^i  District,  KeivSmdh  Wales 
AssociATTox  y  Brown  (1). 

The  New 

South  _ 

Wales  Rail-  Huj(jin>i  K.C.  in  reply.  The  only  question  here  is  can  this 
^{^MM^YEs"  *'^®  association  be  registered  ?  Apart  from  the  question  whether 
Association,  paj-t  of  the  Act  dealing  with  arbitration  is  invalid,  is  the  part 
dealing  with  conciliation  invalid  ?  The  scheme  of  the  Act  is 
conciliation  before  arbitration.  The  parts  dealing  with  con- 
ciliation and  industrial  agreements  are  easily  severable  from 
those  dealing  with  arbitration.  So  soon  as  conciliation  fails  and 
one  of  the  parties  attempts  to  summon  the  other  before  the  Court, 
then  the  point  as  to  validity  may  be  raised.  There  is  no  interfer- 
ence with  State  servants  when  there  is  a  mere  provision  for  con- 
ciliation and  industrial  agreements.  Where  interstate  commerce 
is  concerned  there  may  be  arbitration,  even  if  not  otherwise.  It  is 
quite  true  that  the  Commonwealth  Parliament^meant  arbitration 
to  follow  on  conciliation,  but  it  may  have  failed  in  its  aim.  The 
Imperial  Parliament  has  power  to  enable  the  Commonwealth  Par- 
liament to  make  laws  as  to  State  servants.  Has  it  conferred  that 
power  ?  The  words  of  sec.  51  (xxxv.)  are  perfectly  general,  and 
there  is  no  exception  unless  it  is  to  be  implied.  Although  as  in 
America  the  law  implies  in  a  federal  Act  a  certain  exception  in 
the  case  of  State  instrumentalities,  the  question  is  in  what  kinds 
of  Acts  and  as  to  what  kinds  of  instrumentalities.  It  is  only  such 
Acts  as  directly  burden  or  retard  State  instrumentalities,  and  it  is 
only  instrumentalities  of  such  a  character  that  self-preservation  and 
necessity  demand  their  freedom  from  burdens.  That  is  to  say,  the 
principle  applies  to  strictly  governmental  functions  as  distin- 
guished from  those  which  are  not  necessarily  governmental  func- 
tions. Remedial  legislation  is  in  England  not  held  not  to  apply  to 
the  Crown.  The  State  may  be  bound  by  Commonwealth  legislation 

(1)  3  C.L.R.,  255,  at  p.  267. 
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for  peace  and  order  in  the  exercise  of  its  functions  although  there   H.  C.  of  a. 
may  be  an  incidental  burden.     The  main  scope  and  principle  of 
the  Commonwealth  Conciliation  and  Arbitration  Act  1904  is         thb 
remedial,  and  there  is  no  presumption  that  State  instrumentalities    ^^^i^AM^ 
are  not  bound  by  it.     There  being  a  power  given  by  the  Imperial        atbd 
Parliament  in  general  terms  not  saying  who  shall  be  bound,  the     Railway 
Commonwealth  Parliament  can  say  who  shall  be  bound,  if  the  ^^^ggj^yi^g 
proposed  Act  is  remedial.      Having   regard   to   the   conditions  Association 
existing  in  1900,  it  is  impossible  to  conceive  of  effective  machinery    Thb  Nbw 
for  securing  peace,  order,  and  good  government  by  means  of  arbi-  Wales  Rail- 
tration  unless  the  State  industries  were  brought  in.     The  State  ^employes'^ 
Parliament,  for  instance,  could  not  deal  so  effectively  with  State  Association. 
coal  mines  as  could  the  Commonwealth  Parliament.    The  context 
shows  that  where  in  sec.  51  the  State  is  intended  to  be  excluded 
it  is  expressly  mentioned,  and  where  the  State  is  meant  to  be  in- 
cluded no  mention  is  made  of  it.     In  British  law  the  exemption 
of  the  Crown  does  not  extend  to  a  corporation  which  can  act 
against  the  will  of  the  Crown  as  in  the  case  of  Railway  Commis- 
sioners. 

The  words  of  sec.  51  (xxxv.)  of  the  Constitution  are  novel 
and  have  no  technical  meaning,  and  must  therefore  be  construed 
according  to  common  parlance.  At  all  events,  where  workmen 
in  different  States  are  making  common  cause  or  preferring  a 
common  complaint,  there  the  dispute  extends  beyond  the  limits 
of  one  State.  In  DuTibar  v.  Oivardiann  Ardee  Union  (1),  it 
was  not  held  that  the  defendants  were  not  liable  because  they 
were  exercising  governmental  functions,  but  it  was  held  that  the 
persons  who  were  guilty  of  negligence  were  not  their  servants, 
just  as  in  Bainbridge  v.  Tlie  Postmaster-General  (2)  it  was  held 
that  an  officer  in  the  post  office  was  not  a  servant  or  agent  of  the 
Postmaster-General.  The  United  States  Arbitration  Act  of  1898  is 
not  voluntary,  for  it  prescribes  penalties,  gives  power  to  summon 
witnesses,  &c.  An  Arbitration  Act  does  not  impose  a  burden  or 
restraint.  It  is  not  a  restraint  on  a  man  to  protect  him  against 
temptations  to  which  he  is  specially  liable.  Patterson  v.  Ba/rk 
Eudora  (3).  There  is  no  direct  decision  in  the  United  States 
that  interference   with  State   instrumentalities   by  the  federal 

(1)  (1897)  2  I.R.,  76.  (2)  (1906)  1  K.B.,  178.  (3)  190  U.S.,  169. 
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H.  0.  or  A.  legislature  is  invalid,  except  in  the  case  of  taxation.  Sec.  102 
1906.  q£  ^j^^  Constitution  is  intended  to  deal  with  unfair  rates  wholly 
The        within  a  State,  and  therefore  with  all  trade  and  commerce,  and 

Fedkbated  jjq^  Qjjjy  with  interstate  trade  and  commerce.    As  to  whether 
Amalgam-  -^ 

ATED        the  whole  of  the  Co^nnKxinvealth  Conciliation  and  Arbitration 

Railway    Act  1904,  SO  far  as  it  applies  to  State  railways,   is  void,  the 

wA?Sra,v?cK  principle  of  equity  applies  that  if  that  which  is  within  the  pcwer 

Ahsociation  ig  gevcrable  from  that  which  is  beyond  it,  the  excess  only  is 

The  New    void :  TophcLin  v.  Duke  of  Portland  (1) ;  Ranking  v.  Barries  (2)  ; 
South 
Walks  Rail-  Trade  Marks  Case  (3).      The  American  decisions  do  not  go 

""k^^"  ^yo°d  ^^"^  of  *^«  English  Courts  on  that  point    The  Com- 
Association,  monwealth  Parliament  has  power  to  make  laws  as  to  disputes  as 
to  interstate  commerce.      It  has  made  a  law  as  to  disputes 
extending  beyond  one  State.     So  far  then  as  a  dispute  satisfies 
both   conditions — i.e.,  if  it  is  as  to   interstate  commerce  and 
extends  beyond  one  State,  the  Act  is  valid.     It  would  be  most 
dangerous  to  interpret  the  Constitution  on  the  principle  that  of 
two  possible  constructions  that  which  will  lead  to  disaster  is  to 
be  rejected.     The  disaster  to  be  apprehended  here  is  that  the 
Courts  would  in  the  last  resort  govern  the  business  of  the  State 
railways.     There  is,  however,  no  ambiguity  in  sec.  51  (xxxv.). 
The  power  needs  no  restriction.     The  safeguard  is  the  wisdom  of 
Parliament.     The  Constitution  states  the  power  and  leaves  it  to 
the  Parliament  to  state  the  subject  matter  of  the  power.     The 
Court  need  not,  and  therefore  should  not,  declare  the  invalidity 
of  this  Act :  Citizens  Insurance  Co.  of  Canada  v.  Parsons  (4). 
The  part  as  to  conciliation  at  least  is  valid,  and  therefore  the 
registration  under  it  is  valid. 

[He  also  referred  to  United  States  v.  Governor  Robert  McLane 
(5) ;  Governor  Robert  McLane  v.  United  States  (6).] 

Cnr,  adv.  vult, 

17th  December.      The  judgment  of  the  Court  was  read  by 

Griffith  C.J.     The  Act  under  which  the  question  now  before 
the  Court  for  decision  is  raised  is  entitled  "  An  Act  relating  to  Con- 

(1)  1  DeG.  J.  &  S.,  317.  (4)  7  App.  Cas.,  96. 

(2)  33  L.J.  Ch.,  539.  (5)  31  Fed.  Rep.,  763. 

(3)  100  U.S.,  82,  at  pp.  96,  98.  (6)  35  Fed  Rep.,  926. 
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ciliation  and  Arbitration  for  the  Prevention  and  Settlement  of  H-  ^'  ^^  ^' 

Industrial  Disputes  extending  beyond  the  Limits   of   any  one  ^^^ 

State."      The  objects  of  the  Act  are  defined  in  sec.  2,  and  among  the 

them  are  :— "  IL  To  constitute  a  Commonwealth  Court  of  Concili-  ^"^^f^J*? 

ation  and  Arbitration  having  jurisdiction  for  the  prevention  and  ^,     ated 

**  •*  ^  Government 

settlement  of  industrial  disputes ;  III.  To  provide  for  the  exercise     Rau^way 

A  XT)    'Tti.AMs 

of  the  jurisdiction  of  the  Court  by  conciliation   with  a  view  to  ^vay  Service 
amicable  agreement  between  the  parties ;  IV.  In  default  of  amic-  -^ssoctation 
able  agreement  between  the  parties,  to  provide  for  the  exercise  of    The  New 
the  jurisdiction  of  the  Court  by  equitable  award  ;  V.  To  enable  Wales  Kail- 
States  to  refer  industrial  disputes  to  the  Court  .  .  .  ;  VI.  To  facili-  ^employes 
tate  and   encourage  the  organization  of  representative  bodies  of  Association. 
employers  and  of  employ^  and  the  submission  of  industrial  dis- 
putes to  the  Court  by  organizations,  and  to  permit  representa- 
tive bodies    of  employers    and    of    employ^    to    be  declared 
organizations  for  the  purposes  of  this  Act.''      Sec.  4  is  an  inter- 
pretation clause.    The  term  "  employer  **  is  defined  to  mean  "any 
employer  in  any  industry."   The  term  ''  industrial  dispute  "  means 
^'  a  dispute  in  relation  to  industrial  matters — 

"(a)  arising  between   an   employer  or  an  organization  of 

employers  on  the  one  part  and  an  organization  of 

employes  on  the  other  part,  or 
(&)  certified  by  the  Registrar  as  proper  in  the  public  interest 

to  be  dealt  with  by  the  Court — 
and  extending  beyond  the  limits  of  any  one  State,  including 
disputes  in  relation  to  employment  upon  State  railways,  or  to 
employment  in  industries  carried  on  by  or  under  the  control  of 
the  Commonwealth  or  a  State  or  any  public  authority  consti- 
tuted under  the  Commonwealth  or  a  State." 

The  term  "  industrial  matters  "  includes  "  all  matters  relatino^ 
to  work,  pay,  wages,  reward,  hours,  privileges,  rights,  or  duties  of 
employers  or  employes,  or  the  mode,  terms,  and  conditions  of 
employment  or  non-employment ;  and  in  particular,  but  without 
limiting  the  general  scope  of  this  definition,  includes  all  matters 
pertaining  to  the  relations  of  employers  and  employes,  and  the 
employment,  preferential  employment,  dismissal,  or  non-employ- 
ment of  any  particular  persons,  or  of  persons  of  any  particular 
sex  or  age,  or  being  or  not  being  members  of  any  organization. 
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H.  C.  or  A.  association,  or  body,  and  any  claim  arising  under  an  industrial 

agreement. " 

Thk  The   term  "industry"   means  "business,  trade,   manufacture, 

^m'^l^am^   undertaking,  calling,  service,  or  employment,  on  land  or  -water,  in 

ATED        which  persons  are  employed  for  pay,  hire,  advantao^e,  or   reward. 

Railway     excepting  only  persons  engaged  in  domestic  service,  and  persons 

^^^Skrvke  engaged  in  agricultural,  viticultural,  horticultural,  or  dairying 

ASSOCIATION'  pursuits." 

The  New  The  term  "  organization  "  means  "  any  organization  registered 
Wales  Rail-  pursuant  to  this  Act,  and  so  far  as  applicable  it  also  includes 
^EmmIoyes'^  ^^y  proclaimed  organization  to  which  the  Govei-nor-General 
A.ssociATioN.  declares  the  Act  to  apply." 

It  is  plain  that  the  term  "  employer  "  is  intended  to  include  the 
Railway  Commissioners  of  the  several  States,  who  under  State 
Statutes  control  the  State  Railways. 

Section  6  provides  that  "  no  person  or  organization  shall,  on 
account  of  any  industrial  dispute,  do  anything  in  the  nature  of  a 
lock-out  or  strike."  This  section  in  its  terms  probably  applies  to 
the  State  Railway  Authorities,  it  being,  of  course,  always  under- 
stood that  the  industrial  dispute  is  one  extending  beyond  the 
limits  of  the  State. 

Sec.    18   provides  that  the   Court  "  shall  have  jurisdiction  to 

prevent  and  settle  *  pursuant  to  this  Act  *  all  industrial  disputes," 

i.r.  all  industrial  disputes  extending  beyond  the  limits  of  a  State. 

Sec.  19  defines  the  disputes  of  which  the  Court  is  to  have  cog- 

« 

nizance,  of  which  it  is  sufficient  to  mention  the  first  two,  namelv — 

"  ((I )  All  industrial  disputes  which  are  certified  to  the  Court 

by  the  Registrar  as  proper  to  be  dealt  with  by  it  in 

the  public  interest ; 

(b)  All  industrial  disputes  which  are  submitted  to  the  Court 

by   an   organization,   by    plaint,   in    the   prescribed 


manner." 


Sees.  28  and  24  are  as  follows : — 

"  23.  (1)  The  Court  shall,  in  such  manner  as  it  thinks  fit, 
carefully  and  expeditiously  hear  inquire  into  and  investigate 
every  industrial  dispute  of  which  it  has  cognizance  and  all 
matters  affecting  the  merits  of  the  dispute  and  the  right  settlement 
thereof. 
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''  (2)  In  the  course  of  such  hearing  inquiry  and  investigation  H-  C.  of  A. 
the  Court  shall  make  all  such  suggestions  and  do  all  such  things 
as  appear  to  it  to  be  right  and  proper  for  reconciling  the  parties         xhk 

and   for  inducing   the  settlement  of  the   dispute   by   amicable  ^*5tfAU5AM^ 

aoreement.  atkd 

...      J         Government 
"  24.  (1)  If  an  agreement  between  the  parties  is  arrived  at,     Railway 

a  memorandum  of  its  terms  shall  be  made  in  writing  and  certified  ^^^^  Service 
by  the  President,  and  the  memorandum  when  so  certified  shall  be  Association 
filed  in  the  office  of  the  Registrar,  and  unless  otherwise  ordered  The  New 
and  subject  as  may  be  directed  by  the  Court  shall,  as  between  Wales  Rail- 
the  parties  to  the  dispute,  have  tlie  same  effect  as,  and  be  deemed  ^^  employes'^ 
to  be,  an  award.  Association. 

"  (2)  If  no  agreement  between  the  parties  is  arrived  at  within  a 
reasonable  time,  and  the  President  so  certifies,  the  Court  shall,  by 
art  award,  determine  the  dispute." 

Sec.  40  provides  that  "  The  Court  by  its  award,  or  by  order 
made  on  the  application  of  any  party  to  the  proceedings  before 
it,  at  any  time  in  the  period  during  which  the  award  is  binding, 
may — 

(a)  prescribe  a  minimum  rate  of  wages  or  remuneration,  and 
in  that  case  shall  on  the  application  of  any  party  to 
the  industrial  dispute,  or  of  any  organization  or  person 
bound  by  the  award  make  provision  for  enabling 
some  tribunal  specified  in  the  award  or  order  to  fix, 
in  such  manner  and  subject  to  such  conditions  as  are 
specified  in  the  award  or  order,  a  lower  rate  in  the 
case  of  employes  who  are  unable  to  earn  the 
minimum  wage  so  prescribed ;  and 
(6)  direct  that  as  between  members  of  organizations  of 
employers  or  employes  and  other  persons  offering  or 
desiring  service  or  employment  at  the  same  time, 
preference  shall  be  given  to  such  members,  other 
things  being  equal ;  and 
(c)  appoint  a  tribunal  to  finally  decide  in  what  cases  an 
employer  or  employ^  to  whom  any  such  direction 
applies  may  employ  or  be  employed  by  a  pei-son  who 
is  not  a  member  of  any  such  organization." 
Sees.  28,  29,  and  30,  are  as  follows : — 
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H.  G.  orA.       "28.  (1)  The  award  shall  be  fi*anied  in  such  a  manner  as  to 

best  express  the  decision  of  the  Court  and  to  avoid  unnecessary 

The        technicality,  and  shall  subject  to  any  variation  ordered   by  the 

Amauvam^   Court  continue  in  force  for  a  period  to  be  specified  in  the  award, 

ATKD        not  exceeding  five  years  from  the  date  of  the  award. 
Railway         "  (2)  After  the  expiration  of  the  period  so  specified,  the  award 
WAY  Service  8^11»  unless  the  Court  otherwise  orders,  continue  in  force  until  a 
Association  j^^-^  award  has  been  made. 

The  New        "  29.  The  award  of  the  Court  shall  be  binding  on — 

South 
Wales  Rail-  ((^)  all  parties  to  the  industrial  dispute  who  appear  or  are 

'^Bmp^™''  represented  before  the  Court ; 

Association.  (ft)  all  parties  who  have  been  summoned  to  appear  before 

the  Court  as  parties  to  the  dispute,  whether  they  have 
appeared  in  answer  to  the  summons  or  not,  unless  the 
Court  is  of  opinion  that  they  were  improperly  sum- 
moned before  it  as  parties ; 

(c)  all  organizations  and  persons  on  whom  the  award  is  at 

any  time  declared  by  the  Court  to  be  binding  as  a 
common  rule ;  and 

(d)  all  members  of  organizations  bound  by  the  award. 

"  30.  When  a  State  law  or  an  award  order  or  determination 
of  a  State  Industrial  Authority  is  inconsistent  with  an  award  or 
order  lawfully  made  by  the  Court,  the  latter  shall  prevail,  and 
the  former  shall,  to  the  extent  of  the  inconsistency,  be  invalid." 

Sec.  48  provides  that  *'  The  Court  may,  on  the  application  of 
any  party  to  an  award,  make  an  order  in  the  nature  of  a  manda- 
mus or  injunction  to  compel  compliance  with  the  award  or  to 
restrain  its  breach  under  pain  of  fine  or  imprisonment." 

Sec.  65  (a)  provides  that  every  organization  shall  be  entitled  to 
submit  to  the  Court  any  industrial  dispute  in  which  it  is  inter- 
ested. 

It  is  abundantly  clear  from  the  provisions  which  I  have  read 
that  the  jurisdiction  of  the  Court  is  coercive,  that  if  the  State 
railway  authorities  are  subject  to  its  jurisdiction  the  effective 
control  of  the  State  railways  may  to  a  great  extent  be  taken  out 
of  their  hands,  and,  further,  that  the  applicant  association,  if 
registered  as  an  organization,  will  be  able  to  bring  the  New 
-     South  Wales  Railway  Commissioners  into  Court  as  litigants  for 
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H.  C.  or  A. 
1906. 


Federated 
Amaloam- 


the  settlement  of  any  industrial  dispute  arising  between  them- 
selves and  the  Commissioners  and  extending  beyond  the  limit  of 
the  State  of  New  South  Wales,  whatever  that  expression  may        thk 
mean.     Under  the  constitution  of  the  applicant  association  its 

members  cannot,  as  such,  have  any  other  employers  than  the        atkd 

.     .  Government 

Commissioners.  Railway 

The  original  appellants  have  not  taken  any  part  in  the  argu-  ^^y  service 
ment  of  the  appeal,  but  the  States  of  New  South  Wales  and  Association 
Victoria,  who  were  allowed  by  the  Court   to  intervene,  have    The  New 

South 

maintained  that  the  provisions  of  the  Act,  so  far  as  they  would  Wales  Rail- 
operate,  if  effectual,  to  interfere  with  the  free  State  control  of  ^empioyes'^ 
State  railways,  are  not  authorized  by  the  provisions  of  sec.  51  Association. 
(xxxv.)  of  the  Constitution,  which  empowei's  the  Parliament  of  the 
Commonwealth  to  make  laws  for  the  peace,  order,  and  good  govern- 
ment of  the  Commonwealth  with  respect  to  '•'  Conciliation  and 
Arbitration  for  the  prevention  and  settlementof  industrial  disputes 
extending  beyond  the  limits  of  any  one  State,"  because,  they  say, 
those  general  words  ought  not  to  be  constnied  so  as  to  import  a 
coercive  control  of  State  instrumentalities,  and  also  because, 
having  regard  to  the  conditions  under  which  the  State  railway 
authorities  carry  on  their  functions,  a  dispute  between  them  and 
their  employes  cannot  in  law  be  regarded  as  extending  beyond 
the  limits  of  the  particular  State.  The  counsel  for  the  applicants 
on  the  other  hand,  and  the  counsel  for  the  Commonwealtli,  which 
was  also  allowed  to  intervene,  denied  the  validity  of  these 
objections,  and  further  contended  that,  irrespective  of  par.  xxxv., 
the  enactment  of  which  the  validity  is  now  in  question  is  within 
the  powers  of  the  Commonwealth  Parliament  to  make  laws  with 
respect  to  trade  and  commerce  among  the  States  (sec.  51  (i.)  ), 
which  power  is  by  sec.  98  of  the  Constitution  expressly  declared 
to  extend  to  railways  the  property  of  any  SUite.  The  matter  has 
been  very  fully  and  ably  argued  by  the  counsel  for  all  the 
parties,  and  we  are  much  indebted  to  them  for  the  assistance 
which  they  have  given  the  Court  in  forming  a  conclusion  on  a 
(juestion  which  must  be  regarded  as  of  very  great  importance  to 
the  mutual  relations  of  the  Government  of  the  Commonwealth 
and  the  Governments  of  the  States. 

The  question  to  be  determined  is  primarily  one  of  construction 
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H.  C.  OF  A.  of  a  written  document.     If  the  power  which  the  Common-wealth 

1  A/yg 

■        Parliament  have  asserted  their  right  to  exercise  is  conferred  by 

The        ^h®  Constitution  as  properly  construed,  the  duty  of  the  Court  is 

Fedkratkd   ^  gQ^y  gQ      j£  Qjj  ^j^g  contrary,  that  instrument  does  not   confer 

A  MA  T^  AM-  J  *  J  ^ 

ATBD        the  power,  we   are  bound  to  refuse  to   give  any   effect    to  the 
Government     ^^         ^    _  ,      ,  ,   ^. 
Kailway     attempted  legislation. 

^^i^5^  Service      '^^^'^  Constitution   Act   is   not  only   an   Act  of  the  Imperial 
Association  legislature,  but  it  embodies  a  compact  entered  into  between  the 
'J'hk  New    six  Australian  Colonies  which  formed  the  Commonwealth.      This 
Waives  Hail-  is  recited  in  the  preamble  to  the  Act  itself.     The  rules,  therefore, 
^^Employ«»'^  ^^^^  ^^  construing  a  Statute  regai-d  must  be  had  to  the  existing 
Association.  Jaws  which  are  modi^ed  by  it,  and  that  in  construing  a  contract 
regard  must  be  had  to  the  facts  and  circumstances  existing  at  the 
date  of  the  contract,  are  applicable  in  an  especial  degree  to   the 
construction  of  such  a  Constitution.     At  the  same  time  it  must 
be  remembered  that  the  Constitution  was  intended  to  regulate 
the  future  relations  of  the  Federal  and  State  Governments,  not 
only  with  regard  to  then  existing  circumstances,  but  also  with 
regard  to   such   changed  conditions  as   the  progress  of  events 
might  bring  about.     (See  Penfuicola  Telegraph  Co.  v.    Wei^teroi 
Union  Telegraph  Co,)  (1).     Another  circumstance  which,  in  our 
opinion,  is  to  be  regarded  is  that  the  Constitution  as  framed  was 
to  be,  and  was,  submitted  to  the  votes  of  the  electors  of  the 
States.     It  ought,  therefore,  we  think  to  be  held,  jyriTnd  facie, 
that,  when  a  particular  subject  matter  relating  to  the  respective 
powers  of  the  States  and  the  Commonwealth  was  specifically 
dealt  with,  it  was  intended  to  invite  the  attention  of  the  electors 
specifically  to  that  subject  matter  and  to  the  proposed  manner  of 
dealing  with  it.     It  follows,  we  think,  from  this  consideration 
that  the  rules  of  construction  expressed  in  the  maxims  exjyresstiiii 
facit  cessare  tacihiiri  and  ejc^yres^sio  uniit^  est  exclusio  alterins 
are  applicable  in  a  greater,  rather  than  in  a  less  degree,  than  in 
the  construction  of  ordinary  contracts  or  ordinary  Statutes. 

With  regard  to  State  railways  it  is  a  matter  of  history  that 
before  1890  all  the  six  Colonies  had  established  State  railways, 
the  control  of  which  formed  a  very  large  and  important  part  of 
State  administration,  and  that  very  large  financial  obligations, 

(1)  96  U.S.,  1. 


J 
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amounting    to  a   sum   far    exceeding   £100,000,000,   liad   been  H.  C.  ofA. 
incurred   by   the.    Colonies    for    their    construction,   as   is   ex- 

preealy   recognized    in   sec.    102   of  the  Constitution.     In    each  xhe 

case  the  actual  administration  of  the  railways  was  entrusted  to  a'malgam^ 

a  body  specially  constituted  under  State  law  for  the  purpose,  but  atbd 

*  CjOVERNMENT 

the   revenue   irom    the   railways   was  State   revenue,  and    the     Railway 
obligations  incurred  by  their  managers  were  State  obligations.  watT  Service 
It  is  a  fact  also  that  the  ability  of  the  Colonies  to  meet  their  Association 
financial  obligations  in  respect  of  loans  was  largely  dependent    The  New 
upon  the  successful  and  profitable  employment  of  the  railways.  Wales  Rail- 
It  cannot,  in  our  opinion,  be  disputed  that  the  State  railways  ^^kmployeb'^ 
were  in  their  inception  instrumentalities  of  the  Colonial  Govern-  Association. 
ments,  and  we  do  not  know  of  any  authority  for  saying  that  this 
position  was  affected  by  the  incorporation  of  the  Railway  Com- 
missioners, which,  in  our  opinion,  was  a  matter  of  purely  domestic 
legislation  for  the  convenience  as  well  of  management  as  of  the 
assertion  and  enforcement  of  contractual  rights  in  respect  of  the 
commercial  transactions  involved  in  the  transport  of  goods  and 
passengers:  R,  v.  McCann  (1).     These,  then,  were  material  facts 
existing  at  the  time  of  the  establishment  of  the  Commonwealth, 
and  which  must  be  taken  into  consideration  in  construinjs:  the 
provisions  of  the  Constitution  now  in  question. 

Sec.  51  enumerates  amongst  the  specific  powera  with  respect 
to  which  the  legislative  authority  of  the  Commonwealth  may  be 
exercised — 

"  (xxxii.)  The  control  of  railways  with  respect  to  ti*ansport 
for  the  naval  and  military  purposes  of  the  Common- 
wealth ; 
"  (xxxiii.)  The  acquisition,  with  the  consent  of  a  State,  of  any 
railways  of  the  State  on  terms  arranged  between  the 
Commonwealth  and  the  State  ; 
"  (xxxiv.)  Railway  construction  and  extension  in  any  State 
with  the  consent  of  that  State." 
Sec.  98,  as  already  pointed  out,  extends  the  power  of  the  Par- 
liament as  to  interstate  trade  and  commerce  to  State  railways. 

Sec,  101  provides  that  "There  shall  be  an  Inter-State  Com- 
mission, with  such  powers  of  adjudication  and  administration  as 

(1)  L.R.,  3Q.B.,  677. 
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H.  C.  OF  A.  the  Parliament  deems  necessary  for  the   execution  and   main^ 
tenance,  within   the  Commonwealth,  of  the  provisions   of  this 
The        Constitution  relating  to  trade  and  commerce,  and  of  all  laws 
^/S'^f«\T   made  tliereunder." 

Amaloam- 

GovKBNMENT      ^^^'  ^^^  providcs  that  "  The  Parliament  may  by  any  law  with 
Railway     respect  to  trade  or  commerce  forbid,  as  to  railways,  any  prefer- 

AND    XKAM- 

WAY  Sekvige  ence  or  discrimination  by  any  State,  or  by  any  authority  eon- 
Association 

tj.       '    stituted  under  a  State,  if  such  preference  or  discrimination  is 

'^^D^H^    undue  and  unreasonable,  or  unjust  to  any  State ;  due  regard  being 

Wales  Kail  had  to  the  financial  responsibilities  incurred  by  any  State  in  con- 
WAY  Traffic  *i        ^ 

Employes    neetion  with  the  construction  and  maintenance  of  its  railways. 

ssociATio.N.  g^^  ^^  preference  or  discrimination  shall,  within  the  meaning  of 
this  section,  be  taken  to  be  undue  and  unreasonable,  or  unjust  to 
any  State,  unless  so  adjudged  by  the  Inter-State  Commission." 

Section  104  provides  that  "Nothing  in  this  Constitution  shall 
render  unlawful  any  rate  for  the  carriage  of  goods  upon  a 
railway,  the  property  of  a  State,  if  the  rate  is  deemed  by  the 
Inter-State  Commission  to  be  necessary  for  the  development  of 
the  territory  of  the  State,  and  if  the  rate  applies  equally  to 
goods  within  the  State  and  to  goods  passing  into  the  State  from 
other  States." 

It  is  contended  for  the  objectors  that  these  sections  declare 
and  define  the  extent  of  the  powers  of  the  Commonwealth  Par- 
liament so  far  as  regards  interference  with  State  railways,  and 
that  the  generality  of  the  words  of  (xxxv.)  must  be  cut  down 
accordingly.  They  also  contend  that  the  authority  of  the  Com- 
monwealth Parliament  to  interfere  with  State  instrumentalities 
extends  only  so  far  as  it  is  conferred  in  express  words  or  by 
necessary  implication,  that  the  alleged  power  is  not  in  the  present 
case  conferred  by  express  words,  and  that  any  implication  that 
might  otherwise  arise  is  excluded  by  the  counter-implication 
that  it  was  not  intended  by  the  framers  of  the  Constitution  to 
OrUthorize  any  such  interference  except  for  the  specific  purposes 
and  within  the  specific  limits  expressed  or  necessarily  implied 
from  the  nature  of  the  special  power  in  question,  such  as,  for 
instance,  the  power  to  regulate  currency,  weights  and  measures, 
and  bankruptcy. 
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In  UEiDiden  v.  Pedder  (1)  this  Court  said  : — "  In  considering   H.  G.  or  a. 
the  respective  powers  of  the  Commonwealth  and  of  the  States  it 
is  essential  to  bear  in  mind  that  each  is,  within  the  ambit  of  its        the 
authority,  a  sovereign  Sta.te,  subject  only    to   the   restrictions    a"maS>am^ 
imposed  by  the  Imperial  connection  and  to  tl)e  provisions  of  the        ^'^^ 
Constitution,  either  expressed  or  necessarily  implied  ";  and  again     Railway 
(2): — "It  follows  that  when   a  State  attempts   to  give  to  its  ^vatTsekvTce 
legislative  or  executive  authority  an  operation  which,  if  valid,  Association 
would  fetter,  control,  or  interfere  with,  the  free  exercise  of  the    The  New 

SoDTH 

legislative  or  executive  power  of  the  Commonwealth,  the  at-  Wales  Rail- 
tempt,  unless  expressly  authorized  by  the  Constitution,  is  to  that  ^employes'^ 
extent  invalid  and  inoperative.     And  this  appears  to  be  the  true  Association. 
test  to  be  applied  in  determining  the  validity  of  State  laws  and 
their  applicability  to  federal  transactions." 

In  that  case  the  question  was  as  to  an  attempted  invasion  of 
the  ambit  of  Commonwealth  authority  by  a  State  authority. 
The  present  case  is  the  converse,  but  the  doctrine  is  equally 
applicable.  Whether  the  alleged  invasion  is  really  one  or  not  is 
an  entirely  different  question.  In  Collector  v.  Day  (3),  in  which 
the  matter  in  controversy  was  the  power  of  Congress  to  tax  the 
salary  of  a  judicial  officer  of  a  State,  the  doctrine  was  thus 
forcibly  stated  by  Nelson  J.,  delivering  the  judgment  of  the 
Supreme  Court  of  the  United  States  (4) : — 

"  In  this  respect,  that  is,  in  respect  of  the  reserved  powers,  the 
State  is  as  sovereign  and  independent  as  the  general  government. 
And  if  the  means  and  instrumentalities  employed  by  that  govern- 
ment to  carry  into  operation  the  powers  granted  to  it  are,  neces- 
sarily, and,  for  the  sake  of  self  preservation,  exempt  from  taxation 
by  the  States,  why  are  not  those  of  the  States  depending  upon 
their  reserved  powers,  for  like  reasons,  equally  exempt  from 
Federal  taxation  ?  Their  unimpaired  existence  in  the  one  case  is 
as  essential  as  in  the  other.  It  is  admitted  that  there  is  no  ex- 
press provision  in  the  Constitution  that  prohibits  the  general 
government  from  taxing  the  means  and  instrumentalities  of  the 
States,  nor  is  there  any  prohibiting  the  States  from  taxing  the 
means  and  instrumentalities  of  that  government.     In  both  cases 


(J)  1  C.L.R.,91,  at  p.  109. 
(2)  I  C.L.R.,9],  at  p.  111. 


(3)  11  Wall.,  113. 

(4)  11  Wall.,  113,  at  p.  127. 
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H.  C.  OF  A.  the  exemption  rests  upon  necessary  implication,  and  is  upheld  by 
1906.  ^Y^^  great  law  of  self-preservation;  as  any  government,  whose 
The        means  employed  in  conducting  its  operations,  if  subject  to  the 

Amalgam^  control  of  another  and  distinct  government,  can  exist  only  at  the 
ATKD        mercy  of  that  government." 

Railway  The  argument  is  to  our  minds  incontrovertible.  It  was 
WAY  Skrvicb  answered  that  the  doctrine  only  applies  to  taxation.      But  taxa* 

Association  ^on  is  only  an  instance  of  interference  and  control.   The  founda- 

The  New    tion  of  the  argument  is  the  necessity  for  freedom  from  control. 

South 

Wales  Rail-  ai^d  taxation  is  only  forbidden  because  it  is  an  interference.  In 
^Employes'^  ^^^  opinion  any  authority  which  can  lawfully  say  to  another 
Association.  "  Thou  shalt "  or  "  Thou  shalt  not "  exercises  control  over  that 
other  in  the  sense  in  which  that  term  is  used  in  this  argument. 
It  is  nothing  to  the  purpose  to  say  that  the  exercise  of  the  power 
would  be,  or  was  intended  to  be,  beneficial  or  remedial.  Such  an 
intention  may,  and  perhaps  ought  to,  be  attributed  to  all  legisla- 
tive action. 

Is  it  then  an  interference  with  the  control  of  State  railways  to 
undertake  to  regulate  the  terms  and  conditions  of  the  engage- 
ment, employment  and  remuneration  of  the  State  railway 
servants  ?     Surely  the  question  answers  itself. 

But  it  is  said  that  a  State  railway  is  not  a  State  instrumentality 
within  the  meaning  of  the  rule,  and  the  case  of  South  Carolina 
V.  United  States  (1)  was  referred  to,  in  which  the  Supreme  Court 
of  the  United  States,  by  a  majority  of  five  to  four  (the  minority 
consisting  of  most  eminent  lawyers)  held  that  the  State  of  South 
Carolina,  which  had  made  the  liquor  trade  a  State  monopoly, 
could  not  invoke  the  doctrine  so  as  to  claim  exemption  from 
excise  duty  upon  the  liquor  of  which  it  made  use.  Whether  the 
majority  judgment  would  or  would  not  commend  itself  to  this 
Court  in  a  similar  case,  we  are  of  opinion  that  it  has  no  applica- 
tion to  the  present  case.  The  argument  as  presented  to  us  is  that 
State  instrumentalities  for  the  purposes  of  the  doctrine  in  question 
are  limited  to  those  which  are,  strictly  speaking,  of  what  was  called 
in  argument  a  "  governmental "  character,  and  that  the  business 
of  common  carriers  is  not  a  part  of  any  of  the  recognized  branches 
of  government,  legislative,  judicial  and  executive.     We  appre- 

(1)  199  U.S.,  437. 
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hend,  however,  that  the  execution  or  administration  of  the  laws  of  H.  C.  of  A. 

the  State  is  in  the  strictest  sense  a  governmental  function,  and  that       ^ * 

no  rule  can  be  formulated,  because  there  is  no  authority  competent        xhe 

to  formulate  it,  which  shall  prescribe  what  functions  the  State  ^^maloam^ 

sliall  undertake  in  the  supposed  exercise  of  its  duty  to  promote        ated 

^   ,  .         i      1    Government 

the  well  being  of  its  people.     There  is   high  authority,   both     Railway 

ancient  and   modern,   for   holding   that    the   construction    and  ^^y  Service 
maintenance  of  roads  and  means  of  communication  is  one  of  the  Association 

most   important,   as  it   is  necessarily   one   of   the   first,  of   the    The  New 

South 

functions  of  government.  It  cannot  be  denied  in  this  twentieth  Wales  Rail- 
century  that  railways  are  a  most  important  means  of  communica-  ^employes^^ 
tion,  or  that  they  are  in  substance  highways,  however  their  use  Association. 
may  be  restricted  or  controlled  by  the  conditions  of  the  particular 
franchises  granted  in  respect  of  them.  Apart,  however,  from  this 
general  consideration,  we  are  of  opinion  that  in  the  year  1900, 
when  the  Constitution  was  adopted,  the  construction  and  main- 
tenance of  railways  was  in  fact  generally  regarded  as  a  govern- 
mental function  in  all  the  Australian  Colonies,  and  that  they  are 
expressly  recognized  as  such  in  the  sections  of  the  Constitution 
above  quoted.  We  think,  therefore,  that  the  doctrine  of  mutual 
freedom  from  interference  as  between  the  Commonwealth  and 
State  Governments  would  be  sufficient  to  exclude  any  implication 
that  sec.  51  (xxxv.)  was  intended  to  extend  to  State  railways. 
And,  having  regard  to  the  careful  enumeration  of  specific  matters 
in  respect  of  which  express  powers  were  conferred  upon  the 
Commonwealth  Parliament  to  interfere  with  or  control  these 
railways,  we  think  that  the  notion  of  such  an  implied  extension 
is  absolutely  negatived. 

It  is  therefore  unnecessary  to  express  any  opinion  on  the 
question  whether  a  dispute  between  the  applicants  and  the 
Railways  Commissioners  could  in  point  of  law  be  held  to  extend 
beyond  the  limits  of  the  State. 

For  these  reasons  we  are  of  opinion  that  the  provision  now  in 
question  cannot  be  supported  as  a  valid  exercise  of  the  powers 
conferred  by  sec.  51  (xxxv). 

We  pass  to  the  contention  that  it  is  a  valid  exercise  of  the 
power,  expressed  in  sec.  51  (i.),  "  to  make  laws  for  the  peace, 
order,  and  good  government  of  the  Commonwealth  with  respect  to 
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H.  C.  or  A.  trade  and  commerce  with  other  countries  and  among  the  States," 

which  is  declared  by  sec.  98  to  extend  to  railways  the  property  of 

The        ^'^y  State.  A  gi'eat  number  of  decisions  of  the  Federal  Courts  of  the 

Amau^am^   United  States  were  cited  to  us,  in  which  the  similar  power  con- 

ATED        ferred   by   the   American   Constitution   on   Congress   had  been 

Railway     inlei'preted  and  applied.     This  Court  is  not,  of  course,  bound  by 

xvatTseevTck  ^^^  American  decisions,  although  so  far  as  they  had  gone  before 

Association  tlie  adoption  of  the  Australian  Constitution  in  1900,  the  inter- 

TiiE  New    pretation  put  upon  analogous  provisions  in  the  United  States 

WALrs  Kail-  Constitution  is  of  very  great  weight.    In  the  view  which  we  take 

^  Employ*"^  ^^  ^'^''**  P^^^  ^^  ^^^  ^^^^^*  ®^  ^ ^^  from  expressing  disagreement  with 
Association,  any  of  the  decisions  cited,  we  should  be  content  to  accept  them. 
It  was  strongly  urged  that  the  power  to  regulate  interstate  trade 
and  commerce,  which  is  involved  in  the  language  of  sec.  51  (i.)  is 
plenary  as  to  its  objects,  and  includes  a  power  to  prescribe  in 
every  respect  the  rules  by  which  such  commerce  is  to  be 
governed.  Subject  to  the  question  how  far  the  general  rules  of 
sec.  51  (i.)  and  sec.  98  are  qualified  by  the  special  provisions  as 
to  State  railways  to  which'  reference  has  already  been  made, 
we  assent  to  this  proposition.  There  is  no  doubt  that  it  extends 
to  the  making  of  laws  for  the  prevention  and  punishment 
of  all  active  obstructions  to  the  freedom  of  interstate  com- 
merce :  III  re  Deh^  (1);  United  States  v.  Workiiigvien^s  Avial-. 
(jamated  Council  of  New  Orleans  (2).  There  is  no  doubt, 
also,  that  commerce  includes  the  transportation  of  goods  and 
persons  on  railroads  used  for  inter-communication.  It  is  never- 
theless conceded  that  the  general  words  must  of  necessity  be 
subject  to  some  limitation,  not  as  to  the  manner  in  which  the 
power  may  be  exercirsed,  but  as  to  the  legitimate  objects  of  the 
power.  For  instance,  the  source  of  a  particular  branch  of  inter- 
state commerce  might  be  dried  up  by  the  refusal  of  persons  to 
supply  any  subject  matter  for  it.  Or  the  effective  carrying  on  of 
a  branch  of  interstate  commerce  might  be  prevented  or  impeded 
by  the  refusal  of  some  person  not  directly  concerned  in  it  to 
afford  facilities  without  which  it  could  not  be  effectively  carried 
on.  It  does  not  follow,  however,  that  the  power  would  extend 
to  such  matters.     In  our  judgment  the  power  is  limited  to  trade 

(1)  158  U.S.,  564,  at  p.  580.  (2)  54  Fed.  Rep.,  994. 
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and  commerce  in  being,  and  does  not  extend  to  matters  which  H-  C.  of  a. 

are  matters  precedent  to  its  coming  into  being,  whether  necessary 

conditions  precedent  or  not.     In  the  case  of  Addyatmi  Pipe  aiid  xhe 

Steel   Co.   V.    United  States  (1),  decided  in  1889,  Peckkam  J.,  a^ma^^Jm^ 

delivering  the  unanimous  judgment  of  the  Supreme  Court  of  the        ated 

°  .  *^      ^  ^  Government 

United  States,  said  (2) : — "  Under  this  grant  of  power  to  Con-     Railway 

gress,  that  body,  in  our  judgment,  may  enact  such  legislation  as  ^.^y  Service 
shall  declare  void  and  prohibit  the  performance  of  any  contract  Association 
between   individuals   or   corporations,   where   the   natural   and     The  New 

SofTTIi 

direct  eflect  of  such  a  contract  will  be,  when  carried  out,  to  Wales  Rail- 
directly,  and  not  as  a  mere  incident  to  other  and  innocent  pur-  ^empi^yes  ^ 
poses,  regulate  to  any  substantial  extent  interstate  commerce";  Association. 
and  again  (3) : — "  If  the  necessary,  direct  and  immediate  effect 
of  the  contract  be  to  violate  an  act  of  Congi'ess  and  also  to 
restrain   and   regulate   interstate    commerce,   it    is    manifestly 
immaterial  whether  the  design  to  so  regulate  was  or  was  not  in 
existence  when  the  contract  was  entered  into.     In  such  case  the 
design  does  not  constitute  the  material  thing.     The  fact  of  a 
direct  and  substantial  regulation  is  the  important  part  of  the 
contract,  and  that  regulation  existing,  it  is  unimportant  that  it 
was  not  designed. 

"  Where  the  contract  affects  interstate  commerce  only  incident- 
ally and  not  directly,  the  fact  that  it  w^as  not  designed  or  intended 
to  affect  such  commerce  is  simply  an  additional  reason  for  holding 
the  contract  valid  and  not  touched  by  the  act  of  Congress. 
Otherwise  the  design  prompting  the  execution  of  a  contract  per- 
taining to  and  directly  affecting,  and  more  or  less  regulating, 
interstate  commerce  is  of  no  importance.  We  conclude  that  the 
plain  language  of  the  grant  to  Congress  of  power  to  regulate 
commerce  among  the  several  States  includes  power  to  legislate 
upon  the  subject  of  those  contracts  in  respect  to  interstate  or 
foreign  commerce  which  directly  affect  and  regulate  that  com- 
merce, and  we  can  find  no  reasonable  ground  for  asserting  that 
the  constitutional  provision  as  to  the  liberty  of  the  individual 
limits  the  extent  of  that  power  as  claimed  by  the  appellants." 

In  the  earlier  case  of  Hopkins  v.  United  States  (4),  decided  in 


(1)  175  U.S.,  211. 

(2)  175  U.S.,  211,  at  p.  228. 


(3)  175  U.S.,  211,  at  p.  234. 

(4)  171  U.S.,  578. 
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H.  C.  OF  A.  October  1898,  the  same  learned  Judge  delivering  the  judgment  of 
^^^-        the  Court  (from  which  Harlan  J.  dissented)  said  (1) : — "  To  treat 
Tub        ^^  condemned  by  the  Act  (the  Slienifuin  Act)  all  agreements  under 
Federated   ^hich,  as  a  result,  the  cost  of  conducting  an  interstate  commercial 
ATED        business  may  be  increased  would  enlarge  the  application  of  the 
Railway     Act  far  beyond  the  fair  meaning  of  the  language  used.     There 
wAT^  J^BvTcE  ™^^^  be  some  direct  and  immediate  effect  upon  interstate  com- 
Association  merce  in  order  to  come  within  the  Act.     The  State  may  levy  a 
The  New    tax   upon  the   earnings  of  a  commission  merchant  which  were 
Waljw  Rail-  realized  out  of  the  sales  of  property  belonging  to  non-residents, 
WAY  Traffic  ^^^  BXkch  a  tax  is  not  one  upon  interstate  commerce  because   it 
Association,  affects  it   only   incidentally  and   remotely,   although  certainly : 
Ficlden  v.  Shelby  dninty  Tcixing  Distri>ct  (2).      Many  agree- 
ments suggest  themselves  which  relate  only  to  facilities  furnished 
commerce,  or  else  touch  it  only  in  an  indirect  way,  while  possibly 
enhancing  the  cost  of  transacting  the  business,  and  which  at  the 
same  time  we  would  not  think  of  as  agreements  in  restraint  of 
interstate  trade  or  commerce     ...     To  hold  all  such  agree- 
ments void  would  in  our  judgment  improperly  extend  the  Act  to 
matters  which  are  not  of  an  interstate  commercial  nature. 

*  It  is  not  diflScult  to  imagine  agi'eements  of  the  character  above 
indicated.  For  example,  cattle,  when  transported  long  distances 
by  rail,  require  rest,  food  and  water.  To  give  them  these  accom- 
modations it  is  necessary  to  take  them  from  the  car  and  put  them 
in  pens  or  other  places  for  their  safe  reception.  Would  an  agree- 
ment among  the  landowners  along  the  line  not  to  lease  their 
lands  for  less  than  a  certain  sum  be  a  contract  w^ithin  the  Statute 
as  being  in  restraint  of  interstate  trade  or  commerce  ?  Would  it 
be  such  a  contract  even  if  the  lands,  or  some  of  them,  were  neces- 
sary for  use  in  furnishing  the  cattle  with  suitable  accommoda- 
tions ?  Would  an  agreement  between  the  dealers  in  com  at 
some  station  along  the  line  of  the  road  not  to  sell  it  below  a 
certain  price  be  covered  by  the  Act,  because  the  cattle  must 
have  com  for  food  ?  Or  would  an  agreement  among  the  men 
not  to  perfonn  the  service  of  watering  the  cattle  for  less  than 
a  certain  compensation  come  within  the  restriction  of  the 
Statute  ?     Suppose  the  railroad  company  which  transports  the 

(1)  171  U.S.,  578,  at  p.  592.  (2)  146  U.S.,  1. 
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cattle  itself  furnishes   the   facilities,  and   that   its   charges  for   H-  ^-  ^^  ^' 
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transportation  are  enhanced  because  of  an  agreement  among  the 

landowners  along  the  line  not  to  lease  their  lands  to  the  company        the 

for  such  purposes  for  less  than  a  named  sum,  could  it  be  sue-    ^^f^J^^ 

cessfuUy  contended  that  the  agreement  of  the  landowners  among        atkd 

...  .  ^  Government 

themselves  would  be  a  violation  of  the  Act  as  bemg  m  restraint     Railway 

of  interstate  trade  or  commerce  ?     Would  an  agreement  between  ^^y  Service 

builders  of  cattle  cars  not  to  build  them  under  a  certain  price  be  Association 

void  because  the  effect  might  be  to  increase  the  price  of  trans-     The  New 

South 
portation  of  cattle  between  the  States  ?     Would  an  agreement  Wales  Rail- 

among  dealers  in  horse  blankets  not  to  sell  them  for  less  than  a  ^employIk'^ 
certain  price  be  open  to  the  charge  of  a  violation  of  the  Act  Association. 
because  horse  blankets  are  necessary  to  put  on  horses  to  be  sent 
long  journeys  by  rail,  and  by  reason  of  the  agreement  the 
expense  of  sending  the  horses  from  one  State  to  another  for  a 
market  might  be  thereby  enhanced  ?  Would  an  agreement 
among  cattle  drivers  not  to  drive  the  cattle  after  their  arrival  at 
the  railroad  dep6t  at  their  place  of  destination  to  the  cattle  yards 
where  sold,  for  less  than  a  minimum  sum,  come  within  the 
Statute  ?  Would  an  agreement  among  themselves  by  locomotive 
engineers,  firemen,  or  trainmen  engaged  in  the  service  of  an 
interstate  railroad  not  to  work  for  less  than  a  certain  named 
compensation  be  illegal  because  the  cost  of  transporting  inter- 
state freight  would  be  thereby  enhanced  ?  Agreements  similar 
to  these  might  be  indefinitely  suggested. 

"  In  our  opinion  all  these  queries  should  be  answered  in  the 
negative.  The  indirect  effect  of  these  agreements  mentioned 
might  be  to  enhance  the  cost  of  marketing  the  cattle,  but  the 
agreements  themselves  would  not  necessarily  for  that  reason  be 
in  restraint  of  interstate  trade  and  commerce.  As  their  effect  is 
either  indirect  or  else  they  relate  to  charges  for  the  use  of 
facilities  furnished,  the  agreements  instanced  would  be  valid 
provided  the  charges  agreed  upon  were  reasonable.  The  effect 
upon  the  commerce  spoken  of  must  be  direct  and  proximate." 

We  entirely  concur  in  the  views  expressed  in  the  passage  just 
cited.  It  is  true,  as  pointed  out  in  the  argument  before  us,  that 
the  immediate  subject  of  consideration  in  that  case  was  the 
construction  of  the  Sfiemuin  Act,  but  we  think  that  the  obser- 
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a  C.  o»  A.   vations  are   equally   relevant  in   construing  the  power  itself. 

1000  _ 

*        There  is  no  doubt  that  in  all  the  instances  enumerated  it  would 

The        b^  within  the  competence  of  a  State  legislature,  in  the  exercise 
AuAUili^  of  its  plenary  power  to  deal  with  internal  affairs,  to  make  any 
ATED        laws  it  mifi^ht  think  fit  to  restrain  or  reralate  such  afireements. 
Railway     but  it  does  not  follow  that  such  laws  could  properly  be  described 
WAY  Service  *^  laws  to  regulate   interstate  trade   and  commerce.      If   they 
AfwociATioN  could,  the  American  State  legislatures  might  be  trespa&sing  upon 
The  Nkw    the  domain  of  Congress. 
Walw*  Kail-      In  this  connection  the  follo^nng  passage  from  the  judgment  of 
^KMPLOYia*^  the  Supreme  Court  of  the  United  States  in  the  case  of  Rabbins  v. 
Aj}8ociATioN.  SlieUry  County  Taxing  Diafrut  (1)  is  instructive,  as  showing  the 
view  accepted  in  the  United  States  as  to  the  powers  of  the  State 
legislatures  with  regard  to  such  mattere: — "It  is  also  an  established 
principle,  as  already  indicated,  that  the  only  way  in  which  com- 
merce between  the  States  can  be  legitimately  affected  by  State 
laws,  is  when,  by  virtue  of  its  police  power,  and  its  jurisdiction 
over  persons  and  property  within  its  limits,  a  State  provides  for 
the  security  of  the  lives,  limbs,  health,  and  comfort  of  persons 
and  the  protection  of  property ;  or  when  it  does  those  things 
which  may  otherwise  incidentally  affect  commerce,  such  as  the 
establishment   and   regulation    of    highways,   canals,   railroads, 
wharves,  ferries,  and  other  commercial  facilities." 

In  the  execution  of  their  power  Congiess  has  passed  several 
laws,  some,  but  not  all,  of  which  have  been  the  subject  of  judicial 
decision.  Amongst  others,  laws  have  been  passed  for  preventing 
and  punishing  obstruction  of  interstate  commerce,  for  securing 
the  safety  of  men  employed  upon  railways  engaged  in  interstate 
traflSc,  for  imposing  tests  of  capacity  upon  engine  drivers  engaged 
in  that  traffic,  and  for  the  enforcement  of  awards  as  to  terms  of 
employment  made  upon  voluntary  submission  to  arbitration  by 
the  employers  and  the  men.  Congress  has  not,  however,  up  to 
the  present,  undertaken  to  regulate  by  law  the  terms  of  engage- 
ment or  employment  of  men  so  engaged.  There  can  be  no  doubt 
that  if  the  plenary  power  of  Congress  or  of  the  Commonwealth 
Parliament  extends  to  such  regulation  they  may  exercise  that 
power  through  tribunals  or  special  authorities  set  up  for  the 

(1)  120  U.S.,  489,  at  p.  493. 
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purpose,  but  the  right  to  set  up  such  tribunals  or  authorities  does  ^'  ^'  ^'  ^' 
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not  extend  beyond  the  power  authorized  to  be  delegated  to  them. 

As  at  present  advised,  we  are  of  opinion  that  the  leorislative         '^'hk 

Federated 

authority  of  the  Commonwealth  Parliament  under  the  power  in    Amaloam- 
question,  so  far  as  regards  wages  and  terms  of  engagement,  does  governmbht 

not  extend  further — if  it  extends  so  far,  as  to  which  we  reserve     Railway 

...  AND  Tram- 

our   opinion — than   to   prohibit   for  causes   affecting   interstate  way  Serviok 

traffic  specific  persons  from  being  employed  in  such  traffic.     It     '     v. 

cannot,  as  already  said,  be  disputed  that  the  plenary  powers  of       gJ^j^H^ 

the  State  legislatures  with  respect  to  matters  within  their  com-  Wales  Rail- 
^  ,        .  .     ,  .  WAY  Traffic 

petence  extend  to  everything  done  within  the  State  which  may,     Employes 

directly  or  indirectly,  affect  trade  and  commerce.  But  we  think  ^^^^^^'^ 
that  the  power  of  the  Commonwealth  Parliament  to  regulate 
interstate  trade  and  commerce,  although  unlimited  within  its 
ambit,  cannot  as  a  mere  matter  of  construction,  be  held  to  have 
so  wide  an  ambit  as  to  embrace  matters  the  effect  of  which  upon 
that  commerce  is  not  direct,  substantial  and  proximate.  And,  in 
our  opinion,  the  general  conditions  of  employment  are  not  of  this 
character.  We  arrive  at  this  conclusion  upon  the  mere  language 
of  sec.  51  (i.).  But  it  is  much  fortified  by  the  language  of 
(xxxii.),  which  expressly  empowers  the  Commonwealth  Parlia- 
ment to  make  laws  for  the  control  of  State  railways  with  respect 
to  transport  for  the  naval  and  military  purposes  of  the  Common- 
wealth. Having  regard  to  the  rules  of  construction  adverted  to 
in  the  earlier  part  of  this  opinion,  we  think  it  is  hard  to  reconcile 
the  conferring  of  this  express  power  with  the  implied  existence 
under  sec.  51  (i.)  of  a  power  which  would  undoubtedly,  if  the 
larger  construction  contended  for  is  adopted,  not  only  include 
that  conferred  by  (i.),  but  go  far  beyond  it.  The  word  "control " 
as  used  in  (xxvii.)  cannot,  we  think,  be  limited  to  manual  or 
physical  control.  It  is  the  widest  possible  term,  and  is  at  least 
co-extensive  with  the  asserted  general  power  to  "  regulate." 

Assuming,  however,  that  the  power  in  question  does  extend  to 
the  regulation  by  law  of  the  terms  of  employment  upon  State 
railways,  it  is  clear  that  it  extends  to  them  only  so  far  as  regards 
interstate  traffic  and  only  as  far  as  regards  men  engaged  in  that 
traffic.     And  this  consideration  affords  a  fatal  objection  to  the 
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H.  C.  OP  A.    validity  of  the  provision  now  in  question,  so  far  as  it  depends  for 
support  on  the  trade  and  commerce  power. 
The  It  was  laid  down  by  the  Supreme  Court  of  the  United  States 

a^m^S^^Jm^    in  the  case  of  United  Sfate.^  v.  Re^se  (1),  decided  in  1875,  and  the 

ATED        rule  has  ever  since  been  followed,  (see  the  Trade  Mark  Cases 
Government 
Railway     ^2);  United  States  v.  Ju  Toy  (3))  that,  when  in  the  attempted 

\^T  Service  exercise  of  a  power  of  limited  extent  an  Act  is  passed  which  in 

Association  j^g  terms  extends  beyond  the  prescribed  limits,  the  whole  Act  is 

The  New    invalid  unless  the  invalid  part  is  plainly  severable  from  the  valid. 

South 

Walks  Rail-  In  the  Trade  Mark  Cases,  Miller  J.,  delivering  the  unanimous 
"^eL^yS^^  judgment  of  the  Court,  said  (4) :— "  When,  therefore,  Congress 
Association,  undertakes  to  enact  a  law,  which  can  only  be  valid  as  a  regula- 
tion of  commerce,  it  is  reasonable  to  expect  to  find  on  the  face  of 
the  law,  or  from  its  essential  nature,  that  it  is  a  regulation  of 
commerce  with  foreign  nations,  or  among  the  several  States,  or 
with  the  Indian  tribes.  If  not  so  limited,  it  is  in  excess  of  the 
power  of  Congress.  If  its  main  purpose  be  to  establish  a  regula- 
tion applicable  to  all  trade,  to  commerce  at  all  points,  especially 
if  it  be  apparent  that  it  is  designed  to  govern  the  commerce  wholly 
between  citizens  of  the  same  State,  it  is  obviously  the  exercise  of 
a  power  not  confided  to  Congress."  And  again,  referring  to  United 
States  v.  Reese  he  said  (5) : — 

"  It  was  urged,  however,  that  the  general  description  of  the 
oflfence  included  the  more  limited  one,  and  that  the  section  w^as 
valid  where  such  was  in  fact  the  cause  of  denial.  But  the  Court 
said,  through  the  Chief  Justice  :  '  We  are  not  able  to  reject  a 
part  which  is  unconstitutional  and  retain  the  remainder,  because 
it  is  not  possible  to  separate  that  which  is  constitutional,  if  there 
be  any  such,  from  that  which  is  not.  The  proposed  eftect  is  not 
to  be  attained  by  striking  out  or  disregarding  words  that  are  in 
the  section,  but  by  inserting  those  that  are  not  there  now.  Each 
of  the  sections  must  stand  as  a  whole,  or  fall  altogether.  The 
language  is  plain.  There  is  no  room  for  construction,  unless  it  be 
as  to  the  effect  of  the  Constitution.  The  question,  then,  to  be 
determined  is,  whether  we  can  introduce  words  of  limitation  into 
a  penal  Statute  so  as  to  make  it  specific,  when,  as  expressed,  it  is 

(1)  92  U.S.,  214.  (4)  100  U.S.,  82,  at  p.  96. 

(2)  100  U.S.,  82.  (5)  100  U.S., 82,  at  pp.  98,  99. 

(3)  198  U.S.,  253. 
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general  only.     ...     To  limit  this  Statute  in  the  manner  now  R*  C.  of  a. 

asked  for  would  be  to  make  a  new  law,  not  to  enforce  an  old  one. 

This  is  no  part  of  our  duty.*     If  we  should,  in  the  case  before  us,         the 

undertake  to  make  by  judicial  construction  a  law  which  Congress   ^^a^am^ 

did  not  make,  it  is  quite  probable  we  should  do  what,  if  the  ^,     ated 

^  ^  .    .  J      Government 

matter  were  now  before  that  body,  it  would  be  unwilling  jto  do ;     Railway 

namely,   make  a  trade-mark  law  which  is  only  partial  in  its  ^y^y  service 

operation,  and  which  would  complicate  the  rights  which  parties  Association 

would  hold,  in  some  instances  under  the  Act  of  Congress,  and  in    The  New 

others  under  State  law."  Wales  Rail- 

This  resrsoning  appears  to  us  conclusive.  Now  the  dmciliation  ^emplotk"^ 
and  Arbitration  Act  is  not  only  not  limited,  so  far  as  regards  Association. 
its  attempted  application  to  State  railways,  to  matters  having  a 
direct  and  proximate  relation  to  interstate  traffic,  but  is  not 
limited  at  all  to  that  traffic  or  to  persons  engaged  in  it.  Even, 
therefore,  if  the  Commonwealth  Parliament  has  the  implied 
power  contended  for,  this  provision  is  not  a  valid  exercise  of  the 
power. 

It  was  suggested  that  the  provisions  of  the  Act  as  to 
conciliation  were  severable  from  the  compulsory  provisions  as  to 
arbitration.  The  objection  which  we  have  last  considered  is, 
however,  a  complete  answer  to  this  argument,  so  far  as  any 
coercive  action  could  follow  on  the  conciliation.  Finally,  it  was 
suggested  that  the  power  conferred  upon  the  President  of  the 
Court  to  endeavour  to  compose  disputes  was  severable  from  the 
rest  of  the  Act,  and  was  not  invalid.  In  the  case,  however,  of  a 
Federal  Statute,  it  is  not  sufficient  to  say  that  it  cannot  do  any 
harm.  It  is  necessary  to  show  affirmatively,  if  a  Court  is  called 
upon  to  give  effect  to  it,  and  if  its  validity  is  called  in  question, 
that  it  is  within  some  power  conferred  by  the  Constitution  either 
expressly  or  by  necessary  implication. 

For  these  reasons  we  are  of  opinion  that  the  provisions  in 
question  are  ultra  vires  of  the  Commonwealth  Parliament,  and 
that  the  applicant  Association  cannot  be  registered. 

There  will  be  no  order  as  to  coats. 

Question  answered  acco^^dingly. 
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H.  C.  OF  A.       Solicitors,  for  respondents,  Brovni  it  Beehy,  Sydney. 
1906. 


Solicitors,  for  interveners,  Crmvn  SolicitovH  for  the  Catnmon- 

Fedkrateu   wealth,  the  State  of  Nexo  South  Wtdes,  and  the  State  of  Victoria. 
Amausam- 


The 


ATKD 

Government 
Railway 
AND  Tram- 
way SSUVICK 

Association 

V. 

The  New 
South 
Wales  Rail- 
way Traffic 

Employes 
Association. 


B.  L. 
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McLaughlin    . 

Defendant, 


Appellant  ; 


and 


DAILY  TELEGRAPH    NEWSPAPER    COM- 
PANY  LIMITED 

Plaintiffs. 


} 


Respondents. 


H.  C.  OF  A.    Conijmny — Decree  Jor  rectification  of  share  register  of  company — Interpretation — 


1906. 

Sydney, 

Nov,  29,  30. 
Dec.  3,  4,  10. 


Griffith  C.J., 
Barton  and 
Isuics,  .J  J. 


Submission  by  piaintiff  to  indemnify  company — Inttntion  of  parties  and  Court 
when  making  decree — Principal  and  surety — Suit  by  company  to  enforce  lien — 
( 'ouuterclaini — Costs. 

In  a  suit  for  rectification  of  their  share  register  the  respoud&nt  company  were 
ordered  to  rectify  by  restoring  the  appellant's  name  to  the  register  as  holder 
of  certain  shares  that  had  been  transferred  by  the  appellant's  wife,  acting 
under  an  invalid  power  of  attorney,  the  appellant,  by  his  counsel,  making  an 
undertaking  or  submission,  which  was  embodied  in  the  decree,  to  indemnify 
the  respondents  to  the  extent  of  all  moneys  received  by  his  wife  as  the  pro- 
ceeds of  the  sales  of  the  shares  and  against  any  loss  that  the  respondents 
might  sustain  or  liability  they  might  incur  to  persons  other  than  the  appellant 
by  reason  of  obedience  to  the  decree. 

The  respondents,  in  execution  of  the  decree,  cancelled  the  registration  in 
the  names  of  the  transferrees  and  restored  the  appellant's  name  as  holder  of  the 
shares  in  question.  The  result  was  that,  in  respect  of  the  shares  of  one  of  the 
transferrees,  the  defendants  in  obeying  the  decree  incurred  a  loss  within  the 
meaning  of  the  submission  of  a  sum  exceeding  the  total  amount  received 
by  the  appellant's  wife  for  the  sale  of  all  the  shares,  and  the  wife  was  left 
liable  to  the  other  transferrees  for  the  amount  of  the  purchase  money  paid  to 
her  in  respect  of  the  shares  transferred  to  them. 
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In  a  suit  by  the  company  to  enforce  the  submission,  claiming  a  lien  under    H.  C  of  A. 

their  articleM  of  association  on  the  shares  to  the  amount  alleged  to  be  due  in         1906. 

respect  of  the  recovery  of  the  shares  and  asking  for  an  order  for  the  sale  of         ' — • — ' 

the  shares  to  give  effect  to  the  lien,   the   appellant  counterclaimed  for  a  McLaughlin 

modification  of  the  submission,  or,  in  the  alternative,  an  indemnity  to  the        Daily 

extent  of  all  moneys  he  might  be  called  upon  to  pay  the  transferrees.  Telkgraph 

Nbwspafkr 

Hfld,   that  it  was  not  open  to  the  appellant  at  that  stage  to  deny  the      ^'^'  ^'''^^' 

authority  of  his  counsel  to  make  the  submission  in  question  ; 

That,  in  construing  the  submission,  regard  should  be  had,  not  only  to  its 
actual  words,  but  also  to  the  context,  the  subject  matter,  the  intention  of  the 
parties,  and  the  facts  as  they  were  present  to  the  minds  of  the  parties  and  the 
Court  at  the  date  of  the  decree  ; 

That  its  effect,  when  so  regarded,  was  that  the  appellant  thereby  became 
surety  to  the  extent  specified  for  any  person  to  whom  the  respondents  might 
have  been  entitled  to  have  recourse,  but  on  the  assumption  that  he  would 
have  the  benefit  of  the  moneys  his  wife  had  received  to  indemnify  himself 
against  the  liability  ho  so  undertook  ;  and,  therefore,  that  as  the  respondents 
had  by  their  action  put  the  transferrees  in  a  position  to  claim  repayment  of 
the  purchase  moneys  from  the  wife,  and  to  that  extent  diminished  the  fund  on 
which  the  appellant  relicvi  to  protect  himself,  the  appellant  was  entitled  to  be 
relieved  of  his  indemnity  to  the  extent  of  the  purchase  money  received  by 
his  wife  in  respect  of  any  of  the  shares  as  to  which  the  respondents'  action 
had  left  him  or  his  wife  liable  for  the  purchase  money. 

Judgment  of  Walker  J.,  Daily  Telegraph  Newspaper  Co^  Ltd.  v. 
McLaughlin^  (1906)  6  S.R.  (N.S.  W.),  519,  varied,  and  cause  remitted  to  the 
Supreme  Court. 

Appeal  from  a  decision  of  Walker  J. 

The  appellant  during  the  year  1900  became  insane,  and  while 
in  tliat  condition  executed  a  power  of  attorney  purporting  to 
confer  upon  his  wife  full  control  of  his  business  and  property. 
Acting  under  the  power  of  attorney  the  appellant's  wife  sold 
to  different  persons  a  number  of  shares  standing  in  the  appel- 
lant's name  in  the  respondent  company's  register.  Proceed- 
ings were  subsequently  taken  in  lunacy,  and  the  appellant  was 
declared  insane  and  incapable  of  managing  his  affairs,  and  a  com- 
mittee of  his  estate  appointed.  Later  the  appellant  recovered  his 
sanity  and  a  superseding  order  was  made  by  the  Court,  restoring 
to  him  the  control  of  his  estate.  After  his  recovery  the  appellant 
discovered  that  the  shares  referred  to  had  been  sold,  and  instituted 
a  suit  in  equity   asking  for    a  declaration  that   the  }X)wer  of 


550  HIGH  COURT  [1906. 

H.  C.  OF  A.  attorney  was  invalid  and  that  he  was  entitled  to  have  the  register 
of  the  respondent  company  rectitied  by  inserting  his  name  as  the 

McLadohlin  holder  of  118  original  shares  which  had  been  sold,  and  also  39 
Da*ly       ^®^  shares  to  which  he  would  have  been  entitled  as  the  holder  of 

Tklkgraph  the  118  original  shares.  At  the  hearing  of  the  suit  the  point 
Co.  Ltd.  was  taken  by  the  respondents  that,  inasmuch  as  the  shares  claimed 
by  the  appellant  had  passed  into  the  hands  of  other  persons  who 
were  not  parties  to  the  suit,  the  register  could  not  be  amended  as 
sought.  The  claim  was  thereupon  amended  to  a  claim  for  an 
equivalent  number  of  similar  shares,  instead  of  the  particular 
shares  that  had  been  transferred. 

The  suit  was  dismissed  with  costs :  McLaugJdin  v.  Daily  Teh- 
graph  Newspaper  Co.  Ltd.  (1),  but  on  appeal  to  the  High  Court 
that  decision  was  reversed,and  the  respondents  were  directed,  inter 
alia,  to  rectify  their  register  by  inserting  the  name  of  the  appel- 
lant as  the  holder  of  118  original  shares  and  39  new  shares. 
The  appellant  submitted  by  his  counsel  to  indemnify  the  res- 
pondents, to  the  extent  of  all  moneys  received  by  the  appellant  s 
wife,  purporting  to  act  as  his  attorney,  as  proceeds  of  the  shares 
in  question,  against  any  loss  which  they  might  sustain,  or  any 
liability  which  they  might  incur  to  other  persons  by  reason  of 
obedience  to  the  decree,  and  this  submission  was  embodied  in 
the  judgment :  McLaughlin  v.  Daily  Telegraph  Newspaper  Co. 
Ltd.  (2). 

The  respondents  accordingly,  being  unable  to  come  to  any 
compromise  with  the  appellant,  rectified  their  register,  and  in- 
serted the  name  of  the  appellant  as  the  holder  of  the  specific 
118  original  shares  and  of  the  39  new  shares  issued  in  respect  of 
them,  and  demanded  from  the  transferrees  the  scrip  certificates 
held  by  them  for  these  shares,  and  prepared  for  issue  to  the 
appellant  scrip  certificates  for  the  original  shares,  and  all  the 
new  shares  issued  in  respect  of  them,  which  at  that  time  amounted 
to  82,  and  stood  in  the  register  in  the  appellant  s  name.  One  of 
the  transferrees,  a  Mr.  Cohen,  refused  to  return  the  scrip  on  the 
ground  that  he  was  not  a  purchaser  direct  from  Mrs.  McLaughlin 
but  was  a  hand  fide  transferree  from  a  sharebroker  named  Vivian, 
The  respondents  then  instituted  a  suit  against  the  transferree  for 

(1)  (1904)  4  S.R.  (N.S.W.),  84.  (2)  1  C.L.R.,  243,  at  p.  281. 
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an  order  directing  him  io  deliver  up  to  them  the  scrip  for  60   H-  C-  ^^  ^^ 

1906 

original  and  32  new  shares,  and  repay  all  dividends,  and  that  the 

register  might  be  rectified  by  striking  out  the  name  of  the  trans-  McLaughlin 

f  erree  as  the  holder  of  these  shares.   The  transf  erree  filed  a  counter-       d^^^ily 

claim  for  dama£:es  to  the  extent  of  the  amount  spent  by  him  in   Tklkgraph 

°  .  .  Nkwspapkr 

purchasing  shares  to  replace  the  82  shares  m  question,  £4,920.      Co.  Ltd, 

The  result  was  a  decree  in  favour  of  the  transf  erree,  the  res- 

pondents  being  ordered  to  pay  him  the  damages  counterclaimei, 

and  the  transferree  to  hand  over  the  scrip.     The  respondents  paid 

the  amount,  and  then  instituted  this  suit  against  the  appellant. 

Walker  J.,  before  whom  the  suit  came  on  for  hearing,  found  in 
favour  of  the  plaintiff  company  and  made  a  decree  as  prayed,  with 
costs:   Daily  Telegraph  Newspaper  Co.  Ltd,  v.  McLa'iighlin  (1). 

From  this  decision  the  present  appeal  was  brought  by  the 
defendant. 

Dr.  CuUen  K.C.  {Rich  and  Watt  with  him),  for  the  appellant. 
If  the  appellant  is  liable  at  all,  he  is  only  liable  in  this  suit  to  the 
extent  of  the  money  received  by  Mrs.  McLaughlin  in  respect  of 
the  shares  transferred  to  Cohen,  because  his  liability  in  respect  of 
the  balance  of  the  shares  still  continues.  Moreover  the  evidence 
shows  that  his  estate  never  got  the  benefit  of  these  moneys  at 
all.  Again,  the  loss  was  not  suffered  by  the  respondents  in 
obedience  to  the  decree.  Shares  could  have  been  given  to  the 
appellant  without  going  into  the  market  to  buy  them.  New 
shares  could  have  been  issued  fully  paid  up  in  accordance 
with  the  articles  of  S/Ssociation  without  infringing  the  Com- 
panies Act  1899.  The  willingness  of  the  appellant  to  forego 
his  rights  under  the  decree,  and  accept  such  shares  in  sub- 
stitution would  have  been  a  sufiicient  consideration  to  found  a 
contract  capable  of  registration  under  the  Companies  Act.  [He 
referred  to  the  Companies  Act  (No.  40  of  1899),  sees.  5,  55 ; 
Oliver  v.  Bank  of  England  (2) ;  Sloman  v.  Bank  of  England  (3); 
Barton  v.  London  and  North  Western  Railway  Co.  (4) ;  Spargos 
Case  (5) ;  Ferrao's  Case  (6) ;  Ooregwm  Gold  Mining  Co.  of  India 

(1)  (1906)  6  S.R.  (N.S.W.),  519.  (4)  24  Q.B.D.,  77. 

(2)  (1901)  1  Ch.,  652.  (5)  L.R.  8  Ch.,  407. 

(3)  14  Sim.,  475.  (6)  L.R.  9  Ch.,  365. 
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H.  C.  OF  A.  V.   Roper  (1);    Larocqns  v.   Beatuchemin  (2);   North  Sydney 

'^       Investment  and  Tramway  Company  v.  Higgins  (3) ;  Palmier, 

McLaughlin  Comj^any  Precedents,  8th  ed.,  pp.  270,  283.] 

Daily  [GRIFFITH  C.J. — It  does  not  follow  that  the  company  acted 

Tblegraph   unreasonably  in  not  doing  so.     It  would  have  required  a  special 
Co.  Ltd,      resolution.     Moreover  they  could  not  have  done  it  without  the 
appellant's  consent,  and  he  refused  the  offer.] 

They  could,  at  any  rate,  have  minimised  the  loss  by  issuing 
fully  paid  shares  and  charging  the  appellant  with  the  £10  per 
share  which  the  articles  required,  instead  of  rushing  into  the 
market  and  adopting  the  most  expensive  way  of  carrying  out  the 
decree.  The  appellant  never  approved  of  this  step  being  taken. 
The  respondents  could  have  proceeded  against  Vivian.  It  was 
their  mistake  in  suing  Cohen  which  led  to  the  loss  being  incurred. 
[He  referred  to  Slipffield  Corporation  v.  Barclay  (4) ;  Starkey  v. 
Bank  of  England  (5) ;  Attmn^ey-General  v.  Udell  (6).] 

The  respondents  should  not  have  retained  the  appellant  s  scrip. 

m 

They  are  therefore  not  entitled  to  the  costs  of  the  proceedings 
below.  If  the  appellant  has  to  pay  the  amount  claimed,  he  ought 
to  be  indemnified  against  claims  by  the  other  transferrees ;  if  not, 
he  will  incur  a  greater  liability  than  the  High  Court  intended. 
If  the  Court  sees  that  the  carrying  out  of  the  decree  will  have 
this  effect,  it  has  power  to  modify  it.  It  was  never  contemplated 
by  anybody  that  the  appellant  should  have  to  account  for  a 
greater  amount  than  he  actually  received  from  the  sale  of  the 
shares.  [He  referred  to  Ainswortk  v.  Wilding  (7) ;  Lawrie  v. 
Lees  (8).] 

• 

Lunger  Owen  K.C.  (Maughan  with  him),  for  the  respondents. 
The  evidence  establishes  beyond  question  that  the  proceeds  of  the 
sale  of  these  shares  were  received  by  the  appellant,  in  the  sense 
intended  by  the  High  Court  when  making  the  decree,  and  the 
loss  sustained  by  the  respondents  in  respect  of  the  recovery  of 
these  shares  was  the  result  of  reasonable  obedience  to  the  decree. 
The  company  were  not  bound  to  go  into  the  open  market  to  buy 

(1)  (1892)  A.C.,  125.  (5)  (1903)  A.C.,  lU. 

(2)  (1897)  A.C.,  358.  (6)  (1906)  2  Ch.,  47. 

(3)  (1899)  A.C.,  263.  (7)  (1896)  1  Ch.,  673. 

(4)  (1905)  A.C.,  392.  (8)  7  App.  Cas.,  19. 
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shares  as  that  would  have  resulted  in  a  still  greater  loss.     The   H.  C.  of  a. 
appellant  refused  to  accept  new  shares  under  the  only  conditions        *^^' 
upon  which  the  company's  articles  allowed  them  to  be  issued,  mc  Lauoulin 
The  suggested  registering  of  a  contract  was  not  open,  as  there       d/^^y 
would  have  been  no  contract  in  fact ;  it  would  have  been  issuing  Telegraph 
Hhares  for  nothing,  which  is  ultra  vires.     The  respondents  could     Co.  Ltd! 
not  have  issued  the  new  shares  and  charged  the  appellant  with 
the  £10  a  share,  because  that  would  have  been  to  make  him  a 
shareliolder  against  his  will.    Sec.  65  of  the  Companies  Act  1899 
was  not  intended  to  give  new  powers  of  issuing  shares,  but  to 
specify  the  cases  in  which  a  company  could  take  other  than  cash 
payment  for  such  issue:  Ooregtvm  Gold  Mining  Company  of 
India  v.  Roper  (1).    The  mere  obedience  to  the  decree  would  not 
have  been  a  consideration  :  Anon.  Case  (2).     There  was,  there- 
fore, no  course  open  to   the  respondents  but  that  which   they 
adopted. 

The  amount  claimed  is  not  subject  to  any  reduction  by  reason 
of  the  possibility  of  other  claims  being  made  against  the  appel- 
lant. The  indemnity  is  not  distributable.  This  is  purely  a 
question  of  construction  of  the  decree,  and  there  is  nothing  in  the 
terms  of  it  to  suggest  such  an  interpretation.  There  is  no  hard- 
ship, because  the  appellant  would  not  concur  in  any  other  prac- 
ticable suggestion  for  minimising  the  loss,  and  in  the  absence  of 
agreement  the  parties  must  fall  back  on  their  strict  legal  rights 
under  the  document.  This  is  in  effect  a  suit  by  a  lienor  against  a 
lienee.  There  was  no  counter  indemnity,  and  the  Judge  was 
bound  to  construe  the  decree  literall}^  There  is  nothing  to  show 
tliat  the  appellant  misunderstood  the  effect  of  the  submission,  and, 
even  if  there  were,  the  misunderstanding  must  be  shown  to  be 
mutual  before  the  party  who  sets  it  up  can  be  allowed  to  take 
advantage  of  it.  [He  referred  to  Powell  v.  Smith  (3) ;  StewaH 
V.  Kennedy  (4).]  It  is  premature  for  the  appellant  to  S/sk  for  a 
substantive  order  now.  The  respondents  are  in  the  position  of 
mortgagees  seeking  to  enforce  a  mortgage,  and  the  mortgagor  is 
asking  to  be  protected  against  a  liability  which  is  altogether  con- 
tingent.    It  may  be  that  none  of  the  other  transferrees  will  sue 


(1)  (189-2)  A.C.,  1*25,  at  p.  133. 

(2)  Cowp.,  128. 


(3)  L.R.,  14,  Eq.,  85. 

(4)  15  App.  Cas.,  108. 


vou   IV. 
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H.  C.  OF  A.  him,  and  if  they  do  they  may  not  succeed.     On  the  other  hand, 
1906.        ^jj^  appellant,  if  he  knew  that  he  was  protected  against  loss, 
MgLauohun  niight  not  trouble  to  defend  the  actions. 

[Isaacs  J.  referred  to  In  re  Ottos  Kopje  Diamond  Mines 


V. 

Daily 
Tjblkobaph    Ltd.  (1).] 

l^BWSPAPBR 

Co.  Ltd.  The  Ck)urt  cannot  tell  whether  the  respondents  should  have 
sued  Vivian  or  not,  because  the  point  was  not  i-aised  on  the 
pleadings,  and  even  if  they  had  sued  and  recovered  against  him, 
he  would  have  been  able  to  sue  Mrs.  McLaughlin. 

The  respondents  are  entitled  to  the  costs  of  enforcing  their 
security  unless  they  have  done  something  inequitable,  unreason- 
able or  vexatious:  Cotterell  v.  Stratton  (2);  Bank  of  New  South 
Wcdea  v.  OVonnoi*  (3).  Even  if  the  Court  thinks  the  appellant 
entitled  to  succeed  on  the  counterclaim  the  costs  should  be 
reserved  until  it  is  known  whether  anything  is  due  to  the  other 
transferrees. 

Dr  CvZlen  K.C.,  in  reply,  referred,  on  the  main  point,  to  Rees 
V.  Berrington  (4);  Holme  v.  Brunakill  (5) ;  and,  on  the  question 
of  costs,  to  Hall  V.  Heward  (6) ;  Kinnaird  v.  Trollope  (7). 

[Isaacs  J.  referred  to  Taylor  v.  Bank  of  New  South  Wales  (8).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 
Dec.  10.  Griffith  C.J.     This  was  an  action  brought  by  the  respondents 

against  the  appellant  to  enforce  a  submission  given  by  the 
appellant  in  this  Court  on  the  hearing  and  determination  of  an 
appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  in  an  action  brought  by  him  against  the  respondents. 
That  was  a  suit  to  compel  the  respondents  to  restore  the  appellant's 
name  to  the  register  of  the  company  in  respect  of  a  number  of  fully 
paid-up  shares  held  by  him,  in  respect  of  which  his  name  had  been 
taken  off  the  register  and  those  of  other  persons  entered  as  the 
liolders,  by  virtue  of  certain  transfers  executed  by  the  appellant  s 

(1)  (1893)  1  Ch.,  618.  (5)  II.  Wh.  &  T.  L.O.  in  Eq.,  7th 

(2)  L.R.  8  Ch.,  295.  ed.,  p.  581  ;  3  Q.B.D.,  496. 

(3)  14  App.  Ciis.,  273.  (6)  32  Ch.  1).,  430. 

(4)  II.  Wh.  &  T.  L.C.  in  Eq.,  7th      (7)  42  Ch.  D.,  610. 
ed.,  p.  580.  (8)  11  App.  Cas.,  596. 
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wife   under   the   supposed  authority   of   a   power  of   attorney  H.  C.  ofa. 
executed  by  him.     This  Court  held  that  the  power  of  attorney 
was  invalid,  and,  reversing  the  decision  of  the  Supreme  Court,  moLauohlin 
made  a  decree  declaring  that  the  transfers  of  shares  by  Mrs.       d^'^y 

McLau£^hIin,  assumingr  to  act  as  the  aeent  of  the  appellant  under  Telegraph 
.  t.  .  .  Newspaper 

the   power  of  attorney,   were  invalid.     In   the  judgment  was     Co.  Ltd. 

embodied  an  undertaking  or  submission   by   the   appellant  to 
indemnify  the  company  to  the  extent  of  all  moneys  received  by 
his  wife  as  the  proceeds  of  the  sale  of  the  said  shares,  and  against 
any  loss  that  the  company  might  sustain  or  liability  they  might 
incur  to  persons  other  than   the   then   plaintiff  by   reason   of 
obedience  to  the  judgment.     And  the  Court  proceeded  to  order 
that  the   company   should   rectify   their  register  by  restoring 
the  plaintiffs  name  as  holder  of   the  shares  in  question   and 
further  relief.     The  only  parties  to  that  suit  were  the  present 
appellant   and   respondents.     The   transferrees   were   not  made 
parties,  and,  that  being  the  frame  of  the  suit,  the  Court  could 
not  make  any  specific  order  as  to  the  particular  shares  transferred, 
but  they  made  an  order  which  gave  effect  to  the  rights  of  the 
parties  as  between  themselves,  and  ordered  the  then  defendants 
to  restore  the   plaintiff  to    the  rights  of   which   he  had  been 
deprived.      This  decree  having  been  made,  the  company   pro- 
ceeded to  obey  it.     There  had  been  several  transfers  executed  by 
Mrs.  McLaughlin,  the  total  amount  of  the  money  accruing  from 
the  sales  being  £4,603.    Several  of  the  transferrees  took  transfers 
direct  from  her.     But  one  of  them,  a  Mr.  Cohen,  purchased  from 
one  Vivian,  a  stockbroker,  who  was  the  original  transferree  from 
her.     All  the  others  had  taken  transfers  direct.     The  company 
then,  in  execution  of  the  decree,  cancelled  the  registration  in  all 
cases,  and  restored  the  appellant's  name  as  a  member  of  the 
company  in  respect  of  the  shares  he  had  originally  held.     They 
then  brought  a  suit  against   Cohen   to   obtain  from   him   the 
share  certificates  in  respect  of  the  shares  entered  in  his  name.    He 
counterclaimed  for  damages  for  breach  of  the  implied  representa- 
tion made  by  the  issue  of  the  share  certificate  on  the  faith  of 
which   he   had   bought   the  shares.     On  that   counterclaim  he 
recovered  £4,920. 

Nothing  turns  on  the  question  of  the  costs  of  that  action.   Some 
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H.  C.  OF  A.   of  the  other  transferrees  who  had  no  claim  against  the  company,  as 
of  course  the  company  had  made  no  representation  to  them,  have 

McLaughlin  brought  actions  against  the  appellant,  and  in  one  case  against  his 
d'ily       wife,  and  these  actions  are  now  pending.     The  respondents  then 

Telbobapu  commenced  this  suit  against  the  appellant  to  enforce  the  under- 
Co.  Ltd.  taking  which  was  embodied  in  the  judgment  of  the  High  Court, 
as  given  by  the  appellant,  and  further  to  enforce  payment  of  the 
debt  alleged  to  be  due  to  them  by  virtue  of  the  undertaking  by 
giving  effect  to  a  lien  which  arises  under  the  articles  of  associa- 
tion of  the  company.  The  18th  article  provides  that  the  com- 
pany shall  have  a  first  and  paramount  lien  upon  every  share  of 
each  member,  for  securing  to  the  company  the  payment  of  all 
debts  and  liabilities  of  such  member  solely  or  jointly  with  any 
person  to  the  company,  whether  the  period  for  the  payment  or 
discharge  thereof  shall  have  actually  arrived  or  not,  and  such 
lien  shall  extend  to  all  dividends  from  time  to  time  declared  in 
respect  of  such  shares. 

Article  19  provides  that  for  the  purpose  of  enforcing  the 
charge  the  directors  may  sell  the  shares,  with  other  provisions  to 
which  it  is  not  necessary  to  refer. 

The  appellant  in  this  action  set  up  several  defences,  and  also 
made  a  counterclaim.  First  he  denied  the  authority  of  his 
counsel  to  make  the  submission  and  asked  the  Court  to  disregard 
it.  It  is  not  necessary  to  say  more  on  that  than  that  the  under- 
taking was  given  by  his  counsel,  and  accepted  by  the  defendants, 
and  it  is  too  late  now  to  attempt  to  get  rid  of  it.  Then  he  said 
that  it  was  an  implied  term  of  the  submission  that  the  company 
should  get  the  shares  back  free  from  all  claims  by  the  trans- 
feiTces.  As  a  matter  of  fact,  apart  from  any  question  of  construc- 
tion, that  probably  was  an  implied  term ;  but  I  will  deal  with 
that  question  later.  Then  he  contended  that  the  submission  was 
distributive,  so  that  a  separate  obligation  on  his  part  to  in- 
demnify the  company  arose  with  respect  to  each  parcel  of  the 
shares,  and  limited  the  liability  with  respect  to  that  parcel,  so 
that  the  only  obligation  that  he  would  incur  with  respect  to  the 
shares  transferred  to  Cohen  was  limited  to  the  amount  of  the 
purchase  money  received  by  Mrs.  McLaughlin  in  respect  of  those 
shares.     He  further  said  that  the  loss  which  the  company  sus- 
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tained   by  reason  of   Cohen's   claim  was  not   the  natural  con-    ^'  C  of  A. 
sequence  of  obedience  to  the  decree  of  the  Court,  and  that  the 
company  could   have   obeyed   the  judgment   in   a  manner  less  McLacohlin 
onerous  to  him  or  not  onerous  at  all,  namely,  by  increasing  the       d^ily 
capital  of  the-  company  and  issuing  fully  paid  up  shares  to  him   Tki^egbaph 
out  of  the  new  issue.      Also  he  counterclaimed  that  the  respond-     Co.  Ltd. 
ents   be   asked   to  agree  to  modify  the  judgment  or  alter  the 
terms  of  the  submission,  and  in  the  alternative  he  claimed  an 
indemnity  for  any  moneys  he  might  be  called  upon  to  repay  to 
the  transferrees. 

I  will  deal  first  with  the  question  of  the  loss  which  the  com- 
pany say  they  have  sustained  by  reason  of  obedience  to  the 
decree  of  this  Court,  and  witli  the  appellant's  contention  that, 
instead  of  buying  the  shares  from  Cohen  under  such  circumstances 
that  they  were  bound  to  give  him  their  full  market  value,  which 
they  had  done,  they  should  have  issued  to  him  new  shares  fully 
paid  up.  The  first  observation  I  have  to  make  on  that  is  that 
that  would  not  have  been  a  compliance  with  the  judgment  of  the 
Court,  but  a  departure  from  it,  because  what  the  plaintiff^  estab- 
lished his  right  to  in  the  suit  was  the  right  to  a  specific  number 
of  shares  forming  part  of  a  total  issue  of  5,000,  and  if  he  received 
a  similar  number  of  shares  out  of  a  larger  total  number  he  would 
not  have  been  getting  the  same  thing.  The  difference  in  value 
would  certainly  not  have  been  very  great,  but  it  was  not  the 
same  thing.  It  therefore  could  not  have  been  done  without  his 
consent,  nor  without  the  authority  of  a  general  meeting  of  the 
shareholders  in  the  company.  The  company,  however,  made  an 
offer  to  do  that  subject  to  an  obligation  on  his  part  to  pay  the 
nominal  price  of  £10  per  share,  though  each  share  was  then  worth 
much  more.  But  the  appellant,  taking  up  the  position  that  he 
was  not  bound  by  the  undertaking,  refused  the  offer,  and  said  he 
would  not  accept  any  shares  unless  they  were  issued  to  him  free 
from  any  obligation.  It  seems  plain  that  in  any  event  the  com- 
pany could  not  have  issued  new  shares  free  from  obligation. 
Possibly  some  method  might  have  been  devised  to  carry  out  the 
arrangement  suggested,  if  lawful,  as  to  which  we  express  no 
opinion,  and  if  assented  to  by  the  company  in  general  meeting, 
but  not  so  as  to  avoid  a  liability  to  pay  the  equivalent  of  £10 
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H.  C.  OF  A.  per  share  in  one  way  or  another.      But  he  absolutely  repudiated 

any  liability  to  pay  anything  for  the  shares.     It  might,  perhaps, 

McLacghun  have  been  paid  under  an  arrangement  to  have  it  in  some  way  taken 

Daily       ^^  again  in  reduction  of  the  amoimt  to  which  the  appellant  was 

Tklkgkaph  liable  under  the  indemnity.  But  in  the  absence  of  any  agreement 
Co.  LnpD.  the  parties  fell  back  on  their  legal  rights.  The  company  then 
had  to  get  shares  in  some  way  in  order  to  obey  the  decree.  It  was 
admitted  that  the  amount  paid  to  Cohen  did  not  exceed  the  fair 
market  value  of  the  shares.  That  is,  therefore,  a  loss  within  the 
meaning  of  the  submission,  and  constitutes  a  debt  under  the  sub- 
mission, and  it  is  not  disputed  that  if  it  be  a  debt  they  are 
entitled  to  maintain  this  action  so  as  to  enforce  their  lien  to  the 
extent  of  that  debt. 

I  will  deal  next  with  the  contention  that  that  obligation  is 
distributive,  so  that  the  loss  sustained  by  reason  of  the  purchase 
of  Cohen  s  shares  is  limited  to  the  amount  of  the  purchase  money 
received  by  Mrs.  McLaughlin  in  respect  of  those  shares.  There 
is  really  very  little  to  say  on  that  subject.  It  will  be  observed 
that  the  lass  is  treated  in  the  undertaking  as  one  sum  total,  any 
loss  which  the  company  may  sustain ;  and  the  limit  of  the  liability 
is  also  treated  in  the  undertaking  as  one  total  sum :  [His  Honor 
read  the  terms  of  the  undertaking,  as  already  set  out.]  So  that 
the  construction  suggested  is  not  exactly  the  literal  one.  The 
appellant  contends,  and  with  some  force,  that  a  contrary  con- 
struction to  that  which  he  suggests  will  lead  to  manifest  injustice. 
He  or  his  wife  would  be  liable  to  repay  all  the  money  to  the 
transferrees,  although  it  had  been  already  applied  for  the  benefit 
of  the  company  under  the  indemnity,  and  so  he  would  have  to  pay 
for  the  sliares  twice  over.  That  is  no  doubt  so,  and  that  result 
would  be  so  contrary  to  the  apparent  intention  of  the  parties  that 
the  Court  would  be  unwilling  to  adopt  a  construction  w^hich  would 
lead  to  such  a  result,  a  result  so  far  from  the  intention  of  the 
parties  as  embodied  in  an  undertaking  given  on  one  side  and 
accepted  on  the  other.  That  is  a  construction  which  is  unnatural, 
and  we  do  not  see  any  sufficient  reason  for  adopting  it. 

Another  construction  suggested,  and  which  would  produce  the 
same  result,  is  that  in  the  submission  to  indemnify  the  re- 
spondents "to  the  extent  of  all  moneys  received   by  the  said 
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A.  A.  McLaughlin  as  the  proceeds  of  the  sale  of  the  said  shares  "   ^-  ^'  ®'  '^• 

the  word   "  received "   should   be  construed   as    "  received   and        ^^^ 

retained,"  or  as  if  the  words  "and  which  she  is  not  liable  to  mcLauohuic 

repay"    were  added.      For  the  purpose  of  construction  regard       d^Jly 

must  be  had  not  only  to  the  words  of  the  submission  itself  but  Tklkoraph 

•^  ^  ^  Newsfapbk 

also  to  the  context  (which  includes  the  whole  of  the  judgment),     Co.  Ltd. 
to  the  subject  matter,  and  to  the  facts  as  they  were  present  to 
the   minds  of   the   parties   and   the  Court  at   the  date  of   the 
judgment. 

So  regarded,  there  is,  in  our  opinion,  much  to  be  said  in  favour 
of  this  construction,  and  if  there  were  no  other  way  open  to  do 
justice  we  should  be  prepared  to  adopt  it.  But  it  is  not  neces- 
sary to  depart  from  the  literal  meaning  of  the  submission,  as  I 
will  proceed  to  show. 

The  foundation  of  the  relief  given  to  the  appellant  was  the 
adjudication  that  the  transfers  of  the  shares  in  question  by  the 
appellant's  wife  in  supposed  execution  of  the  power  of  attorney 
were  invalid.  That  adjudication,  it  is  true,  was  only  made  as 
between  the  parties  to  the  suit,  but  as  between  them  it  was 
established  as  an  incontrovertible  fact.  It  followed,  as  between 
those  parties,  that  as  a  matter  of  law,  the  transterrees  were, 
under  the  circumstances,  entitled,  at  the  least,  to  recover  the 
purchase  money  from  the  appellant's  wife  as  upon  a  total  failure 
of  consideration.  They  might  or  might  not  have  been  entitled 
to  more  extensive  relief.  This  conclusion,  therefore,  was  also 
established  by  the  judgment  as  between  the  parties.  It  was 
uncertain  whether  the  transferrees  could  have  recovered  the 
purchase  money  from  the  appellant  himself.  Possibly  some  of 
them  could  and  others  could  not  Under  these  circumstances 
the  appellant,  in  effect,  undertook  as  between  himself  and 
the  respondents  to  assume  the  liability  of  his  wife  to  the 
extent  of  the  purchase  money  actually  received  by  her, 
and  to  that  extent,  although  not  in  terms  out  of  that  fund, 
to  indemnify  the  respondents  against  any  loss  which  they  might 
sustain  by  reason  of  obedience  to  the  judgment.  It  equally  fol- 
lowed from  the  adjudication  of  the  Court  that  the  respondents 
had  a  claim  against  the  appellant's  wife  in  respect  of  the  repre- 
sentation made  by  her  to  them  that  the  power  of  attorney,  on  the 
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H.  C.  OF  A.  faith  of  which  they  acted,  was  valid.  In  effect,  therefore,  the 
^__^       appellant  voluntarily  constituted  himself  a  surety  to  the  extent 

McLauohllv  specified  for  any  person  to  whom  the  respondents  might  have 
Daily       h^en  entitled   to   have   recourse,  and   on   the   other   hand   this 

Telegraph    liability  was  undertaken  on  the  assumption  that  he  on  his  part 
Newspapek 
Co.  Ltd.     had  and  would  retain  the  benefit  of  the  money  which  his  wife 

had  received,  to  which  he  w^ould  consequently  be  able  to  have  re- 
course to  indemnify  himself  against  the  liability  incurred  by  him 
under  his  own  indemnity.  For  this  purpose  he  and  his  wife  were 
treated  as  one.  All  this  is  involved  in  the  judgment  itself.  Now, 
if  a  principal  debtor,  in  respect  of  a  debt  for  which  a  surety  is 
liable,  does  anything  by  which  the  right  of  the  surety  to  have  re- 
course to  any  property,  to  which  he  is  entitled  to  have  recourse 
by  way  of  indemnity,  is  impaired,  the  surety  is  discharged  to  the 
extent  by  which  that  right  is  so  impaired  :  Pearl  v.  Deacon  (1). 
If,  therefore,  the  respondents  by  the  manner  in  w^hich  they  gave 
effect  to  the  judgment  of  the  Court  voluntarily  did  any  act  by 
which  the  riglit  of  the  appellant  to  recoup  himself  out  of  the  fund 
in  question  was  impaired,  to  that  extent  he  is  discharged  from  his 
undertaking  to  indenmify  them.  What  then  are  the  relevant 
facts  ?  The  respondents,  by  cancelling  the  registration  of  the 
transferrees  in  (question  under  such  circumstances  that  the  trans- 
f  errees  had  no  redress  against  them,  put  the  latter  in  a  position  to 
claim  repayment  of  the  purchase  money  from  the  appellant's 
wife,  whose  liabilities  the  appellant  had  as  between  himself  and 
the  respondents  assumed,  and  to  that  extent  diminished  the  fund 
on  which  he  relied  to  protect  himself.  For  the  reasons  already 
given  we  do  not  think  that  the  respondents  can  dispute  either 
the  liability  of  Mrs.  McLaughlin  or  the  liability  of  the  appellant 
to  make  these  repayments. 

For  these  reasons  we  are  of  opinion  that,  upon  the  literal  con- 
struction of  the  judgment,  and  upon  the  application  of  recognized 
rules  of  equity  to  the  facts,  the  appellant  is  entitled  to  be  relieved 
from  l\is  indemnity  to  the  extent  of  the  purchase  money  received 
by  Mrs.  McLaughlin  in  respect  of  any  of  the  shares  as  to  w^hich 
the  respondents  have  left  the  appellant  or  his  wife  liable  to  pay 
the  purchase  money  to  the  purchasers. 

(1)  24  BcAv.,  186;  1  DeG.  &  J.,  461. 
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Thus  we  arrive  at  a  conclusion  which  is  in  harmony  both  with  H.  C.  of  A. 
law  and   with  the   plain  demands  of  justice.     It  is,  however, 
claimed  by  both  parties  that  each  should  be  at  liberty  to  dispute  McLaughlin 
for  his  own  benefit  tlie  appellant's  liability  to  repay  the  purchase       d^ily 
money.     The  appellant  claims  that,  so  far  as  he  can  defeat  the  Telegraph 
demands  of  the  transferrees  against  himself  and  his  wife,  he  is     Co.  Ltd. 
entitled  to  retain  the  money.     The  respondents  claim  that  they 
should  be  allowed  to  intervene  to  defeat  those  demands,  and  so 
to  lessen  the  amount  by  which  the  fund  representing  the  pur- 
chase money  has  been  or  will  be  diminished.      So  far  as  regards 
the  respondents  contention,  I  have  already  pointed  out  that,  as 
between  them  and  the  appellant,  the  facts  as  they  have  been 
conclusively  determined  show  that  either  the  appellant  or  his 
wife  is  liable  to  repay  the  purchase  money.     If,  therefore,  the 
appellant  chooses  to  discharge   what,  as    between  the   present 
parties,  has  been  determined  to  be  a  legal  obligation,  and  what  in 
any  event  is  an  honourable  one,  whether  it  could  or  could  not  be 
defeated  on  grounds  open  as  between  the  appellant  or  his  wife 
and  the  transferrees,  the  respondents  cannot  complain.     This  dis- 
poses of  their  contention.     On  the  other  hand,  if  the  appellant 
and  his  wife  by  any  means  succeed  in  escaping  from  this  obliga- 
tion, the  result  will  be  that,  pro  tanto,  the  fund  to  which  he  is 
entitled  to  have  recourse,  and  to  the  extent  of  which  he  has 
undertaken  to  indemnify  the  respondents,  will  not  have  been 
diminished  by  reason  of  the  respondents'  acts.      Although,  there- 
fore, he  and  his  wife  are  at  liberty  to  avail  themselves  of  any  such 
defences,  their  success  will  enure  for  the  benefit  of  the  respon- 
dents and  not  of  the  appellant.     A  reasonable  time  should  be 
allowed  to  the  appellant  to  make  the  repayments  or  secure  them 
to   the  satisfaction   of   the   transferrees.     We  think  that  three 
months  will  be  a  reasonable  time  to  allow  for  that  purpose,  but 
leave  should  be  given  to  apply  to  the  Supreme  Court  for  an 
extension  in  any  particular  case. 

For  the  reasons  which  I  have  given  we  think  that  the  declara- 
tion of  the  plaintiffs'  right  to  indemnity  must  be  limited  to  the 
balance  of  the  sum  of  £4,603  9s.  5d.  after  deduction  of  any  sums 
of  money  which  the  appellant  may  so  pay,  or  may  secure  to  the 
satisfaction  of  the  transferrees  within  that  period. 

VOL.  IV.  37 
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fl.  C.  OF  A.       With  respect  to  the  question  of  costs,  the  suit  was  in  effect  a 

suit  by  lienees  to  enforce  a  lien.     They  were  entitled  to  maintain 

McLaughlin  ^^d   succeed   in   the   suit.     On   the   other   hand  the  defendant 

Daily       counterclaimed  for  a  cross  indemnity  or  diminution  of  responsi- 

Telegraph  bility  to  which  he  was  entitled  and  which  the  plaintiffs  disputed. 
Co.  Ltd.  Elach  party,  therefore,  has  succeeded  in  part,  and  strictly  a  rigid 
way  of  disposing  of  the  case  would  be  to  give  the  plaintiffs  their 
costs  of  the  suit  and  the  defendant  his  costs  of  the  counterclaim. 
But  under  the  circumstances  we  think  justice  will  be  done  by 
omitting  all  reference  to  costs  from  the  judgment. 

To  give  effect  to  these  conclusions  the  judgment  should   be 
varied  by  prefixing  to  the  declaration  of  the  defendant's  obliga- 
tion to  indemnify  the  plaintiffs  a  declaration  that  the  defendant 
is  entitled  to  deduct  from  the  £4,603  9s.  5d.,  being  the  amount 
received  by  Mrs.  McLaughlin  as  the  proceeds  of  the  sale  of  the 
shares  in  question,  a  sum  equal  to  any  sum  or  sums  which  he 
shall  have  paid  to  or  secured  for  the  benefit  of  the  several  trans- 
f errees  in  repayment  of  the  purchase  money  paid  by  them  respec- 
tively.    This  will  be  followed  by  a  direction  for  an  inquiry  as  to 
the  amount  which  shall  have  been  so  paid  or  secured  to  the 
satisfaction  of  the  transferrees  within  three  months  from  this  date 
or  such  further  time  as  the  Supreme  Court  may  allow,  the  balance 
to  be  certified.     The  declarations  in  the  judgment  appealed  from 
will  be  varied  by  substituting  the  words  "the  amount  of  the  balance 
so  certified  "  for  "  the  said  sum  of  £4,603  9a  5d. "  wherever  those 
words  occur,  and  all  reference  to  costs  will  be  omitted. 

Jvdgment  appealed  from  varied  accord- 
ingly.  Cause  remitted  to  the  Suprefme 
Cov/rt  to  do  what  is  Tproper  to  give  effect 
to  this  judgment 

Solicitor,  for  the  appellant,  J,  McLaughlin. 
Solicitors,  for  the  respondents,  Lavri'ence  &  Lawrence. 

C.  A.  W. 
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DANIEL 


Appellant ; 


AND 


DANIEL 


.    Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

ffusband  and  wife— Divorce —Custody  of  child  of  marringe—Dieeretioii  of  Judge —  H.  C.  ok  A. 
Matrimonial  Causes  Act  {N.S,  IK.),  {No,  14  o/lSdO),  «ec.  4.  1906. 

Appeal  to  High  Court — Question  of  status  under  laws  relating  to  divorce— Judiciary  ^Ynvvn 

Act  1903  {No,  6  q/"  1903),  sec,  35,  suh-sec,  (a)  {'iySpecial  leave— Practice,  j^^^  09^ 


An  order  of  the  Judge  in  Divorce  under  sec.  4  of  the  Matrimonial  Causes 
Act  1899,  awarding  the  husband,  the  successful  petitioner  in  a  suit  for  dis- 
solution of  marriage,  the  custody  of  a  child  of  the  marriage  is  not  a  judgment 
which  **  affects  the  status  of  any  person  .  .  .  under  the  laws  relating  to 
divorce  "  within  the  meaning  of  sec.  .35,  sub-sec.  (a)  (3),  of  the  J'tidiciary  A  ct 
1903. 

In  the  exercise  of  the  powers  conferred  upon  the  Divorce  Court  by  the 
Malrimonial  Causes  Act  1899,  with  regard  to  the  custody  of  children,  the 
Court  has  a  wide  discretion,  which  will  not  be  reviewed  by  a  Court  of  Appeal 
unless  it  is  exercised  capriciously  or  upon  a  wrong  principle. 

Principles  to  be  observed  by  the  Court  in  the  exercise  of  its  discretion, 
considered. 

On  the  hearing  of  an  appeal  from  a  judgment  of  the  Supreme  Court,  which 
had  been  set  down  to  be  heard  without  special  leave,  the  High  Court  held  that 
the  judgment  appealed  from  was  not  one  from  which  an  appeal  lay  as  of  right 
under  sec.  39  of  the  J'ttdiciary  Act  1903,  but  allowed  the  appellant  to  move 
forthwith  for  special  leave  to  appeal,  and  proceed  at  once. 

Special  leave  to  appeal  from  the  decision  of  Simpson  J.,  6th  March  1906, 
refused. 


Griffith  O.J., 

Barton  and 

Isaacs  JJ. 


Appeal  from  an  order  of  Simpson  J.  in  the  Supreme  Court  of 
New  South  Wales  in  its  Matrimonial  Causes  Jurisdiction. 
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H.  C.  OF  A.       The  respondent,  the  husband  of  the  appellant,  obtained  a  decree 

]^       for  the  dissolution  of  his  marriage  with  the  appellant  oa  the 

Daniel      ground  that  she  had  failed  to  comply  with  an  order  for  the 
Daniel      restitution  of  conjugal  rights.      Subsequently,  on  motion  upon 

notice,  the  Judge  in  Divorce,  after  taking  evidence  on  affidavit, 

made  an  order  giving  the  cu8t<xiy  of  the  only  child  of  the  marriage 
to  the  respondent. 

It  was  from  the  latter   order   that  the  present   appeal    \ras 
brought  by  the  wife  without  leave. 

The  facts  of  the  case  are  not  material  to  this  report. 

E.  3/.  Stephen  {Windeyer  "wiilx  him),  for  the  appellant.     The 
order  was  made  under  sec.  4  of  the  Matrivionial  Causes   Act 
1899,  and  is  therefore  an  order  of  the  Supreme  Court.   The  order 
is  one  affecting  the  status  of  the  child  within  the  meaning  of  see, 
35,  sub-sec.  {a)  (3)  of  the  Judicial^  Act  1903.     Its  condition  is 
affected  in  so  far  as  it  depends  upon  the  person  to  whom  and  by 
whom  the  filial  duties  are  owed.      Its  legal  relationship  to  other 
persons  is  affected.      Being  a  child  it  is  subject  to  extrinsic  con- 
trol, and  is  therefore  under  a  status,  and  the  rights  w^hich  attach 
to  its  status  depend  upon  the  person  to  whom  it  owes  obedience. 
The  order  touches  those  rights.   [He  referred  to  Quick  and  Groom, 
Jiidiciid  Powers  of  the  Comniomvealthj  p.  150 ;  Maine,  Ancient 
Laiv,  15th  ed.,  p.  169 ;  Matrimmiictl  Cavtses  Act  1899,  sec.  60.] 

[Griffith  C.J. — If  it  were  a  question  whether  a  particular 
person  had  or  had  not  attained  the  age  of  twenty-one  yeai-s,  the 
status  would  be  affected.  But  the  position  of  the  child  in  the 
abstract  is  not  affected  by  this  judgment.  It  only  fixes  the  per- 
son to  whom  the  child  ow^es  the  duty  or  who  owes  the  duty  to 
the  child.  If  this  affected  the  status,  so  would  an  order  appoint- 
ing a  guardian.  The  section  applies  only  to  judgments  which 
affect  the  status,  not  to  all  those  made  under  the  laws  affecting 
status. 

Isaacs  J. — The  status  of  the  child  is  not  changed  by  the  order. 
He  is  still  a  minor.] 

Then  I  ask  for  special  leave  to  appeal. 

[Griffith  C.J. — This  Court  is  not  in  the  habit  of  granting 
special  leave  to  appeal  on  questions  of  fact.] 


V. 

Daniel. 
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The  Judge  applied  the  rules  of  law  wrongly  to  the  facts  before  H.  C.  of  A. 
him.  While  stating  that  the  dominant  consideration  was  the 
welfare  of  the  child,  he  in  fact  gave  most  weight  to  the  question  Danikl 
which  was  the  innocent  party.  He  did  not  properly  consider  the 
nature  of  the  home  to  which  the  father  would  take  the  child,  nor 
the  conditions  of  climate,  &c.,  under  which  the  child  would  have 
to  live.  The  case  was  heard  entirely  upon  affidavits,  so  that  this 
Court  has  the  same  material  before  it  as  the  Judge  had.  [He 
referred  to  D'Alton  v.  D' Alton  (1).] 

[Griffith  C.J.  referred  to  Clietwynd  v.  Clietivynd  (2).] 

Blacket  {Ed^vardn  with  him),  for  the  respondent.  The  order 
cannot  affect  the  status  of  the  child.  The  only  question  was 
whether  the  child  should  be  in  the  care  of  the  father  or  the 
mother,  but  it  was  still  of  the  same  status,  and  the  parents*  status 
was  not  involved. 

[Griffith  C.J. — You  may  be  heard  on  the  application  for  special 
leave  as  the  application  is  for  leave  to  proceed  at  once.] 

This  Court  should  not  lightly  interfere  with  the  discretion  of 
the  Court  of  first  instance  where  the  proper  principles  were 
applied,  and  the  only  matter  in  issue  was  the  proper  view  to  take 
of  the  facts  before  the  Court :  Handley  v.  HatiJley  (3).  There 
must  be  something  which  amounts  to  a  miscarriage  of  justice 
before  the  Court  of  Appeal  will  interfere  in  such  cases :  Wigiiey  v. 
Wigney  (4).  No  general  rule  can  be  laid  down  as  to  the  class  of 
cases  in  which  an  order  of  the  kind  should  be  made  :  Symington 
V.  Symington  (5).  It  is  purely  a  matter  of  discretion.  In  the 
grounds  of  appeal  it  is  not  suggested  that  any  wrong  principle 
was  followed,  and  the  Judge's  decision  was  absolutely  justified 
by  the  facts  before  him.  In  U Alton  v.  U Alton  (1)  the  question 
was  between  the  husband  and  the  wife,  but  in  this  case  the  child 
has  not  been  taken  from  the  custody  of  the  mother  but  from  that 
of  a  third  party  with  whom  the  mother  had  placed  it. 

The  respondent  asks  for  costs  of  the  appeal.  The  wife  has 
separate  property. 

(1)  4  P.p.,  87.  (4)  7P.D.,  177. 

(2)  L.R.  1  P.  &  M.,  39.  (5)  L.R.  2  H.L.  Sc,  415,  at  p.  420. 

(3)  (1891)  P.,  124. 
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H.  C.  OF  A.       [Griffith  C.J. — Why  should  not  the  Court  give  costs  as  in  anj^ 

^^"        other  case  ?      Certainly  it  is  a  case  between  husband  and  "wife. 

Daniel      ^^^e  Court  can  give  costs  if  it  thinks  fit.      Whether  we  think  we 

should  give  them  is  another  matter.   As  a  rule  costs  are  not  given 

to  a  husband  against  a  wife.] 

K  M.  Stephen,  in  reply.  The  discretion  of  the  Judge  is  a 
judicial  discretion,  and  will  be  interfered  with  if  wrongly  exerr 
cised  on  the  facts.     [He  referred  to  Donohne  v.  Donohue  (1).] 

Costs  should  not  be  given  against  the  mother,  as  she  has  acted 
in  the  interest  of  the  child,  not  of  herself. 

GRiFFriH  C.J.  This  is  an  appeal,  set  down  to  be  heard  without 
special  leave,  from  an  order  of  the  Judge  of  the  Divorce  Court 
giving  the  custody  of  a  child  of  divorced  persons  to  the  father,  the 
petitioner  in  the  suit.  The  appeal  was  instituted  by  the  mother, 
and  it  is  claimed  for  the  appellant  that  the  judgment  giving  the 
custody  of  the  child  affects  the  question  of  status  within  the 
meaning  of  sec.  35  of  the  Judicially  Act  1903,  which  allows  an 
appeal  to  be  brought  without  leave  from  any  judgment  of  the 
Supreme  Court  of  a  State  which  "  affects  the  status  of  any  person 
under  the  laws  relating  to  aliens,  maiTiage,  divorce,  bankruptcy, 
or  insolvency."  The  question  at  issue  in  this  case  is  merely 
whether  the  father  or  the  mother  should  have  the  custody  of  the 
child.  How  can  that  be  said  to  be  a  question  of  status  ?  Without 
pretending  to  give  an  exhaustive  definition,  I  apprehend  that  the 
term  ''  status  "  means  something  of  this  sort :  a  condition  attached 
by  law  to  a  person  which  confers  or  affects  or  limits  a  legal 
capacity  of  exercising  some  power  that  under  other  circumstances 
he  could  not  or  could  exercise  without  restriction.  That  defini- 
tion, as  I  have  said,  may  not  be  exhaustive,  but  it  indicates,  at  any 
rate,  the  sort  of  thing  that  is  meant.  The  answer  to  the  question 
whether  an  infant  ought  to  be  placed  in  the  custody  of  his  father 
or  his  mother  does  not  affect  the  capacity  of  the  child  or  of  any- 
body else  to  do  anything,  and  therefore  I  do  not  think  that  this 
is  a  question  of  status  at  all.  The  instances  given  by  the  section 
itself  serve  to  show  what  the  words  mean,  that  is  to  say,  such 

(1)  (1901)  1  S.R.  (N.vS.W.).  (Div.)  ]. 
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questions  as  whether  a  person  is  legally  married  or  not,  or  is  a   H.  C.  oj  A. 
bankrupt  or  not.   Those  are  very  different  matters  from  this.    In        ^^^' 
my  opinion,  therefore,  an  appeal  does  not  lie  in  this  ca^e  as  of 
course. 

But  Mr.  Stephen  was  allowed  to  move  for  special  leave  to 
appeal,  and  he  did  so.  It  is  to  be  observed  that  the  only  grounds 
of  appeal  stated  in  the  notice — by  which,  of  course,  the  appellant 
IS  not  conclusively  bound  on  this  motion — are  that  the  learned 
Judge  was  wrong  in  the  conclusion  to  which  he  came  on  the 
question  of  fact  before  him,  and  it  is  not  the  practice  of  this 
Court  to  grant  special  leave  to  appeal  on  questions  of  fact.  But 
it  is  suggested  further  that  the  learned  Judge  did  not  apply 
the  right  principle  to  the  facts,  that  he  attached  too  much  weight 
to  some  considerations  and  not  enough  to  others.  But  it  is  well 
settled  by  the  authorities,  including  those  to  which  we  have  been 
referred,  that,  in  the  exercise  of  the  powers  given  to  the  Court  by 
the  Divorce  Act,  the  Court  has  a  very  large  discretion,  which 
cannot  be  fettered  by  any  arbitrary  rule,  and  it  is  always  difficult  to 
obtain  special  leave  to  appeal  from  a  decision  given  by  the  Court 
in  the  exercise  of  such  a  discretion.  There  are  some  principles 
however  which  must  be  observed  by  a  Court  in  the  exercise  of  a 
discretion  of  that  kind.  I  do  not  know  that  they  are  anywhere 
better  stated  than  by  Sir  James  Hannen  in  D' Alton  v.  D' Alton 
(1).  In  that  case  there  had  been  a  judicial  separation  between 
husband  and  wife  on  the  wife's  petition,  by  reason  of  the 
husband  s  cruelty  and  adultery.  The  wife  asked  to  have  the 
custody  of  the  children,  and  the  learned  President  made  some 
observations  in  reference  to  that  part  of  the  case,  which  I  will 
read.  He  said  (2) : — "  In  the  unfortunate  circumstances  which 
have  arisen  between  the  parties  to  this  suit,  the  sole  difference 
between  the  parents  with  regard  to  the  children  being  now 
apparently  the  question  of  religion,  I  have  to  consider  what  is 
most  for  the  benefit  of  their  offspring,  whose  interests  are  of 
paramount  importance  on  this  application.  If  these  parents  had 
been  of  the  same  religion  I  should  have  given  the  custody  of  one, 
possibly  of  both,  of  the  children,  at  any  rate  for  the  present,  to 
the  mother,  upon  the  principle  that  she  ought  not,  by  reason  of 

(1)  4  P.D.,  87.  (2)  4  P.D.,  87,  at  pp.  87,  88. 
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H.  C.  OF  A.  the  wrongful  act  of  the  father,  to  be  deprived  of  the  comfort  and 
society  of  them.  But  as  she  avows  that  her  main  object  is  to 
bring  them  up  as  Roman  Catholics,  I  have  to  consider,  first  of  all, 
whether  she  has  any  right  to  insist  upon  this?  and,  secondly, 
whether  it  is  for  the  interests  of  the  children  that  she  should  so 
bring  them  up  ? 

"  With  regard  to  the  rights  of  the  petitioner,  the  principle  which 
guides  the  Court  is,  that  the  innocent  party  shall  suffer  as  little  as 
possible  from  the  dissolution  of  the  marriage,  and  be  preserved, 
as  far  as  the  Court  can  do  so,  in  the  same  position  in  which  she 
was  while  the  marriage  continued — first,  by  giving  her  a  sufficient 
pecuniary  allowance  for  her  support ;  and  secondly,  by  providing 
that  she  should  not  be  deprived  of  the  society  of  her  children 
unnecessarily.  As  it  has  been  put  by  one  of  my  predecessors, 
'  the  wife  ought  not  to  be  obliged  to  buy  the  relief  to  which  she 
is  entitled,  owing  to  her  husband's  misconduct,  at  the  price  of 
being  deprived  of  the  society  of  her  children.* " 

I  do  not  cite  these  passages  as  laying  down  rules  which  must 
be  applied  in  this  case,  but  as  stating  the  principle  which  a  Judge, 
exercising  the  powers  conferred  by  this  section  of  the  Statute,  will 
endeavour  to  apply  to  the  facts  before  him  ;  and,  on  referring  to 
the  judgment  of  the  learned  Judge  in  this  case,  it  appears  to  me 
that  these  are  exactly  the  principles  upon  which  he  relied.  The 
principles  applicable  to  the  case  of  an  application  by  a  husband 
are  exactly  the  same  as  those  applicable  to  the  case  of  a  wife. 

In  this  case,  on  the  husband's  petition,  a  divorce  was  granted 
for  desertion  consequent  upon  the  refusal  by  the  wife  to  obey  an 
order  for  restitution  of  conjugal  rights,  the  wife  being  in  the 
wrong,  as  the  learned  Judge  found  as  a  matter  of  fact.  She 
insists  that,  notwithstanding  that,  she  is  entitled  to  the  custody 
of  the  child.  The  learned  Judge,  rightly  I  think,  attached  some 
weight  to  the  fact  that  she  was  in  the  wrong,  and  refused  the 
application. 

There  was  another  point  sought  to  be  made,  that,  by  reason  of 
certain  special  circumstances,  it  would  be  unsafe  for  the  child  if 
the  custody  were  given  to  the  father,  because,  forsooth,  the  father 
was  living  in  a  place  in  New  South  Wales  that  was  not  so  healthy 
for  children  as  some  other  parts  of  the  country.     Was  there  evjer 
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such  a  preposterous  contention  as  that  the  rights  of  the  parties  to 
a  divorce  suit  should  depend  upon  what  part  of  the  territory  the 
parents  chance  to  reside  in  ?  Are  Courts  to  lay  down  the  rule 
that  persons  who  reside  in  some  parts  of  the  country  are  debarred 
from  asserting  their  natural  rights  in  regard  to  the  custody  of 
their  children  ?  As  a  matter  of  fact  the  learned  Judge  did  not 
believe  the  story  about  the  unhealthiness  of  the  place  where  the 
father  was  living.  No  doubt,  if  it  were  clearly  shown  to  the 
Court  that  the  father  was  living  in  a  place  which  was  so  uniit 
for  human  habitation  that  the  child  would  be  likely  to  die  if 
compelled  to  go  there,  the  Court  would  not  refuse  to  give  the 
custody  of  the  child  to  the  wife  or  some  person  appointed  by  her. 
But  in  this  case  the  learned  Judge  thought  that  no  such  case  had 
been  established.  For  my  part,  I  do  protest  against  the  en- 
couragement of  the  opinion  that  there  are  some  parts  of  this 
iState  or  any  other  State  in  Australia  that  are  unsafe  for  human 
residence.     I  have  a  better  opinion  of  Australia  than  that. 

In  my  opinion  the  learned  Judge  made  no  mistake  in  law,  and 
on  the  facts  I  think  I  should  probably  have  come  to  the  same 
conclusion  as  he  did  ;  and  therefore,  as  the  appeal  will  not  lie  as 
of  course,  the  proper  order  to  make  is  that  special  leave  be  not 
panted,  and  the  appeal  be  struck  out. 

Barton  J.     I  am  of  the  same  opinion. 

Isaacs  J.  I  concur  in  the  judgments  delivered,  and  only  wish 
to  say  one  or  two  words  upon  the  question  of  the  discretion  of 
the  Court  under  the  Matrimonial  Causes  Act  1899.  Sec.  60  of 
that  Act  provides  that  in  a  suit  for  obtaining  a  judicial  separa- 
tion the  Court  may-  make  such  order  as  it  deems  just  and  proper 
with  respect  to  the  custody,  maintenance,  and  education  of  the 
children  of  the  marriage,  and  if  it  thinks  fit,  may  direct  proceed- 
ings to  be  taken  for  placing  them  under  the  protection  of  the 
Supreme  Court  in  its  equitable  jurisdiction.  The  legislature  has 
not  laid  down  any  rigid  rule  to  bind  the  Court  in  the  exercise  of 
its  discretion,  and  although  some  decisions  up  to  a  certain 
period  appeared  to  somewhat  limit  the  discretion  of  the  Court, 
the  case  of  Thomasset  v.  Thomasset  (1),  I  think,  set  that  matter 

(1)  (1894)  Pi,  295. 
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H.  C.  OF  A.  at  rest.  The  judgment  of  the  Court  of  Appeal  was  delivered  by 
Lindley  L.  J.  and  Lopes  L.  J. 

LincUey  L.J.  said  (1) : — "  In  my  judgment,  the  wide  discretion 
conferred  on  the  Divorce  Court  by  the  Divorce  Acts  has  been 
unduly  restricted  by  judicial  decisions.  Such  discretion  ought  to 
be  exercised  in  each  particular  case  as  the  circumstances  of  that 
case  may  require ;  and  in  exercising  such  discretion  the  Divorce 
Court,  which  has  all  the  old  powers  of  the  Court  of  Chancery,  is 
not  and  ought  not  to  consider  itself  fettered  by  any  supposed  rule 
to  the  effect  that  it  has  no  power  to  make  orders  under  the  Acts 
respecting  the  custody,  maintenance,  and  education  of  infants 
who,  being  males,  are  over  fourteen,  or  who,  being  females,  are 
over  sixteen.  I  am  clearly  of  opinion  that,  whether  the  children 
are  males  or  females,  the  jurisdiction  conferred  by  the  sections  of 
the  Divorce  Acts  on  which  this  case  turns  can,  since  the  Judicature 
Acts,  at  all  events,  be  exercised  during  the  whole  period  of 
infancy — that  is,  until  the  children,  whether  males  or  females, 
attain  twenty -one ;  although  I  do  not  say  that  a  child  who  has 
attained  years  of  discretion  can,  except  under  very  special  circum- 
stances, be  properly  ordered  into  the  custody  of  either  parent 
against  such  child's  own  wishes."  And  Lopes  L.J.  at  the  end  of 
his  judgment  said  (2) : — "  In  my  judgment,  the  Divorce  Court  has 
power,  under  the  sections  in  question,  to  make  orders  for  the 
custody,  maintenance,  and  education  of  children  up  to  the  age  of 
twenty-one  years — a  power  to  be  exercised  discretionally  accord- 
ing to  the  particular  circumstances  in  each  case  in  which  its 
interference  is  invoked." 

Of  course  this  discretion  is  not  to  be  capriciously  exercised,  but 
judicially,  and  is  to  some  extent  reviewable.  But  I  think  that 
what  was  said  by  Lord  Cairns  L.C.  in  the  case  cited  by  Mr.  Blcuchety 
Syvungton  v.  Symington  (3),  affords  a  very  good  general  guide 
indeed.  His  Lordship  pointed  out  that  in  the  Scottish  Act  there 
was  a  provision  very  similar  to  that  in  the  English  Act  from 
which  sec.  60  is  taken,  and  His  Lordship  referred  to  the  argument 
in  which  it  was  suggested  that  where  a  wife  established  her 
title  either  to  a  divorce  or  a  judicial  separation,  it  was  almost 

(1)  (1894)  P.,  295,  at  p.  302.  (2)  (1894)  P.,  295,  at  p.  307. 

(3)  L.R.,  2  H.L.  Sc,  415,  at  p.  420. 
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a  matter  of  course  that  the  decree  should  carry  with  it  for  her 
the  custody  of  the  children ;  and  that,  having  shown  good  cause 
for  severing  the  conjugal  tie,  she,  not  being  in  fault  herself,  should 
not  be  amerced  or  punished  by  being  deprived  of  the  custody  of 
the  children.  His  Lordship  said  this : — '''  My  Lords,  I  should 
greatly  regret  that  any  general  rule,  so  sweeping,  and,  as 
it  appears  to  me,  so  inconvenient  in  its  working,  should 
be  laid  down  on  a  subject  of  this  description.  It  appears  to  me 
that  the  Act  of  Parliament  has  given  the  Court  the  widest  and 
the  most  general  discretion,  and  has  purposely  done  so ;  and  I 
think  it  must  be  the  duty  of  the  Court  to  consider  all  the  circum- 
stances of  the  particular  case  before  it — the  circumstances  of  the 
misconduct  which  leads  to  a  separation  no  doubt — the  circum- 
stances of  the  general  character  of  the  father — the  circumstances 
of  the  general  character  of  the  mother — and,  above  all,  it  should 
be  the  duty  of  the  Court  to  look  to  the  interest  of  the  children, 
and  carefully  to  weigh  the  comparative  advantages  or  dis- 
advantages of  giving  the  custody  of  all  or  any  of  them  to  the  one 
parent  or  to  the  other.  I  am  at  a  loss  to  conceive  how  any 
general  rule  upon  such  a  subject  can  be  laid  down.  Certainly  I 
should  prefer  to  ask  your  Lordships  to  act,  not  upon  any  general 
rule,  but  upon  the  circumstances  of  the  case  now  before  us."  It 
seems  to  me  that  is,  as  nearly  as  you  can  frame  it,  a  statement  of 
the  principles  by  which  Courts  should  be  guided  in  the  exercise  of 
their  discretion.  The  legislature  thought  lit  to  impose  no  definite 
rule  for  the  exercise  of  the  discretion  of  the  Court,  and  if  the 
circumstances  of  this  case  are  looked  at  as  we  should  expect  them 
to  be  looked  at,  then  I  think  it  is  clear  that  the  Court  has  in  this 
case  done  its  duty,  and  exercised  its  discretion  in  a  judicial  manner, 
and  that  no  sufficient  grounds  have  been  shown  for  disturbing  the 
decision. 

Special  leave  refused.      Appeal  dismissed 

with  costs.      Costs  not  to  exceed  amount 
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Proctor,  for  appellant,  H,  T.  Morgan. 
Proctor,  for  respondent,  T.  J,  Dickson. 
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ON  appeal  from  the  supreme  court  of 

NEW   south  wales. 


H.  C.  Of  A.    'Action  on  contract — Sale  of  goods— Equitable  plea — Contract  induced  by  conaialmtnl 
190^^  oj  material  facts — Fraud. 


Sydney, 
Dec.  10,  n. 


Griffith  0.  J., 

Barton  and 

Isaacs  J  J. 


In  an  action  by  a  purchaser  against  a  vendor  for  non-delivery  on  a  contract 
for  the  sale  of  coal  which  the  vendor  had  previously  contracted  to  buy  from 
a  colliery  company,  the  defendant  pleaded,  as  a  defence  upon  equitable 
grounds,  that  before  the  making  of  the  contract  sued  upon  the  colliery  com- 
pany with  whom  he  had  contracted  for  the  supply  of  the  coal  had  agreed  with 
other  persons  not  to  supply  coal  for  shipment  to  South  Australia  except  to 
those  persons,  and  had  accordingly  refused  to  supply  coal  to  the  plaintiffs  for 
that  purpose,  and  the  plaintiffs,  by  fraudulently  concealing  from  the  de- 
fendant those  facts  and  the  fact  that  they  intended  to  ship  the  ccal  in  question 
to  South  Australia,  induced  the  defendant  to  enter  into  the  contract  sued 
upon,  and  the  colliery  company  refused  to  deliver  the  coal,  at  the  defendant's 
order,  to  the  plaintiffs,  which  was  the  non-delivery  sued  for,  and  the  de- 
fendant thereupon  repudiated  the  contract.  There  being  no  allegation  to  the 
contrary  in  the  plea,  it  was  to  be  assumed  as  against  the  defendant  that  the 
agreement  by  the  company  not  to  supply  coal  was  subsequent  to  the  contract 
of  sale  between  the  company  and  the  defendant.    . 

Held,  that  the  facts  alleged  to  have  been  concealed  by  the  purchasers  from 
the  vendor  were  not  such  as  the  purchasers  were  bound  by  any  duty  to  disclose, 
and  therefore  the  mere  non- disclosure  of  them  did  not,  under  the  circum- 
stances alleged,  amount  to  fraudulent  concealment  such  as  would  entitle  the 
vendor,  either  in  law  or  in  equity,  to  be  relieved  from  performance  of  the 
contract,  and  the  plea  was  bad. 

Decision  of  the  Supreme  Court:  Scott,  Fell  <b  Go.  v.  Lloyd,  (1906)  6 
S.R.  (N.S.W.),  447,  reversed. 
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Appeal  from  a  decision  of  tlie  Supreme  Court  of  New  South   H«  C.  of  a. 
Wales.  ^ 

The  appellants  brought  an  action  against  the  respondent  claim-    ^V.  Soott, 

Fell  &,  (Jo. 
ing  damages  for  breach  of  a  contract  to  sell  to  the  appellants  a        Ltd. 

quantity  of  coal  which  he  had  previously   contracted    to   buy       lloyd. 

from  the  Abermain  Colliery  Company  Limited.     The  respondent       

pleaded,  inter  alia,  an  equitable  plea  setting  up  tliat  before 
the  date  of  the  contract  sued  upon  the  Abermain  Company  had, 
to  the  knowledge  of  the  appellants,  agreed  with  certain  other 
persons  not  to  supply  coal  to  anyone  but  those  persons  for 
shipment  to  South  Australia,  and  that  the  Abermain  Company 
had  accordingly  refused  to  supply  coal  to  the  appellants  for  ship- 
ment to  that  State,  that  the  respondent  was  unaware  of  this,  and 
that  the  appellants,  by  fraudulently  concealing  from  the  respon- 
dent these  facts  as  well  as  the  fact  that  they  desired  to  have  the 
coal  for  shipment  to  South  Australia,  induced  the  respondent  to 
enter  into  the  contract  sued  upon,  and  that  the  Abermain 
Company  had  refused  to  supply  to  the  appellants  the  coal  they 
had  agreed  to  sell  to  the  respondent,  which  was  the  alleged 
breach,  and  that  the  respondent  within  a  reasonable  time  of  his 
discovery  of  the  facts  alleged  to  have  been  concealed  from  him 
had  repudiated  the  contract  sued  upon  and  given  notice  of  repu- 
diation to  the  appellants. 

Tlie  appellants  demurred  to  the  plea  on  the  grounds  that  it 
did  not  allege  that  the  contract  between  the  respondent  and  the 
Abermain  Company  was  made  subsequently  to  the  agreement 
not  to  supply  coal  for  shipment  to  South  Australia,  or  that  the 
contract  between  the  respondent  and  the  Abermain  Company  dis- 
entitled the  respondent  to  have  delivered  to  him  for  shipment  to 
South  Australia  the  coal  that  company  had  agreed  to  sell  to  him, 
or  that  the  Abermain  Company  had  rightfully  refused  to  deliver 
the  coal  under  their  contract  with  the  respondent,  and  that  the 
facts  alleged  did  not  entitle  the  respondent  to  repudiate  the 
contract,  or  disclose  any  duty  upon  the  appellants  to  inform  the 
respondent  of  the  facts  alleged  to  have  been  concealed,  or  consti- 
tute a  fraudulent  concealment. 

■ 

The   Supreme   Couit  oveiTuled   the   demurrer,    and   ordered 
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H.  C.  OF  A.  judgment  on  the  demurrer  to  be  entered  for  the  respondent : 

^^'       Scott,  Fell  (t  Co.  V.  Lloyd  (1). 
W.  ScoTr,        I*^  was  from  this  decision  that  the  present  appeal  was  brought 

V.  The  material  portions  of  the  pleadings  are  more  fully  stated  in 

Lil.OYD.  , 

the  judgments. 

Broomfield  (Chubb  with  him),  for  the  appellants.  The  facts 
alleged  in  the  plea  disclose  no  obligation  on  the  part  of  the  plain- 
tiffs to  inform  the  respondent  of  the  matters  alleged  to  have  been 
concealed.  This  was  not  a  contract  vhei^nmae  fidei.  The  ven- 
dor must  look  out  for  himself.  There  is  nothing  inequitable 
in  holding  the  respondent  to  his  bargain.  He  had  his  action 
against  the  Abermain  Company  for  breach  of  their  contract  to 
supply  the  coal  as  agreed,  and  the  appellants  were  entitled  to 
assume  that  the  Abermain  Company  would  carry  out  that  con- 
tract, which  was  an  open  one,  containing  no  stipulation  against 
shipment  to  South  Australia.  There  was  no  fiduciary  relationship 
between  the  appellants  and  the  respondent,  and,  therefore,  there 
was  no  duty  to  disclase  the  facts  mentioned  in  the  plea :  Story ^ 
Equity  Jiiri8prudence,  2nd  ed.,  sec.  204,  p.  131.  Mere  omission 
to  disclose  is  not  a  fraudulent  concealment,  if  the  purchaser  does 
nothing  actively  to  mislead :  Walters  v.  Morgan  (2) ;  Fox  v. 
Mackreth  (3) ;  Turner  v.  Harvey  (4) ;  Coaka  v.  BoswM  (5). 

Rolin  (Barton  with  him),  for  the  respondent.  The  plea 
sufficiently  discloses  a  fraudulent  concealment.  It  was  material 
for  the  respondent  to  know  that  the  appellants  intended  to  ship 
the  coal  to  South  Australia.  Not  knowing  that,  or  that  the 
appellants  had  been  refused  by  the  Abermain  Company,  he  was 
not  aware  of  the  risk  of  the  latter  company  refusing  to  supply 
the  coal.  Even  though  the  Abermain  Company  were  bound  in 
law  to  fulfil  the  contract,  it  might  have  been  necessary  for  the 
respondent  to  bring  an  action  for  its  enforcement.  A  duty  lay 
on  the  appellants  to  inform  the  respondent  of  the  facts,  because 
he,  being  ignorant  of  them,  was  also  ignorant  of  the  existence  of 

(1)  (1906)  6  S.R.  (N.S.W.),  447.  (4)  Jac,  169. 

(2)  3  De  G.,  F.  &  J..  718.  (6)  11  App.  Cas.,  232.  at  p.  235. 

(3)  2Bro.  C.(:.,400. 
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any  reason  for  hesitation,  and  could  not  be  expected  to  make  ^'  ^-  o'  A« 
inquiries.      The  appellants  knew  of  the  risk,  and  deliberately  led 
the  respondent  into  it,  knowing  that  he  was  unaware  of  it.     They    w.  Scott, 
were  guilty  of  fraud  in  not  making  it  known  to  him,  and  so  not   ^*^  ltd  ^^ 
giving  him  an  opportunity  of  protecting  himself.     The  promisor  «• 

is  not  bound  to  fulfil  his  promise  in  a  sense  in  which  the  promisee       

knew,  at  the  time  the  contract  was  made,  that  the  promise  was 
not  intended:  Smith  v.  Huglua  (1). 

A  non-disclosure,  which  leads  the  promisor  into  making  a 
promise  he  would  not  have  made  if  there  had  been  a  disclosure, 
is  equivalent  to  fraudulent  concealment. 

Counsel  for  the  appellants  were  not  called  upon  in  reply. 

Cur.  adv.  vult 

Griffith  C. J.  This  was  an  action  for  non-delivery  of  coal  under  December  i2tji. 
a  contract,  alleged  to  be  for  the  sale  of  coal,  and  which  according  to 
the  declaration  was  as  follows  : — "  That  the  defendant  should  sell 
to  the  plaintiffs  and  the  plaintiffs  should  buy  from  the  defendant 
five  thousand  tons  of  Abermain  best  screened  coal  which  had  be- 
fore  then  been  purchased  by  the  defendant  from  the  Abermain 
Colliery  Company  Limited  under  a  certain  agreement  made 
between  the  defendant  and  the  said  Abermain  Colliery  Company 
Limited  and  dated  the  23rd  day  of  January  1906  at  the  price  of 
seven  shillings  and  sixpence  per  ton  upon  certain  terms  and  con- 
ditions set  out  in  the  said  contract  between  the  defendant  and  the 
said  Abermain  Colliery  Company  Limited."  It  does  not  appear 
distinctly  whether  the  contract  was  for  five  thousand  tons  already 
ascertained,  or  for  the  future  delivery  of  unascertained  coal,  but  it 
was  probably  the  latter.  The  defendant  pleaded  as  an  equitable 
plea  that  "  before  the  date  of  the  alleged  agreement  between  the 
plaintiffs  and  the  defendant  the  said  Abermain  Colliery  Company 
Limited  had  entered  into  certain  agreements  with  certain  persons 
other  than  the  plaintiffs  and  the  defendant,  whereby  they  had 
agreed  not  to  supj)ly  coal  for  shipment  to  South  Australia  to  any- 
one but  the  said  persons,  and  the  said  Abermain  Colliery  Company 
Limited  had  accordingly  refused  to  supply  coal  to  the  plaintiffs 

(1)  L.R.,  6Q.B.,597. 
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fl.  C.  or  A.    fQp  shipment  to  South  Australia,  all  of  which  facts  the  plain tifls 

1906 

^^ '^       at  the  date  of  the  said  agreement  between  the  plaintiff  and  the 

W.  Scott,    defendant  well  knew,  but  of  which  the  defendant  was  ignorant, 

^"^^TD  ^^    *^^  thereupon  the  plaintiffs  by  fraudulently  concealing  from  the 

^'  defendant  the  facts  that  the  Aberraain  Colliery  Company  Limited 

had  entered  into  such  agreement  as  aforesaid  and  that  the  said 

Abermain  Colliery  Company  Limited  had  refused  to  supply  coal 
to  the  plaintiffs  for  shipment  to  South  Australia  and  that  the 
plaintiffs  intended  to  ship  the  said  coal  to  South  Australia  induced 
the  defendant  to  enter  into  the  said  agreement  in  the  declaration 
mentioned  and  sued  upon,  and  afterwards  the  plaintiffs  asked  the 
defendant  to  deliver  them  the  said  coal  and  to  direct  the  said 
Abermain  Colliery  Company  Limited  to  deliver  to  the  plaintiffs 
the  said  coal  for  shipment  to  South  Australia  and  the  said  Aber- 
main Colliery  Company  Limited  refused  to  deliver  the  said  coal 
for  such  shipment  which  is  the  non-delivery  and  refusal  to  deliver 
in  the  action  sued  for."  It  will  be  observed  that  the  plea  does 
not  allege  that  the  agreements  not  to  supply  coal  were  made  be- 
fore the  agreement  between  the  defendant  and  the  Abermain 
Colliery  Company.  It  must  therefore  be  taken  against  the 
vendor  that  those  agreements  w^ere  subsequent  to  the  agreement 
between  the  company  and  the  defendant.  The  learned  Judges 
of  the  Supreme  Court  were  of  opinion  that  the  plea  was  good. 
Tlic  substance  of  the  plea  is  that  the  plaintiffs  induced  the 
defendants  to  enter  into  the  contract  sued  upon  by  the  fraudulent 
concealment  of  facts  known  to  the  plaintiffs  and  not  known  to 
the  defendant.  The  mere  use  of  the  epithet  fraudulent  adds 
nothing  to  the  case  as  was  pointed  out  in  Wcdlingford  v.  MmUuxI 
Society  (1).  If  no  fraud  is  disclosed  by  the  case  set  up,  the  mere 
allegation  of  fraud  \\'ithout  showing  facts  to  support  it  is  not  a 
matter  to  which  the  Court  will  pay  serious  attention.  It  is  there- 
fore necessary  to  consider  whether  the  concealment  alleged  in  this 
case  was  of  such  facts  that  the  non-disclosure  was  improper,  to 
use  the  mildest  term,  and  that  must  depend  upon  whether  under 
the  circumstances  there  was  any  duty  in  the  plaintiffs  to  disclose 
them.  Now,  the  law  on  that  subject  has  often  been  stated.  I 
will  read  two  passages  from  the  judgment  in  the  case  of  Smith 

(1)  5  App.  Cas.,  685. 
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V.   Hughes  (1).      There    Cockburn   C.J.,  citing  from   Story   on   H.  C.  ofA. 
Covtracts,  vol.  i.,  sec.  516,  stated  the  rule  a«  follows  (2) :— "  *  The       ^ 
general  rule,  both  of  law  and  equity,  in  respect  to  concealment,  is    w.  Scx)tt, 
that  mere  silence  with  regard  to  a  material  fact,  which  there  is  no        ltd.  ^ 
legal  obligation  to  divulge,  will  not  avoid  a  contract,  although  it  ^- 

operate  as  an  injury  to  the  party  from  whom  it  is  concealed.'       

*  Thus,'  he  goes  on  to  say  (sec.  517),  *  although  a  vendor  is  bound 
to  employ  no  artifice  or  disguise  for  the  purpose  of  concealing 
defects  in  the  article  sold,  since  that  would  amount  to  a  positive 
fraud  on  the  vendee ;  yet  under  the  general  rule  of  caveat 
e7npto^\  he  is  not,  ordinarily,  bound  to  disclose  eveiy  defect  of 
which  he  may  be  cognizant,  although  his  silence  may  operate 
virtually  to  deceive  the  vendee.*  "  In  the  same  case  Blackburn 
J.  said  (3) : — "  In  this  case  I  agree  that  on  the  sale  of  a  specific 
article,  unless  there  be  a  warranty  making  it  part  of  the  bargain 
that  it  possesses  some  particular  quality,  the  purchaser  must  take 
the  article  he  has  bought  though  it  does  not  possess  that  quality. 
And  I  agree  that  even  if  the  vendor  was  aware  that  the  pur- 
chaser thought  that  the  article  possessed  that  quality,  and  would 
not  have  entered  into  the  contract  unless  he  had  so  thought,  still 
the  purchaser  is  bound,  unless  the  vendor  was  guilty  of  some 
fraud  or  deceit  upon  him,  and  that  a  mere  abstinence  from  dis- 
abusing the  purchaser  of  that  impression  is  not  fraud  or  deceit ; 
for,  whatever  may  be  the  case  in  a  court  of  morals,  there  is 
no  legal  obligation  on  the  vendor  to  inform  the  purchaser  that 
he  is  under  a  mistake,  not  induced  by  the  act  of  the  vendor." 
I  apprehend  that  that  is  the  law.  It  cannot  make  any  difference 
to  the  application  of  the  rule  whether  it  is  a  vendor  or  a  pur- 
chaser who  does  not  make  disclosure,  or  whether  the  sale  is  or  is 
not  of  a  specific  article.  The  duty  is  the  same  in  each  case.  Now, 
what  are  the  facts  alleged  to  be  concealed  here  ?  The  two  last 
are  that  the  Abermain  Colliery  Company  had  refused  to  supply 
coal  to  the  plaintiffs  for  shipment  to  South  Australia,  and  that  the 
plaintiffs  intended  to  ship  the  coal  to  South  Australia.  I  fail  to 
see  any  obligation  to  disclose  the  first  of  those  facts,  and  the 
second  appears  to  me  to  be  absolutely  irrelevant.    The  remaining 

(1)  L.R.,  6  Q.B.,  697.  (2)  L.R.,  6  Q.B.,  697,  at  p.  604. 

(3)  L.R.,  6  Q.6.,  697,  at  p.  606. 
▼OL.  IV.  38 
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H.  C.  OF  A.  fact  alleged  to  have  been  concealed  is  that  the  Abermain  Colliery 
1906.        Company  had  entered  into  agreements  with  certain  persons  other 

vv.  Scorr,    t/han  the  plaintiffs  and  defendant  not  to  supply  coal  for  ship- 

Fell  &  Co.    m^ut  to  South  Australia  to  any  one  but  those  persons.     That 

V.  is  to  say,  that  since  making  the  contract  to  supply  coal  to  the 

^, *       defendant  they    had  agreed  that  they   would   not  supply   coal 

Griffith  O.J.  ^  ^j^^  defendant,  or  to  anybody  except  certain  specified  persons, 
for  shipment  to  South  Australia.  That  contract  being  as  it 
appears  upon  the  pleadings,  what  is  there  to  prevent  the  applica- 
tion of  the  ordinary  presumption  that  subsequent  contracts  of 
that  kind  are  not  intended  to  apply  to  contracts  which  are 
already  in  existence,  and  which  the  person  who  made  them  is 
bound  to  carry  out  ?  If  a  person  has  made  a  binding  contract 
with  A.  to  supply  him  with  coal,  and  then  makes  a  contnict  with 
B.  not  to  supply  coal  except  to  certain  persons,  it  must  privxd 
facie  be  supposed  that  he  intended  to  keep  his  contract  with  A. 
That,  I  tliink,  is  the  proper  w^ay  to  regard  the  facts  alleged  by  the 
plea.  All  that  could  be  imputed  to  the  plaintiffs  would  be  this,  that 
they  knew  that  after  the  Abermain  Colliery  Company  had  made 
a  contract  with  the  defendant  to  supply  this  coal  they  had  made 
another  contract  with  other  persons  not  to  supply  it  except  to 
those  persons,  and  that  if  they  performed  their  contract  with  the 
defendant  they  might  be  breaking  their  contracts  with  the  other 
persons  or  they  might  not.  The  plaintiffs  might  very  reasonably 
have  supposed  that  under  those  circumstances  the  Abermain 
Colliery  Company  would  not  have  refused  to  supply  coal  to  the 
defendant  under  their  contract.  Seeing  that  this  was  only  a 
reasonable  thing  to  expect,  why  should  they  disclose  anything  to 
the  defendant  ?  There  is  no  rule  of  law  or  equity  that  I  know 
of  compelling  them  to  do  so.  I  think,  therefore,  that  the  alleged 
concealment  is  not  a  fraud  at  all. 

There  is  another  aspect  of  the  case  which  to  my  mind  raises 
more  difficulty,  and  that  is  this :  In  a  contract  for  the  sale  of 
specific  goods  it  is  always  an  implied  term  that  the  vendor  has  a 
title  to  the  goods,  and  when  a  contract  is  made  it  is  assumed  to 
be  made  on  the  mutual  understanding  that  the  vendor  can  supply 
those  goods.  If  the  purchaser  does  not  know  that  the  vendor  is 
not  the  owner  of  the  goods,  that,  I  apprehend  would  be  a  mutual 
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mistake.     But  if  there  is  not  a  mutual  mistake,  if  the  purchaser  H.  C.  of  A. 

knew  and  the  vendor  did  not,  then  there  is  high  authority  for 

saying  that  the  purchaser  is  guilty  of  fraud.    But  that  is  not  the  w.  Scoit, 

case  made  here.     It  may  be  contended  that  this  was  a  contract  **^^* 

for  the  sale  of  goods  which  were  assumed  to  be  in  the  potential  ^• 

^  ^  Lloyd. 

possession  of  the  vendor.     If  the  purchaser  knew  that  they  were       

not,  was  it  a  case  of  mutual  mistake  or  a  concealment  of  a  °'^*'**  ^  ''• 
material  fact  ?  The  plea  does  not  raise  that  point.  What  I 
liave  said  is  not  to  be  taken  as  an  expression  of  opinion  that  that 
would  certainly  be  a  case  of  fraud.  Because,  although  if  the 
purchaser  knew  that  the  vendor  had  no  title  to  the  goods,  that 
might  be  a  fraud,  yet  another  question  would  arise,  whether  the 
right  to  the  possession  of  the  goods  should  be  regarded  as  a 
question  of  fact  or  a  matter  of  law.  That  is  a  matter  which 
would  require  argument  if  the  case  should  occur  and  a  plea  be 
properly  framed  to  raise  the  question.  Where  a  man  who  is  law- 
fully entitled  to  the  possession  of  goods  is  unlawfully  deprived 
of  them,  and  is  not  aware  of  the  fact  himself,  though  the  pur- 
chaser knows  it,  the  question  whether  that  amounts  to  fraud  is 
one  which  would  give  rise  to  a  very  interesting  discussion,  but  it 
does  not  arise  now.  The  plea  as  framed  does  not  make  it  neces- 
sary for  us  to  consider  it. 

I  think,  for  the  reasons  I  have  given,  that  the  demurrer  ought 
to  have  been  allowed,  and  that  judgment  should  be  for  the 
plaintiffs. 

Barton  J.  The  facts  set  up  in  the  plea  as  an  equitable  defence 
to  the  action  are  that  the  plaintiffs  knew  and  did  not  disclose  that 
the  Abermain  Company  had  entered  into  such  an  agreement  as 
described  in  the  plea,  that  is  to  say,  an  agreement  with  persons 
other  than  the  plaintiffs  ajid  defendant  that  they  would  not  sell 
coal  for  shipment  to  South  Australia  to  anyone  but  those  persons, 
that  the  Abermain  Company  had  refused  to  supply  coal  to  the 
plaintiffs  for  shipment  to  South  Australia,  and  that  the  plaintiffs 
intended  to  ship  the  coal  in  question  to  South  Australia.  Now, 
these  being  the  facts  which  were  not  disclosed,  the  question  arises 
whether  the  plaintiffs  were  under  any  duty  to  disclose  them  to  the 
vendor.     On  this  point  I  will  read  an  often  quoted  passage  from 
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\V.  Scott, 

Fell  &  Co. 

Ltd. 

r. 

Lloyd. 


Barton  J. 


H.  C.  OF  A.  the  case  of  Fox  v.  Mackreth  (1),  where  Lord  Thurl<nvJj.C.  said : — 

^ ^       "I  do  not  agree  with  those  who  say,  that  wherever  such  an 

advantage  has  been  taken  in  the  course  of  a  contract  by  one  party 
over  another,  as  a  man  of  delicacy  would  refuse  to  take,  such  a 
contract  shall  be  set  aside.     Let  us  put  this  case.     Suppose  A., 
knowing  of  a  mine  on  the  estate  of  B.,  and  knowing  at  the  same 
time  that  B.  was  ignorant  of  it,  should  treat  and  contract  with  B. 
for  the  purchase  of  that  estate  at  only  half  its  real  value,  can 
a   Court  of  Equity   set  aside   this    bargain?      No;    but   why 
is   it   impossible  ?     Not  because   the   one   party   is    not   aware 
of  the  unreasonable  advantage  taken  by  the  other  of  this  know- 
ledge, but  because  there  is  no  contract  existing  between  them  by 
which  the  one  party  is  bound  to  disclose  to  the  other  the  circum- 
stances which  have  come  within  his  knowledge ;  for  if  it  were 
otherwise,  such  a  principle  must  extend  to  every  case,  in  which 
the  buyer  of  an  estate  happened  to  have  a  clearer  discernment  of 
its  real  value  than  the  seller.     It  is  therefore  not  only  necessary 
that  great  advantage  should  be  taken  in  such  a  contract,  and  that 
such  an  advantage  should  arise  from  a  superiority  of  skill  or  in- 
formation ;  but  it  is  also  necessary  to  show  some  obligation  bind- 
ing the  party  to  make  such  a  disclosure."     That  is  just  such  an 
obligation  as  I  fail  to  see  in  this  case.     What  I  see  here  seeiDs  to 
be  no  more  than  a  superior  smartness  in  dealing.     In  the  case  of 
Ticrner  v.  Harvey  (2)  the  purchaser  knew  that  the  vendors,  the 
assignees  of  a  bankrupt,  had  been  kept  in  ignorance  of  a  circum- 
stance considerably  increasing  the  value  of  what  was  sold,  and 
that  the  sale  by  them  was  at  an  undervalue,  and  therefore  in  vio- 
lation of  their  duty  to  the  creditors.    Lord  Eldon  L.C.  said  (3) : — 
*'  Tlie  Court,  in  many  cases,  has  been  in  the  habit  of  saying,  that 
where  parties  deal  for  an  estate,  they  may  put  each  other  at  arm  s 
length  :  the  purchaser  may  use  his  own  knowledge,  and  is  not 
bound  to  give  the  vendor  information  of  the  value  of  his  property. 
As  in  the  case  that  has  been  mentioned ;  if  an  estate  is  offered 
for  sale,  and  I  treat  for  it,  knowing  that  there  is  a  mine  under  it, 
and  tlie  other  party  makes  no  inquiry,  I  am  not  bound  to  give 
him  any  information  of  it ;  he  acts  for  himself,  and  exercises  his 


0)  2  Cox  Ch.  Ca.,  320,  at  pp.  320, 
32  L 


(2)  Jac,  169. 

(3)  Jac,  169,  at  p.  178. 
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own  sense  and  knowledge.    But  a  very  little  is  sufficient  to  affect   W-  ^  ^'  ^' 
the  application  of  that  principle.     If  a  word,  if  a  single  word  be 
dropped  which  tends  to  mislead  the  vendor,  that  principle  will    w.  ►Scorr» 
not  be  allowed  to  operate."    (There  is  no  suggestion  of  any  actual    ^^^l'^  ^* 
misleading  in  the  present  case).      "  There  have  been  cases  upon  '  • 

contracts  made  by  trustees  to  sell,  which  is   the   situation   of       

assignees,  where  the  Court  has  said,  not  that  it  will  order  the  ^^'^^^  ^' 
contracts  to  be  cancelled,  but  that  if  the  trustee  has  been  negligent, 
not  taking  that  care  to  preserve  the  interest  of  cestui  que  trusts 
which  he  ought  to  have  done,  it  will  not  permit  the  party  deal- 
ing with  him  to  take  advantage  of  that  negligence :  if  he  was 
dealing  with  one  whom  he  knew  to  have  a  duty,  and  if  that  duty 
was  plainly  neglected,  the  contract  will  not  be  enforced."  And 
that  is  the  effect  of  the  judgment  of  the  law  Lords  in  the  case  in 
(juestion,  because  the  assignees  had  a  duty  to  the  creditors  as  the 
other  party  well  knew,  and  he  also  knew  that  the  sale  at  an 
undervalue  was  a  violation  by  the  assignees  of  their  duty  to  the 
creditors.  In  the  case  of  Coaks  v.  Boswell  (1),  Lord  Selhorne,  speak- 
ing of  the  obligation  of  a  purchaser  standing  in  no  special  fiduciary 
relation  to  his  vendor,  said  that  as  he  is  "  (generally  speaking) 
under  no  antecedent  obligation  to  communicate  to  his  vendor 
facts  which  may  influence  his  own  conduct  or  judgment  when 
bargaining  for  his  own  interest,  no  deceit  can  be  implied  from  his 
mere  silence  as  to  such  facts,  unless  he  undertakes  or  professes  to 
communicate  them."  That  is  the  situation  of  the  parties  here.  I 
would  like  to  mention,  also,  some  expressions  of  Lord  Blackburn 
L.J.  in  Brownlie  v.  Campbell  (2),  where  he  said  : — "  I  quite  agree 
in  this,  that  whenever  a  man  in  order  to  induce  a  contract  says 
that  which  is  in  his  knowledge  untrue  with  the  intention 
to  mislead  the  other  side,  and  induce  them  to  enter  into  the 
contract,  that  is  downright  fraud  ;  in  plain  English,  and  Scotch 
also,  it  is  a  downright  lie  told  to  induce  the  other  party  to  act 
upon  it,  and  it  should  of  course  be  treated  as  such  .  .  .  And 
I  go  on  further  still  to  say,  what  is  perhaps  not  quite  so  clear, 
but  certainly  it  is  my  opinion,  where  there  is  a  duty  or  obligation 
to  speak,  and  a  man  in  breach  of  that  duty  or  obligation  holds 
his  tongue  and  does  not  speak,  and  does  not  say  the  thing  he  was 

(1)11  App.  Cas.,  232,  at  p.  235.  (2)  5  App.  Gas.,  025,  at  p.  050. 
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bound  to  say,  if  that  was  done  with  the  intention  of  inducing  the 
other  party  to  act  upon  the  belief  that  the  reason  why  he  did  not 
speak  was  because  he  liad  nothing  to  say,  I  should  be  inclined 
myself  to  hold  that  that  was  fraud  also."     There,  of  course,  Lord 
Bhtckbitm  insists  upon  the  necessity  for  there   being  an  obli- 
gation to  speak  in  order  that  silence  may  become  fraudulent 
concealment.      That    was    in    1880,    and    was    an    affirmative 
expression  of  what  he  said  in  1871  in  Smith  v.  Hitghes  (1): — 
"  In  this  case  I  agree  that  on  the  sale  of  a  specific  article,  unle5« 
there   be  a  warranty  making  it  part   of  the  bargain  that    it 
possesses  some  particular  quality,  the  purchaser  must  take  the 
article  he  has  bought  though  it  does  not  possess  that  quality."     I 
remark  here  that  there  can  be  no  difference  between  the  obliga- 
tions of  a  vendor  to  the  purchaser  and  thase  of  a  purchaser  to 
the  vendor.     [His   Honor  then   read   the  rest   of   the.  passaore 
already  set  out  in  the  judgment  of  Griffith  C.J.  and  continued.] 
This  passage  exactly  describes  the  real  relations  between  the 
parties  under  this  contract.     There  is  no  pretence  that  there  is 
any  relation  between  them  such  as  in  equity — and  this  is  a  plea 
upon  equitable  grounds — would  raise  a  duty  of  disclosure.    There 
is  no  pretence  that  there  was  anything  more  than  the  relation  of 
intending  buyer  and  seller  between  them,  which  entitled  each 
party  prima  facie  to  refrain  from  disclosing  to  the  other  any  fact 
which  he  with  his  superior  skill  or  knowledge  had  discovered,  and 
which  might  make  the  contract  more  advantageous  to  him  as 
bu3'er  or  as  seller.     If  there  is  nothing  more  than  that  then  the 
mere  non-disclosure  is  within  the  rights  of  the  plaintiffs ;  and  it 
does  not  become  anything  more  than  non-disclosure,  by  the  fact 
that  in  the   plea  you  have   the  epithet  *' fraudulent."     And  as 
this  arose  between  parties  between  whom  there  did  not  exist  any 
such  relation  as  raised  a  legal  or  equitable  duty  to  make  a  dis- 
closure,  it   cannot   affect    the   validity   of    the   contract.     This 
appearing  by  the  plea  itself,  the  result  is  that  it  does  not  disclose 
a  defence  to  the  action. 


Isaacs  J.     The  declaration  in  this  case  sets  up  an  agreement 
to  sell  five  thousand  tons  of  Abermain  best  screened  coal  which 


(1)  L.R.,  6  Q.B.,  597,  at  pp.  606,  607. 
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had  been  purchased  by  the  defendant  from  the  Abermain  Colliery  H.  C.  of  A. 
Company,  at  the  price  of  seven  shillings  and  sixpence  per  ton. 
The  plea  which  has  been  demurred  to  sets  up  the  defence  of 
fraudulent  concealment.  There  is  a  series  of  facts  relied  upon  for 
that  purpose.  Placing  them  in  inverse  order,  first  there  was  a 
colliery  company  agreement  called  a  colliery  contract  with  the 
defendant  for  the  supply  of  coal  to  them.  Next  there  was  a 
colliery  agreement  with  other  persons  not  to  supply  coal  for 
shipment  to  South  Australia  to  anyone  but  those  persons,  and 
thirdly  there  was  the  plaintiffs*  application  to  the  defendant  to 
be  supplied  with  the  coal  and  the  refusal  of  the  Abermain 
colliery  to  supply  it.  Fourthly  there  is  the  contract  with  the 
defendant  that  is  now  sued  upon.  Reading  the  plea  as  it  ought 
to  be  read,  not  at  all  events  in  favour  of  the  vendor,  and  I  think 
not  unreasonably  in  any  case,  the  alleged  agreement  with  other 
persons  not  to  supply  coal  for  shipment  to  South  Australia 
must  mean  an  agreement  not  to  enter  into  new  agreements  of 
that  kind.  That  is  the  only  honest  meaning  one  can  give  to  it. 
It  cannot  mean  an  agreement  to  break  existing  contracts.  Un- 
less there  is  in  the  plea  a  distinct  allegation  of  an  engagement  to 
break  existing  agreements  it  is  not  to  be  inferred.  The  plaintiffs' 
application  to  be  supplied  with  coal  must  be  taken  to  mean 
an  application  to  enter  into  a  new  contract  express  or  implied. 
Then  the  plea  states  that  there  was  fraudulent  concealment  of 
certain  facts  which  are  three  in  number,  first  that  the  Abermain 
Colliery  Company  Limited  had  entered  into  certain  agreements 
with  certain  persons  other  than  the  plaintiffs  and  defendant  not 
to  supply  coal  for  shipment  to  South  Australia  except  to  those 
persons,  and,  if  that  is  taken  as  I  think  it  ought  to  be  taken,  that 
they  had  agreed  not  to  make  new  agi*eements  for  that  purpose,  I 
do  not  see  how  it  affects  the  case.  The  next  fact  that  was 
fraudulently  suppressed  according  to  the  allegation  in  the  plea 
was  that  the  plaintiffs  had  applied  to  the  Abermain  Colliery 
Company  to  be  supplied  with  coal  under  a  new  agreement  and 
the  company  had  declined  to  supply  them.  It  was  further  alleged 
that  it  was  the  intention  of  the  plaintiffs  to  ship  whatever  coal 
they  got  under  the  contract  to  South  Australia.  No  prior  rela- 
tionship between  the  parties  is  alleged.    There  was  no  position  of 
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to  the  defendant  what  they  knew  of  the  matter  or  what  they 

W.  SooTT,    intended  to  do  with  the  coal.     No  such  position  had  been  created 

^*'ltd  ^^    between   them  either   by  words  or  conduct.     No  false  impres- 

,  V'  sion   had   been  created,   and    there   was   no    active    deception, 

Llotd. 

nothing  in  short  raising  an  obligation  on  the  plaintiffs'  part  to 

laaacBj.      disclose  those  facts  which  were  known  to   them,  and   nothing 
which  would  allow  it  to  be  fairly  inferred   that  the   colliery 
company  had  ever  said   or   led   the  plaintifife  to  believe   that 
the   colliery   company   was  going  to   break   its   contract    with 
the  defendant,  and,  that  being  so,  there  is  nothing  in  the  plea. 
The  utmost  that  can   be  alleged  is  that  there  was   silence  in 
respect  of  certain  matters  which  if  the  defendant  had  known  he 
would  not  have  agreed  to  supply  the  coal.  But  that  is  not  sufficient 
to  invalidate  this  contract,  and  the  passage  quoted  from  Story,  read 
by  my  learned  brother  the  Chief  Justice  from  Smith  v.  HtvgJies 
(1),  I  think,  embodies  the  law  on  this  subject: — "The  general 
rule,  both  of  law  and  equity,  in  respect  to  concealment,  is  that 
mere  silence  with  regard  to  a  material  fact,  which  there  is  no 
legal  obligation  to  divulge,  will  not  avoid  a  contract,  although  it 
operates  as  an  injury  to  the  pai-ty  from  whom  it  is  concealed." 
That  principle  was  applied  in  the  case  of   Ward  v.  Hohba  (2),  a 
very  strong  case  where  a  Statute  prohibited  persons  from  sending 
animals  infected  with  contagious  disease  to  market  and  inflicted 
penalties  on  any  person  so  sending  them;  it  was  held  that  the  act 
of  sending  them  if  known  to  be  so  infected  was  a  public  offence, 
but  did  not  amount  by  implication  to  a  representation  that  they 
were  sound,  and  did  not  of  itself  raise  any  right  on  the  part  of 
the  purchaser  to  obtain  damages  from  the  vendor  in  respect  of  in- 
jury he  may  have  suffered  in  consequence  of  their  purchase.     It 
was  argued  there  very  strongly  that,  there  being  a  Statute  which 
made  it  a  penal  act  to  send  such  cattle  to  market,  any  person 
would  be  entitled  to  treat  the  fact  of  their  being  sent  to  market 
as  a  representation  that  they  were  sound,  but  the  House  of  Lords 
held  that  mere  silence  on  the  part  of  the  vendor  of  cattle  was  not 
a  representation,  on  the  authority  of  the  principle  stated  in  Story 
in  the  passage  already  quoted. 

(1)  L.R.,  6,  Q.B.,  597,  at  p.  604.  (2)  4  App.  Cas.,  13. 
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Under  these  circumstances  it  seems  to  me  that  the  case  cannot   ^-  ^-  ^'  ^- 
be  put  higher  for  the  defendant  than  that  he  was  ignorant  of 
these  facts  at  the  time  when  he  entered  into  the  contract.     But 
he  does  not  show  any  obligation  by  contract,  conduct  or  otherwise        ^.^^^ 
imposed  upon  the  plaintiffs  to  set  him  right.     Under  these  cir- 
cumstances I  agree  that  the  demurrer  should  be  allowed. 


\V.  Scott, 


V. 

Lloyd. 


Appeal  allowed.  Order  appealed  from  dis- 
charged, Jvdgment  to  he  entered  for 
the  plaintiffs  on  demurrer.  Respon- 
dent to  pay  tlie  costs  of  the  appeal. 
Leave  to  respondent  to  amend  as  ad- 
vised. 


Solicitor,  for  appellants,  Baxter  Bruce  &  Co. 
Solicitor,  for  respondent,  J,  McLaughlin. 


C.  A.  W. 


Isaacs  J. 
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(Jn<ler  sees.  4  and  7  of  the  Deserted  Wiven  and  ChUdrtn's  Act  1901  aoy 
justice  may,  in  a  proper  proceeding  for  that  purpose,  if  satisfied  that  a  wifo 
or  child  is  in  fact  left  without  means  of  support  by  a  husband,  and  that  the 
husband  is  able  to  contribute  to  their  support,  make  an  order  against  the 
husband  for  the  payment  of  a  certain  sum  periodically  towards  the  support  of 
the  wife  or  child. 

Sec.  6  of  the  Infants^  Custody  and  Settlements  Act  provides  that  where  any 
parent  of  a  child  applies  to  the  Supreme  Court  for  a  writ  or  order  for  the  pro- 
duction of  the  child,  the  Court  may  decline  to  make  the  order  if  it  is  of 
opinion  that  the  parent  has  disentitled  himself  to  have  the  custody,  or  that 
the  child  is  of  such  an  age  or  in  such  a  state  of  health  as  to  render  any  change 
in  its  custody  inexpedient. 

A  wife,  who  had  deserted  her  husband,  took  and  kept  away  from  hia 
custody  and  against  his  will  a  child  of  the  marriage,  and  the  Supreme  Court, 
without  giving  reasons,  refused  an  application  by  the  husband  for  an  order 
directing  the  wife  to  deliver  the  child  to  his  custody.  The  wife  and  child  had 
no  means  of  support,  and  the  husband,  though  willing  and  able  to  support 
the  child  if  returned  to  his  custody,  refused  to  contribute  to  its  support  while 
it  remained  away  from  him  in  the  cuatocly  of  his  wife. 

Held,  that  the  husband  was  not  guilty  of  leaving  the  child  without  means 
of  support  within  the  meaning  of  sees.  4  and  7  of  the  Dtierted  Wivet  and 

Children's  Act  1901. 

The  effect  of  the  refusal  by  the  Supreme  Court  to  grant  the  application  of 
the  husband  was  not  to  give  the  wife  the  legal  custod}'  of  the  child,  but 
merely  to  relegate  the  parties  to  their  legal  rights  apart  from  the  Infants* 
Custody  and  Settlements  Act. 

Decision  of  the  Supreme  Court,  (1906)  6  S.R.  (N.S.W.),  412,  reversed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  on  a  special  case  stated  under  the  Justices  Act 

The  respondent  proceeded  against  her  husband,  the  appellant, 
under  sees.  4  and  7  of  the  Denei^ted  Wives  and  Children  8  Act 
1901,  for  leaving  a  child  of  the  marriage  without  means  of  sup- 
port. The  magistrate  declined  to  make  any  order  against  the 
husband,  and,  on  the  application  of  the  complainant,  stated  a 
special  case  for  the  opinion  of  the  Supreme  Court. 

It  appeared  from  the  special  case  that  certain  admissions  were 
made  upon  the  liearing  of  the  case  in  the  Police  Court.  These 
are  set  out  in  tlie  judgment  of  Griffiih  C.J. 

Pring  J.,  before  wliom  the  special  case  came  on  for  hearing, 
referred  the  mattei*  to  the  Full  Court.     They  held  that  the  deci- 
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the  case  to  him  for  determination :  Chantler  v.  Chantler  (1). 

From  that  decision  the  present  appeal  was  brought  by  special    chantler 
leave. 


V. 

Chantler. 


McManamey  and  Bignoldy  for  the  appellant.  There  was  no 
evidence  of  leaving  without  means  of  support  within  the  meaning 
of  sees.  4  and  7  of  the  Deserted  Wives  and  Children* 8  Act  1901. 
The  only  obligation  resting  on  the  appellant  was  that  which  the 
common  law  imposed  upon  him,  as  modified  by  the  provisions  of 
that  Statute.  At  common  law  there  is  in  this  State  no  obligation 
on  a  parent  to  maintain  his  child,  and  the  English  Poor  Law  is 
not  in  force.  The  only  duty  in  that  respect  is  a  moral  one. 
[They  referred  to  Ex  parte  Noble  (2).]  The  Statute  only  applies 
to  cases  where  the  father  leaves  his  child  without  means  of  sup- 
port. The  appellant's  wife  had  deserted  him  and  taken  the  child 
away  against  his  will.  He  certainly  had  not  left  the  child  in  the 
ordinary  acceptation  of  the  term,  any  more  than  he  had  left  his 
wife :  MacQueen,  Husband  and  Wife,  4th  ed.,  p.  437.  He  was 
able  and  willing  to  support  the  child  in  his  own  home.  The 
mere  omission  to  contribute  is  not  sufficient  to  render  him  liable ; 
there  must  be  an  actual  leaving  under  the  Statute,  or  a  contract 
at  common  law.  [They  referred  to  Seaborne  v.  Maddy  (8) ; 
Mortimm*e  v.  WHght  (4).]  In  this  case  the  wife  was  responsible 
for  the  unfortunate  position  that  had  arisen. 

The  failure  of  the  appellant  to  obtain  an  order  for  tlie  delivery 
of  the  child  to  himself  did  not  alter  the  legal  relationship  of  the 
parents  and  child.  The  legal  custody  of  the  child  was  not  aifected. 
The  Court  may  have  refused  to  make  an  order  for  any  of  the 
reasons  stated  in  sec.  6  of  the  Infants'  Custody  and  Settlevients 
Act  1899.  The  parties  were  left  in  statu  quo  as  far  as  their  legal 
rights  were  concerned. 

James  {Breckenridge  with  him),  for  the  respondent.  The  De- 
serted Wives  and  Children's  Act  1901  in  effect  imposes  an  abso- 
lute obligation  on  a  father  to  maintain  his  child  if  he  is  able  to 

(1)  (1906)  6  S.R.  (N.S.W.),  412.  (3)  9  C.  &  P..  497. 

(2)  3  N.S.W.L.R.,  52.  (4)  6  M.  &  W.,  482. 
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H.  C.  OF  A.  (Jo  SO.  If  Ex  parte  Noble  (1)  is  to  the  contrary,  it  was  wrongly 
decided.  The  Statute  was  passed  for  the  benefit  of  the  child,  and 
the  father  should  not  escape  the  responsibility  for  the  mainten- 
ance of  the  child  because  the  parents  cannot  agree  as  to  its  custody. 
The  Statute  provides  that  the  father  is  liable  if  the  child  is  "  in 
fact "  left  without  means  of  support.  The  words  "  in  fact "  make 
it  immaterial  where  the  child  happens  to  be.  They  were  not  iu 
the  earlier  Act,  4  Vict.  No.  5,  sec.  7. 

They  were  inserted  to  meet  the  difficulty  raised  by  Ex  parte 
Noble  (1).  If  the  appellant  was  not  in  the  wrong  he  would  have 
been  able  to  recover  under  the  Infants'  Custody  and  Setthments 
Act  1899.  The  order  of  the  Supreme  Court  has  in  effect  made 
the  wife's  custody  the  legal  custody,  and  imposed  upon  the  hus- 
band the  same  obligation  towards  the  child  whilst  it  is  in  her 
custody  as  would  have  existed  without  the  order,  if  the  child  had 
remained  in  the  custody  of  the  father.  [He  referred  to  Smart  v. 
SiTUirt  (2).]  He  w^ould  be  in  contempt  if  he  attempted  now  to 
take  the  child  from  the  mother.  The  respondent  may  have  dis- 
entitled herself  to  claim  maintenance  from  the  appellant,  but  the 
duty  of  the  appellant  to  the  child  is  not  affected  thereby.  The 
child  cannot  help  itself.  "  Leave  "  does  not  mean  to  actively 
abandon  by  going  away :  Kinnear  v.  Kinnear  (3).  It  is  not 
desertion  that  is  intended,  but  failure  to  support.  A  wife  is  in 
a  different  position;  she  need  not  go  away  unless  she  pleases, 
and,  if  she  goes  away,  then,  unless  she  comes  within  sec.  16,  as  a 
wife  constructively  deserted,  she  loses  her  rights,  although  she  is 
in  fact  left  by  her  husband  without  means  of  support.  [He  re- 
ferred to  Ex  parte  Fullen  (4).] 

This  is  not  a  penal  Statute ;  the  payment  is  enforceable,  not 
by  imprisonment,  but  by  recognizance,  the  penalty  for  breach  of 
that  being  imprisonment  at  the  discretion  of  the  magistrate  :  Ex 
parte  More  (5) ;  Houghtoa  v.  Oakley  (6). 

This  is  not  a  case  in  which  special  leave  to  appeal  should  have 
been  granted.     No  question  of  general  importance  is  involved. 

[Griffith  C.J.     Surely  the  question  whether  the  Statute  has 


(1)  3N.S.W.L.R.,52. 

(2)  (1892)  A.C.,  425. 

(3)  (1904)  4  S.R.  (N.S.W.),  512. 


(4)  15N.S.W.  W.N.,269. 

(5)  (1903)  3  S.R.  (N.S.  W.),  462. 

(6)  21  N.S.W.  L.R.,  26. 
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made  a  radical  change  in  the  liability  of  a  husband  with  regard   H*  C.  of  a. 
to  the  children  of  the  marriage  is  one  of  general  importance.] 

If  the  appellant's  contention  is  right,  a  mere  question  of  fact  is    Chantler 

involved.  ^     ^• 

Chantlkr. 


[O'Connor  J. — Surely  it  must  be  a  question  of  law  in  either       

view.] 

McManumey,  in  reply,  refeiTed  to   sec.    10  of   the  Infants* 
Custody  and  Settlements  Act  1899. 

Griffith  C.J.  In  this  case  the  Court  is  asked  to  construe  December  is. 
the  provisions  of  the  Deserted  Wives  and  Children^  Act  (No.  17 
of  1901).  The  case  arises  upon  the  complaint  by  a  wife  against 
her  husband  before  a  Justice  under  sec.  4  of  that  Act,  complain- 
ing that  her  husband,  the  appellant,  has  left  his  infant  child,  of 
the  age  of  four  years,  without  means  of  support.  The  facts 
admitted  before  the  magistrate  were  as  follows : — First,  that  the 
wife  removed  the  child  from  the  possession  of  the  husband 
against  his  will,  and  then  summoned  him  in  the  Police  Court  for 
maintenance  of  herself,  alleging  constructive  desertion  under  sec. 
16  of  the  Act,  which  provides  that : — "  A  wife  compelled  to  leave 
her  husband's  residence  under  reasonable  apprehension  of  danger 
t('  her  person,  or  under  other  circumstances  which  may  reason- 
ably justify  her  withdrawal  from  such  residence  shall,  for  the 
purpose  of  this  Act,  be  deemed  to  have  been  deserted  without 
reasonable  cause."  That  summons  was  dismissed.  Next,  it  was 
admitted,  that,  though  the  husband  refused  to  pay  for  the 
support  of  the  child  in  the  wife's  custody,  he  had  offered  to 
provide  for  the  wife  and  this  child  and  his  other  children,  or  any 
of  them,  in  his  own  home.  It  was  also  admitted  that  he  was 
able  to  support  the  child,  and  that  it  was  against  his  wish  that 
the  child  was  taken  from  him.  Upon  these  facts,  and  one  other 
fact  which  I  will  mention  directly,  the  magistrate  dismissed  the 
complaint,  being  of  opinion  that  the  husband  had  not  left  his 
child  without  means  of  support  within  the  meaning  of  the  Act. 

Now,  the  existing  Act,  passed  in  1901,  was  a  recapitulation  or 
consolidation  of  two  earlier  Acts,  the  first  of  which  was  passed 
in   1840  (4  Vict.  No.  5).     That  Act  was  entitled  "An  Act  to 
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H.  0.  OF  A.  Provide  for  the  Maintenance  of  Deserted  Wives  and  Children." 
iwD.        jj.   bggg^n  with  a  preamble  in  these  words : — "  Whereas  several 

Chantlbr    instances  have  occurred  in  the  Colony  of  New  South  Wales  and 
its  Dependencies  of  persons  deserting  either  their  wives  or  their 
children  (and   in  some  cases  both)  and  leaving  them  without 
adequate  means  of  support  and  it   is  expedient   to  provide   a 
remedy  in  future  for  such  cases."      That  Act  was  afterwards 
amended  by  an  Act  of  1858  (22  Vict.  No.  6),  but  it  appears  that 
the  only  purpose  of  the  latter  Act  when  it  was  passed  was  the 
amendment  of  the  earlier  one  by  the  addition  of  certain   pro- 
visions which  have  no  bearing  on  the  question  to  be  decided  in 
the  present  case.     The  Act  now  in  force  is  entitled  "  An  Act  to 
Consolidate   the   Enactments   relating   to   Deserted  Wives    and 
Children."     It  is  suggested  for  the  respondent  that  the  result  of 
the  consolidation  was  to  revolutionize  the  law  of  New  South 
Wales  as  to  the  liability  of  a  father  to  maintain  his  children. 
The  original  Act  contained  provisions  that  are  substantially  the 
same  as  those  of  the  present  Act,  though  they  are  arranged  some- 
what differently.      It  began  by  providing  that,  if  it  is  made  to 
appear  to  a  Justice  that  any  married  woman  has  been  "  unlaw- 
fully deserted  by  her  husband  or  hath  been  left  by  him  without 
means  of  support  it  shall  be  lawful  for  such  Justice  upon  com- 
plaint on  oath  by  her  or  any  reputable  person  on  her  behalf  "  to 
take  action.     It  provided,  by  sec.  2,  that  when  the  case  came  on 
for  hearing,  if  the  Justice  or  Justices  were  satisfied  that  the  wife 
w^as  in  fact  without  means  of  support  and  that  her  husband  was 
able  to  maintain  her  or  to  contribute  to  her  maintenance,  they 
might  make  an  order  compelling  him  to  contribute  to  her  support 
in  such  manner  as  they  might  think  fit.     Then  it  was  provided 
by  sec.  7  : — "  That  complaint  may  be  made  as  aforesaid  (either  by 
the  mother  or  any  reputable  person)  in  case  of  the  desertion  by 
any  father  of  his  child  or  children  or  where  any  child  shall  have 
been  left  by  the  father  without  adequate  means  of  support  and 
the  like  proceedings  may  thereupon  in  every  such  case  be  taken 
against  the  father  and  such  inquiry  be  had  touching  his  ability 
to  maintain  such  child  or  children  and  the  like  order  or  orders  be 
made  in  respect  thereof  as  are  hereinbefore  directed  or  authorized 
respectively  with  regard  to  the  desertion  or  maintenance  of  a 
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wife."     In  the  present  Act  the  law  is  put  a  little  more  briefly.    ^-  ^-  ^'  ^' 

Sec.  4  begins  :  "  In  any  case  where — (a)  Any  husband  or  father 

has  deserted  his  wife  or  child,  or  has  left  such  wife  or  child  with-    Chantler 

out  means  of  support"  then  the  Justices  may  take  action.    Sec.  7    chantlkb. 

provides  : — "  Upon  the  hearing  the  Justices  shall  inquire  into  the 

matter  of  the  complaint,  and  if  they  are  satisfied  that  the  wife 

or  child  is  in  fact  left  without  means  of  support  and  that  the 

defendant  is  able  to  contribute  to  the  support  of  such  wife  or 

child  "  the  Justices  may  make  an  order  directing  the  husband  to 

pay  such  sum  as  they  think  fit  towards  the  maintenance  of  the 

wife  or  child  as  the  case  may  be.     It  is  suggested  that  the  words 

"  in  fact "  make  a  difference.   I  have  already  pointed  out  that  those 

words  were  in  the  earlier  Act  with  respect  to  the  wife,  and  the 

provisions  as  to  the  child  are  the  same  as  in  the  case  of  the  wife, 

so  that  they  do  not  really  make  any  difference.     The  contention 

for  the  respondent  is  substantially  this,  that  in  reading  sec.  4  it 

must  be  read  as  if  it  were  "  in  any  case  where  a  father  has  failed 

to  contribute  towards  the  support  of  his  wife  or  child."     In  1882 

it  was  decided  by  the  Supreme  Court  of  New  South  Wales  in 

Ex  parte  Noble  (1)  that  when  a  wife  leaves  her  husband  of  her 

own  accord  he  cannot  be  found  guilty  of  having  deserted  her. 

That  was  a  case  in  which  a  mother  had  removed  her  children 

from  the  house  of  a  drunken  violent  father,  and  the  charge  was 

that  the  father  had  left  them  without  means  of  support.     The 

Court  based  their  decision  upon  the  ground  that,  though  possibly 

there  had  been  a  constructive  desertion  of  the  wife,  there  was  no 

such  offence  as  constructive  desertion  of  the  children,  and  that, 

when  a  father  is  able  and  willing  to  receive  the  children  back  into 

his  home  and  support  them  there,  he  cannot  be  guilty  of  leaving 

them  without  means  of  support.     In  1899  the  Supreme  Court  of 

New  South  Wales  in  Ex  parte  Pullen  (2)  held  that  if  a  wife 

leaves  her  husband  of  her  own  accord  she  cannot  afterwards 

summon  him  under  the  old  Act  (4  Vict.  No.  5),  for  leaving  her 

without   means   of    support.      Those   decisions    recognized   the 

meaning  of  the  terms  used  in  the  Statutes  of  1840  and  1858. 

In  the  consolidation  Act  of  1901  tlie  same  terms  are  used,  and, 

according   to  the  ordinary   canons  of   construction,  it  must  be 

(1)  3  N.S.W.  L.R.,  52.  (2)  15  N.S.  W.  W.N.,  269. 
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H.  C.  or  A.  taken  that  the  legislature  were  aware  of  the  constraction  that 
had  been  put  upon  the  law  by  the  Courts,  and  intended  that  in 
CHANTI.ER  the  consolidating  Act  the  same  words  should  bear  the  same  con- 
Chantlkk.  struction  as  had  been  put  upon  them.  Whether  the  Act  is  to  be 
regarded  as  a  penal  Act  or  not,  it  imposes  penal  consequences  for 
failure  to  comply  with  an  order  made  under  it,  that  is,  the  pay- 
pient  of  a  heavy  fine,  which  may  under  the  law  of  the  State  be 
enforced  by  imprisonment.  When  an  Act  is  so  framed  it  is 
ordinarily  to  be  inferred  that  a  man  is  only  to  be  held  responsible 
under  it  for  some  positive  act.  The  words  are,  if  he  "  has  left " 
his  wife  or  child  "  without  means  of  support."  That  may  be  by 
actual  desertion,  going  away  from  them  and  leaving  them,  or  it 
may  be,  without  committing  any  act  of  desertion  in  the  ordinary 
sense,  by  leaving  his  wife  and  children  in  his  house  and  making 
no  provision  for  their  maintenance.  But  where  somebody,  with- 
out his  consent,  takes  the  child  away  from  his  home  where  he 
was  willing  to  provide  for  its  support,  and  he  refuses  to  maintain 
it  elsewhere,  it  is  an  extraordinary  thing  to  say  that  that  is 
leaving  the  child  without  means  of  support  in  any  sense  which 
should  make  him  punishable. 

In  my  opinion,  leaving  a  child  without  means  of  support  means 
something  more  than  failing  to  contribute  to  its  support,  and  the 
cavses  of  Ex  parte  Noble  (1)  and  Ex  paHe  Pttllen  (2)  were  rightly 
decided. 

There  is  one  other  fact  which  I  should  mention.  It  appears 
that  after  the  wife  took  the  child  away  from  her  husband  he 
made  an  application  to  the  Supreme  Court  for  a  writ  of  habeas 
corpus.  A  rule  nisi  was  granted,  but  on  the  return  of  the  rule 
the  Court  refused  to  grant  the  husband  the  custody  of  the 
child  and  discharged  the  rule.  Now,  it  appears  that  under 
tlie  Statute  No.  39  of  1899  the  Supreme  Court  may  refuse  to 
make  an  order  for  the  handing  over  of  a  child  to  the  father  in 
either  of  three  cases,  sec.  6,  where  (a)  "  the  parent  has  abandoned 
or  deserted  or  neglected  the  child  "  ;  or  (b)  has  "  otherwise  so  con- 
ducted himself  that  the  Court  should  refuse  to  enforce  his  right 
to  the  custody  of  the  child";  or  (c)  "  that  the  tender  age  of  the 
child  or  its  state  of  health  render  it  expedient  that  it  should 

(1)  3  N.S.W.  L.R.,  62.  (2)  15  N.S.W.  W.N.,  269. 
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remain  with  its  mother  or  some  other  person."     In  these  cases  the   H-  C.  or  A. 
Court  may  decline  to  issue  the  writ  or  make  the  order.     All  that        ^ 
we  know  from  the  special  case  is  that  the  C!ourt  refused  to  inter-    chantlkr 
fere  between  the  parties.     When  the  Court  refuses  to  interfere,    ohantikr 

the  rights  of  the  parties  remain  as  they  were  before  the  applica-       

tion  to  the  Court.  The  mere  refusal  to  make  an  order  cannot 
have  the  effect  of  making  unlawful  what  was  not  unlawful  before 
the  order  was  asked  tor,  or  of  rendering  the  husband  liable,  as 
for  an  offence,  for  an  act  that  was  lawful  when  he  did  it.  Apart 
from  that,  it  appears  from  the  special  case  that  the  Court  could 
not  have  refused  to  make  an  order  on  the  ground  that  the  parent 
had  deserted  the  child.  Whether  or  not  there  were  other  grounds 
for  the  refusal  does  not  appear.  Nothing  appears  except  that 
the- order  was  refused,  but,  for  the  reasons  I  have  stated,  that  is 
quite  immaterial.  It  is  suggested  that  the  real  reason  for  the 
refusal  was  that  the  Court  was  of  opinion  that  the  child  was  of 
too  tender  an  age,  and  that  was  mentioned  before  the  Supreme 
Court  in  the  present  case.  If  that  was  really  the  basis  of  the 
decision  of  the  Supreme  Court  in  this  case  it  might  have  been  a 
reason  for  rescinding  the  order  granting  special  leave,  if  the  point 
were  material.  But  it  seems  to  me  absolutely  immaterial  on 
what  ground  the  Supreme  Court  made  the  order  refusing  to  hand 
over  the  child  to  the  custody  of  the  father.  If  they  made  it  on  the 
ground  that  the  child  was  better  off  with  the  mother,  that  does 
not  make  the  father  guilty  of  the  offence  of  leaving  it  without 
means  of  support,  if  he  objects  to  maintaining  it  in  the  custody  of 
its  mother,  nor  does  it  make  it  unlawful  for  him  to  object  to  having 
his  home  broken  up  by  the  separation  of  his  children  from  him. 
The  learned  Judges  of  the  Supreme  Court  seem  to  have  thought 
the  refusal  of  the  order  for  custody  of  the  child  equivalent  to 
making  an  order  taking  away  the  legal  custody  from  the  father 
and  giving  it  to  the  mother.  I  do  not  think  it  was.  But,  even  if 
it  had  been,  I  do  not  see  how  under  the  circumstances  of  this  case 
tliat  would  make  it  unlawful  for  the  father  to  insist  upon  having 
some  say  in  the  custody  and  maintenance  of  his  own  family.  The 
legislature  has  made  full  provision  for  the  settlement  of  matri- 
monial disputes  in  the  Matmrnonial  Causes  Act,  and  I  do  not 

think  it  would  tend  to  the  beneficial  settlement  of  such  disputes 
VOL.  IV.  39 
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H.  C.  or  A.  or  to  the  happiness  of  families  if  they  were  to  provide  that  a  wife 
"  who  tired  of  her  husband  might  go  away  from  him  and  take  away 
his  children,  though  he  was  quite  willing  and  able  to  make  pro- 
vision for  them  in  his  own  home.  Very  often  children  are  the 
links  which  serve  to  bind  together  parents  who,  but  for  them, 
would  have  separated  or  become  estranged.  It  would  be  most 
unfortunate  if  there  were  a  law  which  would  tend  to  aiake 
children  the  cause  of  separation  rather  than  a  means  of  keeping 
the  home  together.  For  the  reasons  I  have  given  I  am  satisfied 
that  there  is  no  such  law. 

I  am,  therefore,  of  opinion  that  in  this  case  the  magistrate  was 
right  in  coming  to  the  conclusion  that  the  husband  had  not,  with- 
in the  meaning  of  the  Deserted  Wives  and  Children  Act,  left  his 
child  without  adequate  means  of  support,  in  that  he  failed  to 
contribute  to  its  support  and  maintenance  in  the  custody  of  its 
mother  and  away  from  his  own  home.  The  decision  of  the 
magistrate  was  therefore  right  and  should  be  restored. 


Barton  J.     I  am  entirely   of  the  same  opinion,  and   have 
nothing  to  add. 

O'Connor  J.    I  concur. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Appeal  from  Justices  dis- 
missed. 

Solicitor  for  the  appellant,  L.  B.  Beii^ram. 

Solicitor  for  the  respondent,  H.  R.  Clark. 


C.  A.  W. 
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AND 


MARY  BROWN 
Petitioner, 


Respondent. 


on  appeal  from  the  supreme  court  of 

NEW  south   wales. 


Nii^haiid  and  xcift — JndicicU  separation — Custody  and  maintenance  of  chUd  not   H.  C.  or  A. 


provid*-d  for  in  decree —  UndtrtaJiing  by  wife  not  to  apply  for  maintenance — 
Matrimonial  Causes  Act  {N.S.  W\),  {No.  14  0/1899),  sec  ^—Aj^peal  in/ormd 
pauperis — Contn. 
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SIDNEY, 
/)€/•.  20. 

The  decree  in  a  suit  for  judicial  separation  gave  the  husband  custody  of  the  

r'rilllt'h  C*   1 

children  of  the  marriage,  naming  them,  and  contained  an  undertaking  by  the      Barton  and* 
wife  not  to  claim  at  any  time  maintenance  for  herself  so  long  as  the  parties      '^"^(^  ^^' 
remained  judicially  separated. 

IJtld^  that,  under  the  decision  in  Brouni  v..  Brown,  'A  C.L.R.,  373,  the 
Divorce  Court  had  jurisdiction  to  entertain,  and  the  wife  was  not  precluded 
by  the  decree  from  making  a  subsequent  application  to  the  Court  under  sec. 
60  of  the  Matrimonial  Causes  Act  1899  for  an  order  against  the  husband  for 
the  custody  and  maintenance  of  a  child  of  the  marriage  born  after  the  decree, 
for  which  no  provision  had  been  asked  for  in  the  suit  or  made  in  the  decree. 

QtuFre,  whether  an  express  undertaking  by  the  wife  not  to  make  application 
for  maintenance  of  the  child  would  have  been  binding. 

The  High  Court  will  not  as  a  rule  order  an  unsuccessful  appellant  in/ormd 
pauperis  to  pay  costs  of  the  appeal  beyond  the  amount  paid  into  Court  as 
security. 

Decision  of  Simpson  J. ,  8th  May  1906,  affirmed. 

Appeal  from  an  order  of  Simpson  J.  in  the  Supreme  Court  of 
New  South  Wales  in  its  Matrimonial  Causes  Jurisdiction. 
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H.  C.  OF  A.       Tlie  appellant  and  respondent  in  this  appeal  were  respondent 

and  petitioner  respectively  in  a  suit  for  judicial  separation,  and 

Brown      the  order  from  which  the  appeal  was  brought  was  an  order  made 

Brown       ^V  Simpson  J.  after  decree,  giving  the  present  respondent  the 

custody,  and  ordering  the  appellant  to  pay  a  certain  sum  for  the 

maintenance,  of  a  child  of  the  marriage  bom  subsequently  to  the 
decree.  This  was  the  child  in  respect  of  which  the  proceedings 
forming  the  subject  matter  of  the  appeal  in  Brown  v.  Brown  (1) 
were  taken. 

On  application  in  Chambers  O'Connor  J.  gave  leave  to  appeal 
in  foTDid  pauperis,  and  reduced  the  security  to  £1. 

The  facts  and  the  proceedings  are  fully  ^stated  in  the  judgment 
of  Chnffi,th  C.J. 

Appellant  in  person.  The  respondent  was  aware  at  the  date  of 
the  decree  that  the  child  was  about  to  be  bom.  The  decree  was 
the  result  of  a  compromise  by  the  parties  of  all  their  rights  as 
against  one  another  at  that  date,  and  all  further  liability  on 
either  side  was  put  an  end  to.  There  was  in  effect  a  contract  to 
leave  one  another  alone  for  the  future.  The  respondent  should 
not  have  been  allowed  to  re-open  the  matter  by  applying  f6v 
maintenance  of  this  child.  Her  undertaking  not  to  apply  for 
maintenance  was  intended  to  include  all  such  claims  whether  in 
respect  of  such  children  or  herself. 

Even  if  she  was  entitled  to  make  the  application,  there  was  no 
evidence  before  the  Judge  from  which  he  could  have  inferred  that 
the  child  was  legitimate.  There  was  no  evidence  of  the  age  of  the 
child  at  birth.  It  was  born  eight  months  after  the  decree,  and 
there  is  is  no  presumption  of  access  during  the  separation.  [He 
referred  to  Jones  v.  Jones  (2) ;  Gandy  v.  Gandy  (3) ;  Mori%8  v. 
Davies  (4). 

[Griffith  C.J. — The  question  of  legitimacy  cannot  be  raised 
now.  The  decision  of  the  learned  Judge  may  be  quite  wrong, 
but  we  have  no  materials  before  us  to  justify  us  in  interfering 
with  it.  We  are  bound  to  act  on  the  assumption  that  the  child 
was  legitimate.] 

(1)  S  C.L.R-,  373.  (3)  7  P.D.,  168. 

(*2)  1  N.S.W.  W.N.,  88.  (4)  5  C.  &  F.,  163. 
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The  decree  for  judicial  separation  was  a  nullity,  and  therefore  H.  C.  op  a. 

the  Divorce  Court  had  no  jurisdiction  to  entertain  this  applica-  ^^^' 

tion.     It  is  not  open  to  parties  to  obtain  a  decree  by  consent,  and  Brown 

therefore  the  parties  are  bound  by  their  compromise,  not  by  the  gg^'^j, 

terms  of  the  decree.      By  the  compromise  all  questions  of  main-  

tenance  were  for  ever  settled,     [He  referred  to  Charleaworth  v. 
Holt(iy] 

Cowan,  for  the  respondent,  was  not  called  upon. 

Griffith  C.J.  This  is  an  appeal  from  an  order  made  by  the  ^^  December, 
learned  Judge  of  the  Divorce  Court  after  a  decree  for  judicial 
separation,  giving  the  custody  of  a  child  of  the  marriage  to  the 
mother,  and  ordering  the  appellant,  whom  the  learned  Judge 
found  to  be  the  father  of  the  child,  to  contribute  to  its  main- 
tenance. The  order  is  appealed  from  substantially  on  the  ground 
that  all  the  questions  in  dispute  between  the  husband  and  the 
wife  had  been  disposed  of  by  the  decree  which  was  made  on 
24th  March  1904.  The  decree,  as  drawn  up,  stated  that  the 
cause  came  on  for  hearing  in  the  presence  of  the  petitioner's 
solicitor  on  the  wife's  petition  for  judicial  separation,  and  of  the 
respondent  in  person,  "  whereupon  and  upon  reading  the  petition 
and  affidavit  verifying  the  same  and  the  answer  of  respondent 
and  hearing  the  evidence  given  vivd  voce  of  petitioner  this  Court 
by  consent  of  both  parties  doth  hereby  order  and  decree  "  as 
follows : — First,  that  the  petitioner  be  judicially  separated  from 
the  respondent.  Some  point  was  taken  as  to  the  decree  being 
made  by  consent.  But  it  appears  that  evidence  was  heard,  so 
that  no  question  arises  on  the  abstract  question  whether  the 
Court  had  jurisdiction  to  make  an  order  for  judicial  separation  by 
consent.  The  consent  to  be  inferred  from  this  decree  is  that  the 
facts  were  admitted  by  the  parties  so  far  as  was  necessary  to 
found  the  decree.  Then  the  decree  went  on  to  direct  that  the 
respondent  should  have  the  custody  of  the  six  children  described 
as  the  issue  of  the  marriage  between  the  parties,  and  that  the 
petitioner  should  be  allowed  to  have  access  to  them  at  certain 
times  and  places.     Finally  the  decree  contained  an  undertaking 

(1)  L.R.  9  Ex.,  38. 
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H.  C.  OF  A.  by  the  petitioner  in  these  words  : — "  The  petitioner  undertakes  not 
to  claim  (now  or  at  any  future  time)  maintenance  for  herself  so 
long  as  she  is  judicially  separated."     A  fortnight  or  so  after  this 
decree  was  pronounced  another  child  was  born,  as  to  the  paternity 
of  which  there  was  a  dispute.     The  present  appellant  refused  to 
contribute  to  its  maintenance.     Thereupon  the  present  respondent 
proceededagainst  him  under  the  Deserted  Wives  and  Children's  Act 
1901  for  an  order  for  maintenance,  and  obtained  it ;  but  on  appeal 
to  this  Court  the  order  was  set  aside  on  the  ground  that  the 
jurisdiction  to  deal  with  the  maintenance  of  the  children  of  the 
marriage  was,  after   the   decree  for  judicial  separation,  in   the 
Supreme  Court,  and   the   magistrate   had  no  jurisdiction,   that 
power  being  reserved  to  the  Court  itself  by  the  express  terms  of 
sec.  60  of  the  Matrimonial  Causes  Act  1899,  of  which  sub-sea  (1) 
provides  that : — "  In  any  suit  or  other  proceeding  for  obtaining  a 
decree  of  judicial  separation  or  of  nullity  or  dissolution  of  mar- 
riage the  Court  may — {a)  make  such  orders  as  it  deems  just  and 
proper  with  respect  to  the  custody  maintenance  and  education  of 
the  children  the  marriage  of  whose  parents  is  the  subject  of  such 
suit  or  other  proceedings."     Sub-sec.  (2)  provides  that: — "Such 
orders   and  directions   may  be  made   {a)  from  time  to  time  by 
interim  orders  before  making   the  final   decree,  or   (6)  by  pro- 
visions in  the  final  decree,  or  (c)  from  time  to  time  after  the  final 
decree  upon  application  by  petition  for  the  purpose."   {See  Broum 
V.  Brown)  (1).     It  is  settled,  in  the  interpretation  of  that  section, 
that  the  application   need  not  be  made  by  one  of  the  parties  to 
the  suit,  but  may  be  made  by  anyone  else  in  the  interest  of  the 
child.     On  that  point  the   case  of  Clietivynd  v.  Chetivyjid  (2) 
must  be  taken  to  have  settled  the  law  as  to  the  rights  of  husband 
and  wife  on  such  applications.     This  Court,  in  giving  judgment 
in  Broken  v.  Breton  (1),  pointed  out  that  the  remedy  of  the  wife, 
if  she  wished  to  obtain  maintenance  for  the  child  bom  under  such 
circumstances,  was  to  make  application  to  the  Supreme  Court 
I  said  in  the  course  of  my  judgment  (3) : — "  Clearly  then  the 
Court  had  jurisdiction  to  make  provision,  by  its  decree  or  after- 
wards, for  this  child,  but  it  was  not  asked  to  do  so.     As  was 


(1)  3C.L.R.,  373. 


(2)  L.R.,  1  P.  &  D.,  39. 
(3)  3  C.L.R.,  373,  at  p.  383. 
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pointed  out  in  Ex  parte  Bindon  (1)  it  was  open  to  the  wife  to  H.  0.  of  a. 
make  the  application  for  alimony  for  the  child,  but  she  ^^^' 
chose  not  to  do  so.  Further,  it  is  open  to  the  Court  still  to 
vary  that  decree  on  a  proper  application  for  that  purpose." 
My  learned  brother  Barton  said  (2) : — "  So  that,  when  the 
decree  was  made,  the  mother  knew  very  well  that  there 
would  soon  be  another  child  to  be  maintained,  and  it  was 
open  to  her  to  make  an  application  in  respect  of  it ;  and  there 
can  be  no  doubt  that  the  Court  had  jurisdiction  to  make  an 
order  affecting  that  child.  It  had  assumed  jurisdiction  over  the 
whole  of  the  matter  in  controveray  between  the  parties.  However, 
no  application  was  made  for  that  purpose."  Then,  after  reading 
sec.  60,  he  added : — "  So  that  the  wife  not  only  had  the  right 
to  make  application  at  the  time,  but  she  could  have  done  so  at 
any  time  after  the  decree."  And  my  learned  brother,  O'Connor, 
said  (3),  "  It  was  laid  down  in  Ex  parte  Bindon  (1)  that  any  per- 
son who  wishes  to  have  such  a  decree  varied  must  go  to  the  Divorce 
Court  for  a  further  order.  The  respondent  might  have  gone  to 
that  Court  and  asked  to  re-open  the  matter  for  the  purpose  of 
having  a  special  adjudication  as  to  the  maintenance  of  this  child 
which  has  been  born  since  the  decree.  But  that  step  has  not 
been  taken."  After  that  judgment  was  given  by  this  Court,  the 
respondent  took  the  step  that  this  Court  pointed  out  as  the 
proper  one  for  her  to  take,  and  presented  a  petition  in  the  Divorce 
Court  in  the  regular  form  prescribed  under  the  Act,  asking  for 
an  order  for  the  custody  and  maintenance  of  this  child  against 
the  husband.  At  the  hearing  evidence  was  given  on  both  sides, 
and  the  learned  Judge  came  to  the  conclusion  that  the  child  was 
the  child  of  the  present  appellant,  and  made  the  order  for  main- 
tenance  and  custody  of  the  child,  which  is  now  appealed  from. 
There  is  no  ground  for  objecting  to  the  order  so  far  as  regards 
the  finding  of  fact.  The  only  ground,  therefore,  that  is  really 
open  to  the  appellant  is  this— that  the  wife,  by  the  undertaking 
given  in  the  previous  decree,  is  debarred  from  making  the  appli- 
cation, that  is  to  say,  as  between  the  parties  themselvea 

The  first  subject  for  inquiry  is,  what  was  the  effect  of  the 


(1)  (1904)  4  8.R.  (N.S.  W.),  503.  (2)  3  C.L.R.,  373,  at  p.  388. 

(3)  3  C.L.R.,  373,  at  pp.  391,  392. 
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undertaking?  Both  parties  weie  aware  that  the  child  was 
expected  to  be  bom  shortly  after  the  decree.  No  provision  iras 
made  in  the  decree  for  its  maintenance.  The  wife  undertakes 
not  to  claim  "  now  or  at  any  future  time  maintenance  for  her- 
self." In  my  opinion  that  cannot  be  construed  as  an  undertaking 
not  to  claim  maintenance  for  the  child.  That  objection,  therefore, 
fails.  The  learned  Judge  had  jurisdiction  to  decide  that  this  child 
was  a  child  of  the  marriage.  If  there  had  been  in  the  decree  an 
undertaking  by  the  wife  that  she  would  not  make  any  applica- 
tion to  the  Court  for  the  custody  and  maintenance  of  the  expected 
child,  and  any  question  were  to  arise  as  to  the  effect  of  such  under- 
taking, it  would  be  a  matter  worthy  of  argument  how  far  it  was 
binding  upon  the  wife.  But  as  there  is  no  such  question  arising 
here,  I  express  no  opinion  on  the  subject,  except  to  say  that, 
whatever  conclusion  the  Court  might  have  come  to  it  would  be 
more  a  matter  of  form  than  of  substance,  for  it  is  clear  that,  even 
if  the  wife  were  debarred  from  making  an  application,  any  other 
person  might  make  it  in  the  interest  of  the  child. 

For  these  reasons  I  am  of  opinion  that  the  appeal  fails. 

Barton  J.  I  am  of  the  same  opinion.  I  think  that  His  Honor 
has  made  the  matter  perfectly  clear,  and  I  do  not  propose  to  add 
anything  to  what  he  has  said. 

Isaacs  J.  I  also  agree  with  the  judgment  given  by  the  Chief 
Justice.  * 

Cowan,  for  the  respondent,  a«ked  for  costs  of  the  appeal.  [He 
referred  to  Brown  and  Poivles  on  Divorce,  6th  ed  ,  p.  463 ;  Ward 
V.  Ward  (1).] 

Griffith  C.J.  It  is  the  practice  of  the  Privy  Council  that  a 
successful  appellant  in  formd  pauperis  gets  such  cost«  as  ought 
to  be  allowed  in  such  a  case.  Undoubtedly  we  have  jurisdiction 
to  allow  costs.  But  we  do  not  wish  to  give  costs  against  a  pauper 
suitor. 

The  appellant  referred  to  Johnson  v.  Liiuisay  and  Go,  (2). 

Griffith  C.J.  The  practice  undoubtedly  is  not  to  grant  costs 
in  these  cases.     The  appellant  was  granted  leave  by  Mr.  Justice 

(1)  1  Sw.  &  Tr.,  484  ;  29  L.J.P.,  17.  (2)  (1892)  A.C.,  110. 
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O'Connor  to  proceed  in  formd  pauper^,  and  the  security  was  H.  C.  of  A. 

1Q08 

reduced  to  £1.    The  proper  method,  if  the  appellant  has  property 

and  should  pay  the  costs,  is  to  apply  to  have  him  dispaupered ;      Brown 

but  we  will  not  grant  leave  to  apply  to  dispauper,  as  we  think      g^'^jj 

this  litigation  has  gone  on  long  enough.      You  will  get  the  £1 

paid  into  Court. 

Appeal  dismissed. 

Solicitor  for  respondent,  E.   W,  Downes, 

C.  A.  W. 


Griffith  C.J. 


[HIGH  COURT  OK  AUSTRALIA.] 

RICH Appellant; 

Plaintiff, 

AND 

STRELITZ  BROS.  &  MOSS  Respondents. 

Defendants, 

on  appeal  from  the  supreme  court  of 

western  AUSTRALIA. 

Practice— New    trial — Trial    loith    jury — Misdirection— Fraud — Amtndmeut     of   H.  C.  of  A. 
pleadings  before  High  Court.  1906. 

In  uii  action  tried  with  a  jury,  the  plaintiff  sought  to  have  a  certain  con- 

tract  set  aside  on  the  ground  of  a  conspiracy  to  defraud  him.     The  case  was 

left  to  the  jury  generally,  and  they  found  for  the  defendants.     No  objection        '     ' ,   '. 

was  taken  at  the  time  to  the  Judge  not  having  put  specific  questions  to  the     "      ' 

jury.  Griffith  C.  J., 

Barton  and 
Heldy  that  the  plaintiflf  was  not  entitled  to  a  new  trial  on  the  ground  of     HitnrinB,  J.T. 

misdirection. 

Qucertf  whether,  under  the  circumstances,  the  plaintiff  was,  on  the  hetiring  of 
the  appeal  before  the  High  Court,  entitled  to  amend  his  pleadings  in  order  to 
raise  a  new  case  suggested  to  be  disclosed  by  the  evidence,  and  to  have  a  new 
trial. 

By  consent,  and  subject  to  terms,  order  of  the  Supreme  Court  of  Western 
Australia  varied. 
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H.  C'.  OF  A.       The  plaintiff,  a  dealer  in  bark,  being  in  difficulties  with  his 

bark-stripping  contractors  and  with  the  firm  that  was  financing 

Rich        him,  went  to  the  defendants,  Strelitz  Bros.,  for  assistance,  and 

Strelitz     ^^^  ^y  them  referred  to   the  defendant  Moss,  who  helped  him 

Bros,  and    out  of  his  difficulties.     Moss,  who  in  reality  was  the  agent  of 

Moss. 

Strelitz  Bros,  in  the  whole  transaction,  except  for  about  £500  of 

his  own,  exacted  from  plaintiff  very  stringent  terms  in  a  mort- 
gage and  contemporaneous  agreement,  controlling  the  disposal  of 
all  bark  coming  through  the  plaintiff's  hands,  and  the  distri- 
bution of  the  proceeds  to  be  derived  from  selling  the  bark  and 
from  a  right  of  action  which  the  plaintiff  had  against  his  former 
financial  backers  for  not  accepting  delivery  of  the  bark,  wliich 
they  were  under  contract  to  buy  from  him  at  a  fixed  price.  After 
the   defendant  Moss   had  advanced  about  £26,000  in  relieving 
plaintiff,  and  in  obtaining  and  marketing  the  bark,  tenders  were 
on  Moss's  advice  called  for  the  purchase  of  tlie  whole  quantity  in 
one   lot,  and  the  tender  of  the   defendants  Strelitz  Bros,   was 
accepted  for  about  £17,000,  thus  leaving  the  plaintiff  heavily 
indebted  under  the  mortgage  and  agreement.     Plaintiff,  having 
made  a  claim  against  his  former  bcwjkers,  and  compromised  it  for 
£3,000,  brought  the  present  action  against  Strelitz  Bros,  and  Moss 
as  joint  defendants  in  which,  after  setting  out  in  detail  the  facts 
on  which  he  relied,  he  claimed  to  have  the  agreement  cancelled 
and  the  sale  of  the  bark  to  Strelitz  Bros,  set  aside,  and  for  an 
account  of  their  profits  from  the  re-sale  of  the  bark.     At  the  trial 
the  case  was  treated  as  a  charge  of  a  conspiracy  by  the  defendants 
to   defraud   tlie   plaintiff,  and   the  jury  were,  in  effect,  asked 
whether  they  believed  the  plaintiff's  version  of  the  facts  or  the 
defendants'.     They  found  for  the  defendants,  and  judgment  was 
entered  for  them.     The  plaintiff  moved  for  a  new  trial  on  the 
grounds  that  the  jury  were  misdirected,  and  that  the  Judge  should 
have  asked  them  certain  questions  (which  are  set  out  in  the  judg- 
ment of  Grijffith  C.J.)     This  was  refused  by  the  Supreme  Court, 
and  the  plaintiff  appealed  to  the  High  Court. 

Hay  lies  K.C.  and  Bohinaon,  for  the  appellant.  This  action  is 
brought  by  a  mortgagor  to  set  aside  a  sale  made  to  mortgagees, 
because  eftected  under  pressure  and  by  the  advice  of  the  mort- 
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gagee's  solicitor.    The  mortgagor  had  no  independent  advice,  and  ^'  C  of  a. 
the  sale  was  at  an  undervalue.     The  plaintiff  is  entitled  to  the 
profits  made  on  the  resale  of  the  bark.  rich 

[Griffith  C.J. — You  suggest  that  the  question  is  whether  the     strklitz 
sale  to  the  mortgagees  was  effected  with  the  full  knowledge  and    Kro«-  and 
consent  of  the  mortgagor,  or  under  concealment  and  oppression.]       

That  question  was  never  put  to  the  jury ;  there  has  been  a 
complete  mistrial ;  it  was  wrong  of  the  Judge  to  put  it  to  the 
jury  that  the  plaintiff  must  prove  fraud  throughout. 

[Griffith  C.J. — That  is  the  case  you  made  at  the  trial.  How 
can  you  raise  a  different  case  now  ?] 

It  was  always  before  the  jury  upon  the  pleadings,  and  the  case 
made  by  the  plaintiff*  that  the  sale  by  the  plaintiff  to  the  mort- 
gagees was  not  free,  fair,  or  voluntary ;  but  the  question  was  not 
properly  submitted  to  them.  The  proper  questions  raised  by  the 
statement  of  claim  were  never  submitted  to  the  jury,  namely,  that 
the  plaintiff  had  no  independent  advice  at  the  time  of  the  sale,  but 
was  under  the  dominion  of  the  defendant  Moss,  who  advised  and 
induced  him  to  sell  to  the  mortgagees  at  an  undervalue.  These 
allegations  in  the  statement  of  claim  were  borne  out  by  the  evi- 
dence, and  afford  ample  ground  for  relief.  The  onus  was  upon 
the  defendants  to  prove  that  the  transaction  was  not  unfair : 
Gibson  v.  Jeyea  (1) ;  Macleoci  v.  Jones  (2). 

[HiOGixs  J.  referred  to  Frees  v.  Coke  (3) ;  Reeve  v.  Lisle  (4) ; 
Kevan  v.  Joyce  (5).] 

PUkingto7i  K.C.  (with  him  Northmore),  for  the  respondents. 

This  was  a  transaction  practically  of  partnership  between  joint 
adventurers.  A  co-adventurer  may  take  a  mortgage  over  or 
purchase  his  partner's  share.  The  only  case  set  up  by  the  plead- 
ings or  put  to  the  jury  by  the  plaintiff  was  one  of  plain  fraud, 
which  failed  for  want  of  proof.  The  respondents  should  not  be 
called  on  now  to  meet  a  new  case  altogether :  Arg?T  on  Frauds 
3rd  ed.,pp.  394,  414-5;  Wilde  v.  Gibson  (6).  No  case  for  relief  is 
made  out  by  the  pleadings  and  evidence.  Although  independent 
advice  may  not  have  been  obtained,  the  plaintiff  must  show,  in 

(1)  6  Ves.,  266,  at  p.  271.  (4)  (1902)  A.C.,  461. 

(2)  24  Ch.  D.,  289.  (5)  (1896)  1  I.R.,  442,  at  p.  468. 

(3)  L.R.  6  Ch.,  645.  (6)  1  H.L.C..  605. 
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prevented  from  getting  the  advice  :  Harrison  v.  Gtueat  (1). 

Kicii  [Barton  J. — Where  on  the  face  of  the  bill  there  has  been  dis- 

«•    ^*f  i-trr     closed  enough  to  set  up  an  equity  to  relief,  besides  several  charges 

Bros,  and    of  personal  fraud  which  failed,  the  Court  has  dismissed  with 

I L       costs  so  much  of  the  bill  as  was  founded  on  the  charges  of 

pei'sonal  fraud,  and  has  granted  the  relief  otherwise  appearing  to 
be  claimable :  Thomson  v.  Eastwood  (2).] 

A  mortgage  bargain  for  collateral  advantage  is  only  void  if  it  is 
unconscionable  or  infringes  the  rule  against  a  clog.  The  relation 
between  a  mortgagor  and  a  mortgagee  purchaser  is  governed  bj' 
the  same  rules  as  between  an  ordinary  vendor  and  purchaser  : 
Ashbumer  on  Mortgages,  p.  511 ;  MethoMurne  Banking  Corporation 
V.  Brougham  (S) ;  the  party  impeaching  the  sale  must  prove  the 
existence  of  oppression  or  undue  influence:  Salt  v.  Marquis  of 
Northampton  (4).  The  plaintiff,  by  his  own  conduct  in  destroy- 
ing the  right  of  action  against  Wills  &  Co.,  has  made  it 
impossible  to  restore  the  parties  in  integrum,  and  is  therefore 
limited  to  an  action  for  deceit,  unless  the  defendants  consent  to 
redemption  and  an  account  upon  plaintiff  bringing  the  proceeds 
of  the  compromise  into  Court. 

Even  if  the  questions  suggested  by  the  plaintiff's  counsel,  but 
not  pressed  upon  the  Judge,  were  all  answered  in  his  favour, 
they  would  not  have  entitled  him  to  judgment.  There  was  never 
any  demand  that  the  question  whether  plaintiff  had  acted  freely 
and  voluntarily  in  the  sale  should  be  put  to  the  jury.  A  new  case 
cannot  be  picked  out  from  the  pleadings  and  set  up  on  appeal : 
Wilde  V.  Gibson  (5) ;  Archbold  v.  Commissioners  of  Charitable 
Bequests  for  Ireland  (6) ;  Glasscott  v.  Lang  (7) ;  Hickson-  v. 
Lombard  (8). 

[Barton  J.  referred  to  Parr  v.  Jewell  (9).] 

If  no  proper  direction  was  asked  from  the  Judge,  plaintiff  can- 
not now  complain :  Graham  &  Sons  v.  Mayai'  of  Huddersfield 
(10) ;  Nevill  v.  Fine  Art  and  General  Insurance  Co.  (11). 

(1)  6  DeG.  M.  &G.,  424  ;  8  H.L.C.,  (6)  2  H.L.C..  440. 
482.  (7)  2  Ph.,  310. 

(2)  2  App.  Gas.,  215,  at  p.  243.  (8)  L.R.  1  H.L.,  324. 

(3)  7  App.  Cas  ,  307.  (9)  1  Kay  &  J.,  671. 

(4)  (1892)  A.C.,  1,  at  p.  18.  (10)  12  T.L.R.,  36. 

(5)  1  H.L.C.,  605.  (11)  (1897)  A.C.,  68. 
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Mohinsmi  in  reply.   The  defendants  themselves  raised  the  issue  H.  C.  of  a. 
that  the  sale  was  free,  fair  and  voluntary,  and  this  was  in  issue        ^ 
throughout  the  case.      The  plaintiff  is  entitled  to  amend,  as  the        rich 
abortive  trial  was  due  to  the  action  of  the  Judge  in  not  leaving     g    ''■ 

to  the  jury  the  questions  of  fact  properly  raised  by  the  .pleadings  Bros,  ano 

Itf  OSS. 

which  claimed  relief  otherwise  than  upon  fraud.  . 

Cur.  adv.  vult 

Griffith  C.J.  This  is  an  action  brought  by  the  appellant  ^^^  November, 
against  the  respondents  claiming  relief  in  respect  of  a  deed 
dated  4th  November  1904,  and  also  in  respect  of  a  sale  of  a 
large  quantity  of  bark  mortgaged  by  the  plaintiff  to  one  of  the 
defendants  by  mortgage  of  the  same  date.  It  is  necessary  to 
refer  somewhat  in  detail  to  the  pleadings,  because  it  is  not  quite 
clear  what  is  the  nature  of  the  relief  which  the  plaintiff  really 
claimed.  The  plaintiff  was  a  dealer  in  mallet  bark,  the  defendant 
Moss  was  a  solicitor  at  Fremantle,  and  the  other  defendants, 
Strelitz  Brothers,  were  merchants  carrying  on  business  in  Perth 
and  Fremantle.  Before  November  1904,  the  plaintiff  had  given 
a  mortgage  by  way  of  bill  of  sale  to  one  Rischbeith,  trading  as 
Henry  Wills  and  Co.,  over  all  the  bark  that  he  might  have  or 
might  acquire  in  the  course  of  his  business,  and  there  was  a 
separate  agreement  by  which  that  firm  was  to  buy  from  him  all 
the  bark  at  a  fixed  price.  Tlie  plaintift'  desired  to  pay  them  ofl; 
and  applied  to  the  defendants  Strelitz  Brothers  for  assistance. 
They  referred  him  to  Moss,  and  the  result  was  that  on  4th 
November  a  bill  of  sale  was  executed  by  which  the  plaintiff 
assigned  all  the  mallet  bark  to  Moss  by  way  of  mortgage  on 
terms  which  it  is  not  necessary  to  mention.  He  also  executed  a 
contemporaneous  deed  by  which  provision  was  made  for  the 
division  of  any  profits  which  might  accrue  to  the  plaintiff  from 
his  speculation  in  the  mallet  bark  over  which  he  was  giving 
security.  Amongst  other  stipulations  in  that  agi-eement  was  one 
to  the  effect  that  the  defendant  Moss,  the  mortgagee,  should  have 
the  benefit  of  the  plaintiff's  contract  with  Henry  Wills  and  Co. 
for  the  purchase  of  the  bark  at  a  fixed  price.  The  benefit  of  this 
agreement  was  therefore  part  of  the  security  which  Moss  obtained 
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H.  C.  OF  A.  under  that  transaction.     It  is  alleged  that  very  soon  afterwards 
Henry  Wills  and  Co.  refused  to  perform  their  contract  for  the 
purchase  of  the  mallet   bark  from  the  plaintiff,  whereupon   it 
became  necessary  to  make  some  other  arrangements  for  disposing 
of  it.     The  statement  of  claim,  after  setting  out  facts  which  I 
have  stated  in  substance,  goes  on  to  allege  that  at  the  time  of 
making   the  deed  and  mortgage  the  plaintiff  was  pressed  and 
threatened  with  legal  proceedings  by  Rischbeith  and  in  straitened 
circumstances,  and  that  the  defendant  J.  D.  Moss  took  advantage 
of   his   knowledge   of  the  plaintiffs  embarrassed  position,  and 
exacted   wholly  unreasonable  and  oppressive  terms  which  the 
plaintiff  was  forced  to  accept  to  avoid  being  financially  ruined. 
It  then  alleges  that   the   plaintiflf  executed  the   mortgage   and 
agreement  and  the  defendant  Moss  paid  off  Rischbeith,  and  that 
thereafter  the  plaintiff  was  in  the  power  of  the  defendant  Mo6S, 
who  exercised  complete  dominion  over  him  in  all  business  trans- 
actions, and  thereafter  acted  as  his  legal  adviser  until  June  1905: 
that  at  the  instance  and  under  the  advice  of  the  defendant  Moss 
the  plaintiff  caused  to  be  tendered  to  Rischbeith  certain  mallet 
bark  of  which  acceptance  was  refused,  so  that  an  action  for  about 
£10,000  damages  for  breach  of  contract  might  be  brought  against 
Rischbeith  in  the  name  of  and  apparently  for  the  benefit  of  the 
plaintiff,  but  in  truth  and  reality  for  the  benefit  of  the  defendant 
J.  D.  Moss :   that  at  the  instance  and   under  the  advice  of   the 
defendant  Moss  the  plaintiff  caused  tenders  to  be  called  for  the 
purchase  of  the  whole  of  the  bark  in  one  lot  so  as  to  ascertain  the 
amount  of  damages  recoverable  against  Rischbeith  as  aforesaid  : 
that  owing  to  a  mistake  of  the  defendant  Moss  fresh  tenders  had 
to  be  called  for,  and  that  defendant  negligently  and  improperly 
failed  to  give  due  or  proper  notice,  and  the  plaintiff  acting  under 
his  advice  and  at  his  instance,  and  relying  upon  his  representa- 
tions, was  induced  to  accept  the  tender  of  the  defendants  Strelitz 
Bros,  for  the  purchase  of  the  whole  of  the  bark  at  £2  9s.  6d.  per 
ton  although  higher  tenders  had  been  sent  in:   that  these  repre- 
sentations were,  amongst  others,  that  it  was  better  to  sell  in  one 
lot  even  though  tlie  price  was  lower,  and  that  the  plaintiff  was 
quite  entitled  to  do  so,  and  that  in  fact  there  would  be  no  loss  as 
the  damages  recoverable  from  Rischbeith  would  be  the  difference 
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between  the  sale  price  and  the  price  at  which  he  had  agreed  to  H.  C.  op  A. 
purchase,  and  that  in  fact  it  did  not  affect  the  plaintiff  and  was  a 
matter  more  affecting  the  defendant  Moss's  interest:  that  the 
bark  was  so  sold  to  the  defendants  Strelitz  Brothers  at  a  price 
much  below  its  actual  value :  that  subsequently  to  and  on  or 
about  23rd  June  1905  the  defendant  Moss  endeavoured  to 
force  the  plaintiff  to  sign  a  further  champertous  agreement  with 
him,  and  the  plaintif}',  having  refused,  obtained  independent 
advice  and  became  aware  for  the  first  time  (although  he  had  sus- 
pected it  before)  that  the  defendants  Strelitz  Brothers  were  the 
real  mortgagees,  and  that  the  defendant  Moss  was  used  as  a 
blind,  and  that  the  rendering  of  financial  assistance  to  the  plain- 
tiff was  a  ruse,  and  the  sole  object  of  the  defendants  Strelitz 
Brothers  was  to  acquire  the  plaintiffs  property  at  an  under  value. 
The  plaintiff  claimed  a  declaration  that  the  mortgage  was  for 
the  benefit  of  the  defendants  Strelitz  Brothers,  and  an  order  that 
the  purchase  by  the  defendants  Strelitz  Brothers  of  the  mallet 
bark  should  be  set  aside  and  proper  accounts  taken,  and  further 
that  the  agreement  of  4th  November  should  be  declared  void 
and  be  delivered  up  for  cancellation.  The  bark  was  in  fact  sold, 
under  circumstances  to  w^hich  it  is  not  necessary  to  refer  in  detail, 
to  the  defendants  Strelitz  Brothers.  It  was  sold  nominally  by 
the  plaintiff,  no  doubt  acting  under  the  advice  of  the  defendant 
Moss,  or  in  concert  with  him — whether  under  his  influence  or  not 
is  a  matter  which  is  not  material  for  my  present  purpose.  Sub- 
sequently the  plaintiff  made  a  claim  against  Henry  Wills  and 
Co.  for  damages  for  their  refusal  to  accept  the  bark  and  com- 
promised that  claim  for  £3,000,  and  received  the  money.  The  bark, 
or  the  greater  part  of  it,  has  since  been  re-sold  by  the  defendants 
Strelitz  Brothers  the  purchasers.  In  point  of  fact  Strelitz 
Brothers  were  the  lenders  of  the  money  secured  by  the  bill  of  sale 
of  4th  November,  and  Moss  was  a  trustee  for  them  except  as  to  a 
sum  of  £500  in  which  he  was  personally  interested.  The 
defendants  in  their  defence  practically  denied  the  case  made  by 
the  plaintiff,  and  alleged  that  the  sale  of  the  bark  to  Strelitz 
Brothers  was  made  with  the  plaintiffs  full  consent  and  with  full 
knowledge  of  all  the  facts.  The  case  came  on  for  trial  before 
Bumside  J.  and  a  jury.     The  jury  was  not  asked  to  find  any 
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H.  C.  or  A.  specific  facts,  but  the  whole  case  was  left  to  them.     The  view 
which  the  learned  Judge  took  of  the  case  made  by  the  plaintifT, 
judging,  I  suppose,  by  the  way  the  case  was  conducted,  appeal's 
by  his  summing  up.     He  said : — "Now  what  is  the  claim  ?     The 
plaintiff  says  that  this  was  a  fraudulent  sale,  and  in  his  statement 
of  claim  he  sets  out  a  set  of  circumstances  which  he  says  indicate 
that  this  sale  was  the  outcome  of  a  conspiracy  which  found  its 
origin  at  the  time  of  the  entering  into  this  bill  of  sale  or  agree- 
ments on  the  part  of  Messrs.  Strelitz  Bros,  whereby  they  intended 
to  secretly  get  possession  of  his  (plaintifTs)  mallet  bark  at  an  under- 
value.    Now,  gentlemen,  if  you  see  evidence  of  such  a  conspiracy, 
and  if  from  the  circumstances  of  the  case  you  come  to  that  con- 
clusion then,  as  I  have  said,  you  will  be  justified  in  saj'iug  that 
this   was   a   fraudulent    transaction.     On    the   other   hand   the 
defendants  deny  it  altogether,  and  they  have  told  a  storj^  which, 
as  I  have  already  indicated,  may  be  worthy  of  your  consideration." 
Then  practicallj'  the  learned  Judge  left  the  jury  to  say  whether 
they  believed  the  plaintiffs  version  of  the  transaction,  or  the 
defendants'.     The  jury    found,    with    respect    to  the   claim    to 
set    aside    the    agreement    of    the    4th    November,    that    the 
plaintiff*   was    in    straitened   circumstances  to   the    knowledge 
of  the  defendant  Moss   who   took   advantage   thereof   to  exact 
wholly  unreasonable   and   oppressive   terms.     That  finding,  of 
coui*se,  did  not  of  itself  entitle  the  plaintiff  to  any  relief ;    it 
did  not  entitle  him  to  have  the  agreement  set  aside,  and  before 
us  no  point  has  been  made  on  that  finding  of  the  jury.     They 
also  found  that  the   sale   of   the   bark   to  defendants   Strelitz 
Brothers  was  not  fraudulent,  and    on  that  finding  the  learned 
Judge  gave  judgment  for  the  defendants.     On  appeal  to  the  Full 
Court  the  appeal  was  dismissed.      With  respect  to  the  sale  of  the 
bark,  it  is  now  claimed  that  there  should  be  a  new  trial  on  the 
ground,  in  substance,  of  misdirection.     It  is  not  disputed  that 
there  was  such  a  conflict  of  evidence  that  the  verdict  of  the  jury 
cannot   be  impeached  as  one  which  reasonable  men  could  not 
come  to  on  the  case  leh  to  them ;   but  the  plaintiff  says  that 
there  was  in  fact  a  misdirection  because  the  learned  Judge  did 
not  leave  proper  questions  to  the  jury ;    that  he  only  left  a 
general   question,  and  not   specific   questions.       The   questions 
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which  the  learned  counsel  for  the  plaintiff  desired  or  suggested  H.  C.  of  A 
should  be  put  to  the  jury,  as  supplied  by  the  learned  counsel  to 
us  here,  though  they  do  not  appear  on  the  Judge's  notes,  were  : — 
(1)    When  did  the  plaintiff  first  definitely  know  that  Strelitz 
Brothers  were  the  real  mortgagees  ?    (2)  In  calling  for  tenders  did 
the  plaintiff  rely  on  the  advice  of  Moss  and  Strelitz  Brothers  ?  (3) 
When  selling,  was  the  plaintiff  advised  or  induced  by  the  defend- 
ant Mo.ss  to  accept  Strelitz  Brothers*  tender  ?    (4)  Did  Moss  act 
diligently  in  plaintiffs  interests  on  and  subsequent  to  the  calling 
for  tenders  ?    It  is  admitted  that  at  one  period  of  the  trial  the 
learned  counsel  for  the  plaintiff  suggested  that  these  questions 
should  be  put  to  the  jury,  but  at  the  conclusion  of  the  learned 
Judge's  summing  up,  after  leaving  the  general  question  as  I  have 
stated,  he  said  in  the  presence  of  counsel : — '*If  you  find  that  it 
was  a  fraudulent  sale,  in  the  circumstances  I  have  told  you,  you 
will  say  so  ;  and  remember  that  the  plaintiff  has  to  prove  to  your 
satisfaction   those   circumstances   which   would  justify   such   a 
verdict.     On  the  other  hand,  if  you  are  not  satisfied  that  it  was  a 
fraudulent  sale  you  will  say  so,  and  there  will  end  the  difficulties 
of  the  case  so  far  as  you  are  concerned.      Neither  counsel  desire 
that  I  should  put  any  special  questions  to  you,  so  I  shall  leave,  the 
case  at  that."    The  objection  that  the  learned  Judge  did  not  leave 
to  the  jury  those  questions,  which  it  is  now  said  he  ought  to  have 
left,  can  only  be  taken  on  the  ground  that  it  was  in  substance  a 
misdirection,  that  is,  that  if  the  jury  had  been  properly  directed 
they  would  have  been  told,  "  If  you  answer  those  questions  or 
some  of  them  in  favour  of  the  plaintiff  he  will  be  entitled  to  a 
verdict."     I  pass  over  for  a  moment  the  first  question.     Taking 
the  second,  "  In  calling  for  tenders  did  the  plaintiff  rely  on  the 
advice  of   Moss  and  Strelitz  Brothers?"  it  is  obvious  that  the 
answer  to  that  would  not  by  itself  carry  the  case  any  further. 
The   same   observation   applies   to   the   next   question,    "  When 
selling,  was  the  plaintiff  advised  or  induced  by  the  defendant  Moss 
to  accept  Strelitz  Brothers'  tender  ?"     So  to  the  next  question, 
**  Did  Moss  act  diligently  in  plaintiffs  interests  on  and  subsequent 
to  the  calling  for  tenders  ?"     The  first  question,  "  When  did  the 
plaintiff  first  definitely  know  that  Strelitz  Brothers  were  the  real 
mortgagees  ?"  raises  a  more  difficult  point.     It  is  suggested  now 
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H.  C.  OF  A.  (we  do  not  know  what  was  suggested  at  the  trial,  bat  whatever 
was  suggested  does  not  seem  to  have  attracted  the  attention  of 
the   learned   Judge)  that  if   the  plaintiff  did  not  know   that 
Strelitz  Brothers,  the  purchasers  of  the   bark,   were   the    real 
mortgagees  of  the  bark,  some  question  might  arise  dependent  on 
the  relationship  of  the  plaintiff,  as  owner  of  the  equity  of  re- 
demption, to  them  as  mortgagees.     If  the  owner  of  an  equity  of 
redemption  sells  to  the  mortgagee,  not  knowing  that  he  is  the 
mortgagee,  he  might  in  some  circumstances  be  entitled  to  some 
relief.     He  might  or  he  might  not     But  there  is  a  preliminary 
question  of  fact,  ''Did  the  plaintiff  know  that  the  defendants 
Strelitz  Brothers  were  the  real  mortgagees  f '     Upon  that  there 
was  a  conflict    of  evidence,  but  it  is  contended  for  the   de- 
fendants that,  even  if  the  question  had  been  answered  in  the 
negative,  it  would  have  been  so  contrary  to  the  weight  of  evi- 
dence that  the  verdict  could   not  stand.      On  the  other  hand 
it  is  suggested   that  some  case  might  be  spelt  out  from    the 
pleadings,  or  spelt  out  from  the  evidence,  on  which  the  plaintiff 
might  be  entitled  to  some  relief;   of  what  kind  is  not  speci- 
fied  in   particular.      The    most  likely  kind  of  relief  suggested 
was  that  founded  on  the  doctrine  under  which  it  is  said  that 
a   bargain   by   a   mortgagee   with   the  owner  of  the  equity  of 
redemption  to  purchase  the  mortgage  property  may  be  set  aside 
if  it  is  oppressive  and  unconscionable;   but  even  that  was  not 
suggested  to  this  Court  until  argument  had  proceeded  for  two 
days.    Under  ordinary  circumstances,  the  verdict  of  the  jury  being 
right,   the  parties  having  chosen   their  battle  ground  and  the 
plaintiff  having  been  beaten,  there  would  be  an  end  of  the  case. 
We  were  pressed  with  the  authority  of  cases  in  which  it  has  been 
held,  in  substance,  that  when  a  plaintiff  comes  into  Court  and 
makes  a  case  of  personal  fraud  against  the  defendants  and  is 
beaten,  he  cannot  afterwards  pick  out  fragments  from  the  evidence 
and  pleadings  tending  to  show  a  case  of  constructive  fraud,  and 
say, ''  I  might  have  been  entitled  to  judgment  on  that  ground." 
Reliance  was  also  placed  on  the  words  of  Lord  HaJsbury  L.C.  in 
tlie  case  of  Nevill  v.  Fine  Art  and  General  Insurance  Co  (1): — 
"  What  puts  him  (the  appellant)  out  of  Court  in  that  respect  {Le^ 

(1)  (1897)  A.C.,  68,  atp.  76. 
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in  asking  for  a  new  trial)  is  this,  that  where  you  are  complaining   H-  C*  ^'  '^• 
of  non-direction  of  the  Judge,  or  that  he  did  not  leave  a  question        ^^^ 
to  the  jury,  if  you  had  an  opportunity  of  asking  liim  to  do  it  and        Rioh 
you  abstained  from  asking  for  it,^  no  Court  would  ever  have     strklitz 
granted  you  a  new  trial ;  for  the  obvious  reason  that  if  you    ^^f'  ^^ 
thought  you  had  got  enough  you   were  not  allowed  to  stand 
aside   and   let  all   the   expense   be    incurred   and   a   new   trial 
ordered   simply  because  of  your  own  neglect."     On  the   other 
hand,  it  is  said  that  from  the  evidence  in  this   case  it  could 
be    spelt    out    that    the    plaintiff    did    not     know,    when    he 
sold  the  bark,  that  he  was  selling  it  to  the  mortgagees,  that  the 
defendant  Moss  was  trustee  for  the  mortgagees,  and  exercised 
some  dominion  over  the  plaintiff,  and  therefore  the  sale  might 
have   been  oppressive  and  unconscionable ;  and  also  that  Moss 
was  solicitor  for  the  plaintiff,  who  therefore  should  have  had 
independent  advice.     This,  it  was  said,  showed  that  the  plaintiff 
might  be  entitled,  under  some  unspecified  doctrine  of  equity,  to 
have  the  sale  of  the  bark  set  aside  or  to  have  an  account  of  the 
profits  made  on  the  re-sale.     If  a  new  trial  were  granted,  it  is 
clear  that  the  pleadings  would  have  to  be  radically  amended  in 
some  manner  which  has  not  been  specified. 

It  would  seem  that,  although  the  practice  as  to  nonsuit  is 
abolished  by  the  rules  of  Court,  yet  the  same  result  can  be 
obtained  by  dismissing  an  action  without  prejudice  to  the  bring- 
ing of  a  new  one:  See  Fox  v.  Star  Newspaper  Co,  (1).  If, 
theretore,  the  plaintiff  is  entitled  to  ask  in  this  case  (as  to  which 
I  have  grave  doubts)  for  leave  to  amend  his  pleadings  and 
make  a  new  case,  which  would  only  be  granted  on  stringent 
terms,  the  same  result  could  be  obtained  in  a  more  convenient 
manner,  by  giving  leave  to  bring  a  new  action.  Mr.  Pilkington 
offers  no  objection  to  leave  being  given  to  bring  a  fresh  action 
on  any  ground  other  than  actual  fraud  in  the  sale  of  the  bark, 
which  has  already  been  disposed  of  by  the  jury.  I  therefore 
say  no  more  as  to  the  merits  of  the  case.  It  is  admitted 
that  if  such  leave  is  given  to  the  plaintiff  it  should  be  on 
terms.  The  terms  suggested,  to  which  no  objection  is  offered, 
were  that  he  should  bring  his  action  within  a  limited  time,  three 
months,  that  he  should  pay  into  Court  the  £3,000,  the  portion  of 

(1)  (189S)  1  Q.B.,  636;  (1900)  A.C.,  19. 
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the  security  which  he  has  or  had  in  his  pocket,  and  that  he  should 
pay  the  costs  of  this  unsuccessful  action.  On  the  other  hand  Mr. 
Robinson  very  properly  says  that  if  that  is  done  it  wonld  be 
unfair  to  go  on  with  the  bankruptcy  proceedings  now  pending 
against  the  plaintiff.  Under  these  circumstances,  to  do  justice 
between  the  parties,  I  think  the  order  .should  be  as  follows : — 

Order  that  judgment  for  the  defendants  upon  the  claim  be  varied 
so  that  it  shall  stand  as  an  order  dismissing  the  action  with  costs 
without  prejudice  to  any  such  action  as  the  plaintiff  may  be 
advised  to  bring  other  than  an  action  impeaching  the  sale  of 
December  1904  on  the  ground  of  actual  fraud  in  the  sale  itself. 
But  this  order  is  upon  the  condition  that  such  action  be  brought 
within  three  months  from  this  date,  and  that  the  plaintiff  do 
within  that  time  bring  into  Court  in  such  action  the  sum  of 
£3,000,  and  do  further  within  that  time  pay  to  the  defendant  his 
taxed  costs  of  this  action  and  of  this  appeal,  and  that  upon  the 
failure  of  the  plaintiff  to  comply  with  these  conditions  this  appeal 
shall  stand  dismissed  with  costs.  Liberty  to  apply.  The  order 
will  be  prefaced  by  a  statement  that  the  respondents  by  their 
counsel  undertake  to  consent  to  a  stay  of  the  proceedings  now 
pending  in  bankruptcy  against  the  appellant  for  the  period  of 
three  months  from  this  date,  and  do  not  offer  any  objection  to 
the  order. 


Barton  J.  I  am  of  the  same  opinion.  I  wish  to  refer  to  that 
portion  of  the  proposed  order  wliich  deals  with  the  bringing  of  a 
new  action.  While  I  desire  to  abstain  entirely  from  the  use  of 
any  expression  which  might  prejudice  either  party  in  future 
proceedings,  at  the  same  time  I  must  say  that  I  have  entertained 
considerable  doubt  as  to  whether,  in  the  absence  of  any  agree- 
ment on  the  part  of  the  defendants,  this  would  have  been  a  case 
in  which  the  Court  ought  to  have  embodied  in  its  order  leave 
either  to  amend  or  to  bring  a  fresh  action.  The  cases  of  fVilde 
v.  Gibson  (1)  and  Hiclcsoii  v.  Lombard  (2)  are  familiar,  the  one 
affirming  that,  where  a  plaintiff  by  his  pleadings  rests  his  case 
upon  fraud,  he  cannot  have  liberty  to  support  it  on  any  other 
ground  ;    and   the  other,  nineteen  yeara  later,  in   which  Lord 

(1)  1  H.L.C.,  605.  (2)  L.R.  1  H.L.,  324. 
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Cranworth  put  a  similar  principle  in  this  way  (1) : — "  I  subscribe   H.  0.  of  A. 
most  readily  to  the  doctrine  that,  where  pleadings  are  so  framed        ^ 
as  to  rest  the  claim  for  relief  solely  on  the  ground  of  fraud,  it  is 
not  open  to  the  plaintiff,  if  he  fails  in  establishing  the  fraud,  to 
pick  out  from  the  allegations  of  the  bill  facts  which  might,  if  not 
put  forward  as  proofs  of  fraud,  have  yet  warranted  the  plaintiff 
in  asking  for  relief.     A  defendant,  in  answering  a  case  founded 
on  fraud,  is  not  bound  to  do  more  than  answer  the  case  in  the 
mode  in   which  it  is  put  forward.     If,  indeed,  relief  is  asked 
alternatively,   either  on   the  ground  of   fraud,  or,  failing  that 
ground,  then  on  some  other  equity,  a  plaintiff  may  fail  on  the 
first  but  succeed  on  the  latter  alternative.      But,  then,  the  atten- 
tion of  the  defendant  has  been  distinctly  directed  to  it,  and  he 
has  been  called  on  to  answer  the  case  according  to  both  alterna- 
tives."    Lord  Cranworth  there,  it  seems  to  me,  expresses  the 
principle   on    which    the   Court  should   proceed,   and    I    must 
say,   looking  at   the   statement  of   claim  and    upon    due   con- 
sideration of  the  whole  case — there   being  no  alternative  case 
set  up,  but  simply  one  of  fraud  or  nothing — that   I  have  not 
been   able   to  convince  myself   that  there  is   such  a  separable 
case  of   what   may   be   called   constructive   or    legal    fraud   to 
be  gathered  from  the  pleadings  as  would  justify  the  Court  in 
saying  that  the  case  is  not  merely  of  one  texture,  and  that  upon 
the  separable  case  or  claim  leave  may  be  given  to  denude  the 
pleadings  of  the  matter  pertaining  to  personal  fraud  upon  which 
the  plaintiff  has  claimed,  and  to  proceed,  on  a  remission  of  the 
case,  with  that  separable  case  or  claim  on  which  he  might  have 
founded  an  alternative  case  in  his  statement  of  claim.    I  only  say 
I  am  not  satisfied  on  that  point.     I  know  it  is  a  very  difficult 
point,  and  it  is  as  well  perhaps  that  the  action  of  the  parties  has 
relieved  the  Court  of  coming  to  a  conclusion  upon  that  admitted 
difficulty.     All  that  I  feel  called  upon  to  say  is  that,  had  consent 
not  been  given,  I  should,  perhaps,  not  have  been  a  party  to  the 
leave  being  granted,  which  now,  upon  consent,  is  given  to  the 
plaintiff.     I  concur  in  my  learned  brother's  judgment. 


HiGGiNs  J.     I  am  of  opinion  that  justice  will  be  done  sub- 

(1)  L.R.  1  U.L.,  324,  at  p.  336. 
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^  is  my  duty  to  make  up  my  own  mind  upon  these  matters,  I  desire 

to  add  some  remarks  so  as  to  prevent  misapprehension.     At  the 
same  time,  as  there  may  be  a  re-trial  of  the  matters  in  dispute,  it 
is  my  duty  to  avoid  saying  anything  by  way  of  comment  on  the 
facts  which   is   not  absolutely  necessary.     The  main    qaestian 
which  has  been  discussed  is  the  validity  of  the  sale  of  the  mallet 
bark  to  Strelitz  Brothers.     This  case  has  been  put  forward  in  the 
statement  of  claim,  and  by  the  addresses  of  counsel  at  the  trial, 
as  one  of  actual  fraud ;  and  in  the  summing  up  of  the  primary 
Judge  it  was  put  as  if  the  only  question  were  had  there  been  a  vile 
conspiracy  from  first  to  last.     That  case  has  failed,  and  the  jury's 
finding  is  conclusive.     But  there  are  allegations  and  facts  which 
may  or  may  not  be  sufficient  to  enable  the  plaintifl^  to  impeach 
the  sale  as  void  or  voidable ;  facts  which  were  obscurely  pointed 
at  to  some  extent  by  certain  questions  which  plaintiffs  counsel 
sought  to  have  put  to  the  jury  at  the  trial.     In  one  aspect,  it  may 
possibly  be  put  as  a  sale  of  the  equity  of  redemption   by  the 
mortgagor  to  the  mortgagees.     In  another  aspect,  in  may  be  put 
as  being  in  substance  a  sale  by  Moss  the  mortgagee,  that  is,  by 
his  principals,  Strelitz  Brothers  the  mortgagees,  to  Strelitz  Brothers 
the  mortgagees.    It  may  also  be  put  as  a  sale  by  Strelitz  Brothers 
the  real  mortgagees  through  Moss  the  solicitor,  who   was  also 
solicitor  for  the  mortgagor,  and  took  benefits  for  himself  and 
tor  his  principal.     If  the  transaction  can  be  put  in  any  of  these 
aspects,  the  effect  would  be,  of  course,  to  throw  the  burden  of 
proof  in  a  different  direction.     The  plaintiff  now  says  he  would 
like  to  mend  his  hand.     He  did   not  suggest  any  amendment 
before  the  primary  Judge  ;  and  the  Full  Court  had  to  deal  with 
the  case  as  it  was  then  presented,  and  made,  I  think,  the  proper 
order ;  but  I  take  a  strong  view  as  to  the  duty  of  the  Court  when 
a  party  wants  an  amendment.     I  take  it  that  it  is  the  duty  of 
the    Court,    providing    it    can    compel    compensation    in    the 
way  of  costs,  to  allow  a  party  liberal  opportunity  for  amendment 
before  final  judgment.     I  take  the  view  which  was  expressed  so 
strongly  by  Bramwell  L.J.  in  Tildesley  v.  Harper  (1)  where  he 
says: — "My  practice  has  always  been  to  give  leave  to  amend  unless 

(1)  10  Ch.  D.,  303,  at  p.  396. 
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I  have  been  satisfied  that  the  party  applying  was  acting  maid  H.  C.  of  A. 
fide,  or  that,  by  his  blunder,  he  had  done  some  injury  to  his 
opponent  which  could  not  be  compensated  for  by  costs  or  other-        rich 
wise."     In  Cropper  v.  Smith  (1),  Bowen  L.J.  said  : — "  I  know  of  no     strklitz 

kind  of  eiTor  or  mistake  which,  if  not  fraudulent  or  intended  to    Bro8.  and 

Moss, 
overreach,  the  Court  ought  not  to  correct,  if  it  can  be  done  with-       . 

out  injustice  to  the  other  party."  Therefore,  personally  speaking,  *^*8w*""  •'• 
I  would  be  inclined  to  give  leave  to  bring  a  fresh  action  whether 
the  defendants'  counsel  had  waived  the  objection  or  not ;  but  at 
the  same  time  a  defendant  must  have  full  opportunity  of  meeting 
all  these  allegations  and  all  these  facts  from  their  new  aspect. 
As  the  trial  has  been  a  fiasco  owing  to  the  plaintiff's  way  of 
putting  the  case,  the  plaintiff  ought  to  bear  the  costs,  and  ought 
also  to  bring  into  Court  the  £3,000  which  he  wrongfully  took 
away  from  the  security.  There  has  not  been  much  discussion 
yet  as  to  giving  effect  to  the  agreement  of  the  4th  November 
1904;  and  unless  the  sale  of  the  mallet  bark  to  Strelitz  Brothers 
be  declared  void  the  agreement  of  the  4th  November  is  of  little 
importance — I  mean  that  any  contest  as  to  this  agreement  is  of 
little  importance,  inasmuch  as  there  will  be  no  money  to  be  dis- 
tributed as  profits.  With  regard  to  this  agreement,  it  cannot  be 
forgotten  that  the  jury  liave  found  that  the  bargain  was  oppres- 
sive, and  that  the  plaintiff  was  in  straitened  circumstances,  to  the 
knowledge  of  the  defendant  Moss,  who  took  advantage  thereof  to 
exact  wholly  unreasonable  and  oppressive  terms.  But  if  the  sale 
of  the  mallet  bark  to  the  defendants  Strelitz  Brothers  be  declared 
void,  plaintiff  would  probably  have  to  attack  the  agreement,  in  ' 
which  case  the  defendants  may  find  out  that  he  is  put  to  it  to 
support  exceptional  clauses  under  the  agreement  in  regard  to 
getting,  not  merely  his  principal  interest  and  costs,  but  the  best 
share  of  the  profits  as  well.  I  am  only  anxious  that  the  Court 
should  not  be  treated  as  deciding  that  the  provisions  of  that 
agreement  can  be  supported,  my  desire  being  to  leave  that  ques- 
tion absolutely  open  to  the  parties  in  any  further  litigation. 

The  reapondenta  by  their  counsel  undertaking 
to  consent  to  a  stay  of  the  proceedings 

(1)  26  Ch.  D..  700,  at  p.  710. 
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appellant  for  the  period  of  three  nionilts 

Rich  froTJi  this  date  and  not  offering  any 

Strelitz  objection  to  this  order:      Ordered  tliai 

Bbc«.  and  ^/^g  judgment  for  the  defendants  upoii 

the  claim  be  varied  so  Uvat  it  shall  stand 

as  an  order  dismissing  the  ax^tion  with 
costs,  without  pi*ejudice  to  any  such 
action  as  the  plaintiff  may  be  advised 
to  bring,  other  than  an  action  i^npeach- 
ing  iJie  sale  of  December  1904  on  the 
grouiul  of  actual  fraud  in  the  sale 
itself  \  but  this  order  is  upon  the  con- 
dition that  any  such  action  shall  he 
brought  within  three  mxynths  from  this 
date,  and  that  the  plaintiff  do  loithin 
that  time  biring  into  CouH  in  mich 
action  tlie  sum,  o/£3,000,a/ui  do  further 
within  that  time  pay  to  the  defendants 
their  taxed  costs  of  this  action  and  of 
this  appeal,  and  that  upon  the  failure 
of  the  plaintiff  to  com/ply  with  t/iese 
conditions  this  appeal  stand  dismissed 
toith  costs.     Liberty  to  apply. 

Solicitors,  for  the  appellants,  R,  S.  Haynes  &  Co. 
Solicitors,  for  the  respondents,  Northmore,  Lukin  &  Hale. 

N.  G.  P. 
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Master  and  servant — Mine—Oimier — Xegligence — Fellow-servant — Common  employ-    H.  C.  of  A. 
ment— Mines  Regulation  Act  1895  (TT.^.),  (59  Vict,  No,  37),  ^cc  23  (8).  1906. 

By  sec.  23  of  the  Mines  Regulation  Act  (W.A.)  {59  Vict.  No.  37),  rules  are        Perth 
prescribed  for  the  safety  of  workmen,  to  be  observed  wherever  rea.'sonably  y      a   o    13 

practicable  in  every  mine  ;  any  person  contravening  or  not  complying  with         

the  rules  is  made  guilty  of  an  offence  against  the  Act,  and  so  also  is  the 
manager  of  the  mine  if  the  rules  are  broken  by  any  person  whomsoever, 
unless  he  shows  that  he  has  taken  all  reasonable  means  to  prevent  such  breach 
to  the  best  of  his  power.  By  sec.  20  of  that  Act  the  occurrence  of  an  accident 
in  a  mine  was  declared  to  be  primd  facie  evidence  of  negligence  on  the  part 
of  the  owner  and  manager  ;  and  by  sec.  27  a  right  of  action  against  the  owner 
for  damages  was  given  to  any  person  injured  **  through  ....  the  non- 
observance  of  the  provisions  of  the  Act "  if  not  solely  due  to  the  negligence 
of  the  person  injured.  Sees.  20  and  27  were  repealed  by  the  Workers  Com- 
pensaiion  Act  (W.A.)  (1902  No.  5),  which  made  provision  under  certain 
conditions  for  compensation  to  workmen  for  injuries  whether  caused  by 
negligence  or  not.  An  action  was  brought  against  the  owner  of  a  mine  for 
injuries  sustained  by  reason  of  a  breach  of  one  of  the  provisions  of  sec.  23, 
committed  by  a  fellow-workman  of  the  plaintiff,  who  abandoned  all  causes  of 
action  other  than  under  that  section. 

Held  :  Whether  an  action  did  or  did  not  lie  under  the  Mines  Regulation  Act 
(W.A.)  (59  Vict.  No.  37),  as  originally  framed,  against  the  owner  of  a  mine 
for  injuries  sustained  by  reason  of  a  breach  of  any  of  the  provisions  of  the  Act, 
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although  not  due  to  acts  of  omission  or  commissioa  on  the  part  of  the  oi 
—  (and  iftmhlt  it  did  not) — such  an  action  does  not  lie  under  the  Act  aa 
amended  unless  the  owner  has  been  guilty  of  some  default  for  which  he  would 
be  responsible  apart  from  sec.  23. 

Ptr  Hiogins  J.  : — The  civil  duty  under  the  Act  must  be  co-extensive  with 
the  criminal  responsibility ;  and,  under  the  Act  aa  amended,  the  mere  fact 
that  a  particular  regulation  has  not  been  observed  does  not  per  9e  create  m 
criminal  responsibility  in  the  owner.  Quetre,  whether  the  doctrine  of  com- 
mon employment  is  to  be  imported  into  actions  baaed  on  an  absolute  statutory 
duty  imposed  on  employers. 

Groves  v.  Lord  Wimbome,  (1898)  2  Q.R,  402,  distinguished. 

Decision  of  the  Supreme  Court  directing  a  new  trial  reversed. 

The  respondent,  a  miner  in  the  employ  of  the  appellant  com- 
pany, was  ordered  to  shovel  away  mullock  in  a  stope.  On  the  wall 
of  the  stope  there  was  a  mass  of  mullock  hanging,  which  was  on- 
safe,  and  a  miner  came  down  and  fixed  it  with  two  drills  driven 
through  the  mullock  into  the  wall.  But  when  the  respondent 
resumed  work  there  the  mullock,  bending  the  drills  down  with 
.its  weight,  fell  on  him.  He  was  severely  injured,  and  sued  the 
appellant  company,  abandoning  in  the  course  of  the  case  all 
causes  of  action  other  than  that  under  the  Mhies  Regidalion  Act 
1895,  sec.  23  (8).  Bumside  J.  ruled  tnat  the  Act  imposed  no 
statutory  duty  upon  the  defendant  company  so  as  to  render  them 
liable  upon  these  facts,  and  gave  judgment  for  the  defendanta 
This  was  set  aside  by  the  Full  Court,  and  a  new  trial  ordered. 
From  this  the  defendant  company  appealed  to  the  High  Court. 

Pilkington  K.C.  and  Stawell,  for  the  appellant  company. 

The  plaintift's  cause  of  action  is  based  upon  a  breach  of  sec  23 
(8),  which  provides  that  wherever  reasonably  practicable,  every 
drive  and  every  excavation  of  any  kind  (whether  at  the  surface 
or  underground,  sec.  11,  Amending  Act  1899,  63  Vict.  No.  49), 
in  connection  with  the  working  of  a  mine  shall  be  securely  pro- 
tected and  made  safe  for  persons  employed  therein.  The 
plaintiff  contends  that  the  mere  fact  of  the  stope  having  proved 
unsafe  is  enough  to  make  the  company  liable  for  his  injuries. 
The  defendants  claim  that  sec.  23  imposes  no  duty  on  the 
owners  except  for  "  personal  "  defaults — acts  of  commission,  not 
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of  omission.  Under  sec.  20,  the  occurrence  of  an  accident  was  H.  O.  of  a. 
made  ^>7'iw(i  facie  evidence  of  negligence  on  the  part  of  the 
owner  or  manager;  and  sec.  27  made  non-observance  of  the  London  and 
regulations  in  sec.  23  a  ground  of  liability  for  injuries;  but  sec. 
21  of  the  Workers  Compensation  Act  (1902  No.  5)  repealed  both 
sees.  20  and  27,  and  gave  a  new  remedy,  which  the  plaintiff  chose 
to  abandon.  This  leaves  sec.  23  of  the  Mines  Regulation  Act 
1895  standing  alone.  The  whole  scope  and  purpose  of  this 
section  is  to  provide  that  the  immediate  charge  and  responsi- 
bility of  the  mine  shall  rest  in  the  hands  of  the  manager. 
Every  person  who  is  himself  guilty  of  a  breach  of  sec.  23  is 
liable  to  a  penalty  under  the  Act;  but  no  civil  responsibility  is 
attached  to  make  the  owner  liable  for  his  manac^er's  defaults. 
Sec.  27  gave  a  remedy  of  that  kind,  but  it  was  repealed,  and  the 
position  at  common  law  was  reverted  to,  including  the  defence  of 
common  employment,  which  is  fatal  to  the  plaintiff's  cause  of 
action.  The  manager  is  distinguished  in  the  Act  from  the  owner 
or  his  agent.  The  manager  is  the  man  who  has  control  of 
mining  operations  (sec.  13),  and  is  bound  to  enforce  observance 
of  the  regulations  prescribed  by  the  Act,  and  on  breach  of  these 
regulations  the  manager  is  liable  to  a  fine  (sec.  16) ;  but  this  does 
not  make  the  owner  liable  unless  he  personally  infringes  the 
regulations.  In  no  case  in  England  has  the  owner  ever  been 
held  liable  except  on  such  provisions  as  sec.  49-50  of  50  &  61 
Vict.  c.  68,  wherein  the  "  owner  and  agent "  are  made  officially 
liable  as  well  as  the  manager.  The  omission  of  these  words 
from  sec.  23  clearly  shows  that  official  liability  was  not  intended 
for  the  owner,  who  cannot  be  brought  within  the  penal  pro- 
visions of  this  Statute  unless  he  is  clearly  indicated:  London 
County  Council  v.  Ayl^^Hbiiry  Dairy  Co.  (1).  Even  for  a  breach 
of  regulations  on  such  a  matter  as  ventilation,  which  primd 
facie  seems  to  centre  entirely  upon  the  owner,  he  is  only  liable 
if  he  was  actually  the  person  who  contravened  the  regulation : 
Stokes  v.  Mitckeson  (2) ;  Baker  v.  Carter  (3).  Baddeley  v.  Earl 
Granville  (4),  is  the  only  example  of  an  action  brought  in  Eng- 
land against  the  owner  for  breach  of  regulations  by  his  manager ; 


(1)  (1S98)  1  Q.B.,  106,  at  p.  109. 

(2)  (1902)  1  K.B..  8n7. 


(3)  3  Ex.  D.,  132. 

(4)  )9Q.B.D.,423. 
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'^       the  owner  liable  for  negligence  of  a  "person  in  superintend- 

London  and  ance,"  the  manager. 

In  Groveti  v.  Loy*d  Wimbomie  (1)  the  Factories  Act  1878 
imposed  an  absolute  statutor}^  duty  on  the  occupier  to  fence 
dangerous  machines.  Even  if  sec.  23  did  impose  a  liability  on 
the  owner  not  only  to  statutory  penalties  but  also  to  actions,  yet 
this  must  be  read  with  the  rest  of  the  Mines  Regtdntion  Act 
1895.  In  that  connection,  the  adequate  and  only  remedy  for 
breach  of  sec.  23  was  given  by  sec.  27  ;  and  that  remedy,  which 
excluded  all  others,  was  taken  away  by  the  repeal  of  that 
section  by  the  Workers  Compensation  Act  1902.  The  abolition 
of  sec.  27  did  not  leave  that  right  of  action  at  large;  the  un- 
repealed part  of  the  Mines  Regulation  Act  1895  must  be  con- 
strued with  regard  to  the  repealed  portion  :  Attorney -General  w 
Lamplough  (2) ;  Coitch  v.  Steel  (3) ;  Rosa  v.  Rugge-Price  (4). 

[Griffith  C.J.  referred  to  Hardcastle  mi  Statutes,  1901  ed.,  p. 
246 ;  Pasmare  v.  Osxvaldtxvistle  Urban  Council  (5).] 


Villenenve  Smith  (F.  Hai^iey  with  him),  for  the  respondents 
The  object  of  the  Mines  Regulation  Act  1895  was  the  pro- 
tection of  the  workers  in  mines.  Even  if  sec.  27  never  existed, 
there  would  still  have  been  a  right  of  action  against  an  owner  for 
injuries  arising  out  of  non-observance  of  the  rules  in  sec.  23, 
which  it  was  his  duty  to  observe  or  see  that  they  were  observed. 
Sec.  27  was  only  passed  to  do  away  with  the  defence  of  con- 
tributory negligence  :  O'Halloran  v.  Great  Boulder  (6) ;  and  the 
defence  of  volenti  non  Jit  injuria  and  "  common  employment " 
were  made  not  available  to  the  owner  unless  his  statutory  duty 
to  see  that  the  regulations  were  observed  had  been  fulfilled. 

Sec.  5  of  the  Mines  Regulation  Act  1895,  which  is  unrepealed, 
expressly  recognized  other  rights  of  action  as  well  as  the  penalty 
it  provided  for.  Under  sec.  23,  "  every  person  "  who  contravenes 
the  regulations  is  made  liable,  and  so  is  the  manager  also.  In 
sec.  28,  any  person  who  contravenes  the  regulations,  or  who  "by 


(1)  (1898)2Q.B.,402." 

(2)  3  Ex.  D.,214,  at  p.  227. 

(3)  3  El.  k  Bl.,  402,  at  p.  414. 

(4)  1  Ex.  D.,  269. 


(5)  (1898)  A.C.,  387,  at  p.  394,  per 
Lord  Halsbury  L.C. 

(6)  3W.A.  L.R.,41. 


4:  C.L.R.J  OF    AUSTRALIA.  621 

the  negligence  of  himself  or  his  agent "  causes  any  person  to  be   ^-  ^'  ^^^  ^^ 

iojured   or   killed,  is   liable.      "Agent"   here   must    mean    the        ^^^^ 

manager,  and  "  by  himself  or  his  agent"  must  mean  the  owner,  London  ash 

because  "  agent "   is  defined  in  the  Act  as  the  owner's  repre-  ^raijan  Ex- 

sentative.     Sec.  28,  therefore,  like  the  English  section,  actually    proration 

does  join  the  owner  and  agent  with  the  manager  in  liabilitj'.     It  v. 

Ricci 

is  the  owner  who  substantially  works  the  mine,  and  sec.  23  must       __' 

« 

be  taken  to  refer  primarily  to  the  owner,  rather  than  to  indi- 
vidual miners  and  strangers.  The  owner  alone  could  supply 
safety  cages  (sec.  23,  rule  30),  ventilation  (rule  1),  signalling 
apparatus  (rules  10-11) ;  and  nearly  all  the  duties  imposed  by 
sec.  23  are  such  as  the  owner  would  observe  and  pay  for.  Simi- 
larly the  owner  must  see  to  the  observance  of  rule  8,  that  the 
drives  and  ways  of  the  mine  are  kept  safe.  This  is  an  absolute 
statutory  duty ;  yet  in  its  observance  the  owner  supplied  two 
iron  drills  to  pin  up  the  mullock,  which  w^ere  quite  useless  for 
the  purpose ;  timbering  or  pulling  down  being  the  only  safe 
way.  This  negligence  was  imputable  to  the  owner  as  well  as  the 
nnanager,  and  both  can  be  punished :  Wynne  v.  Forrester  (1). 
The  owner  is  responsible  as  well  as  the  manager  for  neglect  of 
any  matter  which  is  within  his  province,  e.g.  the  non-employment 
of  a  certificated  engine-driver. 

[Griffith  C.J. — Some  duties  are  incumbent  on  ownera — e.g. 
safety -catches  for  cages  ;  but  some  are  not — e.g.  that  charges 
shall  not  be  tamped  w^ith  steel  rods.  Can  you  make  the  owner 
liable  for  the  observance  of  duties  that  can  only  be  observed, 
like  this,  from  time  to  time ;  and  is  not  the  safe  conduct  of 
mining  operations  in  drives  and  excavations  one  of  these  ?] 

It  was  the  intention  of  tlie  legislature  to  make  the  owner  an 
insurer  of  the  safety  of  the  ways  of  the  mine.  On  the  repeal  of 
sees.  20  and  27  of  the  Mines  Regulation  Act  1895  the  worker  was 
left  with  his  full  rights,  not  only  at  common  law  and  under 
Eviployers  Liahility  Act,  but  also  all  such  as  he  would  have  had 
if  sec.  27  had  never  existed,  i  e.  w^ith  the  defence  of  contributory 
negligence  restored  to  the  owner. 

Where  an  injury  results  from  breach  of  a  statutory  duty  in- 
cumbent on  the  owner,  "  common  employment "  is  no  defence  to 

(I)  5C.P.D.,  361. 
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^^       Act  1895  ;  Patersmi  v.  WaUuce  (1) ;  Smith  v.  BaJeer  (2) ;  Brydon 
London  ANu  v.  Stewart  (3);  BartonshilL  CoiU  Co.  v.  Reid  (4);  Roberta  and 
T^iS^if  Ex-  '^f^<il'l^<^^'9  Master  and  Servant,  pp.  147-149. 
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Ricci.  Barton  J.  referred  to  Priestly  v.  Fowler  (6). 


[Griffith  C.J.  referred  to  Clarke  v.  Holmes  (5). 


HiGGiNs  J.  referred  to  Dickenson  v.  Fletcftei'  (7).] 


Pilkiiigton  K.C.  in  reply.  The  common  law  right  of  action 
cannot  be  claimed  now ;  it  was  abandoned  at  the  trial :  Nevill  v. 
Fine  Art  and  General  Insurance  Co.  (8V  If  it  may  be  raised, 
yet  there  was  no  negligence  imputable  to  the  defendants,  who 
were  only  bound  to  select  competent  servants  and  to  supply 
them  with  proper  and  adequate  materials  for  the  necessary 
work :   Wilson  v.  Mei^y  (9). 

[Barton  J.  referred  to  Uedley  v.  Pinkney  &  Sons  Steamship 
Co.  (10).] 

In  Paterson  v.  Wallace  (11)  the  jury  found  personal  negligence 
against  the  owneiu  But  in  the  present  case  the  owners  can- 
not be  held  liable  unless  they  failed  to  supply  proper  ap- 
pliances ;  they  are  not  bound  to  see  that  those  and  no  others  are 
used  by  the  men.  The  Statute  does  not  make  the  owner  an 
insurer  of  safety  in  his  mine ;  it  only  requires  him  to  take  steps 
to  secure  safety  so  far  as  is  practicable.  So  long  as  he  is  not  a 
personal  intervener  in  the  breach  committed,  he  is  not  liable  for  a 
penalty  or  to  an  action:  Baker  v.  Carter  (12).  The  words 
** wherever  reasonably  practicable"  in  sec.  23  clearly  negative 
the  idea  that  the  owner  is  to  be  an  insurer  of  safety  in  his  mine. 
Those  words  are  absent  from  the  Factories  Acts.  The  owner  is 
never  once  mentioned  in  sec  23,  and  an  absolute  duty  therefore 
cannot  be  fastened  on  him.  The  owner  especially  cannot  be 
made  ^ucwi-criminally  liable  to  a  penalty  for  the  acts  or 
defaults   of   his  agent    unless   expressly   indicated:    Wynne   v. 


(1)  1  Macq.  H.L.  Caa.,  748. 

(2)  (1891)  A.C.,  325,  at  p.  338. 

(3)  2Macq.  H.  L.  Cas.,  30. 

(4)  3  Macq.  H.L.  Ca4.,  266. 

(5)  31  L.J.  Ex.,  356 ;  7  H.  k  N.,  937. 

(6)  3M.  &  \V.  1,  at  pp.  6-7. 


(7;  L.R.  9  C.P.,  1,  at  pp.  7-8. 

(8)  (1897)  A.C.,68. 

(9)  L.R.  1  H.L.  (Sc),  3*26,  at  p.  331. 

(10)  (1894)  A.C.  222. 

(11)  1  Macq.  H.L.  Cab.,  748. 

(12)  3  Ex.  D.,  132. 
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Forrester  (1) ;  Fletcher  v,  Dickenson  (2) — in  both  of  which  cases   H-  ^-  ^^  ^' 
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the  English  Act  expressly  laid  responsibility  on  the  owner. 

It  is  clear  that  the  owner  was  not  meant  to  be  liable  as  an  London  and 

West  Ads- 
insurer,  because  he  is  guilty  of  an  offence  in  having  dangerous  tkalian  Ex- 
ground  in  his  mine  only  after  an  inspector  has  reported  it  to  the     (j^^  l^d. 
manager  under  the  Mines  Regulation  Amendment  Act  1904,       ^• 

(4  Edw.  VIL  No.  37),  sec.  2  (v.),  and  the  manager  has  after  the       

report  failed  to  remedy  the  defect. 

Sec.  27  deals  with  civil,  and  sec.  28  with  penal,  responsibili- 
ties. Sec.  27  provided  a  new,  complete,  and  adequate  remedy 
by  way  of  action ;  and  this  was  exclusive,  because  notice  had 
to  be  given  under  the  section  before  action  could  be  brought; 
there  was  no  common  law  remedy;  a  breach  of  sec.  23  was 
actionable  only  under  sec.  27,  and  when  sec.  27  was  repealed  the 
whole  civil  remedy  was  gone. 

Cur,  adv.  vult 

Griffith  C.J.  This  was  an  action  brought  by  a  working  isth  November. 
miner  against  his  employers,  claiming  damages  for  an  injury 
sustained  by  him  in  the  course  of  his  employment.  The  claim 
was  threefold : — (1)  For  breach  of  duty  of  the  defendants  at 
common  law  to  provide  a  reasonably  safe  place  for  the  plaintiff 
to  work  in ;  (2)  Under  the  Employers  Liability  Act  1894,  for 
negligence  of  pei*sons  in  the  defendants'  service  for  whose  acts 
they  were  responsible  under  the  provisions  of  that  Act ;  and  (3)  . 
in  respect  of  a  supposed  cause  of  action  alleged  to  arise  from 
non-compliance  with  the  provisions  of  the  Mines  Regulation  Act 
1895.  Before  the  trial  the  two  first  grounds  of  action  were 
abandoned,  and  the  case  was  tried,  and  now  comes  before  us  for 
decision  as  a  claim  based  on  the  last  mentioned  Act  only,  it  being 
admitted  that  at  common  law  the  defendants  were  not  liable  to 
the  plaintiff  for  the  default  of  the  person  to  whose  negligence  the 
injury  was  attributable. 

The  provisions  relied  upon  are  contained  in  sec  23,  and  the  par- 
ticular duty  of  which  a  breach  is  alleged  is  that  prescribed  in 
Rule  8. 

(1)  5  C.P.D.,  361.  (2)  L.R.  9  C.P..  1. 
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H.  C.ofa.  Section  23  begins  as  follows: — "The  following  general  rules 
shall,  wherever  reasonably  practicable,  be  observed  in  every 
Then  follow  a  number  of  provisions  adapted,  and 
evidently  intended,  to  secure  the  safety  of  workmen.  Some  of 
them  relate  to  duties  which  from  their  nature  cannot  be  per- 
formed without  the  active  co-operation  of  the  owner,  others  to 
precautions  to  be  taken  by  workmen  and  other  persons  in  the 
mine,  while  others  again  relate  to  the  manner  of  carrying  on 
actual  mining  operations.  Rules  3,  4,  9,  10,  13,  14,  23,  24,  relat- 
ing to  appliances,  are  instances  of  the  first  class.  They,  in  effect, 
lay  down  specific  rules  to  be  observed  in  addition  to,  or  perhaps 
in  substitution  for,  the  obligation  incumbent  on  the  owner  at 
common  law  to  provide  reasonably  safe  appliances.  Rule  2, 
relating  to  the.  use  of  explosives  in  a  mine,  and  rule  5,  which 
says  that  no  person  shall  place  anything  in  a  man-hole  or  place 
of  refuge  in  such  a  manner  as  to  prevent  access  to  it,  are  examples 
of  the  second  class.  Rule  8,  which  is  as  follows  : — "  Every  drive 
and  every  excavation  of  any  kind  in  connection  with  the  working 
of  any  mine  shall  be  securely  protected  and  made  safe  for  persons 
employed  therein,"  is  an  example  of  the  third  class. 

Sec.  23,  having  prescribed  these  Rules,  35  in  all,  concludes  as 
follows : — "  Every  person  who  contravenes  or  does  not  comply 
with  any  of  the  general  rules  in  this  section  shall  be  guilty  of  an 
offence  against  this  Act :  and  in  the  event  of  any  contravention 
of,  or  non-compliance  with,  any  of  the  said  general  rules  by  any 
person  whomsoever  being  proved,  the  mining  manager  shall  also 
be  deemed  guilty  of  an  offence  against  this  Act,  unless  he  proves 
that  he  had  taken  reasonable  means  by  publishing,  and  to  the 
best  of  his  power  enforcing,  the  said  rules  to  prevent  such  con- 
travention or  non-compliance  " 

It  is  contended  by  the  plaintiff  that  this  section  imposes  an 
absolute  and  unqualified  obligation  upon  the  owner  of  a  mine  to 
see  that  its  provisions  are  complied  with,  and  that  an  action  will 
lie  against  him  to  recover  damages  for  any  injury  sustained  by 
reason  of  an  omission,  by  whomsoever  made,  to  comply  with  any 
of  them ;  that  in  effect  the  owner  warrants  such  compliance  and 
that  in  such  a  case,  as  was  held  by  the  Court  of  Appeal  in  the 
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case  of   Groves  v.  Loi^d    Wivibome  (1),  the  defence  that    the  H.  C.  of  a. 
rule  resjxmdeat  superior  does  not  apply  because  the  negligence 
complained  of  is  that  of  the  plaintiff's  fellow  servant,  which  is  London  and 
commonly  called  the  defence  of  common  employment,  cannot  be  x^tliAif  Ex- 
set  up.     On  the  other  hand,  it  is  contended  by  the  appellants 
that  this  is  not  the  natural  construction  of  the  section,  and  that, 
even  if  it  is  grammatically  open,  comparison  of  its  language  with 
that  of  English  Statutes  upon  which  it  is  modelled,  and  a  con- 
sideration of  the  history  of  the  legislation  on  these  and  cognate 
subjects,  will  exclude  such  a  construction. 

The  case  came  on  for  trial  before  Bwmside  J.  and  a  jury.  At 
the  conclusion  of  the  case  for  the  plaintiff  that  learned  Judge 
directed  judgment  to  be  entered  for  the  defendants,  being  of 
opinion  that  the  absolute  obligation  or  warranty  set  up  by  the 
plaintiff  was  not  to  be  found  in  the  Statute.  The  Full  Court 
reversed  his  decision  and  directed  a  new  trial. 

In  my  opinion  the  question  is  purely  one  of  construction  of  the 
language  of  the  legislature.  We  are  not  concerned  with  any 
reasons  which  might  a  priori  be  supposed  to  influence  them,  but 
are  bound  to  interpret  the  language  in  which  they  have  thought 
fit  to  express  their  intentions. 

Up  to  the  year  1894  the  respective  rights  and  obligations  of 
employers  and  workmen  in  Western  Australia  were  regulated  by 
the  common  law,  under  which  in  an  action  by  a  workman  against 
his  employer  founded  upon  negligence  the  defences  of  common 
employment  and  contributory  negligence  were  both  open.  The 
first  local  Statute  on  the  subject  was  the  Employers  Liability 
Act,  passed  in  1894,  which,  as  pointed  out  by  this  Court  in 
Metcalfe  v.  Great  Boulder  Pfoprietaiy  Gold  Alines  Limited  (2) 
altered  the  law  by  excluding  the  defence  of  common  employment 
in  certain  specified  cases,  and  in  those  cases  only. 

The  Mines  Regulation  Act  now  under  consideration,  passed  in 
1895,  was  the  next  alteration  of  the  law.  I  will  directly  call 
attention  to  the  express  alteration  which  it  made.  I  will  first 
briefly  refer  to  the  history  of  the  English  legislation  on  which 
the  local  Statute  is  modelled,  and  to  the  variation  in  the  language 
which  the  local  legislature  has  deliberately  made. 

(l^  (1898)  2  Q.B.,  402.  (2)  3  C.L.R.,  543. 
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H.  C.  OF  A.       The  first  English  Statute  in  which  a  section  in  the  form  of  sec 
iwQ.        23  of  the  Mines  Regulation  Act  is  to  be  found  is  the  Act  23  & 
London  AND  ^^  Vict.  c.  151,  passed  in  1860.       Sec.   10  of  that  Act  began  as 
TiuL^if Ex-  follows  • — '*  '^^^  following  rules  (hereinafter  referred  to  as  the 
PLOBATioN    general  rules)  shall  be  observed  in  every  colliery  or  coal  mine  and 
ironstone  mine  by  the  owner  and  agent  thereof/'    Then  followed 
15  rules.     Sec.  22  imposed  a  penalty  not  exceeding  £20  for  any 
neglect  or  wilful  violation  by  an  owner  or  principal  agent  of  any 
general  rule  the  provisions  of  which  ought  to  be  observed  by  such 
owner  or  principal  agent.      This  Act  was  repealed  by  the  CodL 
Mines  Regulation  Act  1872,  which  in  sec  61  provided : — "  The 
following  general  rules  shall  be  observed,  so  far  as  is  reasonably 
practicable,  in  every  mine  to  which  this  Act  applies."      Then  fol- 
lowed 31  rules,  and  the  section  concluded  with  words  identical 
with  the* concluding  paragraph  of  sec.  23  now  under  considera- 
tion, except  that  in  place  of  the  words  the  "  mining  manager  shall 
also  "  the  words  ^'  the  owner,  agent,  and  manager  shall  each  "  are 
used.     This  Act  was  in  turn  repealed  by  the  Coal  Mines  Regula- 
tion Act  1887,  of  which  sec.  49  begins  in  the  same  words  as  sec 
51  of  the  Act  of  1872.     The  concluding  paragraph  of  that  section 
is  re-enacted  in  identical  language  as  sec.  50.    Thus  the  law  stood 
in  England  when  the  legislature  of  Western  Australia  was  minded 
to  adopt  some  of  its  provisions.     Before  dealing  with  the  differ- 
ences between  the  form  of  the  English  Statute  and  that  adopted 
in  Western  Australia,  I  pause  to  remark  that  from  the  passing  of 
the  Act  of  1860  until  the  passing  of  the  Employers  Liability  Act 
1880  it  does  not  appear  to  have  occurred  to  any  one  that  the 
defence  of  common  employment  was  not  open  to  an  employer  in 
whose  mine  a  breach  of  the  general  rules  had  been  committed. 
Again,  from  1880  to  the  passing  of  the   Worket^s  Compensation 
Act  in  1897  it  does  not  seem  ever  to  have  been  suggested  that 
that  defence  was  not  available  in  any  case  which  did  not  fall 
within  the  Act  of  1880.    The  main  object  of  the  Workers  Compen^ 
sation  Act  was  apparently  to  do  away  with  this  defence  as  well  as 
with  that  of  contributory  negligence, except  in  the  cases  specifically 
mentioned.     It  seems  strange,  if  an  action  would  during  all  these 
years  have  Iain  for  a  mere  breach  of  the  statutory  rules  in  which 
the  employer  was  not  personally  concerned,  that  it  did  not  occur 
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to  anyone  to  bring  it,  and  still  more  strange  that  the  legislature  ^-  ^-  ^'  ^ 

should,  when  by  the  Employers  Liability  Act  they  abolished  the 

defence  of  common  employment  in  certain  cases,  have  so  care-  London  and 

fully  restricted  the  newly  conferred  rights,  as  they  did  in  the  case 

of   both  the  later  Acts.     This  argument  is,  however,  of  course 

not  conclusive. 

The  law  of  Western  Australia  and  the  history  of  English  legis- 
lation being  then  as  I  have  recited,  let  us  consider  what  the 
legislature  did.  In  sec.  23  they  omitted  from  the  concluding 
paragraph  the  words  "owner  and  agent"  It  was  at  first  con- 
tended before  us  that,  notwithstanding  the  omission  of  these 
words,  the  owner  is  liable  under  the  first  member  of  the  enact- 
ment whenever  there  has  been  a  failure  by  any  one  to  comply 
with  the  rules.  This  point  waa  however  given  up.  It  is  clear 
that  under  the  English  Act  the  owner  is  not  liable  in  every  such 
case,  for  the  second  branch  of  the  enactment  makes  express  pro- 
vision for  cases  in  which  he  is  not  so  liable.  I  think  it  is  clear 
that  under  the  local  Act,  as  well  as  under  the  English  Act,  the 
general  rule  applies,  that  a  person  is  not  liable  to  the  criminal 
law  for  the  acts  of  his  agent  unless  such  a  liability  is  imposed  by 
express  language  or  necessary  implication. 

But  it  is  said  that  sec.  23,  although  it  did  not  impose  any  penal 
liability,  created  a  civil  liability  of  such  a  nature  that  the 
employer  in  effect  became  an  insurer.  Was  this  the  intention 
of  the  legislature  ?  In  ascertaining  their  intention  regard  must 
be  had  to  the  whole  Act  as  passed,  and  not  to  an  isolated  section, 
and  the  fact  that  other  provisions  have  since  been  repealed  can- 
not affect  the  bearing  which  they  have  on  the  construction  of  the 
Act  when  originally  passed.  We  find  then  that  the  legislature 
made  express  provision  as  to  the  nature  and  extent  of  the  liability 
intended  to  be  imposed  upon  the  owner. 

Sec.  27  provided : — "  If  any  person  in  or  about  a  mine  suffers 
injury  in  person,  or  is  killed,  owing  to  the  negligence  of  the 
owner  of  such  mine  or  his  agent  or  agents,  or  owing  to  the  non- 
observance  in  such  mine  of  any  of  the  provisions  of  this  Act  (such 
non-observance  not  being  solely  due  to  the  negligence  of  the 
person  so  injured  or  killed),  the  person  injured,  or  his  personal 
representatives,  or  the  personal  representatives  of  the  person  so 
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H.  C.  OF  A.  killed,  may  recover,  in  any  Court  of  competent  jurisdiction,  from 
the  owner  of  such  mine  compensation  by  way  of  damages  as  for  a 
London  and  tort  committed  by  such  owner.  Provided  that,  in  estimating  the 
TRAUAN  Kx-  dfl'J^fl'g^s  and  deciding  the  question  of  costs,  due  regard  shall  be 
had  to  the  extent  (if  any)  to  which  the  person  injured  or  killed 
contributed,  by  any  negligence  on  his  own  part,  to  the  injury  or 
death."  Sec.  28  is  as  follows : — "  Any  person  who  contravenes  or 
does  not  comply  with  any  of  the  provisions  of  this  Act,  or  who, 
by  the  negligence  of  himself  or  his  agent,  causes  any  person  to  be 
injured  or  killed,  shall  be  deemed  guilty  of  an  offence  against  this 
Act."  It  was  also  enacted,  by  sec.  20,  that  the  occurrence  of  an 
accident  in  or  on  a  mine  should  be  pHmd  facie  evidence  of  negli- 
gence on  the  part  of  the  owner  and  the  manager.  Section  27, 
which  was  afterwards,  in  1899,  limited  to  persons  employed  in  or 
about  a  mine,  purported  to  create  a  new  right  of  action  against  the 
owner  for  any  injury  sustained  by  reason  of  the  non-observance 
of  any  of  the  provisions  of  the  Act.  Sec.  28  imposed  penal 
consequences  upon  an  owner  in  some  cases  for  the  negligence  of 
his  agent,  but  not  in  all.  I  think  that  the  effect  of  that  section 
is  limited  to  the  imposition  of  the  penalty,  and  that  it  does  not  of 
itself  confer  a  right  of  action.  It  is  contended  that  sec.  27  wa» 
declaratory  only.  I  doubt  whether  any  part  of  it  was  merely 
declaratory.  It  certainly  affords  no  internal  evidence  of  having 
been  so  intended;  and,  if  it  is  so  regarded,  the  amendment  of 
1899  was  also  futile. 

In  1902  the  local  legislature  was  minded  to  adopt  the  English 
Workerft  Com2ienf<ation  Act,  which  they  did,  but  at  the  same 
time  they  repealed  sees.  20  and  27  of  the  Mines  Regulation  Act. 
In  effect,  therefore,  they  substituted  for  the  rights  created  by  sec. 
27  those  created  by  the  Workertt  Compensation  Act,  which,  for 
this  purpose,  must,  I  think,  be  read  with  the  Mines  Regulation 
Act  as  part  of  a  connected  series  of  legislation  on  the  same 
subject. 

The  construction  contended  for  by  the  plaintiff  is  therefore 
j^rimd  facie  improbable.  Contemporanea  expositio,  shown  not 
only  by  the  total  absence  of  any  assertion  of  the  supposed  right 
of  action  for  upwards  of  forty  years  but  by  the  course  of  legisla- 
bion,  much  of  which  was  unnecessary  if  such  a  right  existed,  is 
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against  this  construction.     Is  there  then  any  other  which  is  open   H.  C.  of  A 
upon  the  language,  and  which  will  give  effect  to  the  intention  of        ^^^' 
the  legislature  so  far  as  they  have  expressed  it  ?     I  think  there  London  and 
is. 

The  rule  to  be  applied  in  determining  whether,  when  a  Statute 
imposes  a  penalty  for  a  breach  of  a  statutory  obligation  first 
created  by  it,  a  civil  action  will  lie  to  recover  damages  occasioned 
by  the  breach  was  laid  down  by  Lord  Cairns  L.C.  in  the  Court  of 
Appeal  in  the  case  of  AtkiTiaon  v.  Nexvccistle  Waterworks  Go,  (1). 
Regard  must  in  every  case  be  had  to  the  whole  purview  of  the 
Statute  to  ascertain  whether  the  legislature  so  intended.     In  the 
case  of  the  Statute  now  under  consideration,  as  in  the  case  of  the 
Statute  under  consideration  in  Atkinson's  Case,  I  think  it  is  impos- 
sible to  suppose  that  the  English  legislature,  when  they  passed 
the  various  enactments  on  which  sec.  23  is  modelled,  intended  to 
make  the  employer  an  insurer  against  a  breach  of  every  one  of 
the  numerous  rules  laid  down  in  the  section — rules  of  varying 
nature  and  importance,  as  to  some  of  which  he  would,  and  as  to 
others  of  which  he  would  not,  have  any  practical  means  of  per- 
sonally enforcing  obedience.     In  my  opinion  the  object  of  sec.  23, 
like  the  sections  in  the  English  Acts  upon  which  it  is  modelled, 
is  to  prescribe  precautions  to  be  taken  to  ensure  safety  in  mines. 
It  follows  that,  when  any  of  the  prescribed  precautions  are  not 
observed;  there  has  been  want  of  due  care,  or,  in  other  words, 
negligence.     I  think  that  the  failure  to  comply  with  the  rules  is 
sufficient,  if  not  conclusive,  evidence  of  negligence  on  the  part  of 
some  one.     Whether  the  owner  is  responsible  for  it  or  not  is 
another  question.     Thus,  in  the  case  of  rules   prescribing  the 
nature  of  appliances  to  be  used  in  a  mine,  an  owner  who  fails  to 
observe  them  would,  I  think,  expose  himself  to  liability  on  the 
same   principle  on   which    he   would    be   liable   for  breach   of 
his  common  law  obligation  to  provide  reasonably  fit  appliances. 
But   the    same    consequences   do   not    necessarily  follow   from 
a  mere  failure  to  comply  with  rules  relating  to  matters  as  to  which 
his  liability  at  common  law  depends  on  different  considerations. 
I  do  not  think  that  the  section  was  intended  to  deal  at  all  with 
the  question  of  the  general  liability  at  common  law  of  a  principal 

(1)  2  Ex.  D.,  441. 
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^^^'        employment.      With  that  subject  the  legislature  had  expressly 

London  and  dealt  in  the  previous  year  (1894);   and  it  is  plain  that  in    1S95 

West  Aug.    ^^^    either  did  not  apply  their  minds  to  tlie  question   whether 

PLORATiox    sec.   28  would  of  itself   exclude  such   a  defence,  or  that    they 

Co    Ltd  ___ 

'  V.  thought  that  it  would  not,  and  therefore  enacted  sec.  27.      The 

_^"       same  considerations  apply  to  the  construction  of  sec.  28,  which  I 
Griffith  C.J.    think,  as  I  have  said,  merely  imposed  a  penal  liability. 

A  change  of  intention  on  this  point  cannot  be  inferred  either 
as  a  matter  of  fact  or  of  law  from  the  repeal  of  sec.  27  and   the 
substitution  of  the  provisions  of  the  Workei^s  Compensation  Art. 
For  these  reasons  I  am  of  opinion  that  sec.   23  does  not   in    all 
cases  impose  an  absolute  obligation  upon  the  employer,   such    as 
would  bring  him  within  the  rule  laid  down  in  Groves  v.  Lard 
Witnhoi^iie  (1),  and  that  if  the  only  evidence  of  negligence  against 
him  is  a  failure  by  the  plaintiffs  fellow  servant  to  comply  with 
some  direction  contained  in  sec.  23  the  common  law  answer  of 
common  employment  is  not  excluded.      In  other  words  I  think 
that  sec.  23  does  not,  of  itself,  confer  any  new  right  of  action,  but 
only  lays  down  rules  to  be  applied  in  actions  for  negligence   at 
common  law.     In  the  course  of  the  plaintiffs  case  it  appeared 
that  the  failure  to  comply  with  Rule  8  was  due  to  the  negligence 
of  a  fellow  servant  of  the  plaintiff,  for  whose  default  the  defend- 
ants  would  have  been  liable  under  the  Employers  Liability  Act 
if  the  plaintiff  had  taken  the  necessary  steps  to  claim  the  benefit 
of  that  Act,  but  were  not  liable  in  an  action  at  common  law.     I 
think,  therefore,  that  Btirnsicle  J.  was  right  in  directing  judgment 
for  the  defendants,  and  that  this  appeal  must  be  allowed. 

Barton  J.  The  appellant  company  were  defendants  and  the 
respondent  was  plaintiff.  The  action  was  for  compensation  for 
injury  sustained  by  reason  of  mullock  falling  upon  the  plaintiff 
while  employed  by  the  defendants  in  their  gold  mine. 

The  claim  was  founded  on  (1)  negligence  at  common  law; 
(2)  the  provisions  of  the  Min^^  Regnhition  Act  1895  and  its 
amendments ;  (3)  the  provisions  of  the  Employers  Liability  Act 
1894.      The  plaintiff  expressly  abandoned  the  claims  at  common 

(1)  (1S98)2Q.B.,  402. 
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law  and  that  under  the  Employee's  Liability  Act,  and  at  the   H.  C.  of  A. 
trial  he  based  his  claim  upon  one  cause  of  action  only,  for,  as  the 
learned  Judge  who  tried  the  case  has  stated,  "  he  claims  that  he  London  and 
was  injured  by  reason  of  the  defendant  company  having  failed  to    ^^^^e^- 
comply  with  the  duty  which  he  alleges  is  cast  upon  it  by  the  pro-    ploration 
visions  of  the  Mines  ReguUitiim  Act  1895  and  its  amendments."  v. 

He  says  that  the  Mhies  Regulation  Act  imposes  a  duty  on  the  ^^^' 
defendant  company  as  owner  of  the  mine,  and  that  as  his  injury  Barton  j, 
arose  from  the  failure  of  the  company  to  conform  to  that  duty, 
he  must  succeed  in  this  action.  It  will  be  observed  that  there  is 
no  claim  made  under  the  Workers  Compensation  Act  1902.  As 
the  plaintiff  lias  suffered  "  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment,"  he  would  probably  have 
-succeeded  in  a  proceeding  under  that  Act  if  only  he  had  complied 
with  its  conditions — see  sec.  11.  Perhaps  he  was  in  doubt  whether 
to  sue  the  defendant  company  or  another,  for  he  sued  both  alter- 
natively, and  probably  the  doubt  caused  considerable  delay.  I 
should  be  glad  if  these  facts  came  under  the  consideration  of  the 
company  after  the  determination  of  this  appeal,  which  I  fear  must 
now  be  allowed. 

The  action  came  on  for  trial  before  Bui*nside  J.  and  a  jury,  and 
evidence  was  given  that  the  plaintiff  was  working  at  a  stope  in 
one  of  the  underground  levels  as  a  shoveller.  He  had  been  there 
a  couple  of  hours  when  a  miner  came  down  with  two  drills. 
These  drills  he  fixed  for  the  support  of  some  overhanging  mullock 
and  went  away.  The  plaintiff  had  worked  for  some  two  hours 
longer  when,  the  drills  proving  insufficient  to  support  the  over- 
hanging material,  it  came  down  on  him  and  seriously  injured  him. 
There  was  evidence  that  the  stope  was  unsafe  because  of  over- 
hanging mullock  during  the  shift  preceding  that  in  which  the 
plaintiff*  was  injured,  and  that  the  bad  place  had  not  been 
timbered.  On  this  evidence  the  defendants  moved  for  a  nonsuit, 
and  after  hearing  argument.  His  Honor  granted  the  application, 
and,  as  he  might  under  the  law  of  this  State,  directed  a  verdict 
for  the  defendant  company.  Judgment  accordingly  passed  for 
them.  Subsequently  the  Full  Court  set  aside  the  judgment  and 
ordered  a  new  trial.  It  is  against  that  order  that  the  present 
appeal  is  brought. 
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It  would  be  idle  to  repeat  the  history  which  has  been  given  of 
the  legislation  in  England  and  in  this  State  on  the  subject  of  the 
London  and  liability  of  employers,  the  regulation  of  mines,  and  compensation 
to  workers.  But  it  is  well  to  bear  in  mind  that  here  the 
Employers  Liability  Act  was  passed  in  1894,  the  Mines  Regula- 
tion Act  in  1895,  the  Mines  Regiihition  Act  Amendiiient  Act  in 
1899,  and  the  Workers  Compensation  Act  in  1902. 

Now,  sec.  27  of  the  Mines  ReguUdion  Act,  as  amended  by  the 
Act  of  1899,  sec.  13,  had  while  it  existed  two,  perhaps  three,  very 
important  effects.     A.ny  employ t?  in  a  mine  injured  by  the  negli- 
gence of  the  owner  or  his  agent,  or  injured  apart  from  his  own 
sole  negligence,  by  reason  of  the  non-observance  in  the  mine  of 
any  provision  of  the  Act,  was  given  the  right  to  recover  compen- 
sation in  damages  against  the  owner  as  for  a  tort  committed  by 
the   owner   himself,  and  by  sec.  20  the  mere  occurrence  of  an 
accident  in  or  about  a  mine  was  evidence  of  neglect  on  the  part 
of  the  owner  and  the  manager.     If  the  injury  caused  death,  similar 
rights  were  given  to  the  personal  representative.    Thus,  in  the  first 
place,  the  defence  known  as  "common  employment"  was  cut  away, 
whether  the  injury  arose  from  ordinary  negligence  or  from  the 
non-observance  of  any  provision  of  the  Act.     Secondly,  which- 
ever of  these  things  was  the  cause  of  the  injury,  the  existence  of 
contributory  negligence  was  no  longer  available  as  a  defence,  but 
was  only  to  be  estimated  in  its  degree  as  affecting  the  question  of 
damages  and  the  award  of  costs.     Thirdly,  it  may  be,  though  it 
is  not  in  this  case  necessary  to  be  positive  on  that  point,  that  the 
defence  of  volenti  nonfit  injxcria  was  taken  away.     Here  then 
were  great  extensions  of  the  pre-existing  rights  of  the  miner, 
making  his  position  much  stronger  than  it  had  been  under  the 
Employers  Liability  Act      At  the  same  time  there  was  not,  as 
there  is  in  the  last-named  Act  (sec.  6)  any  accompanying  limita- 
tion of  the  amount  of  damages  recoverable.     Sec  14,  however,  of 
the  Act  of  1899  rendered  it  necessary,  in  the  absence  of  an  excuse 
held  by  the  Judge  to  be  reasonable,  that  notice  of  the  injury,  its 
cause  and  date,  should  be  served  on  the  owner,  agent,  or  manager 
within  three  months,  and  the  action  be  begun  within  six  months 
from  the  date  of  the  accident. 

Then  came  the  Workers  Compensation  Act  1902,  which  makes 
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the  following  diiferences  in  the  law  we  are  discussinjE:.  By  sec.  21  ^'  C.  of  A. 
it  repealed  sees.  20  and  27  of  the  Mines  Regulation  Act  1895  and 
sees.  13  and  14  of  the  J/ines  Regulation  Act  Amendment  Act  London  and 
1899 — that  is,  the  whole  code,  so  to  speak,  of  the  Mines  Regula-  t^^^u^Ex- 
tions  Acts  relating  to  civil  remedies.  Had  it  stopped  there  the 
miner  would  have  retained  only  the  remedies  he  had  gained  under 
the  Employers  Liability  Act  1894,  in  addition  to  his  original 
remedy  by  action  for  negligence  at  common  law,  wliich  latter 
probably  was  not  taken  aT^^ay  by  the  repealed  sections.  But  the 
Act  of  1902  by  no  means  stops  at  that  point.  Subject  to  the 
giving  of  the  notice,  making  of  the  claim,  and  adoption  of  the 
procedure  prescribed,  it  makes  the  employer  liable  to  pay  com- 
pensation inter  alios  to  a  worker  employed  on  or  in  any  mine,  or 
in  case  of  death  resulting  from  the  injury,  to  those  dependent  on 
him,  upon  a  scale  fixed  in  a  schedule,  "  wherever  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  the  employment  is 
caused  to  a  worker  "  (sec.  6).  That  is  to  say,  in  proceedings  under 
the  Act  of  1902,  the  employer  can  no  longer,  whatever  the  facts 
may  be,  set  up  either  that  the  worker  has  contributed  to  his  own 
injury ;  or  that  he  has  caused  the  injury  solely  bj^  his  own 
negligence  (unless  he  has  caused  it  by  serious  and  wilful  miscon- 
duct) ;  or  that  the  negligence  was  that  of  a  fellow- workman,  and 
not  of  the  master;  or  that  the  worker  has  voluntarily  under- 
taken a  dangerous  employment,  with  full  knowledge  of  and 
readiness  to  undergo  the  attendant  risks.  But  most  important  of 
all,  he  cannot  set  up  that  either  he  or  any  one  for  whose  conduct 
he  is  responsible  has  not  been  guilty  of  any  negligence  at  all.  All 
these  pre-existing  defences  are  now  swept  away  where  the  miner 
resorts  to  this  Act  for  redress.  But  in  addition  it  gives  him  other 
benefits,  of  which  it  is  enough  to  mention  these.  From  the  time 
of  the  accident,  the  amount  of  compensation  or  damages  to  which 
he  may  become  entitled,  whether  under  the  Act  or  independently 
of  it,  becomes,  even  before  it  has  been  ascertained,  a  charge  on  his 
employers*  interest  in  the  mine  and  the  land  on  which  it  is 
(sec.  17),  and  he  has  a  first  charge  for  his  compensation  or  dam- 
ages on  any  sum  due  to  the  employer  from  insurers  in  respect  of 
it,  if  the  employer  becomes  bankrupt  or  compounds  with  his 
creditors,  or  if  the  employing  company  commences  to  be  wound 
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peiisation  under  the  Act  or  take  any  other  proceedings  open  to 

him  independently  of  the  Act  (sec.  7  (2)  ),  though  this  provision, 
it  need  scarcely  be  said,  does  not  revive  any  liability  of  the 
employer  under  any  repealed  enactment.  Of  course,  however,  the 
worker  cannot  make  the  employer  pay  compensation  both  under 
the  Act  and  in  an  action  outside  the  Act. 

Thus  the  Act  of  1902,  while  it  does  not  affect  to  touch  rights 
of  action  under  the  Employers  Liability  Act,  and  in  fact  ex- 
pressly  guards    against    affecting,   i.e.,  diminishing,   any   civil 
liability  of  the  employer  independently  of  its  own  provisions  in 
cases  of  negligence,  takes  away  the  added  rights  and  remedies 
given  by  the  Mines  Regulation  Acts,  and  prevents   the   mere 
occurrence  of  an  accident  being  any  longer  primd  fade  e\ndence 
of  negligence  on  the  part  of  the  mine  owner  or  manager — a 
provision  merely  ancillary  to  such  added  rights  and  remedies,  and 
therefore  proper  to  stand  or  fall  with  them.     Then  it  makes 
entirely  new  provision  enabling  the  miner,  in  common  with  other 
workers,  to  obtain  the  compensation  provided  for  if  |he  proceeds 
under  this  Act,  without  fear  of  any  of  the  ordinary  defences, 
and  it  gives  the  worker  several  other  advantages.     Taking  all 
these  thincrs  toijether,  what   is   the   inference  ?     The  intention 
with  regard  to  the  miner  must  have  been  to  substitute  the  civil 
rights  and  remedies  given  by  the  new  Act  for  those  which  he  had 
under  the  Mines  Regulation  Acts,  and  to  preserve  existing  rights 
both  under  the  Employers  Lkihilify  Act  and  at  common  law  for 
workers  generally,  no  doubt  with  the  object  of  placing  the  miner 
and  other  classes  of  workers  on  a  fair  level  in  respect  of  their  civil 
remedies.  And  this,  in  my  opinion,  the  Act  of  1902  carefully  does. 
But  it  is  argued  that  having  regard  to  sec.  23  of  the  Min€8 
Regulatiov  Act  1895  the  right  of  the  miner  to  recover  in  this 
case  is  established  by  the  case  of  Groves  v.  Lord  Wimbome  (1), 
and  that  it  is  not  affected  by  the  repeal  of  sec.  27  of  that  Act 

(1)  (1898)  2  Q.B.,  402. 
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I  am  of  opinion  that  this  case  is  not  governed  by  Groves  v.  Lord   H.  0.  of  a. 

Wimhrrne  (1),  and  that  the  history  and  meaning  of  the  legis-       ^ '^ 

lation  of  1895  to  1902  shows  that  actions  of  the  class  of  that  London  and 
case  are  not  maintainable  in  these  circumstances.     Before  that  y^ff^.t^^- 

TRALIAN  liiX- 

decision  could  apply  a  breach  of  the  statutory  rule  on  which    ploration 
this  case  is  founded  (sec.  23,  sub-sec.  8)  must  be  brought  home  v. 

to  the  owner.     I  am   of  opinion  that  there  is  nothing  in  the       ^ 

Mines  Regulation  Acts  to  make  the  owner  personally  responsible 
for  breach  of  any  of  the  rules  unless  he  has  been  guilty  per- 
sonally of  an  active  breach  or  of  personal  failure  in  the  per- 
formance of  that  rule.  In  this  case,  "  wherever  reasonably 
practicable,  ....  (8)  Every  drive  and  every  excavation  of 
any  kind  in  connection  with  the  working  of  a  mine  shall  be 
securely  protected  and  made  safe  for  persons  employed  therein." 
Here  is  a  company,  having  their  registered  office,  we  may  take  it, 
not  on  the  mine,  but  employing  a  manager,  whose  competence  is 
not  in  question,  to  be  constantly  on  or  about  the  mine,  as  he 
must  be  in  order  to  maintain  the  supervision  wliich  the  Act 
requires.  As  the  underground  work  progresses,  the  drives  and 
excavations  must  be  from  time  to  time,  as  they  are  opened  up, 
protected  and  secured.  That  is  a  precaution  which  in  the  nature 
of  things  the  directors  must  leave  to  the  manager,  the  person  in 
immediate  charge  of  the  mining  operations.  To  conform  to  the 
many  requirements  of  the  Act  he  must  have  implied  authority 
to  purchase  such  material  and  engage  such  labour  as  from  time 
to  time  is  necessary  for  the  daily  progress  of  the  work  and  the 
security  of  the  miners,  and  probably  all  that  the  directors 
know — and  the  company  sought  to  be  made  responsible  cannot 
know  so  much — is  that  cheques  for  such  material  and  labour 
have  afterwards  to  be  signed  periodically.  The  close  and  daily 
supervision  of  work  in  the  mine  is  very  diflTerent  from  that 
general  direction  of  affairs  which  is  the  province  of  a  board  of 
directors,  such  as  the  provision  of  proper  means  of  ventilation 
and  the  like.  Mining  operations  ar(5  for  the  manager  to  super- 
vise. If  a  private  owner  of  a  mine  or  a  director  of  a  board 
directly  and  personally  interfered  so  as  either  to  commit  an 
active  breach  of  a   rule  relating  to  the   ordinary  work  in  the 

(1)  (1898)2  Q.6.,  402. 


636 


HIGH   COURT 


[1906. 


Wkht  Aus- 
tralian £x 

PJ.ORATION 

Co.  Ltd. 

r. 

Riccf. 

Barton  J. 


H.  C.  OK  A.   mine,  or  to  prevent  compliance  with  such  a  rule,  the  question 

1S06 

would  then,  but  not  till  then,  arise  as  to  his  personal  liability 
London  and  under  sec.  23. 

So  much  for  personal  contravention  or  default  under  sec.  2-i 
In  Grores  v.  Lord  WiaifMjnie  (I),  on  failure  to  erect  or  maintain 
the  necessary  fencing,  the  factory  in  which  the  section  {Fact'^ry 
and   Workxhop  Art  1878,  sec,   5),  was  contravened  was  under 
that  section  to  be  deemed  not  to  be  kept  in  conformity  witli  the 
Act,  and  other  sections  stated  clearly  that  the  person  respon.sible 
in  that  event  was   the   "  occupier "    who   irrespectively  of   liis 
liability  to  fines  was  held  in  the  case  cited  to  be  thus  made 
personally  liable  to  an  action  at  the  suit  of  the  person  injured. 
There  is  no  resemblance  between  that  case  and  the  present  one, 
and  it  does  not  go  to  show  a  personal  liability  of  the  owner  in 
this   case  for  what   has   occurred.      But  further   I   think  that 
actions  of  the  class  of  Groves  v.  Lord  Wimborne  (1)  cannot  be 
maintained   in   circumstances   like   these   of    the   present   ease, 
having  in  view  the  history  and  meaning  of  the  legislation.     I  do 
not  advert  to  the  differences  between  this  Act  and  the  prior 
English  ones,  which  have  already  been  explained,  but  to  this 
consideration.     When  the  Act  of  1895  was  passed,  having  then 
in  it  sees.  27  and  28,  it  drew  a  strong  distinction  between  penal 
liabilities  and  civil  remedies,  and  dealt  separately  with  them.     It 
made  contravention  of  or  non-compliance  with  the  general  rules, 
inter  alia,  penal,  and  it  provided  by  the  now  repealed  sections 
for  the  enlargement  of  the  civil  rights  or  remedies  of  miners 
against   owners.      Now,   we   are   entitled   to   look   at  repealed 
sections  for  the  pui-pose  of  gathering  the  meaning  of  the  un- 
repealed portions:  Attorney -General  v.  Laviplcmgh  {2),     There 
Branmvell  L.J.,  said: — "Then  it  is  argued  that  you  cannot  look 
at  the  repealed  portion  of  the  Act  of  Parliament  to  see  what  is 
the  meaning  of  what  remains  of  the  Act     ....     If  it  were 
an  accurate  opinion,  this  consequence  would  follow,  that  ah  Act 
of  Parliament  which  at  one  time  had  one  meaning  would  by  the 
repeal  of  some  one  clause  in  it  have  some  other  meaning."     And 
Brett  L.  J.  (as  he  then  was),  said  (3) : — "  Where  in  the  Statute 


(1)  (1898)  2  Q.B.,  402.  (2)  3  Ex.  D.,  214,  at  p.  227. 
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which  is  to  be  repealed  there  are  separate  and  distinct  enarct-  ^'  C.  op  a. 
ments.  and  the  repealing  Statute  simply  repeals  one  of  these 
enactments,  it  seems  impossible  to  construe  the  meaning  of  the  London  and 
repealing  Statute  to  be  that  it  thereby  gives  a  different  meaning 
to  the  enactments  with  which  it  does  not  assume  to  deal  at  all." 
Taking  then  sec.  23  and  other  provisions  as  to'  offences  against 
the  Act  together  with  sec.  27  as  it  stood  when  enacted,  is  it  not 
plain  that  the  latter  section,  by  giving  a  distinct  and  enlarged, 
in  fact  a  practically  new  civil  remedy  to  the  miner  in  respect  of 
"  the  non-observance  in  such  mine  of  any  provision  of  the  Act," 
negatived  the  inference  that  ordinary  actions  for  breach  of 
statutory  duty  causing  injury,  such  as  that  of  Groves  v.  Loi*d 
Wimbcniie  (1),  were  sanctioned  by  sec.  23  and  similar  provisions 
apart  from  sec.  27  ?  In  my  opinion  that  is  clear,  apart  from 
anything  in  the  repealing  Act  which  gave  a  new  or  preserved  an 
old  remedy,  and  therefore  the  repeal  did  not  make  anything 
actionable  under  the  Mines  Regitkition  Act  that  was  not 
actionable  before  the  repeal.  Coming  now  to  the  repealing  Act, 
which  is  the  Woi'kers  Comj^ensatioii  Act  1902,  we  find  sec.  7 
(1),  which  prevents  any  part  of  that  Act,  including  the  repeal 
enacted  by  sec.  21,  from  affecting  "any  civil  liability  of  the  em- 
ployer independently  of  the  Act  where  the  injury  is  caused  by 
the  negligence  of  the  employer  or  of  some  person  for  whose  act 
or  default  the  employer  is  responsible."  That,  however,  does  not 
alter  the  fact  that  the  Act  takes  away,  in  exchange  for  the  new 
rights  given,  the  action  against  the  owner  under  the  repealed  sec. 
27  for,  among  other  things,  mere  non-observance  of  the  provisions 
of  tlie  Act  of  which  it  forms  a  part.  It  follows  that,  tlie  action 
tinder  sec.  27  of  the  Mines  Regulation  Act  1895  for  mere  breach 
of  statutory  duty  being  abolished,  there  remain  the  following 
remedies; — (1)  Action  under  the  Emj)loyers  Liability  Act]  (2) 
Action  under  the  Workers  Conipensation  Act)  (3)  Action  for 
negligence,  including  breach  or  default  in  the  performance  of 
statutory  duty,  but  ohly  where  such  breach  or  default  is  negli- 
gent. The  action  as  now  before  us  is  not  framed  under  any  of 
these  classes.  I  may  say  that  had  it  come  under  the  third,  it 
must  have  failed  ;  for  even  assuming  that  there  was  evidence  of 
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H.  C.  OF  A.    negligence,  yet  such  negligence  would  have  been  that  of  a  fellow- 

100R 

servant,  and  the  defence   of  common  employment  ^^-ould    liave 

London  and  been  fatal  to  the  claim.     In  my  opinion,  therefore,  the  action 

T^iALiAjf  ?:x-  ^^^^^>  ^^^  ^'^1^  appeal  ought  to  be  allowed,  the  order  appealeii  from 

PLORATioN    discharged,  and  the  judgment  of  Bunmlde  J.  for  the  defendant 

company  restored. 

HiGGiNS  J.     I  concur  with  the  decision  of  the  Court,  but  on 
somewhat  different  grounds,  which  I  ought  to  state.     Sec.  27  of 
the  Mines  Reg  illation  Act  1895  has  been  repealed  by  sec  21  of 
the  Wo7*ker8  Compensation  Act  1902,  and  the  question  is  as  to 
the  etfect  of  the  repeal     So  long  as  that  section  stood  in  the 
Mines  Regidation  Act,  it  was  clear  that  the  employer  was  liable 
civilly  in  damages  for  injury  suffered  by  the  employ^  owing  lo 
negligence  or  to  the  non-observance  in  the  mine  of  any  of  the 
provisions   of  the  Act,  not  only  for  his  own  failure  to  comply 
with  the  provisions,  but  for  the  failure  of  any  one  else.     The 
Workers  Compensation  Act  gave  the  worker  a  remedy  against 
his  employer  in  a  great  number  of  cases,  whether  there  was  neg- 
ligence or  non-observance  of  the  provisions  of  the  Mines  Regula- 
tion Act  or  not ;  and,  apparently,  the  draughtsmen  of  the  Workers 
Compensation  Act  imagined  that  there  was  no  further  use  for 
sec.  27,  or  for  sec.  20,  which  made  the  occurrence  of  an  accident 
jyrinid  facie  evidence  of  neglect,  and  he  therefore  repealed  both 
sections  absolutely.     We  may  conjecture  that  the  legislature  did 
not  mean  to  do  more  than  strike  out  such  parts  of  the  Act  as 
seemed  to  assume  that  negligence  was  an  essential  part  of  the 
cause  of  action.     But  we  cannot  act  on  conjecture.     To  hold  the 
owner  liable  in  this  action,  we  must  find  something  in  the  Mines 
Regulation  Act,  as  it  now  exists  with  its  amendments,  imposing 
a  duty  on  the  owner  which  has  not  been  fulfilled.     In  the  present 
case,  an  injury  of  the  gravest  character  was  done  to  this  unfor- 
tunate workman  by  a  fall  of  earth  in  consequence  of  the  drive  in 
which  he  was  working  not  being  "  securely  protected  and  made 
safe  for  persons  employed  tlierein "  (sec.  23,  sub-sec  8).     There 
was    no    timbering    in    the    drive.     Now,    sec.    23   says    that 
certain  "  general   rules   shall,   wherever  reasonably  practicable, 
be   observed   in    every   mine."     Then   follow   35    general   rules 
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mostly  expressed  in  an  impersonal  and  passive   form,  such  as  H.  C.  of  a. 
"  (1)  An  adequate  amount  of  ventilation  shall  be  constantly  pro- 
duced," &c. ;  (8) "  Every  drive  and  every  excavation  of  any  kind  in  London  and 
connection  with  the  working  of  any  jiiine  shall  be  securely  pro-  xba^ian  Ex- 
tected  and  made  safe  for  persons  employed  therein."   But  some  of 
the  rules  are  in  anofher  form,  and  in  particular  sub-sec.  (25),  "  No 
person  shall  wilfully  damage  ....  any  fencing  ....  or  other 
appliances  or  thing  provided  in  a  mine";  and  sub-sec.  (27),  "  The 
mining  manager  shall,  once  in  each  week,  carefully  examine  the 
buildings  and  machinery  .   .   .   and  shall  record  in  writing   .... 
his  opinion  as  to  their  condition  and  safety."      At  the  end  of  this 
list  of  general  rules  is  this  clause  : — *'  Every  person  who  contra- 
venes or  does  not  comply  with  any  of  the  general  rules  in  this 
section  shall  be  guilty  of  an  offence  against  this  Act ;    and  in  the 
event  of  any  contravention  of,  or  non-compliance  with  any  of  the 
said  general  rules  by  any  person  whomsoever  being  proved,  the 
mining  manager  shall  also  be  deemed  guilty  of  an  offence  against 
this  Act,  unless  he  proves  that  he  had  taken  all  reasonable  means 
by  publishing,  and  to  the  best  of  his  power  enforcing,  the  said 
rules  to  prevent  such  contravention  or  non-compliance."      It  will 
be   noticed   that  this  clause  relates   solely   to   penal,   criminal 
liability,  in  no  sense  to  civil  liability.      It  is  true  that  under  sec. 
5  any  person  who  is  guilty  of  an  offence  under  the  Act  is  to  be 
liable  to  the  penalty  therein  prescribed,  and  that  the  award  of 
the  penalty,  if  awarded  in  whole  or  in  part  to  the  person  injured 
or  to  his  representative,  "  shall  be  in  addition  to  the  right  of 
action  such  person  or  his  personal  representative  has  under  this 
Act  or  otherwise."     But  the  question  still  remains,  is  there  any, 
and  if  so,  what  duty  imposed  on  the  owner  in  respect  of  the 
requirements  of  sub-sec.  (8)  of  sec.  23  ?     There  are  no  words  in 
the  Act  expressly  imposing  any  such  duty  on  him  ;  and,  if  some 
duty  is  to  be  implied,  there  are  no  words  in  the  Act  defining  the 
extent  of  that  duty,  so  far  as  it  concerns  him.     There  are  no 
words  in  the  Act  to  the  effect  that  the  drive  mtist  be  securely 
protected  at  the  peril  of  the  owner,   that  the  owner  is  to  be 
liable,  no  matter  what  precautions  he  may  have  taken,  if  the 
drive  be  not  in  fact  made  safe.     Moreover,  if  a  civil  liability 
results  to  him,  it  cannot,  so  far  as   this  Act  is  concerned,  be 
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H.  C.  or  A.   greater  than  his  criminal  liability,  for  it  has  to  be  based   on  the 

1  Arm 

words  at  the  berinnino:  of  the  final  clause  of  sec.  23 — "  Every 
London  AND  Person  who  contravenes  or  does  not  comply  with  any    of   the 
T^LiAjf  Ex-  g^^^^^l  rules  in  this  section  shall  be  guilty  of  an  offence  SLgsAnst 
PLORATioN    this  Act."     The  civil  duty  must,  I  apprehend,  be  co-extensive 
V.  with  the  criminal  responsibility ;  and  if  the  plaintiff  is   to   suc- 

'^^'       ceed  in  this  action,  he  has  to  show,  not  that  the  owner   is  an 
insurer,  but  that  the  owner  is  criminally  responsible,   if,  'as  a 
matter  of    fact,   the   drive   has   not  been   made    safe.        Here, 
again,   one  may  conjecture  that   the  legislature  desired   to   act 
on  the  theory  that  no  pei-son,  or  no  company,  is  entitled  to  seek 
profit  by  mining  unless  adequate  provision  be  actually  made  for 
the  safety  of  human  lives  and  human  bodies,  and  that  any  mine 
owner  who  seeks  profit  without  such  provision  being  made  is 
guilty  of  an  offence  for  which  he  is  criminally  responsible.     But 
if  this  was  the  intention,  the  legislature  has  unfortunately  failed 
to  express  it.     Is  it  necessarily  to  be  implied  ?     There  is  consider- 
able  difficulty  in  saying  on   whom  the   duty — this  duty  with 
criminal  consequences  following  on  breach — is  imposed  if  it  be 
not  imposed  on  the  owner.     The  earlier  words  of  the  final  clause 
of  sec.  28  involve  this  proposition,  that  non-compliance  with  the 
general  rules  is  an  offence  on  the  part  of  the  person  failing  to 
comply.     But  what  is  failure  to  comply  ?     Who  fails  to  comply 
if  the  only  evidence  is  that  the  drive  has  not  been  timbered  ? 
True,  the  timbering  of  the  drive  could  hot  be  carried  out  with- 
out  the   co-operation  of   the   owner,   express  or  implied.     The 
owner  must  provide  the  materials,  the  labour,  the  money ;  and 
must  expressly  or  impliedly  sanction  such  work  where  necessary. 
Anvone  doinor  the  work  without  such  sanction  would  be  a  tres- 
passer.     Here   all   that   was   known,   at   the   conclusion  of   the 
plaintiff's  case,  was  that  the  drive  ought  to  have  been,  but  w^as 
not,  timbered.     For  all  that  appeared,  the  owner  may  have  done 
all  that  an  owner,  as  owner,  could  do.     He  may  have  provided 
the  timber,  and  may  have  expressly  instructed  the  manager  to 
promptly   timber   every  drive.     The  question   is,  does  the  Act 
necessarily  imply  tJiat,  no  matter  what  precautions  the  owner 
may  have  taken,  he  is  criminally  responsible  if  the  drive  has  not 
in  fact  been  properly  timbered  and  secured.     Looking  closely  at 
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this  Act,   and  in  particular  at  sec.  16  which  provides  that  the   H.  C.  of  A. 
manager  "  shall  enforce  the  observance  of  all  the  provisions  of 
this  Act  in  and  upon  the  mine  under  his  charge,"  I  cannot  find  London  and 
any   such   necessary  implication.     The  manager   has  not   been  ^Z^i^Aif  Ex- 
ioined  as  an  alternative  defendant :  and  we  are  asked  to  consider    ploration 

f 'o    LjTd 

only  the  obligations  of  the  owner  on  the  evidence  as  it  stood  at  v. 

the  close  of  the  plaintiff's  case.     It  will  be  noticed  that  I  have         '^^' 
not  dealt  witli  the  question  of  common  employment.     This  extra-     Higgins  J. 
ordinary  and  anomalous  doctrine  of  common  employment,  which 
appears  to  have  been  evolved  by  the  perverse  ingenuity  of  the 
common  law  lawyers  some  70  years  ago,  is  too  well  established  now 
as  to  ordinary  actions  for  negligence  brought  by  employes  against 
employers,  to  be  shaken  by  anything  but  legislative  enactment. 
But  I  am  reluctant  to  think  that  the  doctrine  is  to  be  imported 
into  actions  based  on  an  (alleged)  absolute  statutory  duty  imposed 
on  the  employer.     I  am  all  the  more  disposed  to  gratify  my 
reluctance  because  of  the  cases  of  T/iomaa  v.  Quartei^iain  (1) ; 
Baddeley  v.  liarl  Granville  (2) ;  and  Groves  v.  Lord  Wimborne  (3). 
However,  in  deference  to  my  learned  colleagues,  who  are  much 
more  familiar  than  I  am  with  this  class  of  cases,  I  make  no  pro- 
nouncement on  this  point.     It  is  sufficient  for  me  to  say  that  I 
cannot  find,  in  the  facts  proved  by  the  plaintiff,  any  proof  of  an 
infringement  by  the  owner  of  a  duty  imposed  on  him  by  this  Act. 
The  Mines  Regulation  Act  and  the  cognate  Acts  fire  certainly  at 
present  In  a  state  of  lamentable  confusion ;  and  the  words  of  Lord 
Coke  seem  applicable — "  Blessed  be  the  amending  hand."     I  quite 
agree  with  Mr.  Justice  Barton  in  his  remarks  as  to  the  great 
hardship  which  results  to  the  plaintiff  from  the  decision  which 
our  duty  constrains  us  to  give. 

Appeal  allowed;  order  appealed  from  dis- 
charged; appeal  to  Full  Court  dismissed 
with  costs;  judgment  of  Bumside  J,  re- 
stored. Costs  already  paid  to  be  refunded 
to  appellant. 

Solicitors,  for  the  appellant,  tStawell  &  Cowle. 

Solicitors,  for  the  respondent,  F.  S.  Harney. 

^  N.  G.  P. 

(1)  18  Q.B.D.,  685.  (2)  19  Q.B.D.,  423.  (3)  (1898)  2  Q.B.,  402. 
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Defendants, 

AND 

SYMONDS Respondent. 

Plaintiff, 

ON  APPEAL  from  THE  SUPREME  COURT  OF 
WESTERN  AUSTRALIA. 

H.  C.  OF  A.    WvrktrB^  CompeivMiion  Act  {W,A,)j  (1902,  No,  5),  9tc,  9—IhUy  to  assess  Coft^femsa- 
1906.  ^1071  undtr  Act  ou  failure  of  action  not  under  Act— Time  when  tusessmeni  maf 

^     t     '  be  demanded— Election  of  rtmedy  for  injury — Amendment  of  judgment, 

Perth, 
y       1   2   13  To  an  action  in  the  Supreme  Court  of  Western  Australia  by  a  workman 

against  his  employers,  owners  of  a  mine,  for  damages  under  the  Bmploi^er^ 

Griffith C. J.,  Liability  Act  1894,  and  the  Mines  Regulation  Act  1895,  and  at  common  law. 

Barton  and 

Higgins  JJ.  for  injuries  sustained  by  him  in  the  mine,  the  defendants  pleaded  by  way  of 

estoppel  that  the  plaintiff  had  made  a  claim  for  compensation  under  the 
Workers^  Compensation  Act  1902,  and  that  an  agreement  had  been  made  be> 
tween  the  plaintiff  and  the  defendants  for  payment  of  certain  compeniation, 
which  agreement  had  so  far  been  carried  out.  At  the  trial  the  Judge  held 
that  this  plea  was  proved,  and  gave  judgment  that  the  plaintiff  recover 
nothing  from  the  defendants.  This  judgment  was  duly  passed  and  entered» 
and  an  appeal  against  it  to  the  Full  Court  was  dismissed.  No  applicatioB 
was  made  at  the  trial  or  on  the  appeal  that  the  jurisdiction  under  sec.  9  of  the 
}Vor'ker«*  CompenwUion  Act  should  be  exercised.  Subsequently  to  the  appeal 
the  defendants  moved  the  Judge  of  first  instance  to  assess  compensation  and 
as  to  costs,  and  he  made  an  order  accordingly.  An  appeal  to  the  Full  Court 
from  this  order  was  allowed.  . 

On  appeal  to  the  High  Court : 

Held,  (1)  that  sec.  9  of  the  Workers'  Compensation  Act  1902  applies  to  all 
cases  in  which  the  plaintiff^s  action  fails,  provided  that  he  is  otherwise 
entitled  to  the  benefit  of  the  Act,  and  therefore  applies  to  a  case  where  the 
successful  defence  is  a  confession  and  avoidance  :  t 
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(2)  The  motion  made  for  aaaessmeut  of  compensation  might,  if  neoessary, 
be  treated  as  an  application  to  the  Court  by  originating  motion  to  exercise 
its  statutory  jurisdiction  by  way  of  supplement  to  its  original  order  which 
was  incomplete,  in  which  case  the  Court  could  order  the  costs  awarded  in  the 
original  action  to  be  set  off  against  the  compensation  when  assessed  : 

* 

(3)  Every  action  to  which  sec.  9  applies  includes,  in  effect,  a  claim  for  com- 
pensation under  the  Act  as  an  alternative  claim  which  the  Court  is  bound  to 
dispose  of  in  the  action,  and,  if  the  original  claim  fails,  the  whole  action  is  not 
disposed  of  until  that  alternative  claim  is  disposed  of  : 

(4)  If  at  a  trial  in  the  Supreme  Court  of  an  action  in  which  two  claims  are 
joined,  one  only  is  tried,  and,  without  the  fault  of  either  party,  judgment  is 
entered  on  the  whole  case,  the  judgment  can  be  amended  both  under  Order 
XXVIII.,  r.  11,  and  under  the  inherent  jurisdiction  of  the  Court. 

Held,  therefore  {Higginn  J,  dissenting  as  to  (4) ),  that  the  order  for  assess- 
ment of  damages  and  as  to  costs  was  properly  made. 

Per  Higgiva  J.  : — (a)  The  Court  has  no  jurisdiction  to  alter  aGnal  judgment 
which  is  not  under  appeal,  after  it  has  been  passed  and  entered,  unless  there 
has  been  an  accidental  slip  in  the  judgment  as  drawn  up,  or  unless  the  judg- 
ment as  drawn  up  does  not  correctly  state  what  the  Court  actually  decided. 

(b)  **  Accidental "  slip  does  not  include  an  error  which  is  the  result  of  a  de- 
liberate finding.     Such  an  error  is  matter  for  appeal. 

(c)  The  judgment  of  McMillan  J.  was  final,  and  meant  to  be  final,  not  inter- 
locutory ;  it  was  affirmed,  without  variation,  by  the  Full  Court ;  it  decided 
that  the  plaintiff  could  recover  nothing  iu  the  action,  whether  under  the 
Workern^  CompevacUion  Act  or  otherwise  ;  and  the  application  to  assess 
damages  was  therefore  wrong. 

Judgment  of  Full  Court  {Symonds  v.  loanhoe  Oold  Corporation  Ltd.,  8 
VV.A.L.R.,  103),  reversed. 

Appeal  from  the  Supreme  Court  of  Western  Australia. 

An  accident  within  the  meaning  of  the  Workers'  Compensation 
Act  (W.A.)  (1902,  No.  5),  happened  to  the  plaintiff;  notice  of 
injury  was  given  under  sec.  11  (1)  (a)  of  the  Act  iu  proper  time  ; 
and  a  claim  for  compensation  served  under  sec.  11  (1)  (b).  The 
appellants  admitted  their  liability ,  and  paid  compensation  accrued 
since  the  date  of  the  injury  at  the  maximum  rate  fixed  by  the  Act, 
and  continued  to  pay  compensation  for  some  weeks,  until  a  writ 
was  taken  out  by  plaintiff  for  damages  under  the  Mines  Regula- 
tion Act  (1895,  No.  37),  and  the  Employers*  Liability  Act  (1894, 
No.  3),  and  at  common  law.  A  verdict  was  found  for  defendants 
in  the  action,  the  Judge  holding  that  the  plaintiff  had  agreed  to 
accept  compensation  under  the  Workers*  Compensation  Act ;  and 
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H.  0.  OF  A.  the  Full  Court  upheld  the  nonsuit  on  the  ground,  not  of  agree- 
ni3nt,  but  of  election  (1).  For  the  purposes  of  the  appeal  to  the 
Full  Court  tlie  Judge  entered  formal  judgment  for  the  defend- 
ants, and  granted  a  stay  of  proceedings,  but  did  not  then  assess 
compensation  under  sec.  9  of  the  Woi^kera'  CompeTisation  Act. 
After  the  Full  Court's  decision  the  defendants  moved  the  Juds^e 
to  assess  compensation  and  deduct  therefrom  the  costs  of  the 
plaintiff's  abortive  action,  which  he  proceeded  to  do,  holding  that 
the  application  fell  within  sec.  9.  This  order  was  discharged  by 
the  Full  Court  on  tlie  grounds  that  the  case  did  not  fall  within 
sec.  9,  because  the  Judge  did  not  find  that  the  defendants  would 
have  been  liable  to  pay  compensation  under  the  Workem'  Com- 
pensation Act,  and,  further,  that  the  application  should  have  been 
made  at  the  trial  and  was  too  late  after  judgment  had  been  entered 
and  the  Judge  became  fuvctivs  o^<)io.  [Symonds  v.  Ir:anhoe 
Gold  Go)'poration  Ltd.  (2).] 


Villeneuve- Smith  and  PhillipSy  for  the  appellants.    The  Judge 
at  the  trial  ft^und  that  the  injury  was  not  one  for  which  the 
employer  was  liable  in  such  action,  and  that  there  was  an  agree- 
ment under  which  the  defendants  would  be  liable  to  pay  com- 
pensation under  the  Act.     This  finding  completely  satisfied  the 
requirements  of  sec.  9,  and  gave  him  jurisdiction  to  assess  com- 
pensation.   But  as  an  appeal  was  contemplated  to  the  Full  Court- 
the  Judge  entered  up  formal  judgment,  and  stayed  proceedings 
pending  the  appeal.      The  proceedings  having  been  stayed,  the 
matter  of  assessment  was  still  'penes  ciunam.   It  was  not  necessarj- 
that  application  should  at  once  be  made  for  assessment  as  soon 
as  the  Judge  dismissed  the  action.     The  cases  on  the  English  Act, 
which  decide  to  that  effect,  turn  upon  very  different  words  to 
those   of  sec.  9;  see  60  &  Gl    Vict.  c.  37,  sec.  1   (4);  Minton- 
Sevhouse  and  Emery  on  Accidents  to   Workmen,  pp.  114-115. 
Sec.  9  was  intended  to  protect  the  defendants'  claim  against  the 
plaintiff  for  costs  of   the  abortive  action;  yet  if  the  plaintiff's 
contention  is  right,  the  defendants  cannot  get  their  costs  if  the 
Judge  is  not  allowed  to  assess  compensation  when  the  action  is 
finally  defeated,  because  condition  9  of  Schedule  XL  of  the  Act 

(1)  7  W.A.L.B.,  69.  (2)  8  \V.A.L.R.,  103. 
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provides  that  no  compensation  paid  under  the  Act  shall  be  H.  C.  op  A. 
assigned,  taken  in  execution  or  attached,  nor  any  set-off  allowed 
against  it.  Unless  the  defendants'  costs  are  deducted  from  the 
compensation  assessed  under  sec.  9,  they  cannot  be  used  as  a 
set-off  against  tlie  plaintiffs  claim  by  separate  action  under  the 
Act  after  his  action  apart  from  the  Act  has  been  defeated. 

If  it  was  a  case  in  which  assessment  should  have  been  made, 
the  Judge,  if  compensation  must  be  at  once  assessed,  sliould  have 
incorporated  an  assessment  finding  in  the  formal  judgment  that 
he  then  drew  up.  The  appellants  are  entitled  to  have  that  judg- 
ment amended  into  the  proper  form,  and  the  application  for  this 
purpose  cannot  be  too  late  ;  it  has  been  made  in  reasonable  time, 
and  nothing  has  intervened  to  make  it  unfair.  The  agreement 
made  between  the  plaintiff  and  the  defendants  did  not  oust  the 
operation  of  the  Act;  on  the  contrary,  it  brought  them  within 
the  provisions  of  the  Act :  Jones  v.  Great  Central  Railway  Co.  (1) ; 
Thompson  &  Sons  v.  North  Eastern  Marine  EngineeHng  Co, 
Ltd,  (2);  Oliver  v.  Nautilus  Steam  Shipping  Co,  (3).  The 
w^orker  had  an  option  as  to  how  he  should  proceed  in  respect  of 
his  injuries,  and  he  exercised  his  option  decisively  to  proceed 
under  the  W makers  Compensation  Act.  [They  referred  to  Tong  v. 
Great  Northern  Railway  Co.  (4);  Rouse  v.  Dixon  (5)  ;  Campbell 
V.  Caledonian  Railway  Co.  (6) ;  Isaacson  v.  New  Ch'and  (Clap- 
ham  Junction),  Ltd.  (7) ;  Neale  v.  Electric  and  Ordnance 
Accessories  Co.  Ltd.  (8).]  The  Full  Court  relied  upon  Edwards- 
v.  Godfrey  (9),  which  decided  that  the  application  for  assessment 
must  be  made  at  once.  But  that  decision  was  dissented  from  by 
the  Irish  Court  of  Appeal  in  Beckley  v.  Scott  &  Co.  (10),  and  the 
general  opinion  of  English  text- writers  is  that  the  reasoning  of 
the  latter  case  is  unanswerable. 

The  judgment  entered  under  sec,  9  is  the  judgment  of  assess- 
ment which  is  to  be  considered  afterwards  in  the  Local  Court 
when  it  is  sought  to  review  or  alter  or  make  a  lump  sum  of  the 
compensation  assessed.      It  was  not  the  appellants'  fault  that 


(1)  3  W.C.C.,  50. 

(2)  5  W.C.C,  71. 

(3)  (1903),  2K.B.,639. 

(4)  86L.T..  802. 

(5)  (1904),  2K.B.,628. 


(6)  36  Sc.  L.R.,699. 

(7)  (1903),  1  K.B.,539. 

(8)  22T,L.R.,732. 

(9)  (1899).  2Q.B.,333. 

(10)  (1902),  2I.R.,  504. 
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H.  C.  or  A.  judgment  was  drawn  up  in  an  incomplete  form  ;  that  was  only  a 
1906.  formality  for  the  purposes  of  the  appeal ;  and  the  Judge  retained 
seisin  of  the  proceedings  by  ordering  a  stay.  It  is  therefore  the 
appellants'  right  to  demand  that  the  judgment  should  be  com- 
pleted, now  that  the  question  of  liability  has  been  finally  decided 
by  the  Supreme  Court. 
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Northvioi^e  and  Penny,  for  the  respondent  This  is  not  a  case 
that  falls  within  the  ambit  of  sec.  9.  To  apply  that  section, 
the  Judge  must  find,  not  that  the  employer  escapes  liability  on 
any  ground  of  defence  he  may  establish,  but  that  the  injury  by 
reason  of  its  quality  and  its  surrounding  circumstances  did  not 
render  the  employer  liable.  In  the  present  case  the  Judge 
did  not  make  any  such  finding ;  he  found  that  the  workman's 
action  was  defeated,  not  by  a  defence  of  traverse,  but  by  a 
defence  of  confession  and  avoidance:  that  is  to  say,  that  the 
employer  was  liable  on  causes  of  action  apart  from  the  Woi^kers' 
Cowjyensation  Act,  but  the  workman  was  estopped  from  proceed- 
ing thereon  by  reason  of  an  agreement  or  election  to  take  com- 
pensation under  that  Act  An  analogous  case  would  arise  where 
the  workman's  action,  apart  from  the  Act,  was  defeated  by 
defective  notices  under  the  Employers*  Liability  Act,  or  by  some 
Statute  of  Limitations,  or  by  release,  or  accord  and  satisfaction. 
No  assessment  could  under  such  circumstances  be  made  under 
sec.  9  ;  it  must  first  be  found  that  there  was  no  right  of  action 
upon  any  grounds  except  those  under  this  Act. 

The  findings  required  by  sec.  9  must  be  satisfied  before  com- 
pensation may  be  assessed.  The  words  of  sec.  9  are  clear  that 
"  the  employer  is  not  liable  in  such  action  "  means  "  in  that  class 
of  action,"  and  not  "in  that  particular  action" — eg,,  a  plaintiff 
under  the  Employers*  Liability  Act  must  prove  negligence  of 
the  employer  and  notice  of  injury  as  of  the  essence  of  his  cause 
of  action.  A  defence  of  confession  and  avoidance  is  common  to  all 
classes  of  actions ;  sec.  9  refers  on  the  other  hand  to  defences 
peculiar  to  the  quality  of  the  injuiy  sued  upon.  Further,  the 
assessment  must  be  made  at  the  time  of  the  trial ;  the  Judge  was 
functus  officio  when  he  gave  his  judgment  which  was  upheld  on 
appeal. 


4C.L.R.] 


OF    AUSTRALIA. 


647 


Iyanhoe 

Gold  Cou- 

poration 

Ltd. 

V. 

Sthonds. 


The  Courts  below  decided  that  the  plaintiff  could  not  succeed  H.  C.  of  A 

1906 

in  his  action  because  his  election  to  follow  a  certain  remedy 
estopped  him  from  any  other  remedy. 

[Griffith  C.J. — Can  we  go  behind  the  Judge's  finding  that  it 
was  determined  in  the  action  that  the  injury  was  one  for  which 
the  employers  were  not  liable,  but  that  they  would  have  been 
liable  to  pay  compensation  under  the  Act,  and  seek  to  discover 
the  real  reasons  for  which  the  action  failed  ?] 

Yes,  the  Court  can  open  up  all  facts  and  proceedings :  Flitters 
V.  Allfrey  (1). 

[Griffith  C.J. — ^Then  the  whole  of  the  proceedings  are  open 
to  review,  and  the  correctness  of  the  formal  judgment  can  be 
attacked  by  the  appellants:  Maharajah  Moheshv/r  Sing  v. 
Bengal  Gover^iment  (2);  English  Jvdicature  Rides  1883,  Order 
XXVIII.,  r.  11:  Errors  arising  in  judgments  from  accidental 
omission  may  at  any  time  be  corrected.] 

The  same  rule  is  in  force  here.  But  the  Judge's  omission 
could  not  have  been  in  any  way  fiwjcidental.  It  never  was  his 
duty  to  make  an  assessment.  The  order  as  it  stands  was  what 
he  intended  to  make,  without  any  mistake,  and  such  an  order 
cannot  be  altered  :  Preston  Banking  Co.  v.  Allsup  &  Sons  (3). 

The  respondent's  right  to  recover  compensation  in  the  local 
Court  is  not  barred  by  his  not  having  asked  for  an  assessment 
under  sec.  9 ;  that  assessment  is  not  a  substituted  remedy,  it  is 
only  a  protection  to  the  defendants  if  the  action  is  misconceived ;. 
there  is  no  duty  on  the  respondent  to  resort  to  sec.  9,  and  if  the 
defendants  did  not  do  so  they  are  in  no  worse  position  than  any 
other  person  who  cannot  get  his  costs  out  of  the  plaintiff. 


Villeneuve-Smith  in  reply.  If  sec.  9  means  that  an  assess- 
ment can  only  be  made  if  the  workman  is  defeated  on  a  defence 
of  traverse,  not  of  confession  and  avoidance,  the  purpose  of 
the  Act,  to  protect  the  workman  from  losing  all  remedy  when 
beaten  in  an  action  wrongly  brought,  would  be  nullified.  If 
the  respondent's  interpretation  of  sec.  9  is  correct,  then  this 
absurd  result  follows : — If  a  workman  sued  on  causes  of  action 


(1)  L.R.  IOC.P.,29. 


(2)  7  Moo.  Ind.  App.,  283,  at  p.  302. 
(3)  (ISM)  1  Ch.,  141. 
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apart  from  the  Woi^kera'  Covipensiition  Act,  and  did  not  put 
in  his  claim  for  compensation  under  that  Act  in  due  time, 
and  was  defeated  by  a  defence  not  of  traverse  but  of  confession 
and  avoidance,  he  would  lose  all  remedy,  because  the  employer 
was  not  liable  in  such  action.  Sec.  9  was  really  intended  to 
remedy  such  a  case,  where,  but  for  its  assessment  provisions,  the 
workman  would  lose  all  remedy. 

If  Edwards  v.  Godfrey  (1)  is  good  law,  then  its  decision  that 
an  unsuccessful  plaintiff  under  the  Employers  Liability  Act 
cannot  revert  to  the  Workers'  Covipensatioii  Act,  is  binding  on 
the  respondent,  and  he  must  take  the  compensation  assessed 
under  sec.  9,  or  nothing. 

It  is  impossible  to  require  of  parties  that  on  judgment  being 
given  an  assessment  should  be  immediately  demanded ;  for  this 
would  estop  the  party  demanding  assessment  from  any  appeal 
against  the  judgment,  as  it  would  be  held  to  be  an  election  of 
assessment. 

It  was  not  obligatory  to  ask  for  assessment  until  the  proceed- 
ings pending  the  appeal  were  definitely  decided.  Upon  the 
decision  of  the  Full  Court,  the  requirements  of  sec.  9  were 
satisfied,  and  the  Judge  was  the  proper  person  to  make  the 
assessment. 

Cur,  adi\  vult. 


November  13th. 


The  following  judgments  were  read  : — 

Griffith  C.J.  This  is  an  appeal  from  an  order  of  the  Full 
Court  discharging  an  order  made  by  McMillan  J.  dated  9th 
December  1904.  By  this  order,  which  purports  to  be  made  in  an 
action,  No.  82  of  1903,  between  the  respondent  as  plaintiff  and 
the  appellants  as  defendants,  it  was  ordered  that  the  compensa- 
tion due  to  the  plaintiff  under  the  Workers'  Coinpevsation  Act 
1902  should  be  assessed  as  therein  specified,  and  that  the  defend- 
ants* costs  occasioned  by  the  plaintiffs  bringing  the  action  in  the 
Supreme  Court  instead  of  taking  proceedings  under  the  Act 
should  be  deducted  from  the  amount  of  such  assessment. 

Sec.  4  of  the  Workers  Compensation  Act  provides  that  the  Act 
shall  apply  only  to  injuries  of  workers  employed  by  employers 

(1)  (1S99)2Q.B.,  333. 
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in  certain  specified  employments.     Sec  5  excepts  certtxin  injuries,    W«  ^-  <^'  ^* 

.  .  *  1906 

but  no  question  now  arises  upon  it. 

Sees.  6  and  7  are  as  follows : — "  (6)  If,  in  any  employment  as 
aforesaid,  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  the  employment  is  caused  to  a  worker,  his  employer 
shall,  subject  as  hereinafter  mentioned,  be  liable  to  pay  com- 
pensation in  accordance  with  the  Second  Schedule  hereto. 
(7)  (1)  Nothing  herein  shall  affect  any  civil  liability  ot  the 
employer  independently  of  this  Act  where  the  injury  is  caused 
by  the  negligence  of  the  employer  or  of  some  person  for  whose 
act  or  default  the  employer  is  responsible.  (2)  The  worker  may 
claim  compensation  under  this  Act  or  take  the  same  proceedings 
as  are  open  to  him  independently  of  this  Act,  but  the  employer 
shall  not  be  liable  to  pay  compensation  independently  of  and  also 
under  the  Act." 

The  first  paragraph  of  sec  8  provides  that : — "  If  any  question 
arises  as  to  liability  to  pay  compensation  under  this  Act,  or  as  to 
the  amount  or  duration  of  such  compensation,  the  question,  if 
not  settled  by  agreement,  shall,  subject  to  the  provision  of  the 
Second  Schedule  hereto,  be  heard  and  determined  by  the  Local 
Court  of  the  district  within  which  the  injury  happens ;  and  for 
all  such  purposes  jurisdiction  is  hereby  conferred  on  such  Court." 

Sec.  9  IS  as  follows  : — "  If,  within  the  time  limited  by  section 
eleven,  an  action  is  brought  to  recover  compensation,  independ- 
ently of  this  Act,  and  it  is  determined  in  such  action  that  the 
injury  is  one  for  which  the  employer  is  not  liable  in  such  action, 
but  that  he  would  have  been  liable  to  pay  compensation  under 
this  Act,  the  Court  in  which  the  action  is  tried  shall  assess  such 
compensation,  and  shall  deduct  therefrom  all  the  costs  which  have 
been  caused  by  the  plaintiff  bringing  the  action  instead  of  taking 
proceedings  under  this  Act,  and  shall  enter  judgment  accordingly." 

Sec,  11  provides  that  proceedings  under  the  Act  shall  not  be 
maintainable  unless  notice  of  the  accident  is  given  as  soon  as 
practicable  after  it  happens,  nor  unless  the  claim  for  compensa- 
tion is  made  within  six  months  from  the  accident,  or,  in  the  case 
of  death,  within  six  months  from  the  death. 

The  action  was  brouglit  in  the  Supreme  Court  for  damages 
for  negligence,   the   claim   being  based   (1)   on   negligence   for 
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which  the  defendants  were  liable  at  common  law ;  (2)  on  negli- 
gence of  a  person  for  whose  default  they   were  liable   under 
the   Employei'8*  Liability  Act   1894;    and   (3)    on    negligence 
alleged  to  be  established  by  non-compliance  with  the  statutory 
rules  prescribed  by  sec.  23  of  the  Mines  Regulation  Act  1895. 
The  defendants,  besides  other  defences,  pleaded  by  way  of  estoppel 
that  the  plaintiff  had  made  a  claim  against  the  defendants  under 
the  Workers*  Compensation  Act,  and  that  in  pursuance  of  such 
claim  the  plaintiff  and  defendants  had  entered  into  an  agreement 
by  which  the  defendants  agreed  to  pay  a  stipulated  sum  to  the 
plaintiff  by  way  of   compensation   under  the   Act   during   his 
incapacity  for  work,  and  that  the  plaintiff  had  received  payments 
under  the  agreement,  which   the   defendants  had  always  been 
ready  and  willing  to  carry  out.     At  the  trial  before  McMillan  J. 
with  a  jury  in  November  1903,  the  learned  Judge  at  the  close  of 
the  plaintiffs  case  directed  judgment  to  be  entered  for  the  de- 
fendants  on  the  ground  that   this   plea  was  proved.     He  also 
expreSvSed  an  opinion,  obiter,  that  tlie  action  would  not  lie  under 
the  Employers*  Liability  Act  from  want  of  due  notice  of  injury 
under  that  Act.     It  was  intimated  that  an  appeal  would  be  made 
from  his  decision,  and  he  stayed  proceedings  on  the  judgment  for 
the  purpose  of  facilitating  the  appeal.      No  application  .was  then 
made  by  either  party  to  the  learned  Judge  to  exercise  the  juris- 
diction conferred  upon  him  by  sec.  9  of  the  Act,  and  it  is  clear,  in 
uiy  opinion,  that  he  did  not  apply  his  mind  to  the  question  of  the 
exercise  of  that  jurisdiction.     The  appeal  to  the  Supreme  Court 
came  on  for  hearing  in  the  following  August,  and  by  an  order, 
dated    10th   October   1904,   it   was  dismissed  with  costs.     The 
learned  Judges  who  heard  the  appeal  (Parker  Acting  C.J.,  and 
Burnside  J.)  were  of  opinion  that  the  defence  of  estoppel  was 
made  out,  the  plaintiff  having  elected  to  take  advantage  of  the 
Workers*  Compensation  Act,  and  received  compensation  under  it 
This,  they  thought,  brought  the  case  within  the  prohibition  of 
sec.  7,  sub-sec.  2,  whether  there  was  or  was  not  a  binding  agree- 
ment between  the  parties  as  alleged.     No  application  was  then 
made  to  the  Court  to  remit  the  case  for  assessment  of  compensa- 
tion under  sec.  9,  but  four  days  afterwards,  on  14th  October,  the 
defendants  gave  notice  of  a  motion  before  McMillan  J.  to  assess 


4   C.L.R.J  OF   AUSTRALIA.  651 

such  compensation.    The  motion  was  heard  on  the  9th  December,  H*  ^-  o'  A. 

1906 

when  the   learned  Judge  made  the  order  of  that  date  already       '^ 

quoted.  An  appeal  to  the  Full  Court  from  this  order  was  allowed  Ivanhoe 
on  the  ground  that  the  application  to  assess  compensation  should  pq^^^ion 
have  been  made  at  the  trial,  that  the  judgment  of  2nd  November  l^"^- 
1903  was  final,  and  that  the  learned  Judge  had  no  authority  to  Stmonds. 
re-open  it  or  supplement  it  (1).  Bu?^8ide  J.  was  also  of  opinion  q^^^^  o.j. 
that  the  learned  Judge  had  not  decided  at  the  trial  that  the  injury 
was  one  for  which  the  plaintiff  could  not  recover  in  the  action. 

This  appeal  is  from  that  order. 

On  the  hearing  of  the  appeal  the  same  two  points  were  taken, 
namely  : — (1)  That  the  case  does  not  fall  within  the  terms  of  sec. 
9  of  the  Workers*  Covipenaation  Act,  because  it  was  not  de- 
termined, within  the  meaning  of  that  section,  that  the  injury  was 
"  one  for  which  the  employer  is  not  liable  in  such  action  but  that 
he  would  have  been  liable  to  pay  compensation  under  this  Act." 
(2)  That  the  application  was  made  too  late,  i.e.,  after  final 
judgment  in  the  action. 

It  is  clear  that  the  Supreme  Court,  before  assessing  compen- 
sation under  sec.  9,  is  bound  to  ascertain  whether  the  necessary 
statutory  conditions  preliminary  to  the  exercise  of  that  jurisdic- 
tion exist.  And,  if  the  second  objection  is  not  fatal,  the  decision 
of  McMillan  J.,  who  must  be  taken  to  have  held  that  they  did 
exist,  and  that  of  tlie  Full  Court,  whether  they  agreed  with  that 
view  or  not,  are  both  open  to  review  on  this  appeal.  For  on  an 
appeal  from  a  final  judgment  any  previous  judgment  or  order  of  an 
interlocutory  nature,  %.e.y  as  I  understand  it,  a  judgment  or  order 
which  does  not  finally  dispose  of  the  questions  raised  for 
decision  in  the  action  is  open  to  review  by  a  Court  of  final 
appeal :  Maharajah  Moheshur  Sing  v.  Bengal  Government  (2). 

For  the  respondent  it  is  contended  that  the  necessary  con- 
ditions do  not  exist  unless  it  has  been  formally  determined  in  the 
action  that  the  action  does  not  lie  by  reason  of  the  nature  of  the 
injury  itself  or  the  circumstances  under  which  it  happened ;  that 
is,  that  the  words  "  one  for  which  "  be,  refer  to  the  nature  and 
quality  of  the  cause  of  action,  and  that,  if  the  defendants  succeed 
on  a  defence  by  way  of  confession  and  avoidance,  the  section  has 

(1)  8  W.A.L.R.,  103.  (2)  7  Moo.  Ind.  App.,  283. 
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no  application.  This  construction  involves  two  consequences  of 
a  remarkable  character  : — (1)  That,  although  the  plaintiff  fails  on 
a  defence  by  way  of  confession  and  avoidance,  it  is  necessaiy 
nevertheless  for  the  Court  to  proceed  to  determine  whether,  bat 
for  that  defence,  he  would  have  succeeded  in  the  action,  and  (2) 
that  if  a  plaintiff'  is  defeated  by  such  a  defence,  and  has  failed  to 
make  a  claim  within  the  time  presented  by  sec.  11,  he  is 
absolutely  without  remedv. 

The  appellants  contended,  on  the  other  hand,  that  the  meaning 
of  sec.  9  is  that,  if  the  plaintiff*  fails,  for  whatever  cause,  to  main- 
tain his  action,  lie  shall  nevertheless  be  entitled  to  compensation 
under  the  Act  provided  that  lie  has  brought  his  action  within  six 
months,  the  time  limited  for  making  a  claim  under  the  Act :  and 
that  on  the  other  hand  tlie  employer  shall  be  indemnified  against 
the  costs  to  which  he  has  been  put  by  the  plaintift^'s  mistake.  I 
think  the  words  to  be  supplied  in  the  elliptical  phrase  ''  would 
have  been  liable  to  pay  compensation  "  are  "  if  proper  notice  and 
claim  had  been  given  and  made  under  sec.  1 1." 

Ill  my  opinion,  the  latter  construction  is  the  more  natural  one, 
and  gives  a  fuller  effect  to  the  apparent  intention  of  the  legisla- 
ture that  a  claim  shall  not  be  defeated  by  a  mere  error  m  pro- 
cedure. It  further  avoids  the  extraordinary  anomaly  of  requir- 
ing a  Court  to  determine  a  (question  which  has  become  immaterial 
except  for  the  purpose  of  ascertaining  whether  compensation  {the 
scale  of  which  is  fixed  by  the  Act  itself)  is  to  be  computed  in  one 
Court  or  another.  The  determination  of  such  an  abstract  point 
might  involve  difficult  questions  of  law  and  lead  to  protracted 
litigation,  which  it  is  certainly  not  likely  that  the  legislature 
intended  to  require  for  so  idle  a  purpose.  I  am  therefore  of 
opinion  that  sec.  9  applies  in  all  cases  in  which  the  plaintiffs 
action  fails,  provided  that  he  is  otherwise  entitled  to  the  benefits 
of  the  Act. 

I  pass  to  the  second  objection,  the  validity  of  which,  in  my 
opinion,  depends  upon  the  construction  to  be  placed  on  the 
language  of  sec.  9  regarded  from  a  different  point  of  view  from 
that  with  which  I  have  been  dealing.  The  words  of  the  section 
are  imperative :  *'  the  Court  in  which  the  action  is  tried  shall 
assess   such   compensation,"  i.e.,  that  Court,  and  not  the  Local 
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Court,  shall  do  so.  The  efi'ect  is  that  the  jurisdiction  of  the  Local  H.  C.  of  a. 
Court  in  such  cases  is  ousted,  and,  unless  the  Court  first  selected 
by  the  plaintiff  can  give  relief,  he  is  without  remedy  (see  Pasmore 
V.  OswaldhuUtle  Urban  District  Council  (1) ),  I  think  that  it  was 
probably  contemplated  that  the  application  to  assess  compensa- 
tion should  be  made  in  the  same  action,  but  I  do  not  think  this 
an  essential  condition.  When  a  Supreme  Court  is  required  to 
exercise  a  new  jurisdiction,  the  obligation  to  do  so  cannot  be 
avoided  by  mere  technical  rules  of  practice  devised  alio  intuitu. 
I  think,  therefore,  that,  if  necessary,  the  order  of  9th  December 
should  be  treated  as  made  on  an  application  to  the  Court  by 
originating  motion  to  exercise  its  statutory  jurisdiction  by  way 
of  supplement  to  its  original  judgment  which  was  incomplete. 
There  would  be  no  difficulty  in  such  a  case  in  ordering  the  costs 
payable  under  one  judgment  to  be  set  off  against  a  sum  payable 
under  another  judgment  in  the  same  Court.  The  Rules  of  this 
Court  make  express  provision  for  such  a  case  :  Order  XLVI.,r.  8. 

As,  however,  the  point  has  been  elaborately  argued'  on  the 
narrower  view  that  the  application  must  be  made  in  the  original 
action,  I  will  deal  with  it  on  that  basis.  So  regarded,  it  follows 
that  in  all  cases  to  which  sec.  9  applies  the  Court  is  expreasly 
directed  (i.e.,  at  the  instance  of  any  party  entitled  to  invoke  its 
jurisdiction)  to  proceed  to  assess  compensation. 

It  also  follows  that  every  such  action  includes  in  effect,  or 
carries  in  greniio,  a  claim  for  compensation  under  the  Act  as  an 
alternative  claim  which  the  Court  is  required  to  dispose  of  in 
the  action,  and  further,  that,  if  the  original  claim  fails,  the  whole 
action  is  not  disposed  of  until  the  alternative  claim  has  been 
dealt  with. 

If  the  Court  chosen  by  the  plaintiff  is  an  inferior  Court  and 
inadvertently  gives  judgment,  in  form  final,  without  disposing  of 
the  alternative  claim,  and  persists  in  its  error,  it  is  clear  that  a 
mandamus  would  lie  to  it  to  enter  an  adjournment  and  to  pro- 
ceed to  assess  compensation.  In  the  Supreme  Court  the  remedy 
is  not  by  mandamus.  Yet  there  must  be  some  remedy,  which 
must  be  either  by  way  of  appeal  or  by  application  to  the  Court 
itself  to  correct  its  error,  under  the  inherent  power  which  every 

(1)  (1898),  A.C.,  387. 
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express  provisions  of  Order  XXVIIL,  r.  11.  If,  on  the  other  hand, 
the  Court  having  proceeded  to  entertain  the  implied  claim  for 
compensation  has  dismissed  it,  the  remedy  is  by  way  of  appeal. 
What  then  are  the  facts  in  this  case  ?  Did  McMUlan  J.  at  the 
original  trial  in  fact  entertain  and  dismiss  the  implied  claim  to 
have  the  compensation  assessed  ?  And  if  he  did  so,  did  the  Full 
Court  on  appeal  affirm  that  dismissal  ?  To  my  mind  it  is  clear 
beyond  controversy  that  McMillan  J.  did  not  apply  his  mind  to 
this  aspect  of  the  matter  at  all.  It  is  true  that  he  seems  to  have 
thought  that  the  plaintiff  had  obtained  from  the  defendants  a 
valid  agreement  which  would  give  him  equivalent  benefits,  in 
which  view  he  may  have  been  right  or  wrong.  But  I  think  that 
his  order  of  2nd  November  1903  ought  to  be  regarded,  and 
indeed  construed,  if  the  law  will  allow  us  to  do  so,  as  what  it 
was  in  fact,  i.e.  a  dismissal  of  the  plaintiffs  claim  as  set  out  in 
liis  pleadings. 

If,  on'  the  other  hand,  we  are  at  liberty  to  regard  the  truth  as 
to  the  judgment  of  the  Full  Court,  which  in  form  merely  dis- 
missed the  appeal,  but  which  was  in  law  a  rehearing,  it  is  abund- 
antly clear  that  they  did  not  apply  their  minds  to  the  question. 

The  motion  to  McMillan  J.  following  on  their  decision  should, 
perliaps,  have  formally  included  an  application  to  amend  the 
judgment  in  the  action  by  limiting  it  to  the  causes  of  action  set 
out  in  the  statement  of  claim,  with  a  reservation  of  the  question 
of  assessment  of  compensation  under  the  Statute.  But  this  is  a 
mere  formal  omission.  In  substance  the  point  was  involved  in 
the  motion  actually  made,  which  was  based  on  the  assumption 
that  the  order  was  incomplete. 

I  agree,  a,s  I  have  said,  that,  if  McMillan  J.  or  the  Full  Court 
have  applied  their  minds  to  the  point  and  decided  it,  the  only 
remedy  is  by  way  of  appeal.  Fictions  of  law  have  in  their  time 
done  good  work.  But  I  am  not  disposed  to  invent  a  new  one, 
and  to  hold  that  a  Court  is  bound  to  pretend  to  believe  that 
something  happened  in  the  course  of  proceedings  before  it,  when 
it  knows  that  it  did  not  happen.  Is  there,  then,  any  authority 
to  compel  us  to  take  this  course,  and  to  invent  a  fiction  not  for 
the  purpose  of  doing  but  of  denying  justice  ? 
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In  Fritz  v.  Hobson  (1)  an  application  was  made  to  i^?*y  J.  to  H-  C.  ot  A. 
amend  a  final  judgment,  after  it  had  been  formally  passed  and 

entered,  by  including  a  direction  as  to  the  costs  of  an  inter-  ivanhoe 

locutory  motion  which  had  been  adjourned  to  the  trial.     It  was  ^p^^ration 

objected  that  the  application  was  too  late.    The  learned  Judge  Ltd. 

Vm 

thought  that  he  had  jurisdiction  to  make  the  order  asked  for,  Sthonds. 
either  under  the  liberty  to  apply  reserved  by  implication  in  the  Qri^JJJTc.j. 
order  on  the  motion,  or  under  the  liberty  expressly  reserved  in 
the  judgment.  He  added  (2) : — "  There  is  another  ground  on 
which,  in  my  opinion,  I  have  jurisdiction  to  make  the  order  asked 
for,  viz.,  under  Order  4lA.  In  my  view  the  error  in  the  present 
case  has  arisen  from  the  accidental  omission  of  counsel  to  call  my 
attention  to  the  adjourned  motion  when  I  pronounced  my  judg- 
ment, an  omission  very  natural  at  a  time  when  counsel's  attention 
was  directed  to  matters  of  greater  importance." 

In  my  opinion,  if,  at  the  trial  of  an  action  in  which  two  claims 
are  joined,  one  only  is  tried,  and  without  the  fault  of  either  party 
judgment  is  entered  on  the  whole  case,  it  can  be  amended  both 
under  this  rule  and  under  the  inherent  power  of  the  Court.  This 
doctrine  applies  a  fortiori  when  a  Statute  expressly  requires 
both  causes  of  action  to  be  disposed  of.  But,  apart  from  this  ex- 
press rule,  the  point  is,  in  my  opinion,  concluded  by  decisions  of 
the  highest  authority. 

In  In  re  Swire ;  Melloi*  v.  Swire  (3)  an  application  was  made 
to  the  Court  of  Appeal  to  vary  a  judgment  which  had  been 
passed  and  entered.  Cotton  L.J.  said  (4) : — "  What  we  intended  to 
decide,  and  did  decide,  was  simply  the  construction  of  the  will, 
which,  of  course,  would  apply  to  that  which  the  testator  had  at 
the  time  of  his  death,  and  anything  which  is  to  be  treated  as  if  it 
had  been  his  at  the  time  of  his  death.  If  there  is  any  question  as 
to  what  is  to  be  so  treated  we  did  not  decide  it.  I  doubt  whether 
the  order  as  passed  and  entered  could  be  construed  as  deciding 
any  of  those  questions,  but  as  it  is  considered  to  be  doubtful 
whether  it  does  not,  we  ought  not,  in  my  opinion,  to  allow  this 
record  to  stand  in  such  a  form  as  that  it  may  be  contended  that 

(1)  14  Ch.  D.,  642.  (3)  30  Ch.  D.,  239. 

(2)  14  Ch.  D.,  542,  at  p.  561.  (4)  30  Ch.  D.,  239,  at  p.  244. 
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it  has  decided  questions  which  were  never  before  us,  and   vrhich 
we  never  meant  to  decide." 

Lindley  L.J.  said  (1): — "  This  case  has  raised  a  discussion  of 
some  importance,  because  it  was  contended  that  when  once   the 
order  of  the  Court  was  passed  and  entered  it  could  not  be   put 
right,  even  altliough  as  drawn  it  did  not  express  the  order  as 
intended  to  be  made.     I  protest  against  any  such  notion.     There  • 
is  no  such  magic  in  passing  and  entering  an  order  as  to  deprive 
the  Court  of  jurisdiction  to  make  its  own  records  true,  and  if  an 
order  as  passed  and  entered  does  not  express  the  real  order  of  the 
Court,  it  would,  as  it  appears  to  me,  be  shocking  to  say  that   tlie 
party  aggrieved  cannot  come  here  to  have  the  records  set  right,  but 
must  go  to  the  House  of  Lords  by  way  of  appeal.     According  to 
the  old  practice  there  was  no  difficulty,  because  the  ordinarj- 
practice  in  the  Chancery  Division  was,  that  after  a  decree  or 
order  had  been  passed  and  entered,  any  error  could  be  put  right 
by  an  application  to  rehear,  unless  the  order  had  been  inrolled. 
After  inrolment  the  Court  had  no  power  over  its  decree.     But 
even  then  there  was  power  to  vacate  the  inrolment  on  proper 
grounds,  and  when  that  had  been  done  tlie  Court  again  ha<i 
power  over  its  own  decree.      Now,  rehearing  has  been  abolished, 
and  inrolment  has  become  obsolete,  but  does  it  follow  from  that 
that  the  Court  cannot  correct  a  blunder  of  the  kind  I  have 
assumed  ?     I  maintain  that  it  has  such  a  power,  and  I  am  glad  to 
find  that  Lord  Penzance  and  the  House  of  Lords  have  asserted  it. 
It  appears  to  me,  therefore,  that  if  it  is  once  made  out  that  the 
order,  whether  passed  and  entered  or  not,  does  not  express  the 
order  actually  made,  the  Court  has  ample  jurisdiction  to  set  that 
right,  whether  it  arises  from  a  clerical  slip  or  not." 

Bowen  L. J.,  said  (2): — "But  suppose  the  proper  practice  has 
not  been  followed,  is  it  a  consequence  of  that  that  this  Court  has 
no  jurisdiction  over  the  matter  to  set  wrong  right  ?  I  think  the 
true  view  is,  as  stated  by  the  Lord  Justice  Cottoii,  that  everj^ 
Court  has  inherent  power  over  its  own  records  as  long  as  those 
records  are  within  its  power,  and  that  it  can  set  right  any  mis- 
take in  them.  It  seems  to  me  that  it  would  be  perfectly  shock- 
ing if  the  Court  could  not  rectify  an  error  which  is  really  the 

(1)  30  Ch.  D.,  239,  at  p.  246.  (2)  30  Ch.  D.,  239,  at  p.  247. 
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error  of  its  own  minister.     An  order,  as  it  seems  to  me,  even  H,  C.  ot  A. 
-^hen  passed  and  entered,  may  be  amended  by  the  CJourt  so  as  to        ^®^* 
carry  out  the  intention  and  express  the  meaning  of  the  Court  at     Ivanhoe 
the  time  when  the  order  was  made,  provided  the  amendment  be    ^^^^  ^^*" 

^  PORATION 

made  without  injustice  or  on  terms  which  preclude  injustice.  I/td. 
The  Lord  Justice  Lindley  has  pointed  out  that  this  power  which  Symonds. 
^re  are  now  asserting  is  a  power  which  was  always  possessed  by 
the  Courts  of  Chancery  under  the  old  system.  On  that  point  I 
say  nothing.  But  I  venture  to  add  this,  that  it  is  a  power  which 
has  been  exercised  for  hundreds  of  years  by  the  Common  Law 
Courts,  and  it  would  indeed  be  strange  if  the  power  were  found 
to  have  disappeared  when  the  Court  of  Appeal  was  created  by 
the  Judicature  Act  Lord  Penzanfice,  speaking  as  a  common 
law  lawyer,  was  well  justified,  as  one  would  expect  from  a  Judge 
of  his  great  distinction,  in  saying  that  at  common  law  it  was 
always  understood  that  the  Court  had  the  power  to  make  these 
corrections.  When  there  was  any  mistake  which  could  be 
ascribed  to  the  officers  of  the  Court,  judgments  at  common  law 
could  always  be  amended  in  the  term,  and  in  some  cases  after  the 
term  in  which  they  were  pronounced. 

"  It  seems  to  me  that  there  is  inherent  power  in  this  Court  to 
do  what  is  asked.  1  do  not  think  it  is  necessary  to  fall  back 
tipon  the  rules,  though  I  think  rules  might  be  discovered  which 
would  be  found  to  assert  the  existence  of  this  power  in  the 
Court." 

The  case  referred  to  by  Lindley  and  Bowen  L. JJ.  is  Lawrie  v. 
Lees  (1)  in  which  Lord  Penzance,  moving  the  judgment  of  the 
House  of  Lords,  said  : — "  The  motion  which  I  shall  make  to  the 
House  will  be  that  the  judgment  of  the  Court  below  be  affirmed 
with  costs,  and  that  that  be  done  without  prejudice  to  any 
application  which  the  appellant  may  be  advised  to  make  to  the 
Court  below  to  vary  this  order  for  the  purpose  of  making  its 
meaning  more  plain.  1  cannot  doubt  that  under  the  original 
powers  of  the  Court,  quite  independent  of  any  order  that  is  made 
under  the  Judicature  Act,  every  Court  has  the  power  to  vary  its 
own  orders  which  are  drawn  up  mechanically  in  the  registry  or  in 
the  office  of  the  Court — to  vary  them  in  such  a  way  as  to  carry  out 

(1)7  App.  Cas.,  19,  at  p.  34. 
VOL.  IV.  43 
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H.  C.  Of  A.  its  own  meaning,  and  where  language  has  been  used  which  is 
doubtful  to  make  it  plain.  I  think  that  power  is  inherent  in 
every  Court.  Speaking  of  the  Courts  with  which  I  have  been 
more  familiar  all  my  life,  the  Common  Law  Courts,  I  have  no 
doubt  that  that  can  be  done,  and  I  should  have  no  doubt  that 
it  could  also  be  done  by  the  Court  of  Chancery.  Moreover, 
having  regard  to  the  orders  made  under  the  Judicature  Act,  I 
should  myself  have  thought  that  it  would  very  well  have  come 
under  those  orders.  I  recommend  your  Lordships  not  to  make 
any  variation  of  this  order,  but  to  affirm  it  as  it  stands  i^thout 
prejudice  to  any  such  application  to  the  Court  below."  In 
Hatton  V.  Harris  (1)  an  application  was  made  to  correct  a  decree 
pronounced  in  1853.  Lord  Watson  said  (2): — "I  can  hardly 
conceive  that  the  learned  Judge  who  made  the  decree  could  have 
had  any  one  of  these  things  in  his  contemplation.  A  perusal  of 
the  decree  itself  satisfies  me  that  he  never  dealt  or  meant  to  deal 
with  any  question  of  extending  interest,  or  of  varying  the  rights 
of  creditors,  and  that  he  intended  his  decree  to  be  drawn  up  in 
conformity  with  the  legal  rights  of  the  creditors  as  tliese 
appeared  in  the  report  of  the  Master  and  relative  schedules. 

"  When  an  error  of  that  kind  has  been  committed,  it  is  always 
within  the  competency  of  the  Court,  if  nothing  has  intervened 
which  would  render  it  inexpedient  or  inequitable  to  do  so,  to  cor- 
rect the  record  in  order  to  bring  it  into  harmony  with  the  order 
which  the  Judge  obviously  meant  to  pronounce.  The  correction 
ought  to  be  made  upon  motion  to  that  effect,  and  is  not  matter 
either  for  appeal  or  for  rehearing.  The  law  upon  this  point  was 
fully  and  satisfactorily  discussed  by  the  late  Lord  Justice  Cotton 
in  Mellor  v.  Swire  (3),  an  authority  which  appears  to  me  fully  to 
bear  out  the  proposition  I  have  just  stated." 

Finally,  in  Milaon  v.  Carter  (4),  Lord  Hobhotiae,  delivering  the 
opinion  of  the  Privy  Council,  said : — "  Their  Lordships  do  not 
doubt  that  the  Court  has  power  at  any  time  to  correct  an  error 
in  a  decree  or  order  arising  from  a  slip  or  accidental  omission, 
whether  there  is  or  is  not  a  general  order  to  that  effect.  A 
recent  instance  of  the  exercise  of  this  power  occurred  in  a  case  of 


(1)  (1892)  A.C.,  547. 

(2)  (1892)  A.C.,  547,  at  p.  560. 


(3)  30  Ch.  D.,239. 

(4)  (1893)  A.C.,  638,  at  p.  64a 
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Hatton  V.  Harris  (1)  before  the  House  of  Lords,  where  an  error   W.  C.  of  A. 
arising  from  an  accidental  omission  was  corrected  after  the  lapse 
of  forty  years.     The  House  of  Lords  in  that  case  approved  the 
views  expressed  by  the  Court  of  Appeal  in  Mdlor  v.  Stvire  (2)." 

I  am,  therefore,  of  opinion  that  the  Supreme  Couit  had  power 
to  correct  the  original  judgment  as  drawn  up,  and  that  McMillan 
J.  was  therefore  right  in  proceeding  to  assess  the  compensation. 

If,  however,  the  objection  were  otherwise  fatal,  leave  should 
be  given  to  appeal  from  the  order  of  the  Full  Court  affirming 
the  judgment  of  November  1903.  But  the  necessity  as  well  as 
the  propriety  of  this  course  was  denied  in  Lawi*ie  v.  Leea  (3)  and 
in  Hatton  v.  Harris  (1). 

The  only  answer  that  can  be  made  to  such  an  application  is 
that  the  applicant  had  by  conduct  or  by  laches  lost  his  right. 
No  such  suggestion  can  be  made  in  this  case.  I  am,  therefore, 
of  opinion  that  the  order  appealed  from  should  be  discharged, 
and  the  order  of  McMillan  J.  restored. 


Barton  J.  I  am  of  the  same  opinion,  though  on  one  point  on 
slightly  different  grounds.  I  will  first  discuss  the  argument  that 
the  woi*ds  in  sec.  9  : — "  The  injury  is  one  for  which  the  employer 
is  not  liable  in  such  action,"  apply  solely  to  cases  in  which  the  kind 
of  injury  for  which  the  action  is  brought  is  not  actionable  ;  that 
where  the  plaintifl'  would  be  entitled  to  succeed  if  the  matter 
rested  solely  upon  the  injury  and  the  surrounding  circumstances, 
such  as  negligence,  but  there  is  a  defence  by  way  of  confession 
and  avoidance,  founded  on  facts  apart  from  the  injury,  and 
judgment  is  given  for  the  defendant,  the  case  does  not  come 
within  the  words  of  the  section  so  as  to  entitle  the  Court  after- 
wards to  assess  compensation,  if,  in  its  opinion,  the  defendant 
would  have  been  liable  to  pay  compensation  under  the  Workers' 
Compensation  Act.  I  am  not  able  to  agree  with  that  argument, 
And  for  this  reason,  as  I  put  it  during  the  progress  of  the  case. 
It  is  true  that  the  words : — "  The  injury  is  one  for  which  the 
employer  is  not  liable  in  such  action,"  are  open  to  two  con- 
jstructions.     It  is  true  also  that  the  construction  for  which  Mr. 


(I)  (1892)  A. C,  647. 


(2)  30  Ch.  D.,2d9. 
(3)  7  App.  Cas.,  19. 
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H.  0.  or  A.  Northmore  contended  is  one  quite  within  the  words  of  the 
section.  Whether  it  should  be  adopted  or  not,  it  seems  to  me, 
depends  on  the  consideration,  that,  where  you  find  an  ambiguity 
in  an  Act  and  have  a  difficulty  in  solving  it  by  the  context,  you 
have  t6  decide  which  of  the  constructions  open  to  you  is  the 
more  reasonable,  and  choose  that  one.  I  have  not  been  able 
to  find  any  reason  why  the  legislature  should  be  held  to  have 
limited  its  gift  in  the  way  contended  for.  If  the  liability  were 
tlius  restricted,  then  it  seems  to  me  that  the  remedial  intention 
of  the  legislature,  as  evidenced  in  the  whole  purview  of  the 
Act,  would  not  be  fulfilled.  It  is  an  Act  which  (although  it 
contains  some  sections  of  repeal)  nevertheless  very  largely  extends 
the  rights  and  remedies  of  the  worker.  In  proceedings  taken 
under  the  Act  a  number  of  the  defences  which  used  to  beset 
him,  some  technical,  some  substantial,  are  cut  away,  and,  upon 
certain  observances  by  way  of  notice  and  the  time  of  bringing 
his  suit,  the  Act  enables  him  to  claim  those  rights,  subject  to 
certain  limits  as  to  the  scale  of  compensation.  Looking  at  the 
whole  scope  of  the  Act,  its  purpose  is  to  enable  the  worker, 
in  spite  of  difficulties,  to  obtain  those  rights  so  long  as  he  has 
adopted  the  procedure  laid  down.  Then  we  have  sec  9,  designed, 
as  I  think,  to  secure  him  compensation  assessed  under  the  Act 
where  he  would  have  succeeded  by  taking  advantage  of  it  instead 
of  mistakenly  pursuing  another  remedy.  If  the  construction 
were  limited  to  the  degree  contended  for  by  Mr.  Northmore,  we 
should  have  this  result.  Suppose  a  workman  brings  an  action  to 
recover  compensation  independently  of  the  Act,  thinking,  rightly 
or  wrongly,  that  he  can  do  better  by  proceeding  under  the 
Employers*  Liability  Act  or  by  an  action  at  common  law  for 
negligence.  It  is  alleged  against  him  and  proved  that  he  has 
agreed  with  his  employer,  or  has  elected — perhaps  only  in  a 
technical  sense — to  take  his  amends  under  the  Workers'  Gompen* 
satioii  Act  instead  of  by  the  independent  action  he  has  brought. 
Then  he  is  to  be  precluded  from  claiming  assessment  under  the 
Wo^'kers'  Covipensation  Act ;  while  if  he  had  been  defeated  by  the 
application  of  the  maxim  volenti  nonfit  injuria,  or  the  doctrine  of 
common  employment,  he  would  nevertheless  have  been  entitled  to 
claim  under  the  Workers'  Compensation  Act.     I  cannot  think  that 
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the  legislature  intended  such  a  limitation,  nor  can  I  see  why  we   H.  C.  of  A. 
should  say  that  such  a  circumstance  as  his  having  apparently        ^®^* 
preferred  compensation  under  the  Act  debars  the  Court  in  which     ivanhok 
he  has  proceeded   from   assessing  such  compensation,   notwith-    GoldCoh- 
standing  the  failure  of  the  independent  action.   The  section  itself        Ltd. 
certainly  gives  one  no  reason  why  the  question  should  be  settled     Stmokds. 
by  inquiring  whether  the  defence  is  one  of  the  old  common  law 
defences,  or  whether  it  is  one  that  arises  under  this  Act  in  respect 
of  the  independent  action,  and  I  find  no  words  in  the  rest  of  the 
Act  which  show  that  such  a  criterion  ever  presented  itself  to  the 
legislature.     Between  the  two  constructions,  then,  I  adopt  that 
which  appears  to  be  the  more  reasonable,  and  on  that  part  of  the 
section  I  think  that  the  argument  of  Mr.  Northmore   cannot 
succeed.     As  to  the  other  question,  that  is  to  say,  the  question 
whether  McMillan  J.  was  right  in  assessing  compensation  when 
he  did  so,   I  have  carefully  considered  the  reasons  which  His 
Honor  gave  for  his  judgment  at  the  trial,  and  have  come  to  the 
conclusion  that  in  then  deciding  that  there  had  been  an  agreement 
between  the  plaintifl  (now  respondent)  and  the  defendant  com- 
pany (now  appellants)  that  the  former  should  receive  compensa- 
tion under  the  Workers*  Ccmipenaatimi  Act,  the  learned  Judge 
was  expressing  (1)  the  opinion  that  the  action  did  not  lie,  and  (2) 
the  further  opinion  that  the  appellant  company  would  not  have 
been  liable  to  pay  compensation  under  the  Act,  for  the  reason 
that  the  agi-eement  had  ousted  the  jurisdiction   of   the   Court 
under  sec.  8,  and  also  his  own  jurisdiction  to  assess  compensation 
under  sec.  9.     If  I  am  right  in  this  conclusion,  then  the  judgment 
entered  is  so  far  a  correct  record  of  the  "  determination  "  of  the 
Court.     On  that  determination  and  at  that  stage  it  was  not  for 
McMillan  J.   to    assess    compensation.      The  respondent   then 
appealed  to  the  Full  Court  by  way  of  new  trial  motion,  and  his 
appeal  was  defeated ;  the  Court  ordering  "  that  the  judgment 
obtained  in  this  action  should  stand  and  the  said  motion  for  a 
new  trial   should   be   dismissed."      But  the   Court  upheld  the 
decision  on  grounds  different  from  those  which  had  commended 
themselves  to  McMillan  J.     They  did  not  think  it  necessary  to 
decide  whether  there  had  or  had  not  been  an  agreement  between 
the  parties.    Seeing  that  the  respondent  had,  after  due  notice  and 
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within  tlie  prescribed  time,  "  claimed  compensation  payable  under 
the  conditions  of  the  Workers*  CoTnpensation  Act,  in  respect  of 
personal  injury  sustained,  and  that  he  had  received,  and  given 
receipts  for,  a  number  of  payments  at  the  rate  of  half  the  weekly 
payments  he  should  have  earned,"  being  the  maximum  rate 
recoverable  under  the  Act,  their  Honors  held  that,  being  put  to 
an  election  by  sec.  7,  he  had  made  his  election  to  take  compensa- 
tion under  the  Act,  and  that  therefore  "  the  injury  was  one  for 
which  the  employer  was  not  liable  "  in  an  action  independently 
of  the  Act. 

But  the  decision  that  the  respondent  had  made  his  election  was 
a  decision  that  the  action  for  negligence  must  fail  because  the 
only  liability  of  the  appellant  company  was  to  pay  compensation 
under  the  Act.  If  there  was  no  agreement,  and  their  Honors 
declined  to  say  that  there  was  one,  then  the  claim  under  the  Act 
was  not  barred.  Consequently  their  order  was  in  form  obviously 
incorrect  and  defective.  Either  they  did  not  apply  their  minds 
to  sec.  9  at  all,  w^hich  should  not  be  lightly  inferred,  or  they  must 
have  determined  under  that  section  (1)  that  "the  injury  was  one 
for  which  the  employer  was  not  liable  **  in  the  action,  and  (2) 
that  he  would  have  been  liable  to  pay  compensation  under  the 
Act.  And  as  this  was  the  necessary  meaning  of  their  determin- 
ation, either  they  should  have  embodied  it  in  their  order  or  they 
should  afterwards  have  held  it  to  be  their  meaning. 

Now  I  have  already  said  that,  in  my  view,  McMUldu  J. 
decided  that  there  was  an  agreement  which  would  bar  both  the 
action  for  negligence  and  the  claim  for  compensation.  Having 
come  to  that  decision,  how  could  he  possibly  have  assessed  com- 
pensation at  that  stage — the  close  of  the  trial  ?  Up  to  then  the 
Court  had  not  determined  that  the  employer  "  would  have  been 
liable  to  pay  compensation  under  the  Act."  It  was  not  entitled 
to  assess  such  compensation  until  there  was  such  a  determination. 
Therefore  it  was  only  when  the  Full  Court  had  decided  that  the 
respondent  had  elected  his  remedy,  and  that  therefore  his  action 
for  negligence  must  fail,  that  it  became  apparent  that  there  was 
no  possible  defence  to  his  still  subsisting  claim  for  compensation 
under  the  Act,  and  it  was  not  until  then  that  it  became  the  duty 
of  "  the  Court  in  which  the  action  was  tried  "  to  assess  the  com- 
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pensation.     Now,  it  is  well  to  remember  at  this  stage  that  this  H.  C.  of  a. 
judgment  of  the  Full  Court  has  not  been  appealed  from  by  either 
party.      The  present  appeal  is  from  a  subsequent  decision  of  the 
Full  Court  which  arose  thus : — In  view  of  the  words  in  sec.  9, 
**  the  Court  in  which  the  action  is  tried  shall  assess  such  compen- 
sation," which,  as  they  occur  in  this  Act,  are  not  dependent  on 
the  exercise  by  the  plaintiff  of  an  option,  as  in  the  English  Act,  it 
-was  equally  open  to  either  party  to  apply  for  assessment  after  the 
judgment  of  the  Full  Court  on  the  first  appeal.      The  company 
applied  to  the  Court  in  which  the  action  was  tried  to  assess  that 
compensation.     McMillan  J.,  after  hearing  argument,  interpreted 
the  reasoning  of  the  Full  Court  correctly,  and  assessed  compensa- 
tion on  the  basis  of  the  payments  which  the  plaintiff  had  already 
received,  the  basis  laid  down  by   the  Second  Schedule  of  the 
Workers*  Compensation  Act     From  the  compensation  so  arrived 
at   His   Honor  deducted  the  company's  costs  of  the  action  in 
-which  Symonds  had  failed,  and  ordered  judgment  to  be  entered 
for  the  balance.     Again  there  was  an  appeal  to  the  Full  Court, 
and  the  Full  Court  held  that  there  could  be  only  one  judgment, 
that  the  application  to  assess  was  too  late,  and  that  at  that  stage 
of  the  proceedings,  judgment  having  been  entered  up  before  the 
agreement,  the  appellant  company   were   barred   from   having 
compensation  assessed.     As  so  often  happens  in  Courts  of  Justice, 
the  present  fight  really,  though  not  outwardly,  turns  largely 
on  a  question  of  costs,  as  a  reference  to  the  concluding  words  of 
sec.  9  will  suggest.     But  the  question  for  this  Court  is  much 
more  important  than  that.      A  right  is  given  to  the  plaintiff 
under  sec.  9.     If  we  decide  that  in  such  circumstances  compensa- 
tion  may   not  be   assessed,  we  shall  be  going  far  to  frustrate 
the  efforts  of   the  legislature   to  prevent  a  circuity  of  action 
the  continuance  of  which  may  be  very  harassing  to  the  class  for 
whom  the  protection  of  this  Act  is  designed.     Now,  the  first 
thing  that  strikes  one  in  relation  to  the  judgment  on  the  second 
appeal  is,  as  I  have  put  it,  that  the  Full  Court,  upon  the  judg- 
ment on  the  fii-st  appeal,  either  had  not  applied  their  minds  to 
the  operation  of  sec.  9,  or  must  be  taken  to  have  decided,  though 
they  were  determining  an  appeal  which  applied  solely  to  the 
action  for  negligence,  that  the  claim  for  compensation  was  still 
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H.  C.  OF  A.  open.  Whichever  way  we  take  that,  it  seems  to  me  there  is  equal 
^  chance  of  justice  being  defeated.     I  shall  not  traverse  the  de- 

cisions to  which  His  Honor  has  referred — which  I  have  carefnlly 
considered — ^but  I  point  to  this,  that  the  Court  in   which  the 
action  is  tried  is  bound  in  my  judgment  to  assess  the  compensa- 
tion whichever  party  applies  for  it.     It  is  not,  as  in  the  case  of 
Edwards  v.  Godfrey  (1),  necessary  under  this  Act  that  the  claim 
for  compensation  should  be  made  immediately  after  the  decision 
in  the  action.     That  decision  of  Edwards  v.  Godfrey  {1)  ^vas,  I 
think,  founded  upon  words  which  are  not  contained  in  this  Act, 
"  shall  proceed  to  assess  such  compensation."    Therefore,  in  my 
view,  it  is  not  necessary  that  the  application  to  assess  compensa- 
tion should  be  made  immediately  upon  the  judgment  in  the  Court 
of  first  instance.     In  fact,  if  it  were  necessary  here,  tliis  curious 
result  would  follow,  that  where  the  Judge  decides  that  an  action 
fails,  not  only  as  an  action  independent  of  the  Act,  but  also  as  a 
claim  under  the  Act,  then  if  he  is  right  as  to  the  first,  but  wrong 
as  to  the  second,  compensation  cannot  be  assessed  at  all,  even 
if  he  is  set  right  on  appeal ;  if  it  must  be  assessed  at  the  trial  or 
not  at  all,  then  the  right  given  under  sec.  9  is  absolutely  taken 
away  in  such  a  case.     That  was  never  the  meaning  of  the  legis- 
lature.    But  if  it  is  not  necessary  in  law  to  assess  the  compensa- 
tion immediately  upon  the  decision  of  the  Court  of  firet  instance, 
then  it  is  open  to  assess  it  later  on.     At  what  time  then  is  the 
right  to  assess  compensation  barred  ?     Is  it  barred  even  when 
the  Court  of  first  instance — "  the  Court  in  which  the  action  was 
tried  " — has  been  applied  to  as  soon  as  possible,  after  it  has  been 
set  right  on  appeal  ?     I  am  clearly  of  opinion  that  it  is  not  so 
barred,  and  that  the  Act  must  be  observed.     But  it  is  said  there 
was  a  judgment  standing  in  the  way  because  the  judgment  of 
the  Court  of  first  instance  (amved  at  no  doubt  upon  grounds 
which   barred   both   the  independent  action  and  the   claim  for 
compensation)  was  allowed  to  stand  by  the  Court  of  Appeal  on 
grounds  which  only  applied  to  the  written  statement  of  claim 
and  not  to  the  right  of  recovery  given  (notwithstanding  that 
statement  of  claim)  by  sec.  9.     Technically  there  was  one  judg- 
ment ;  technically  also — if  we  look  at  sec.  9 — the  time  for  enter- 

(1)  (1899)2Q.B.,  333. 
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ing  final  judgment  is  after  the  assessment  of  compensation  and  not 
before  it.  A  hyper-technical  construction  is  likely  to  defeat  the 
Act  in  every  way,  but  as  the  Court  has  a  statutory  duty  to  assess 
compensation,  I  am  of  opinion  that  any  order  drawn  up  which,  in 
form,  would  prevent  the  performance  of  that  statutory  duty  must 
not  be  allowed  to  stand  in  the  way  of  the  doing  of  complete  justice 
between  the  parties  by  a  Court  of  final  resort.  Where  the  Act 
says  that  after  a  determination — whether  you  call  it  a  judgment 
or  not,  or  whether  you  draw  up  a  judgment  at  a  stage  when  you 
ought  not  to  have  drawn  it  up  in  the  Court  of  first  resort — there 
is  still  nevertheless  a  right  of  compensation,  then  the  proceedings 
in  the  whole  action  are  not  complete  until  assessment  is  made.  It 
seems  to  me  that  the  first  judgment,  even  if  drawn  up,  is  in  the 
position  of  an  interlocutory  order  within  the  meaning  of  the 
decision  in  the  case  of  Maharajah  Moheshur  Sing  v.  Bengal 
GovemTuent  (1),  cited  by  His  Honor,  and  therefore  that  that  order 
could  be  corrected.  Again,  on  the  authorities  cited,  the  Court, 
in  my  judgment,  on  the  second  appeal,  ought  itself  to  have  cor- 
rected its  order  made  on  the  first  appeal.  It  had  ample  authority 
to  do  so,  if  there  is  any  meaning  in  the  cases  which  His  Honor  has 
just  cited.  But  if  the  Court  ought  to  have  so  corrected  its  order 
that,  notwithstanding  the  fact  of  its  having  been  drawn  up,  the 
obligation  of  the  Court  to  assess  compensation  would  be  dis- 
charged, then  this  Court  has  a  further  right  under  sea  37  of  the 
Judiciary  Act  1903,  which  enacts  that  "  The  High  Court  in  the 
exercise  of  its  appellate  jurisdiction  may  affirm  reverse  or  modify 
the  judgment  appealed  from,  and  may  give  such  judgment  as 
ought  to  have  been  given  in  the  first  instance."  Now,  "  in  the 
fiwat  instance,"  I  take  it,  for  the  purpose  of  this  section,  means  in 
the  order  appealed  from.  It  was,  in  my  opinion,  the  duty  of  the 
Full  Court,  on  appeal,  to  correct  its  own  prior  order  if  that  course 
became  necessary  for  the  purpose  of  seeing  that  justice  was  done, 
instead  of  allowing  the  second  appeal  upon  what  seem  to  me  the 
highly  technical  grounds  on  which  it  was  allowed.  It  was  open 
to  them  to  choose  between  the  allowance  of  that  technicality  and 
the  making  of  a  corrective  order  within  an  established  jurisdic- 
tion.    If  the  latter  ought  to  have  been  done — and  I  am  of  opinion 

(1)7  Moo.  Ind.  App.,  283. 
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it  ought — then  under  sec.  37  of  the  Judiciary  Act  1903  it  is  open 
to  us  now  to  give  such  judgment,  and  so  correct  the  proceedings 
that  the  technicality  may  fail,  and  that  the  record  of  the  Court 
may  so  stand  that  final  justice  may  be  done  by  the  Court  of 
Appeal.  For  these  reasons  I  agree  with  the  learned  Chief  Justice, 

HiGGiNS  J.  I  regret  that  I  cannot  see  this  matter  in  the  li^ht 
in  which  my  learned  colleagues  see  it.  My  only  satisfaction  is 
in  feeling  that  the  circumstances  are  so  complicated  and  ex- 
ceptional that  the  same  precise  difiiculty  is  not  likely  to  occur 
again.  This  is  an  appeal  from  a  decision  of  the  Full  Court  on  a 
motion  by  a  defendant  employer  to  assess  compensation  for  an 
injury  resulting  to  an  employ^  from  an  accident.  It  is  the  irony 
of  this  unfortunate  litigation  that  the  employer  seeks  to  have 
damages  assessed  against  himself,  and  that  the  employe  opposes 
the  attempt.  I  understand  that  the  employer's  object  is  to  get  a 
deduction  from  the  compensation  (by  virtue  of  sec.  9  of  the 
Wm^kers'  CoTnpensation  Act  1902),  of  the  extra  costs  caused  by 
the  employ^  bringing  an  oixiinary  action  in  the  Supreme  Court 
instead  of  instituting  proceedings  in  the  Local  Court  under  sec.  8. 
Apparently,  the  employe  believes  that  he  can  even  now  pro- 
ceed in  the  Local  Court  under  sec.  8,  and  that  the  costs  of  the 
action  in  which  he  has  failed  cannot  be  set  off  against  the  com- 
pensation to  be  awarded.  The  struggle  on  this  motion  raises,  to 
my  mind,  certain  points  of  fundamental  importance  to  the 
administration  of  justice ;  and  I  am  strongly  opposed  to  any 
order  being  made  tending  to  weaken  that  certainty  and  finality, 
as  between  litigants,  which  pertains  to  the  written  judgments  of 
a  Court,  as  passed  and  entered  or  otherwise  completed,  and  as  to 
which  neither  party  has  appealed. 

An  ordinary  action  was  brought  by  Symonds  against  the 
Ivanhoe  company,  his  employers,  for  injuries  received  in  the 
course  of  his  employment;  and  the  trial  took  place  before 
McMillan  J.  with  a  jury.  On  the  close  of  the  plaintiff's  case, 
the  learned  Judge  gave  an  ordinary  judgment  for  the  defendants 
with  costs.  This  judgment  was  final  in  form :  "  That  the 
plaintiff*  recover  nothing  against  the  defendants  ";  and  if  one  may 
look  at  the  reasons  given  by  the  Judge,  it  was  meant  to  be  final 
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and  conclusive  for  all  purposes — subject  to  the  usual  right  of  H.  C.  of  a. 
appeal.  He  meant  to  finally  dispose  of  the  case,  so  far  as  he 
ivas  concerned.  McMillan  J.  found  that  the  parties  had  made 
an  agreement  for  an  amount  to  be  paid  to  the  plaintiff,  and  that 
payments  had  been  made  under  the  agreement;  and  such  an 
agreement  would  be  an  effective  answer  to  any  claim  which  the 
plaintiff  might  make,  whether  at  common  law,  or  under  the  Em- 
ployers Liability  Act,  or  under  the  Workers  Compensation  Act 
This  judgment  was  duly  drawn  up,  and  passed  and  entered.  If 
anything  further  ought  to  have  been  done,  the  decision  was 
wrong,  and  the  plaintiff  had  a  right  of  appeal.  The  Judge  had 
determined  that  the  agreement  rendered  it  unnecessary  for  him 
to  inquire  whether  the  conditions  prescribed  in  sec.  9  of  the  Act 
had  been  fulfilled.  If  he  was  wrong  in  this  determination,  the 
remedy  was  appeal.  The  plaintiff  moved  the  Full  Court  for  a 
new^  trial ;  and  the  Full  Court  ordered  that  the  judgment  should 
stand,  and  that  the  motion  for  a  new  trial  should  be  dismissed. 
The  order  of  the  Full  Court  is  dated  the  10th  October  1904;  and 
no  appeal  has  been  made  therefrom  to  the  High  Court.  The 
judgment  of  McMillan  J.  is  therefore  binding  on  both  parties, 
absolutely.  I  need  hardly  qualify  this  statement  by  referring  to 
the  possibility  of  getting  special  leave  to  appeal  from  the 
judgment  to  the  High  Court  notwithstanding  that  the  prescribed 
time  for  such  an  appeal  has  elapsed ;  or  to  the  possibility  of  an 
action  of  review,  on  the  ground  of  a  mistake  or  miscarriage. 
There  has  not  been  any  application  for  special  leave  to  appeal 
from  the  judgment ;  and  we  have  not  to  deal  with  any  action  of 
review.  Such  an  application,  or  such  an  action,  if  successful, 
could  reopen  the  whole  judgment  on  its  merits,  and  would  enable 
the  plaintiff  to  impugn  the  adverse  rulings  of  McMillan  J.,  and 
of  the  Full  Court.  The  defendant  company  prefers  to  stand  upon 
its  rights  uuder  sec.  9  of  the  Workers'  Cirnippiisation^  Act. 

Before  passing  to  the  consideration  of  this  section,  I  ought  to 
say  that  according  to  the  report  of  the  application  to  the  Full 
Court  for  a  new  trial  (1),  the  Judges  seem  to  have  affirmed  the 
judgment  on  the  ground,  not  that  an  agreement  for  compensation 
had   been   proved,   but  that  by  giving  notice  of  accident  and 

(1)  7  W.A.  L.R.,  69. 
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H.  C.  OF  A.  making  a  claim  under  sec  11  of  the  Workers'  Compenstttion  Act, 
and  by  receiving  payments  from  the  employer,  the  plaintiif  had 
elected  to  take  compensation  under  the  Act,  and  was  consequently 
precluded  from  all  other  remedy.  If  we  are  on  the  present 
application  to  take  these  grounds,  as  well  as  the  written  order  on 
appeal,  into  consideration,  I  can  only  say  that  the  Full  Court 
ought  to  have  been  asked  to  vary  the  judgment  so  as  to  meet  their 
view  of  the  position,  and  so  as  to  permit  of  compensation  being 
assessed.  But  the  judgment  of  McMillan  J.,  was  allowed  to 
stand  without  variation — "  that  the  plaintiff  recover  nothing 
against  the  defendants."  The  order  of  the  Full  Court  was  duly 
passed  and  entered  or  otherwise  completed ;  but,  although  the 
defendants  allowed  the  judgment  and  the  order  of  the  Full  Court 
to  stand,  they  promptly  applied  to  McMillan  J.  to  assess  the 
compensation. 

Now,  sec.  9  is  as  follows.  [His  Honor  read  the  section  ainl 
continued.]  The  learned  Judge  did  assess  the  compensation,  on 
the  motion  of  the  defendants,  but  on  appe2il  to  the  Full  Court 
from  his  order,  his  order  of  assessment  was  discharged,  on  the 
grounds  (1)  tliat  sec.  9  contemplates  one  judgment,  and  one  only, 
and  there  is  no  power  to  assess  damages  on  application  after 
judgment ;  and  (2)  that  it  had  not  been  determined  in  the  action 
that  the  injury  is  one  for  which  the  employer  is  not  liable  in  such 
actions,  but  that  he  would  have  been  liable  to  pay  compensation 
under  the  Act.  If  it  were  necessary  to  determine  these  points,  I 
should  be  inclined  to  think  that  the  Full  Court  is  right.  To 
my  mind,  it  is  perfectly  clear  that  the  legislature  intended  to 
permit  one  judgment  only  in  such  action,  and  to  prevent  the 
expense  which  would  be  occasioned  by  successive  legal  pro- 
ceedings. The  machinery  provided  by  the  legislature  in  the  sec- 
tion is  definite  and  rigid  ;  and,  as  Btimuiide  J.  well  says,  it  is  mucli 
better  in  construing  a  piece  of  legislation  of  this  kind  to  follow 
the  strict  wording  of  the  Act  than  to  follow  a  method  of 
procedure  which  to  one's  own  mind  may  seem  very  desirable, 
but  which  the  legislature  has  not  thought  fit  to  provide.  But 
I  prefer  to  base  my  decision  on  this  ground — that  the  judg- 
ment of  the  primary  Judge  dated  the  2nd  November  1903, 
and  affirmed  by  the  Full  Court  on  the  10th  October  1904,  lu\s 
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long  since  become  binding  on  the  parties  to  the  litigation,  and  no  H-  C.  of  a 

1QAA 

attempt  ia  made  now  to  impeach  it.  The  defendants  know  that, 
if  it  were  set  aside,  it  must  be  set  aside  as  a  whole;  and  this 
result  the  defendants  probably  do  not  desire.  I  take  the 
judgment  to  mean,  on  its  face,  that  the  plaintiff  is  not  entitled  to 
recover  anything  in  the  action,  whether  by  way  of  ordinary 
damages  for  negligence,  or  by  way  of  compensation  under  the 
Workers'  Compensation  Act  I  cannot  see  what  jurisdiction  this 
Court  has,  on  an  appeal  from  an  order  on  a  motion  to  assess 
compensation,  to  alter  a  previous  judgment,  as  to  which  neither 
party  has  appealed  to  this  Court.  We  are  not,  in  my  opinion,  at 
libeHy  on  the  present  application  to  question  the  decision  em- 
bodied in  the  previous  judgment;  Attaimey-General  v.  Tomline 
(1).  This  judgment  of  the  2nd  November  1903  was  not  a  mere 
interlocutory  order,  such  as  would  bring  the  case  within  Order 
LVIIL,  r.  14.  The  Supreme  Court  itself  has  inherent  power  to 
rectify  the  judgment,  even  though  it  has  been  passed  and 
entered,  if  it  does  not  truly  represent  the  decision  which  the 
Court  pronounced.  But  it  cannot  be  pretended  that  the  Supreme 
Court,  speaking  through  McMillan  J.,  did  not  pronounce  to  the 
effect  that  the  plaintiff  was  not  entitled  to  recover  anything  in 
this  action,  or  that  the  Full  Court  did  not  pronounce  to  the 
effect  that  the  judgment  should  stand.  The  Supreme  Court  has 
power  also,  on  motion  or  summons,  to  correct  clerical  mistakes  in 
judgments,  or  errors  arising  therein  from  any  accidental  slip  or 
omission  (Order  XXVIII.,  r.  11).  But  this  rule  does  not,  in  my 
opinion,  apply  to  this  case.  The  learned  Judge  deliberately 
came  to  the  conclusion  that  there  was  an  agreement  between  the 
parties  which  deprived  the  plaintiff  of  all  rights  of  action  for  the 
injury;  and  I  do  not  think  that  this  Court,  wide  as  are  its 
powers,  should  take  upon  itself  to  say  that  there  has  been  an 
error  in  the  judgment  arising  from  any  accidental  slip  or 
omission.  If  there  was  an  error,  it  was  not  accidental :  it  was 
the  result  of  a  deliberate  finding;  and  the  Judge  intended  the 
judgment  to  be  in  the  form  in  which  it  now  stands.  In  one 
sense,  it  is  true  that  all  mistakes  of  a  Judge  are  *'  accidental "; 
but  that  is  not  the  sense  in  which  the  word  is  used  in  the  rule. 


(1)  5  Ch.  D.,  750;  lo  Ch.  I).,  150. 
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H.  C.  of  a.  If  it  were,  no  one  could  feel  any  confidence  in  acting  on  the 
formal,  written  judgment  of  the  Court  If  the  Judge  has  made 
a  mistake  in  his  decision,  the  remedy  is  appeal ;  and  if  no  appeal 
be  brought,  or  if  the  appeal  be  dismissed,  the  litigants  are  bound 
by  the  decision,  even  though  wrong.  The  authorities  are  well 
considered  by  Homer  J.  in  Ainawortli  v.  Wilding  (1).  In  that 
case,  the  learned  Judge  says  : — "  The  Court  has  no  jurisdiction, 
after  the  judgment  at  the  trial  has  been  passed  and  entered,  to 
re-hear  the  case.  That  is  clear.  Formerly  the  Court  of  Chancery 
had  power  to  re-hear  cases  which  had  been  tried  before  it  even 
after  the  decree  had  been  entered ;  but  that  is  not  so  since  the 
Judicature  Acts.  So  far  as  I  am  aware,  the  only  cases  in  which 
the  Court  can  interfere  after  the  passing  and  entering  of  the 
judgment  are  these: — (1)  Where  there  has  been  an  accidental 
slip  in  the  judgment  as  drawn  up — in  wiiich  case  the  Court  has 
power  to  rectify  it  under  Order  XXVIIL,  r.  11 ;  (2)  When  the 
Court  itself  tinds  that  the  judgment  as  drawn  up  does  not  cor- 
rectly state  what  the  Court  actually  decided  and  intended." 
Probably  also,  he  says,  the  Court  can  act  by  the  consent  of  the 
parties  :  In  re  Swire;  Mellor  v.  Swire  (2).  The  decision  actually 
pronounced  was  as  to  the  profits  of  collieries  in  which  the  testator 
was  interested  at  his  death,  but  the  order  as  drawn  up  applied, 
or  might  be  construed  as  applying,  to  the  profits  of  new  con- 
cerns accjuired  after  the  death.  In  Hattoii  v.  Harris  (3)  the 
whole  difficulty  arose  "  from  a  mere  slip  of  the  registrar  or  the 
registrar's  clerk."  In  Lawi'ie  v.  Leea  (4)  Lord  Penzance  merely 
said  that  "  every  Court  has  the  power  to  vary  its  own  orders 
which  are  drawn  up  mechanically  in  the  registry  or  in  the  office 
of  tlie  Court — to  vary  them  in  such  a  way  as  to  carry  out  its 
own  meaning,  and  where  language  has  been  used  which  is 
doubtful,  to  make  it  plain."  MiUon.  v.  Carter  (5)  was  a  mere 
case  as  to  costs,  which,  in  the  circumstances  of  the  case,  had  not 
been  provided  for.  The  order  of  the  Supreme  Court,  in  allowing 
an  appeal  to  go  to  the  Privy  Council,  had  provided  that  the 
costs  should  abide  the  judgment  of  the  Privy  Council,  but  had 
not  provided  for  the  case,  which  happened,  of  the  appeal  being 


(1)  (1896)  1  Ch.,  673,  at  p.  676. 

(2)  30  Ch.  I).,  239. 

(3)  (1892)  A.C.,  547,  at  p.  563,  per 


Lord  Macnaghten^ 

(4)  7  App.  Cas.,  19,  at  p.  35. 

(5)  (1893)  A.C.,  638. 
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dismissed  for  want  of  prosecution.  And  see  also  Preston  Bankinig  R-  ^-  o'  A- 
Co,  V.  AUsup  cfe  Sons  (i).  If  the  learned  Judge  made  an  error  in 
his  judgment,  the  remedy  was  by  appeal  to  the  Full  Court ;  and 
if  the  Full  Court  made  an  error  in  affirming  the  judgment,  or  in 
affirming  it  without  variation,  the  remedy  was  by  appeal  to  the 
High  Court :  Charles  Bright  &  Co.  Ltd.  v.  SeUav  (2).  I  can  find 
no  instance,  after  searching  DanielVs  Chancery  Practice,  and  the 
Anmtal  Practice  of  1906,  of  any  case  which  goes  so  far  as  to 
allow  a  final  judgment  duly  passed  and  entered,  or  otherwise 
completed,  to  be  corrected  as  proposed  by  this  motion.  The 
judgment  was  given  deliberately ;  the  written  judgment  duly 
expressed  what  the  Judge  meant  to  pronounce ;  the  new  order 
proposed  to  be  added  does  not  deal  with  items  of  costs  or  the 
computation  of  interest,  or  matters  purely  incidental  to  and 
within  the  scope  of  the  judgment,  as  in  Fritz  v.  Hohson  (3),  and 
other  such  cases ;  and  McMillan  J.  himself,  even  if  he  had  been 
asked  to  alter  his  judgment  on  the  ground  of  error,  would  have 
had,  in  my  opinion,  no  jurisdiction  to  do  so. 

In  such  a  case  as  this,  I  should  be  strongly  inclined  to  give 
special  leave  to  appeal  from  the  judgment  if  either  party  desired 
it  I  think  that  the  High  Court  has  power  to  give  such  leave, 
notwithstanding  the  lapse  of  so  long  a  time,  under  sec.  35,  (i.)  (6), 
of  the  Judiciary  Act  1903.  But  this  Court  will  not  give  such 
privilege  if  unsought.  As  for  the  present  application,  which  is 
practically  to  correct  a  final  judgment  on  the  ground  that  the 
Judge  ought  to  have  given  a  judgment  materially  and  sub- 
stantially difierent,  I  cannot  see  the  fairness  of  treating  the 
judgment  as  binding  on  one  litigant  if  it  is  not  to  be  binding  on 
the  other.  The  judgment  as  it  stands  should  be  taken  "  with  all 
faults  "  (if  any). 

For  these  reasons,  I  am  compelled  to  difler  from  the  opinion  of 
my  colleagues ;  and  I  concur  with  the  opinion  of  the  Full  Court 
of  this  State,  that  the  order  made  on  the  motion  should  be  dis- 
charged. 

Appeal  allowed ;  order  of  Full  Court  discharged 
with   costs.     Appeal  to    Full    Court    dis- 


(1)  (1895)  I  Ch.,  141. 


(2)  (1904)  IK.B.,6. 
(3)  14  Ch.  D.,  542. 
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missed  with  costs.  Order  of  McMillan  J. 
i^estored.  Cause  remitted  to  Supreme 
Court 

Solicitors,  for  appellants,  Martin  &  Phillips, 
Solicitors,  for  respondent,  Ewivg,  Penny  &  Hill. 

K  G.  P. 
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Winding-up — Proof  of  dtht — Hiring  agreemeM — Acceleration  of  rent  ati  bretich 
— Liquidated  damages  or  penalty. 

The  question  whether  a  certain  sum  fixed  in  a  contract  to  be  paid  by  the 
person  committing  a  breach  of  its  provisions  la  to  be  treated  as  a  penalty  or 
liquidated  damages  depends  upon  whether  the  sum  stipulated  for  can  or 
cannot  be  regarded  as  "  a  genuine  pre-estimate  of  the  creditor's  probable  or 
possible  interest  in  the  due  performance  of  the  principal  obligation." 

PuUic  Works  Commissioner  v.  HillSy  (1906)  A.C.,  368,  applied. 

In  an  agreement  for  the  leasing  of  a  patented  system  the  duration  of  the 
term  was  for  ten  years  ;  the  lessees  agreed  to  pay  rent  annually  in  advance, 
and  to  operate  the  system  continuously  upon  their  premises,  and  that  they 
would  not  remove  or  detach  the  system  or  any  part  of  it  or  make  changes  in 
it  or  use  it  unreasonably  or  improperly ;  the  lessors  on  their  part  were  to 
iustal  the  system  with  suitable  operating  machinery,  and  keep  it  in  repair, 
and  bear  the  risk  of  damage  by  fire.  The  system  was  to  remain  the  property 
of  the  lessors,  and  iu  case  of  any  breach  of  the  agreed  conditions  by  the 
lessees,  or  in  the  event  of  the  lessees*  bankruptcy,  the  whole  of  the  rent  for 
the  rest  of  the  term  was  immediately  to  become  due,  and  the  lessees  might 
also  enter  forthwith  on  the  premises  and  remove  the  system.  The  lessees,  a 
Joint  Stock  Company,  being  wound  up,  the  lessees  claimed  to  prove  in  the 
liquidation  for  the  whole  amount  of  the  ten  years'  rent.     Held  {0^ Connor  J. 
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disscntiDg),  that  by  the  agreement  an  absolute  obligation  was  imposed  on  the    H.  G.  of  A, 
lessees  to  pay  a  sum  equal  to  the  whole  ten  years'  rent  in  any  event,  with  a         1906. 
provision  that  it  might  be  paid  in  annual  instalments  so  long  as  certain  con-  ,      "^    »    * 

ditions  were  observed.  Lamson 

Store  Skb- 

Ptr  O'Cofinor  J.— The  contract  could  not  be  construed  as  naaking  the  whole  ^*^"  ^®*  ^^• 
amount  of  the  rent  payable  in  advance,  subject  to  a  condition  for  deferred      Russell 
payments.      The  principle  of  acceleration  of  payments  was  therefore  not    ^Vilkins  & 
applicable.  SonsJ^d. 

Decision  of  tbo  Supreme  Court  (Cooptr  C.J.)  reversed,    Lamson  Store  Ser- 
vice Co,  V.  Weideiibtich  dk  Co.* 8  Trustees,  7  W.A.L.R.,  166,  approved. 


Appeal  from  the  Supreme  Court  of  Queensland. 
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and  take  possession  ot  the  system,  ana  tne  wnoie  ot  toe  renc  lur 
the  remainder  of  the  term  should  immediately  become  due.  The 
system  was  to  remain  the  property  of  the  appellants,  unless 
purchased  by  the  respondents  within  thirty  days  of  installation 
for  £560  less  rental  already  paid.  Upon  the  installation  of  the 
system,  the  respondents  paid  £25,  but  were  ordered  to  be  wound 
up  two  months  later.  The  appellants  sought  to  prove  in  the 
winding-up  for  a  debt  of  £885,  being  the  whole  10  years'  rent 
less  the  £25  paid.  Cooper  C.J.  rejected  this  claim,  without  pre- 
judice to  the  right  to  prove  for  rent  actually  due  and  for  damages. 
From  this  decision  an  appeal  was  brought  to  the  High  Court. 


Power,  for  the  appellant.     The  question  is  whether  the  sum 
claimed  was  a  penalty  or  liquidated  damages.     The  cases  show  a 
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restored.  Cause  remitted  to  Supreme 
Court. 

Solicitors,  for  appellants,  Martin  &  Phillips, 
Solicitors,  for  respondent,  Ewivg,  Penny  &  Hill. 
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vouuub  uo  regaraea  as  *'  a  genuine  pre-estimate  of  the  creditor's  probable  or 
possible  interest  in  the  due  performance  of  the  principal  obligation." 

Public  Works  Cjmmiasioner  v.  HillSf  (1906)  A.C.,  368,  applied. 

In  an  agreement  for  the  leasing  of  a  patented  system  the  duration  of  the 
term  was  for  ten  years  ;  the  lessees  agreed  to  pay  rent  annaally  in  advance, 
and  to  operate  the  system  continuously  upon  their  premises,  and  that  they 
would  not  remove  or  detach  the  system  or  any  part  of  it  or  make  changes  in 
it  or  use  it  unreasonably  or  improperly ;  the  lessors  on  their  part  were  to 
iustal  the  system  with  suitable  operating  machinery,  and  keep  it  in  repair, 
and  bear  the  risk  of  damage  b}*^  fire.  The  system  was  to  remain  the  property 
of  the  lessors,  and  iu  case  of  any  breach  of  the  agreed  conditions  by  the 
lessees,  or  in  the  event  of  the  lessees'  bankruptcy,  the  whole  of  the  rent  for 
the  rest  of  the  term  was  immediately  to  become  due,  and  the  leasees  might 
also  enter  forthwith  on  the  premises  and  remove  the  system.  The  lessees,  a 
Joint  Slock  Company,  being  wound  up,  the  lessees  claimed  to  prove  in  the 
liquidation  for  the  whole  amount  of  the  ten  years'  rent.     Held  {O'Connor  J. 
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dissenting),  that  by  the  agreement  an  absolute  obligation  was  imposed  on  the    H.  C.  of  A, 
lessees  to  pay  a  sum  equal  to  the  whole  ten  years'  rent  in  any  event,  with  a  1906. 

provision  that  it  might  be  paid  in  annual  instalments  so  long  as  certain  con-         ^  ■ »  "^ 

ditions  were  observed.  Lamson 

Store  Ser- 

Per  O'CoJinor  J. — The  contract  could  not  be  construed  as  making  the  whole  ^^^^  ^' 

amount  of  the  rent  payable  in  advance,  subject  to  a  condition  for  deferred      Russell 

payments.      The  principle  of  acceleration  of  payments  was  therefore  not    ^^  ilktns  k 

,.    ,  I                                                                                                                     Sons  Ltd. 
applicable.  

Decision  of  tbe  Supreme  Court  (Cooper  C.J.)  reversed.    Lamaon  Store  Ser- 
vice Co,  V.  Weidenbcich  dt  Co.^8  Trustees^  7  W.A.L.R.,  166,  approved. 

Appeal  from  the  Supreme  Court  of  Queensland. 

The  appellants  furnished  the  respondents'  store  premises  with 
a  patented  cash  cable  tramway  system,  for  conveyance  of  money 
and  dockets  in  their  store,  under  a  hiring  agreement.  The 
appellants  were  to  instal  the  system  with  its  motive  power,  and  to 
bear  the  cost  of  repairs  and  risk  of  damage  or  loss  by  fire.  The 
respondents  were  to  lease  the  system  for  10  years  at  £91  a  year 
payable  in  advance ;  to  pay  for  cost  of  alterations  ;  to  keep  the 
system  continuously  operating  during  the  term  of  the  lease,  and 
only  on  their  premises,  without  detaching  or  removing  any  part 
of  the  system.  Upon  breach  of  any  of  the  conditions  of  the 
agreement  on  the  part  of  the  respondents,  or  if  the  system 
became  liable  to  attachment  for  debt  or  bankruptcy  of  the 
respondents,  the  appellants  might  forthwith  enter  without  notice 
and  take  possession  of  the  system,  and  the  whole  of  the  rent  for 
the  remainder  of  the  term  should  immediately  become  due.  The 
system  was  to  remain  the  property  of  the  appellants,  unless 
purchased  by  the  respondents  within  thirty  days  of  installation 
for  £560  less  rental  already  paid.  Upon  the  installation  of  the 
system,  the  respondents  paid  £25,  but  were  ordered  to  be  wound 
up  two  months  later.  The  appellants  sought  to  prove  in  the 
winding-up  for  a  debt  of  £885,  being  the  whole  10  years'  rent 
less  the  £25  paid.  Cooper  C.J.  rejected  this  claim,  without  pre- 
judice to  the  right  to  prove  for  rent  actually  due  and  for  damages. 
From  this  decision  an  appeal  was  brought  to  the  High  Court. 

Power,  for  the  appellant.  The  question  is  whether  the  sum 
claimed  was  a  penalty  or  liquidated  damages.     The  cases  show  & 
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H.  C.  or  A.  strong  tendency  towards  enforcing  the  agreement  between  the 

parties  if  they  could  reasonably  be  taken  to  have  contemplated 

Lamson      ^he  consequences  of  its   terma     In   Kemble  v.   Farren  (1)  the 

v^c'c^ltd.  ^'"o""*  ^"  ^«i<i »  p«°»i  «""^  <*««?•'«  "^P"^  r^o-^s  to  ^ 

'■         contrary.     But  in  Wallia  v.  Smith  (2)  a  sum  of  £3,000  was  hdd 

KU  SHELL 

WiLKiNs  &  not  penal  because  it  was  fixed  for  a  substantial  breach.     Apart 
.  OS9   TD.    £j.Qjjj  ^}jg  covenant  for  rent,  there  was,  in  the  breaches  provided 
against,  nothing  ascertainable  in  value  except  by  the  finding  of  a 
jury.     In  Atkyns  v.  Kinnear  (3),  and  Reynolds  v.  Bridge  (4), 
there  were  a  great  many  positive  and  negative  covenants,  all  of 
uncertain  and  varying  value.      Public  Works  Commissioners. 
Hills  (5)  rejects  the  test  formulated  in  KennJble  v.  Farren  (1), 
and  states  it  in  the  question  :  Was  the  amount  fixed  a  *'  genuine 
pre-estimate  "   of  the  loss  ?      See  also  Clydebank  Engineering 
and  Shipbuilding  Co,  v.  Don  Josi  Ramos  Yzquierdo  y  Cos- 
taneda  (6).     The  tigreement  between   the   appellants   and   the 
respondents  was  a  deliberate  estimate  of  the  loss  if  the  agree- 
ment were  materially  broken.     The  rent  was  an  item   which 
was  ascertainable  if  not  paid ;  so  that  that  is  exactly  what  Xh» 
agreement  did,  by   stating  the  damages  in  terms  of  the  rent 
that  remained  to  be  paid,  and  not  any  fancy  sum.      This  was 
merely  a  provision  for  the  "  acceleration  "  of  the  rent,  which  is 
undoubtedly  valid  on  authority:  Protector  Endowment  Loan 
and  Annuity  Co,  v.  Grice  (7) ;   Lamson  Store  Service  Co.  v. 
Weidenbach  and  Co*s  Trtvstees  (8).     The  sum  agreed  on  was 
''  not  incommensurate  with  the  breach  contemplated  "  :  Clydebank 
Engineering  and  Shipbuilding  Co,  v.  Don  Josi  Ramos  Yzquierdo 
y  Castaneda  (6);  commenting  on  Elphinstone  v.  Monkland  Iran 
and  Coal  Co.  (9).     The  equitable  rule  in  Thompson  v,  Hudson 
(10),  on  penal  rates  of  interest,  is  not  to  be  extended  to  this  class  of 
agreement:  Protector  Endowment  Loan  and  Annuity  Co.   v. 
Grice  (7). 

The  conditions  of  the  agreement  were  not  intended  to  refer  to 
trivial   breaches.      The  covenant  to  continuously   operate  >t'he 

(1)  6  Bing.,  141.  (6)  (1905)  A.C.,  S. 

(2)  21  Ch.  D.,  243.  (7)  6  Q.B.B.,  121,  592. 

(3)  4  Ex.,  776  ;  19  L.J.  Ex.,  132.  (8)  7  W. A.L.R.,  166. 

(4)  6  El.  &  B1.,52S;26L  J.Q.B.,  12.  (9)  11  App.  Gas.,  332. 
<5)  (1906)  A.C.,  368.  (10)  L.R.  4  H.L,  1. 
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system,  and  not  to  remove  or  detach  any  part  of  it,  and  others,  ^-  C.  of  a. 
were  all  designed  to  secure  the  proper  working  of  the  system 
before  the  public.     The  sum  fixed  was  not  an  incommensurable      Lahson 
estimate  for  breaches  that  would  expose  the  system   to  the  yfj^  c^^Ltd 
public  as  unsuccessful  or  discredited.    The  contract  was  to  lease  »• 

for  ten  years,  at  a  rent  payable  annually  in  advance,  but  the   Wilkins  & 

whole  to  become  due  at  once  upon  breach  of  covenants.     This      ° ^ 

was  merely  a  realization  of  a  series  of  payments  which  would  in 
any  case  have  had  to  be  paid  at  some  time  or  other,  and  no 
extortionate  sum  was  charged,  but  just  the  same  sum,  payable  at 
an  earlier  date. 

O'SvUivariy  for  the  respondents.     It  is  a  settled  rule  that  the 
Court  will  modify  the  undue  rigour  of  a  penal  agreement  between 
the  parties,  going  behind  the  expressed  intention  of  the  parties  to  ^ 
inquire  whether  the  sum  named  was  a  genuine  pre-estimate  of 
damage. 

The  doctrine  of  acceleration  of  rent  should  not  be  extended  or 
adopted ;  it  is  only  a  way  of  getting  round  the  rule  of  Keinble 
V.  Farren  (1),  and  will  open  the  way  to  colourable  evasions  of 
the  law,  e.g.  by  giving  such  leases  for  terms  of  twenty  or  fifty 
years.  Proctor  Endowment  Loan  and  Annuity  Go.  v.  Choice  (2) 
is  distinguishable ;  it  was  a  case  of  paat  consideration,  a  loan  ;  the 
present  is  a  case  of  continuing  present  and  future  consideration. 

Some  of  the  covenants  for  which  £910  could  be  exacted  were 
susceptible  of  trivial  breaches,  e.g.  the  covenant  not  to  detach 
any  part  of  the  system  would  be  broken  by  taking  out  a  screw  ; 
also  if  the  lessees  refused  to  allow  the  lessors  to  enter  and 
inspect  the  system. 

If  a  breach  of  any  condition  of  the  contract  would  involve 
such  unreasonable  damages,  the  sum  fixed  was  not  a  genuine 
pre-estimate  of  damages.  The  respondents'  right  to  buy  in 
thirty  days  for  £560  shows  that  the  £910  was  a  fancy  sum, 
because  if  a  breach  were  to  occur  within  the  thirty  days  he  had 
a  right  to  buy  the  system  for  £560,  and  also  be  sued  for  £910 
and  the  return  of  the  system  to  the  appellants.. 

(1)  6  Blag.,  Ul.  (2)  5  Q.B.D.,  121,  592. 
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H.  C.  ofA.       Lamaon  i^tore  Service  Co.  v.  Weidenhach  and  CoJf*  Trii^ti* 

1906.        ^Y)  is  distinguishable  ;  the  right  to  purchase  was  not  there  referred 

r.AMS()N      ^^1  ^^^  ^^^  penalty  there  was  £250  against  a  purchasing  option  of 

Stoke  Skr-    £320, 
vicK  C  o.  Ltd. 

t*  ...!*.,,,  There  is  no  consideration  for  the  acceleration  of  rent  in  ths 

WiLKiNs  &   case;  it  is  not  a  hire-purchase  a^eement,  but  a  mere   letting 

i 1       agreement,  in  which  the  whole  subject  matter  passes  back  to  the 

lessors  upon  breach. 

Wliere  the  breaches  may  be  trivial  and  variable,  the  Court 
will  review  the  sum  fixed  as  penalty  :  WiUson  v.  Love  (2) ;  P^/ 
V.  British  A  utomohile  Syndicate  Ltd.  (3) ;  Clydebank  Enginttr- 
ing  and  Shipbuilding  Co,  v.  Do7i  Joh6  Ramos  Yzquierdo  y 
Ca^taneda  (4).  All  the  circumstances  must  be  considered  ;  if  a 
number  of  large  and  small  stipulations  are  grouped  under  an 
incommensurable  sum,  it  is  a  penalty. 

[Griffith  C.J. — Must  one  show  that  the  damage  is  identical 
for  every  possible  breach  of  conditions,  or  else  the  amount  fixed  b 
penal  ?    That  seems  rather  a  scrutiny  ut  res  viagis  pereat  quam 

valet  (t.] 

There  is  no  authority  that  a  covenant  is  valid  that  all  the  rent 
reserved  in  a  lease  shall  at  once  become  due  on  default. 

Poire?',  in  reply.  In  Willsonv.Love  (2)  the  actual  damage  was 
easily  ascertainable.  It  is  beside  the  point  to  say  that  allowance 
of  the  rule  of  acceleration  would  open  the  way  to  using  this  sort 
of  agreement  as  an  instrument  of  fraud.  The  agreement  must  not 
be  construed  de  minimis ;  it  only  contemplated  material  breaches, 
which  in  the  peculiar  circumstances  of  the  appellants'  patent 
appliance  would  do  substantial  damage.  "  Part  of  the  system" 
means  something  that  would  substantially  interfere  with  its 
working  and  bring  it  into  discredit :  Gordon  v.  Vestiry  St.  Mary 
Abbotts,  Kensington  (5) ;  Gibbon  v.  Paddington  Vestry  (6), 

The  agreement  is  to  be  .construed  as  a  whole,  not  in  severed 
parts :  Henderson  v.  Mersey  Docks  and  Harbour  Board  (Over- 

(1)  7  W.A.L.R.,  166.  (4)  (1905)  A.C..  6,  at  pp.  9,  15. 

(2)  (1896)  1  Q.K.,  626.  (6)  (1894)  2  Q.B..  742, 

(3)  (1906)  1  K.B.,  425.  (6)  (1900)  2  Ch.,  794. 


4  C.L.R.]  OF  AUSTRALIA.  677 

aeers  of)  (1).    No  distinction  can  be  drawn  here  between  executed  H-  C.  of  a. 
and  executory  consideration.  *^^' 

Civr.  adv.  vidt  Lamson 

Store  Ser- 

vicK  Co.  Ltd. 

The  following  judgments  were  read : —  v. 

t>  J      &  Russell 

Griffith  C.J.     This  is  an  appeal  from  an  order  of  Cooper  C.J.   Wtlkins  & 
rejecting  a  proof  of  debt  for  £885  tendered  by  the  appellant  com-      ^^^ 
pany  in  the  winding-up  of  the  respondent  company.     The  proof    jy^^^l*2\ 
was  founded  upon  an  agreement  dated  12th  August  1904,  made 
between  the  appellants  and  the  respondents.    By  this  agreement, 
which  recited  that  the  appellants,  therein  called  the  lessors,  were 
the  sole  owners  of  letters  patent  in  the  United  Kingdom  and  in  New 
South  Wales,  Queensland,  South  Australia,  and  New  Zealand,  for 
manufacturers  of  automatic,  pneumatic,  and  mechanical  apparatus 
for  cash  and  despatch  service  in  drapery,  grocery  and  other  stores, 
banks,  warehouses,  factories,  offices,  &c.,  and  that  the  respondents, 
therein  called  the  lessees,  desired  to  use  the  particular  apparatus 
called  the  '*  Lamson  Perfection  Cable  System,"  it  was  stipulated 
(amongst  other  things),  as  follows : — 

"1.  It  is  witnessed  that  the  lessors  do  hereby  demise  and  lease 
unto  the  lessees  the  said  apparatus  to  be  used  only  in  the  lessees 
premises  at  Queen-street  Brisbane  in  the  State  of  Queensland  for 
the  term  of  ten  years  from  the  date  of  completion  of  the  said 
system,  and  thereafter  until  the  lessees  shall  give  the  lessors  two 
months'  notice  in  writing  before  the  expiration  of  any  current 
year  determining  this  lease ;  provided  that  the  lessors  hereby 
reserve  the  right  to  determine  this  lease  at  any  time  after  the 
expiration  of  the  said  term  of  ten  years  by  giving  two  calendar 
months'  notice  in  writing  to  the  lessees. 

"  2.  Yielding  and  paying  therefor  an  annual  rental  as  follows : 
— Six  pounds  ten  shillings  sterling  net  per  annum  per  station. 
Each  home  station  to  be  considered  and  paid  for  as  one  station. 
Such  annual  rental  to  be  paid  without  any  deduction  whatever 
at  the  offices  of  the  company  situate  at  234  Clarence-street 
Sydney  aforesaid." 

By  clauses  3,  4  and  5,  it  was  stipulated  that  the  lessors  should 
at  their  own  expense  keep  the  apparatus  in  repair  except  when 

(1)  13  App.  Ca8.»  599. 
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fl.  C.  OF  A.  damage  was  caused  by  the  negligence  of  the  lessees  or  their 

1Q0A 

servants ;  that  the  lessors  should  provide  suitable  machinery  for 

Lamson      operating  the  apparatus,  and  that  the  lessees  should  take  proper 

v?cbCo^Ltd  ^^^^  ^^  *°^  operate  the  machinery  and  system  during  the  term: 

_    ^'  that  the  cost  of  alterations  should  be  borne  by  the  lesaeea 

Russell  >^  «. 

WiLKiNs  &       Clause  6  was  &s  follows  : — 

oiiB^v.  „  ^^j  ^j^^  lessees  agree  with  the  lessors  that  the  leasees  should 
Griffith  C.J.  pay  to  the  Icssors  the  said  annual  rental  in  advance  during  the 
continuance  of  this  lease,  the  first  annual  payment  to  be  made 
upon  the  completion  date  of  the  said  system  as  aforesaid,  and 
will  not  without  the  consent  in  writing  of  the  lessors  discontinue 
the  use  of  the  said  system,  nor  use  the  said  system  elsewhere  than 
on  the  said  premises  as  erected,  nor  detach  remove  sell  assign 
underlet  or  part  with  possession  of  the  said  system  or  any  part 
of  it,  nor  make  unreasonable  or  improper  use  thereof,  or  suffer 
or  make  any  ciianges  or  additions  to  the  said  system  without  the 
written  consent  of  the  lessors,  and  will  allow  the  lessors  and  their 
agents  at  all  reasonable  times  to  enter  upon  the  said  premises 
where  the  said  system  may  be  and  examine  the  condition  thereof 
and  make  necessary  repairs,  and  the  lessees  will  at  the  expiration 
of  this  lease  deliver  up  the  said  system  and  machinery  to  the 
lessoi*s  in  as  good  order  and  condition  as  when  accepted  by  the 
lessees  (reasonable  use  and  wear  thereof  only  excepted)." 

Clause  7  provided  that  the  lessors  should  bear  the  risk  oE 
damage  by  fire,  but  that  in  the  event  of  total  destruction  the 
contract  should  become  void. 

Clause  8  was  as  follows  : — 

"  Provided  always  that  the  said  system  and  every  part  of  it 
shall  be  and  remain  the  sole  and  exclusive  property  of  the  lessors^ 
and  this  agreement  is  upon  the  condition  that  in  case  of  a  breach 
of  any  of  the  conditions  or  agreements  to  be  observed  or  per- 
formed on  the  part  of  the  lessees,  or  in  case  the  said  system  shall 
be  taken  from  the  lessees  or  attached  by  process  of  law  by  pro- 
ceedings in  bankruptcy  or  insolvency  or  otherwise,  the  whole  of 
the  rent  for  the  remainder  of  the  term  shall  immediately  becoBie 
due,  and  the  lessors  may  forthwith  without  notice  or  demazkd 
enter  upon  the  said  premises  where  the  said  system  may  be.  and 
take  possession  of  the  said  system  and  remove  the  same  forcibly. 
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if  necessary,  without  let  or  hindrance  from  the  lessees  or  any   H-  C.  of  a. 

person  claiming  through  or  under  the  lessees,  and  without  pre- 

judice  to  the  lessors'  right  to  recover  the  said  rent."  Lamson* 

By  an  addendum  to  the  agreement  it  was  stipulated  that  the  ^^^^^i^^y 

lessors  would  sell  the  apparatus  to  the  lessees  at  any  time  within         v- 

Russell 

thirty  days  from  the  date  of  erection  at  the  price  of  £40  per  Wilkins  & 
station,  less  any  rent  already  paid.  onb^d. 

The  apparatus  supplied  to  the  respondents  comprised  14  onfflth  c.j. 
stations,  and  the  erection  was  completed  on  18th  January  1905, 
on  which  day  the  first  annual  instalment  became  due  under  the 
terms  of  clauses  1  and  2.  A  sum  of  £25  was  paid  by  the  respon- 
dents to  the  appellants  during  the  progress  of  the  erection,  but 
no  further  or  other  payment  was  made  on  account  of  rent.  On 
15th  March  1905,  the  respondent  company  was  ordered  to  be 
wound  up.  This  had  the  effect  of  an  absolute  refusal  on  their 
part  to  perform  the  contract  The  appellants  tendered  a  proof 
for  the  full  amount  of  the  ten  years'  rent,  less  the  £25. 

The  learned  Chief  Justice  was  of  opinion  that  the  stipulation 
for  the  whole  sum  (£910)  in  the  events  mentioned  in  clause  8  was 
in  the  nature  of  a  penalty  and  not  in  the  nature  of  agreed 
damages,  and  he  accordingly  rejected  the  proof. 

It  is  admitted  that,  if  literal  effect  is  to  be  given  to  the 
language  of  clause  8,  the  appellants  are  entitled  to  prove  for  the 
whole  amount  claimed ;  but  it  is  contended  that  such  a  stipulation 
is  to  be  construed  according  to  certain  arbitrary  rules  which  have 
been  laid  down  by  authority  that  cannot  now  be  questioned,  and 
that,  if  these  rules  are  applied,  it  must  be  held  that  the  parties 
did  not  mean  that  the  whole  rent  for  the  ten  years  was  to  become 
payable  at  once,  although  they  said  so. 

I  agree  with  the  learned  Chief  Justice  in  thinking  that  the 
question  is  one  of  construction,  and  that  the  intention  of  the 
parties  is  to  be  collected  from  the  whole  instrument.  As  put  by 
Jessel  M.R.  in  WaUis  v.  Smith (1): — "The  only  question  we  have  to 
decide  is  whether  the  authorities  compel  us  to  construe  this  docu- 
ment in  an  extraordinary  or  non-natural  sense  contrary  to  the 
plain  meaning  of  the  words."  In  the  same  case  he  said  (2) : — "  I 
have  always  thought,  and  still  think,  that  it  is  of  the  utmost 

(1)  21  Ch.  D.,  24."),  at  p.  254.  (2)  21  Ch.  D.,  243,  at  p.  266. 
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H.  C.  OF  A.   importance  as  regards  contracts   between  adalts — persons  not 

^ '^       under  disability,  and  at  arm's  length — that  the  Courts  of  Law 

Lamso.v      should  maintain  the  performance  of  the  contracts  according  to 

vickCo^^d.  *^®  intention  of  the  parties;  that  they  should  not  overrule  any 

^-  clearly  expressed  intention  on  the  ground  that  Judges  know  the 

W1LKIN8  k  business  of  the  people  better  than  the  people  know  it  themselves. 

'    I  am  perfectly  well  aware  that  there  are  exceptions,  but  they  are 

orifflth  O.J.  exceptions  of  a  legislative  character."  In  considering  the  question 
we  must  put  ourselves  in  the  position  of  the  parties  at  the  time 
when  the  agreement  was  made,  and  have  r^ard  to  its  subject 
matter  and  the  purposes  intended  to  be  effected  by  it. 

It  is,  however,  difficult,  if  not  impossible,  to  reconcile  the' 
opinions  expressed  by  the  learned  Judges  who  constituted  the 
Court  of  Appeal  in  WaZlia  v.  Smith  (1)  with  those  of  the  Judges 
who  formed  the  Court  in  WiLlaon  v.  Love  (2).  In  the  former  case 
Jessd  M.R.  said,  in  effect,  that  up  to  that  time  the  doctrine  that 
a  stipulation  for  the  payment  of  a  fixed  sum  as  liquidated  damages 
upon  the  breach  of  any  one  of  several  conditions  might  be 
regarded  as  a  stipulation  for  a  penalty,  so  that  only  the  actual 
damage  was  recoverable,  had  never  been  applied  to  any  case  in 
which  one  of  the  conditions  was  not  a  condition  for  the  payment 
of  a  sum  of  money  of  less  amount.  In  the  latter  case  Lord  Esh^-f 
M.R.,  after  quoting  the  following  language  of  Lord  Watson  in 
Lord  Elphiiistone  v.  Monkland  Iron  and  Coal  Co,  (3) — "  When 
a  single  lump  sum  is  made  payable  by  way  of  compensation,  on 
the  occurrence  of  one  or  more  or  all  of  several  events,  some  of 
which  may  occasion  serious  and  others  but  trifling  damage,  the 
presumption  is  that  the  parties  intended  the  sum  to  be  penal,  and 
subject  to  modification,"  added:  (4) — "I  think  the  effect  is  substan- 
tially the  same  as  if,  instead  of  the  words  '  some  of  which  may 
occasion  serious  and  others  but  trifling  damage,'  he  had  said 
'some  of  which  may  occasion  serious  and  others  less  serious 
damage  * ;  and  the  rule  so  laid  down  is  in  accordance  with  all  the 
dicta  which  had  gone  before ;  and  it  is  laid  down  after  the 
observations  made  with  regard  to  them  by  Jessd  M.R."  And  he 
went  on  to  say : — "  In  this  case,  although  there  is  a  substantial 

(1)  21  Ch.  D.,  243.  (3)  11  App.  Cas.,  332,  at  p.  342. 

(2)  (1896)  1  Q.B.,  626,  (4)  (1896),  1  Q.B.,  626,  at  p.  630. 
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difference  between  the  damages  which  would  arise  on  two  events,   M-  C*  <>'  ^' 

1906 

the  same  sum  is  made  payable  in  either  event.    Under  those       ^^^ 
circumstances   I   think    that   this   sum   is   a   penalty    and   not      Lamboh 
liquidated  damages."  v'c^Co.^'Sd. 

It  is  not,  however,  in  my  opinion,  necessary  to  choose  between  ^' 

these  conflicting  views ;  for  in  the  case  of  PvMic  Works  Cormais'   Wilkiks  & 

Sons  Ltd 

"inissioner  v.  Hills  (1),  decided  by  the  Judicial  Committee  a  few    '  

days  after  the  decision  now  under  appeal  was  given,  a  rule 
was  laid  down,  which  I  venture  to  think  is  consistent  with  all 
the  cases,  notwithstanding  their  apparent  conflict,  and  which,  in 
any  event,  is  binding  upon  this  Court  in  any  case  to  which  it  is 
applicable.  The  rule  is  thus  stated  by  Lord  Dunedin  (2) : — "  The 
general  principle  to  be  deduced  from  that  judgment  (in  the  case 
of  Clydeba^ik  Engineering  and  Shipbxiilding  Co,  v.  Don  Jos^s 
RciraoH  Yzquierdo  y  Castaneda  (3) ),  seems  to  be  this,  that  the 
criterion  of  whether  a  sum — be  it  called  penalty  or  damages — is 
truly  liquidated  damages,  and  as  such  not  to  be  interfered  with 
by  the  Court,  or  is  truly  a  penalty  which  covers  the  damage  if 
proved,  but  does  not  assess  it,  is  to  be  found  in  whether  the  sum 
stipulated  for  can  or  can  not  be  regarded  as  a  '  genuine  pre- 
estimate  of  the  creditor's  probable  or  possible  interest  in  the  due 
performance  of  the  principal  obligation.'  " 

I  proceed  to  apply  this  rule  to  the  present  case,  assuming, 
though  not  deciding,  for  present  purposes,  that  the  amount  of 
future  rent  payable  under  clause  8  of  the  agreement  is  to  be 
regarded  in  the  same  way  as  if  it  had  been  called  ''liquidated 
damages." 

The  subject  matter  of  the  agreement  was  a  newly  invented 
appliance,  the  subject  of  a  patent  which  the  lessors  were  desirous 
of  introducing  to  public  notice.  B}'^  the  agreement  it  was  stipu- 
lated that  the  apparatus  should  remain  their  property  during  the 
term  of  ten  years  unless  the  option  to  purchase  were  exercised 
within  thirty  days.  Regarding  the  matter  from  the  point  of 
view  of  the  parties  at  the  date  of  tlie  agreement,  it  might  reason- 
ably have  been  desired  by  the  lessors,  and  have  been  in  the  con- 
templation of  both  parties  when  fixing  the  amount  of  the  rent 


(1)  (1906)  A.C.,  36S. 


(2)  (1906)  A.C.,  368,  at  p.  .375. 
(3)  (1905)  A.C.,  6. 
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H.  C.  or  A.  and  the  conditions  of  the  lease,  that  a  fair  opportnnity  should  be 

given  for  the  public  use  of  the  invention  in  its  entirety,  form 

Umson      considerable  time,  on  suitable  premises,  and  by  persons  carrying 

v^cB  o>^LTf>  ^°  ^  business  in  which  its  advantaf^  would  commend  it  to  the 

V-  public,  and  so  be  likely  to  induce  future  purchases   from  the 

WiLKiNs  &  patentees.  The  agreement  contains  stipulations  apt  lor  all  these 
^ ^'    purposes,  to  which  I  will  directly  refer  in  detail.     1   will  deal 

Qrifflthc.j.  separately  with  the  stipulation  that  in  certain  events  the  rent 
for  the  whole  term  of  ten  years  was  to  be  paid  in  full  in  advance. 
Regarding  the  agreement  from  this  point  of  view,  can  it  be  pre- 
dicated of  any  of  the  conditions  on  which  an  amount  equal  to 
the  deferred  instalments  of  rent  was  to  become  payable  at  once 
that  it  could  not  be  regarded  as  a  genuine  pre-estimate  of  the 
lessors'  probable  or  possible  interest  in  the  due  performance  of  the 
obligation  ?  I  leave  for  a  moment  the  default  in  payment  of  any 
instalment  of  rent  in  advance.  The  first  condition  is  that  the 
lessees  will  not  without  the  lessors*  consent  discontinue  the  use 
of  the  system  during  the  term.  Such  a  discontinuance  might  or 
might  not  be  injurious  to  the  reputation  of  the  patented  appli- 
ance, and  the  amount  of  the  injury  would  obviously  be  uncertaia 
It  might  be  very  small  or  very  great.  The  next  conditdcxn  was 
that  the  appliance  should  be  used  on  the  specified  premises  as 
erected.  A  removal  to  other  premises  might  have  the  effect  of 
greatly  diminishing  the  beneficial  effect  to  the  lessors  of  the 
public  exhibition  stipulated  for.  The  next  condition,  that  the 
lessees  should  not  detach,  remove,  sell,  assign^  underlet  or  part 
with  the  possession  of  the  system  or  any  part  thereof  (by  which 
I  understand  any  substantial  integral  part  of  the  system),  sug- 
gests the  same  considerations.  In  the  same  way  the  conditions 
that  the  lessees  should  not  make  unreasonable  or  improper  use 
of  the  system,  or  suffer  or  make  any  changes  or  additions  in  it 
without  the  lessors'  written  consent,  and  that  the  lessors  should 
be  allowed  access  to  examine  and  make  necessary  repairs,  are 
conditions  directed  to  ensure  the  full  and  fair  exhibition  of  the 
appliance  in  its  entirety.  The  damages  for  a  breach  of  any  of 
these  conditions  would  be  problematical,  to  this  extent  at  least, 
that  a  jury  could  not  be  directed  to  assess  them  upon  any  fixed 
arithmetical  basis.     I  think  they  might  fairly  be  the  subject  of 


4C.L.R.]  OF  AUSTRALIA.  683 

a  pre-estimate  of  damages  made  by  the  parties.     So  far,  there-   H.  C.  of  A. 
fore,  I  think  that  the  agreement  is  not  open  to  the  application  of       Jy\ 
the  artificial  rule  which  is  invoked  to  control  the  primd  facie      lamson 
grammatical  meaning  of  the  express  stipulation  made  by  the^,^^*^^^ 
parties  themselves.  v. 

I  return  to  the  stipulation  for  acceleration  of  the  payment  of   Wilkins  & 

rent  in  the  event  of  default  in  the  payment  of  any  instalment.       ^ 

What  is  the  substance  of  the  agreement  in  this  respect  ?  Is  it  a  onfflth  o.j. 
mere  agreement  of  demise  for  a  term  of  years  at  a  yearly  rent, 
not  creating  any  absolute  obligation  to  pay  rent  for  more  than 
one  year,  so  that  the  obligation  may  be  terminated  by  abandoning 
the  demised  premises,  with  a  collateral  stipulation  that  an 
amount  equal  to  ten  years*  rent  shall  be  payable  on  default  in 
payment  of  that  one  years  rent?  Or  is  it  an  agreement  creating 
an  absolute  obligation  to  pay  ten  years'  rent  in  any  event,  with 
a  provision  that  it  may  be  paid  in  annual  instalments  ?  If  the 
first  contention  is  the  right  one,  there  is  no  doubt  that  the 
decision  appealed  from  is  correct.  If  the  latter  is  the  true  con- 
struction, there  was  a  debitum  in  presenti  solvendttni  in  faturo. 
Having  regard  to  the  subject  matter  of  the  agreement,  the  case 
appears  to  me  analogous  to  the  case  of  a  lessor  letting  land — 
say,  in  a  newly  settled  locality  where  he  owns  other  land  which 
he  is  anxious  to  develop  and  dispose  of  at  a  profit — for  a  term  of 
years  on  the  condition  that  in  any  event  he  shall  be  entitled  to 
receive  the  agreed  rent  for  the  whole  term,  and  shall  have  the 
land  put  to  a  stipulated  use  during  that  time.  In  such  a  case  it 
would  be  impossible  to  predicate  what  his  loss  might  be  if  the 
stipulations  were  not  observed,  and  there  would  be  nothing 
unconscionable  in  a  stipulation  that  in  any  event  he  should 
receive  the  agreed  rent  for  the  whole  term. 

If  parties  agree  in  plain  words  that  in  a  given  event  they  will 
pay  a  stipulated  sum,  I  do  not  think  that  the  Court  ought  to  say 
that  they  did  not  mean  what  they  said,  unless  the  terms  used 
have  been  made  the  subject  of  judicial  inteipretation  so  that  the 
parties  may  be  taken  to  have  used  them  in  a  non-natural  sense. 
When  by  a  valid  contract  between  parties  siti  ju/ria  one  party 
promises  to  pay  the  other  a  sum  of  money  by  instalments,  with  a 
stipulation  that  on  default  in  payment  of  one  instalment  all  the 
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H.  C.  OF  A.  others  shall  become  due  immediately,  the  nature  of  the  cortsidera- 

tion  for  the  promise  is  immaterial.    The  only  question  is  whether 

Lambos      it  is  a  good  consideration.     If  it  is,  it  matters  not  whether  it  -was 

vicK  Co^Lti)  ^^  exi.sting  debt,  or  a  grant  of  an  optional  privilege,  or  any  other 
thing  that  in  law  is  regarded  as  a  good  consideration. 

In  my  opinion  the  agreement  now  in  question  expresses  a  clear 
intention  that  a  sum  equal  to  the  rent  for  ten  years  shall  be  paid 
by  the  lessees  in  any  event. 

In  the  ordinary  case  of  a  demise  for  a  term  of  years  with  aii 
express  covenant  to  pay  the  rent,  if  thf  lessee  unequivocally 
repudiates  the  lease  and  abandons  the  land,  the  lessor  may  at  his 
option  bring  an  immediate  action  for  breach  of  covenant,  in  which 
he  will  be  entitled  to  recover  the  full  amount  of  the  agreed  rent 
for  the  whole  term,  less  such  sum  as  a  jury  may  think  he  is 
likely  to  derive  as  profits  from  the  use  of  the  land  during  the 
residue  of  the  term:  Buchanan  v.  Byrnes  (1).  This  is  the 
ordinary  rule  of  damages.  Can  it  then  be  said  that  in  such  a  case 
the  parties  are  not  competent  to  stipulate  that  no  deduction  shall 
be  made  for  acceleration  of  payment  ?     I  do  not  think  so. 

If  the  agreement  is  construed  as  I  construe  it,  1  am  unable  to 
distinguish  the  case  from  that  of  Protector  Loan  Co,  v.  Grrice  (2). 
In  that  case  the  plaintiff  had  lent  to  the  defendant  a  sum  of 
money  repayable  by  installments,  together  with  interest  and  other 
contingent  charges  considerably  exceeding  the  amount  of  the 
original  debt,  at  dates  extending  over  a  period  of  five  years,  and 
it  was  held  by  the  Court  of  Appeal  that  a  stipulation  that,  on 
default  of  payment  of  any  instalment,  the  whole  amount  of  the 
future  payments  should  become  payable  at  once  was  not  open  to 
objection  on  the  ground  that  it  was  in  the  nature  of  a  penalty. 
It  is  true  that  in  that  case  the  consideration  was  a  debt  already 
existing.  Here,  on  the  other  hand,  the  only  debt  is  created  by 
agreement  of  the  parties,  and  is  payable  in  fiituro.  But  for 
the  reasons  already  given,  I  do  not  think  that  this  difference  is 
material. 

This  question  was  very  fully  considered  by  the  Supreme  Court 
of  the  United  States  in  the  recent  case  of  Sun  Printing  and 


(1)  3C.L.R,,704. 


(2)  5Q.B.D.,  692. 
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Ptiblishing  Association  v.   Moore  (1).      After    reviewing    the   H.  C.  of  a. 

English  and  American  authorities  the  Court  concluded  with  the        ^ 

.  .  .  .  .  * — ■ — ' 

following  quotation  from  the  judgment  of  Wright  J.  in  Clement      lamson 

V.   Cash  (2): — "When  the   parties  to  a  contract,  in  which  the  ^.^J^^^^Lto 
damages  to  be  ascertained,  growing  out  of  a  breach,  are  uncertain  v. 

in  amount,   mutually   agree   that   a  certain   sum   shall  be  the   vviLKiNa  & 
damages,  in  case  of  a  failure  to  perform,  and  in  language  plainly      ^^""^    "^' 
expressive  of  such  agreement,  I  know  of  no  sound  principle  or    ontfith  c.j. 
rule  applicable  to  the  construction  of  contracts  that  will  enable  a 
Court  of  law  to  say  that  they  intended  something  else.     Where 
the  sum  fixed  is  greatly  disproportionate  to  the  presumed  actual 
damages,  probably  a  Court  of  equity  may  relieve ;  but  a  Court  of 
law  has  no  right  to  erroneoasly  construe  the  intention  of  the 
parties,  when  clearly  expressed,  in  the  endeavour  to  make  better 
contracts  for  them  than  they  have  made  for  themselves.  In  these, 
as  in  all  other  cases,  the  Courts  are  bound  to  ascertain  and  carry 
into  effect  the  true  intent  of  the  parties.     I  am  not  disposed  to 
deny  that  a  case  may  arise  in  which  it  is  doubtful,  from  the 
language  employed  in  the  instrument,  whether  the  parties  meant 
to  agree  upon  the  measure  of  compensation  to  the  injured  party 
in  case  of  a  breach.     In  such  cases,  there   would  be  room  for 
construction ;  but  certainly  none  where  the  meaning  of  the  parties 
was  evident  and  unmistakeable.      When  they  declare,  in  distinct 
and  unequivocal  terms,  that  they  have  settled  and  ascertained  the 
damages  to  be  ^foOO.OO.  or  any  other  sum,  to  be  paid  by  either 
party  failing  to  peJrform,  it  seems  absurd  for  a  Court  to  tell  them 
that  it  has  looked  into  the  contract  and  reached  the  conclusion 
tliat  no  such  thing  was  intended ;  but  that  the  intention  was  to 
name  the  sum  as  a  penalty  to  cover  any  damages  that  might  be 
proved  to  have  been  sustained  by  a  breach  of  the  agreement."     I 
venture,  with  the  Supreme  Court  of  the  United  States,  to  express 
my  concurrence  in  this  statement  of  the  law. 

It  was  further  contended  that  the  supplementary  agreement 
under  which  the  lessees  were  entitled  to  buy  the  apparatus  out 
and  out  within  thirty  days  from  erection  at  a  fixed  sum  of  £40 
per  station,  which  is  less  than  the  total  amount  of  ten  years'  rent 
at  £6  10s.  per  station,  showed  that  the  latter  sum  could  not  be 

(1)  183  U.S.,  642,  at  p.  673.  (2)  21  N.Y.,  253,  at  p.  257. 
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H.  C.  OF  A.  regarded*  as  an  honest  pre-estimate  of  damagea      I  cannot  accede 

^^^'  to  this  argument.     The  circumstance  that  an  optional  privilege  fc 

Lamsok  oflFered  for  a  limited  time  cannot  control  the  plain  meaning  of  the 

Store  Sbr-  j,^g^  q{  ^Jj^  agreement,  when  advantage  is  not  taken  of  the  optioa 

V.  The  lessors  were  entitled  to  weigh  the  respective  benefits  of  a 

RU$I8ELL 

W1LKIN8&  lease  for  the  whole  term  of  ten  years  subject  to  conditions 
S0X8  Ltd.  Q,^gj,QUQ  ^  them,  and  a  purchase  at  a  lower  price  paid  in  cash 
GriiBth  C.J.  within  thirty  days.  The  lessees  were  free  to  accept  or  refuse  the 
lease,  and  to  avail  themselves  or  not  avail  themselves  of  the 
option.  On  the  whole,  to  use  the  words  of  Jessd  M.R.  in  WaUi* 
V.  Sinith  (1),  "  I  am  glad  to  find  that  I  do  not  feel  myself  com- 
pelled to  decide  contrary  to  what  is  the  plain  meaning  of  the 
terms  by  any  of  the  decisions." 

The  Supreme  Court  of  Western  Australia  arrived  at  the  same 
conclusion  in  the  case  of  Lainson  Store  Service  Co.  v.  Weidenbaek 
and  Co!$  Trustee  (2),  in  which  the  facts  were  identical  w^ith  the 
present  case,  except  that  the  lease  in  that  case  was  for  five  years 
only. 

For  the  reasons  which  I  have  given  I  think  that  the  decision 
in  that  case  was  correct,  and  that  this  appeal  should  be  allowed. 

The  order  appealed  from  should  be  discharged,  and  the  proof 
admitted  with  such  costs  as  are  usually  allowed  on  the  admission 
of  a  proof  in  a  winding  up.  The  respondents  must  pay  the 
costs  of  the  appeal.  The  liquidator  may  take  his  costs  in  both 
Courts  out'of  the  assets. 

Bartox  J.     I  concur. 

O'Connor  J.  I  regret  that  I  am  unable  to  take  the  same 
view  of  this  matter  as  my  learned  brothers.  It  has  long  been 
settled  law  that  the  Courts  will  not  enforce  the  condition  of  a 
contract  stipulating  for  penalties  on  breach.  Controversies 
frequently  arise  as  to  whether  the  fixed  sum  to  be  paid  is  in 
reality  a  penalty  or  is  liquidated  damages,  but  when  once  the 
Court  has  determined  that  it  is  a  penalty  then,  no  matter  in 
what  terms  it  may  have  been  described,  the  condition  will  not  be 
enforced.     In  determining  whether  the  amount  was  intended  by 

(1)  21  Ch.  D.,  243,  at  p.  267.  (2j  7  W.A.L.R.,  166. 
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the  parties  to  be  a  penalty  or  liquidated  damages,  the  language   H.  C.  of  a. 
of  the  whole  contract  must  be  considered  as  in  the  interpretation 
of  other  contracts.     But  for  many  years  the  Courts  have  uni-      Lamson 
forraly  followed  in  such  cases  certain  rules  of  interpretation.  v?^cJ)^Ltd 
One  of  them  may  be  thus  stated : — Where  there  are  covenants  «'• 

to  do  or  refrain  from  doing  several  things,  the  performance  of  Wilkins  k 
some  having  a  definite  value  such  as  the  payment  of  a  sum  of  ^^^  '^^' 
money,  and  the  performance  of  others  having  an  uncertain 
value,  and  one  fixed  amount  is  stipulated  to  be  paid  for  any  of 
the  breaches,  the  fixed  amount  will  be  adjudged  to  be  a  penalty 
and  not  liquidated  damages.  That  was  the  rule  recognized  in 
Kemble  v.  Fai^en  (1).  In  Wallis  v.  Smith  (2)  it  was  doubted  by 
Jeasel  M.R.  but  was  approved  in  even  a  wider  form  by  Cotton  L.  J. 
(3)  in  the  following  passage  : — "  The  Court  is  not  called  upon  to 
decide  it  now,  but  I  must  say  for  myself  that  I  incline  to 
saying  that  the  cases  do  justify  us  by  following  them  out  to 
their  reasonable  conclusion  in  saying  that  in  such  a  case  where 
there  are  various  covenants  to  the  breach  of  which  this  clause 
applies,  and  some  of  them  are  of  such  a  small  nature  that  the 
damages  will  presumably  be  very  small — obviously  and  neces- 
sarily must  be  small — then  the  Court,  whatever  language  the 
parties  may  have  used,  will  say :  '  This  is  not  damage  assessed 
for  the  breach  of  all  these  covenants,  but  upon  the  breach  of  any 
of  them  the  real  damage  is  the  sum  which  ought  to  be  paid, 
liquidated  damages  being  looked  upon  as  a  penalty  only.'  " 

In  WiUaon  v.  Love  (4)  in  which  Lord  Esher  M.R,  A.  L.  Smith 
L.J.,  and  Rigby  LJ.,  delivered  judgments.  Sir  Geortje  JesseVa 
observations  in  WaUia  v.  Sm^ith  (5)  were  considered,  and  it  was 
pointed  out  that  the  doubts  expressed  in  that  case  had  not 
affected  the  rule  now  under  consideration.  Indeed  its  authority 
is  recognized  by  all  three  Judges :  Highy  L.J.  (6),  taking  it  as 
"  generally  admitted  that  where,  among  various  stipulations 
covered  by  one  sum,  whether  called  a  penalty  or  liquidated 
damages,  is  included  a  stipulation  for  a  payment  of  a  smaller 
sum  of  money,  that  is  a  case  of  penalty  and  not  liquidated 
damages." 


(1)  eBing.,  141. 

(2)  21  Ch.  D.,  243,  at  p.  264. 

(3)  21  Ch.  D.,  243,  at  p.  270. 


(4)  (1896)  1  Q.B.,  626. 

(5)  21  Ch.  D.,  24.3. 

(6)  (1896)  1  Q.B.,  626,  at  p.  633. 
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H.  C.  OF  A.       In  the  case  of  Lord  Elphinstane  v.  Monkland  Iron  and  Coal 

Co,  (1) ;  and  The  Clydebank  Engineering  and  Shijybnildinff  Co.  v 

Lahson      Don  JofiS  Ramos  Yzquierdo  y  Castaneda  (2)  in  the  House  of 

vjcK  cV^Lti)  ^^^^  ^h^  rule  now  under  eonsidei-ation  was  also  recognized  as 

»^-  having  been  generally  followed  by  the  Courts  in  the  interpreta- 

WiLKiNs  &   tion  of  such  contracts.     But  on  the  facts  of  both  those  cases  it 
_1__1  '    was  not  directly  applicable,  the  decision  turning  more  on  the 
O'Connor  J.    rcasouable  relation  of  thfe  sum  fixed  to  the  damage  flowing  from 
the  several  breaches.     I   come  now  to  the  latest  case :  Ptxhlic 
Worlcs  Comniissioner  v.  Hills  (3).     The  ground  of  that  decision 
was  that  the  sum  to  be  paid  over  as  penalty  or  damages,  con- 
sisting of  a  fund  accruing  during  the  progress  of  the  contract 
indefinite  in  amount  and  liable  to  great  fluctuation  dependent 
on  events  not  connected  with  the  fulfilment  of  the  contract,  could 
not  be  taken  as  a  genuine  pre-estimate  of  lass.     Lord  Diinedin 
after  referring  to  the  Clydebank  Engineering  and  Shipbuilding 
Co.  V.  Don  Jos6  Ramos  Yzqnierdo  y  Castaneda  (2)  says  (4) : — 
"  The  general  principle  to  be  deduced  from  that  judgment  seems  to 
be  this,  that  the  criterion  of  whether  a  sum — be  it  called  penalty 
or  damages — is  truly  liquidated  damages,  and  as  such  not  to  be 
interfered  with  by  the  Court,  or  is  truly  a  penalty  which  covers 
the  damage  if  proved,  but  does  not  assess  it,  is  to  be  found  in 
whether  the  sum  stipulated  for  can  or  can  not  be  regarded  as  a 
'genuine   pre-estimate   of   the    creditor's   probable    or    possible 
interest  in  the  due  performance  of  the  principal  obligation/     The 
indicia  of  this  question  will  vary  according  to  circumstances. 
Elnormous  disparity  of  the  sum  to  any  conceivable  loss  will  point 
one  way,  while  the  fact  of  the  payment  being  in  terms  pro- 
portionate  to   the   lass  will  point  the  other.     But  the  circum- 
stances must  be  taken  as  a  whole,  and  must  be  viewed  as  at  the 
same  time  the  bargain  was  made." 

It  will  be  observed  that  Lord  Dunedin  purports  to  deduce  a 
principle  from  the  judgments  delivered  in  the  House  of  Lords  in 
the  Clydebank  Engineering  and  Shipbuilding  Co.  v,  Don  Jose 
Ramos  Yzqxcierdo  y  Castaneda  (2)  and  he  quotes  and  adopts 

(1)11  App.  Cas.,  332.  (3)  (1906)  A.C.,  368: 

(2)  (1905)  A.C.,  6.  (-*)  (1906)  A.C.,  368.  at  p.  376. 
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liord  Watson's  statement  of  the  rule  which  is  entirely  in  accord-  H-  C.  of  a. 
ance  with  the  earlier  cases  I   have  cited.     The  principle  laid 
down  by  Lord  Dunedin  is  of  much  wider  application,  and  on      lamson 
the  face  of  it  interferes  less  than  the  earlier  cases  did  with  the   ^'^^^f^  ^f^' 

VICE  Co.  Ltd. 

discretion  of  the  Court  in  applying  its  own  views  of  the  meaning  v. 

of  the  language  used  by  the  parties.     But  he  in  no  way  declares    Wilkins  & 
the  rules  laid  down  in  the  earlier  cases  to  be  erroneous  or  no  longer    SonsHLtd. 
applicable.     I  think,  therefore,  that  the  generality  of  that  state-    o'Oonnor  j. 
ment  of  principle  must  be  controlled  by  the  facts  of  that  case, 
and  cannot  be  taken  as  a  pronouncement  that  the  old  rules  are 
to  be  treated  as  no  longer  applicable,  and  that  the  new  principle 
of   interpretation  is  in  all  cases  to  take  their  place.     It  is  not 
perhaps  necessary  to  decide  that  question  at  present,  because  in 
the  view  I  take  it  is  immaterial  whether  the  rule  of  interpreta- 
tion, which  I  have  been  considering,  or  the  principle  stated  by 
Lord  Dunedin  is  to  be  taken  as  the  proper  guide.     I  propose 
to  apply  to  the  facts  of  this  case  the  simple  test  suggested  by 
Lord  Dunedin,  namely,  whether  the  "  sum  stipulated  for  can  or 
can  not  be  regarded  as  a  genuine  pre-estimate  of  the  creditor's 
probable   or   possible   interest  in   the  due   performance   of  the 
principal  obligation."     It  is  impossible  in  applying  the  test  to 
separate  the   covenants  for   payment   of   rent   from   the   other 
covenants  of  the  agreement.    In  Astley  v.   Weldon  (1),  where  it 
was  attempted  to  separate  the  covenant  to  pay  a  certain  sum  of 
money  from  other  covenants  in  respect  of  which  the  damages  for 
breach  were  uncertain,  Chambre  J.,  in  delivering  judgment  said  : — 
"  There  is  one  case  in  which  the  sum  agreed  for  must  always  be 
considered  as  a  penalty;  and  that  is,  where  the  payment  of  a 
smaller  sum  is  secured  by  a  larger.     In  this  case  it  is  impossible 
to  garble  the  covenants,  and  to  hold  that  in  one  case  the  plaintiff 
shall  recover  only  for  the  damages  sustained,  and  in  another 
that  he  shall  recover  the  penalty :  the  concluding  clause  applies 
equally  to  all  the  covenants." 

So  here  the  penalty  clause  applies  to  each  one  of  the  covenants, 
and  if  in  regard  to  any  one  of  them  the  sum  stipulated  to  be  paid  on 
breach  cannot  be  regarded  as  a  genuine  pre-estimate  of  the  credi- 
tor s  interest  in  the  performance  of  that  covenant,  the  stipulated 

(I)  2  Bos.  &  P.,  346,  at  p.  354. 
VOL.  IV.  45 
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H.  C.  OF  A.  ^x\m   will  be  regarded  as  to  all  of  them  to  be  a  penalty,  ih^ 

liquidated  damages ;  and  for  the  purpose  of  applying  that  test  the 

Lamson      contract  must  be  construed  irrespective  of  the  particular  breadi 

vlcE  Co^Ltd  which   was  tlie  foundation  of  the  appellants'   proof   of  debt 

«'•  Before  examininfr  the  aspreement  in  detail  I  may  say  at  once  that 

RUSSKLL  &  &  J         ^ 

\\'iLKiN8  A  I  entirely  concur  in  the  observations  of  my  brother  the  Chief 
^.^L-J^  Justice  as  to  all  the  covenants  except  those  relating  to  the  pay- 
oconnorJ.  nicut  of  rent  As  to  the  damages  for  these  breaches,  I  think, 
for  the  reasons  he  has  given,  that  the  whole  amount  of  rent 
which  would  be  due  at  the  end  of  the  term  might,  under  the 
circumstances,  be  fairly  regarded  as  the  genuine  pre-estimate 
But,  as  I  have  pointed  out,  those  breaches  cannot  be  considered 
apart  from  the  breach  of  the  covenant  to  pay  rent. 

Turning  now  to  the  clauses  of  the  agreement,  it  is  important 
to  notice  that  they  constitute  both  in  form  and  in  substance  a 
lease  of  the  appellant  company's  system  for  ten  years  with  the 
option  of  purchase  within  a  certain  period.  Clause  2  provides 
for  an  annual  rental  of  £6  10s.  nett  per  annum  per  station,  which 
is  to  be  paid  without  any  deduction  at  the  office  of  the  Lamson 
company  in  Sydney.  With  this  must  be  read  the  portion  of 
clause  6  which  provides  that  the  annual  rent  shall  be  paid  in 
advance,  and  that  the  first  annual  payment  is  to  be  made  on  the 
completion  date  of  the  system.  The  effect  of  these  provisions 
taken  together  is  that  for  each  year's  use  of  the  apparatus  a 
year's  rent  is  to  be  paid,  the  payment  to  be  made  at  the  be- 
ginning instead  of  at  the  end  of  the  year's  use.  Taking  into 
consideration  the  number  of  stations  supplied,  the  amount  of 
rent  due  and  payable  on  the  date  of  the  completion  of  the  system 
would  be  £91.  If  that  sum  were  then  paid  no  more  rent  could 
be  due  until  a  year  after  that  date  when  another  £91  would  then 
become  due.  So  that,  assuming  no  rent  at  all  had  been  paid  at 
the  date  of  winding  up,  the  amount  recoverable  on  the  covenant 
for  rent  could  not  be  more  than  £91,  and  the  damages  sustained 
by  reason  of  that  breach  could  not  exceed  that  amount.  Now, 
the  total  rent  for  the  ten  years  is  £910,  so  that  clause  8  has  in 
effect  stipulated  that  in  event  of  the  failure  to  make  that  pay- 
ment of  £91  or  any  part  thereof  the  lessees  are  immediately  to 
pay   to  the  lessors  the  rent  for  the  whole  of  the  term  unexpired 
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at  the  date  of  that  failure.     On  completion  the  sum  would  be  H.  C.  of  A. 
JE910,  and  after  each  annual  payment  it  would  be  £91  lesa     If,       ^^^' 
instead  of  stipulating  for  payment  of  the  ten  years  rent,  the      Lamson 
agreement  had  provided  for  payment  of  the  same  sum  merely  v^co^Ltd 

as  money,  the  stipulation  would  be  clearly  for  a  penalty,  and  it  «?• 

Russell 
seems  to  me  that  there  can  be  no  difference,  if  that  is  the  real    Wilkinh  k 

nature  of  the  transaction,  whether  the  payment  is  described  as    '  ^^^    ^^' 
the  rent  for  ten  years  or  an  amount  equal  to  the  rent  for  ten    oconnor  j. 
years.     In  either  case  it  is  in  reality  the  fixing  of  damages  for 
breach  of  the  whole  of  the  covenants,  including  that  for  payment 
of  the  annual  rent.     But  as  I  have  pointed  out  it  cannot  be 
regarded  as  a  genuine  pre-estimate  of  the  damage  which  may 
flow  from  the  breach  of  that  covenant.     Mr.  Power  contended 
that  the  principle  under  discussion  did  not  apply,  urging  that  the 
agreement  provided  merely  for  the  acceleration  of  payment  of  rent 
and  that  the  rule  on  which  the  Protector  Endoumient  Loan  Co. 
V.  Gnrice  (1)  was  decided  is  applicable.      That  case  followed  two 
others,  Stei^ne  v.  Beck  (2)  and  Thompaon  v.  Hudson  (3),  which 
Lord  Bsher,  then  Lord  Justice  Brett,  referred  to  "  as  showing 
what  the  true  rule  is."     Lord  Hatherley  L.C.  in  delivering  judg- 
ment in  Thompson  v.  Hudson  (4)  expounds  the  principle  upon 
which  these  cases  rest.   After  explaining  the  grounds  upon  which 
Courts  of  Equity  refuse  to  enforce  an  agreed  penalty  he  proceeds: — 
''  Now,  that  being  clear  on  the  one  hand,  it  is  equally  clear  on 
the  other  that  where  there  is  a  debt  due,  and  an  agreement  is 
entered  into  at  the  time  of  that  debt  having  become  due  and  not 
being  paid,  in  regard  to  farther  indulgence  to  be  conceded  to  the 
debtor,  or  farther  time  to  be  accorded  to  him  for  the  payment  of 
the  debt,  or  in  regard  to  his  paying  it  immediately,  if  that  be  a 
portion  of  the  stipulations  of  the  agreement,  or  at  some  further 
time  which  may  be  named,  and  the  creditor  is  willing  to  allow 
him  certain  advantages  and  deductions  from  that  debt,  as  well  as 
to  extend  the  time  for  its   payment,  if  adequate  and   proper 
security  in  the  mind  of  the  creditor  be  afforded  him  as  his  part 
of  the  bargain  in  respect  of   which  he  is  to  make  these  con- 
cessions, then  it  is  perfectly  competent  to  the  creditor  to  say : 

0)  5  Q.B.D.,  592.  (3)  L.R.  4  H.L.,  1. 

(2)  32  L.J.  Ch.,  632.  (4)  L.R.  4  H.L.,  1,  at  p.  15. 
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H.  C.  OF  A.  <  If  the  payment  be  not  made  vwdo  etfoniia  as  I  have  stipulated, 

^/^  then  forthwith  the  right  to  the  original  debt  reverts,  and  it  is  to 

Lamson  b^  open  to  me  to  proceed  with  reference  to  the  original  debt,  and 

vfcjK  C\)^fT  ^  exercise  all  those  powers  which  I  possess  for  compelling  pay- 

V.  ment  of  the  original  debt ;  in  other  words,  I  am  entitled  to  be 

Russell  ..... 

WiLKiNs  &   replaced  in  the  position  in  which  I  was  when  this  agreement, 

'    which  has  been  now  broken,  was  entered  into.'  " 

O'Connor  J.         The  existcncc  of  one  fact  is  essential  before  the  principle  of 
those  cases  can  be  applied ;  the  amount  stipulated  to  be  paid  on 
breach  must  have  been  a  debt  before  then  actually  due.     The 
effect  of  the  transaction  in  such  a  case  is  that  the  debtor  on 
failure  to  pay  an  instalment  forfeits  the  indulgence  which  the 
agreement  gave  him,  and  the  original  debt  thereupon  again  be- 
comes due.     If  in  this  case  the  whole  amount  of  rent  was  actually 
due  on  the   signing  of  the  contract  the  provisions  of  clause  8 
might  well  be  regarded  as  providing  merely  for  acceleration  of 
payment  within  the  principle  expounded  by  Lord  Hatlierl^,  but, 
as  I  have  already  pointed  out,  the  whole  amount  of  rent  was 
not  then  due  under  the  agreement.      No  more  than  the  annual 
instalment  could   become   due  in   the  first  year.     Under  these 
circumstances  the  facts  necessary  to  make  the  principle  of  the 
Protector  Loan  Co,  v.  Orice  (1)  applicable  do  not  exist. 

It  has  been  further  contended  that  provision  making  the  whole 
rent  for  the  remainder  of  the  term  payable  on  breach  of  any  of 
the  covenants,  including  the  covenant  to  pay  the  annual  rent,  is 
not  the  assessment  of  compensation  for  breaches,  but  is  merely  a 
variation  in  the  time  for  payment  of  rent  depending  upon  the 
lessees  performing  or  failing  to  perform  certain  conditions  and 
that  it  is  always  open  to  a  lessee  to  make  the  amount  and 
time  of  payment  of  rent  depend  upon  the  performance  of  con- 
ditions. But  can  clause  8  be  so  read  ?  The  following  is  the 
material  portion  of  the  clause.  "And  this  agreement  is  upon 
the  condition  that  in  case  of  a  breach  of  any  of  the  conditions 
or  agreements  to  be  observed  or  performed  in  the  part  of  the  lessees, 
or  in  case  the  said  system  shall  be  taken  from  the  lessees  or 
attached  by  process  of  law  by  proceedings  in  bankruptcy  or 
insolvency  or  otherwise,  the  whole  of  the  rent  for  the  remainder 

(1)  5Q.B.D.,  592. 
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of  the  term  shall  immediately  become  due,  and  the  lessors  may    ^-  C*  <>'  ^' 

forthwith  without  notice  or  demand  enter  upon  the  said  premises        ' 

where  the  said  system  may  be,  and  take  possession  of  the  said      Lamson 

system  and  remove  the  same  forcibly,  if  necessary,  without  let  vick  Co^Ltd 

or  hindrance  from  the  lessees  or  any  person  claiming  throuijh  or  ^^ 

.,.,,.  Russell 

under  the  lessees,  without  prejudice  to  the  lessor  s  right  to  recover   Wilkins  & 

the  said  rent."     If  the  failure  to  pay  the  year  s  rent  or  any    '  ^ 

portion  thereof  were  merely  to  make  the  rent  for  the  remainder  oconnor  j. 
of  the  teim  payable,  there  might  be  some  ground  for  the  appel- 
lants' view.  The  lessors  would  then  have  the  whole  rent,  and 
the  lessees  would  have  the  benefit  of  the  remainder  of  the  term 
^vithout  further  payment  of  rent.  But  the  agreement  goes  much 
beyond  that.  The  failure  to  pay  the  year's  rent  on  the  due  date, 
not  only  makes  the  lessees  liable  in  the  first  year  to  the  immediate 
payment  of  £910,  but  enables  the  lessors  to  take  possession  of 
the  system  and  carry  it  away.  In  other  words,  it  enables  them 
to  demand  the  whole  rent  for  10  yeara,  and  at  the  same  time  to 
deprive  the  lessees  of  the  consideration  for  which  it  has  been  paid, 
to  put  the  10  years'  rent  in  their  pocket,  and  at  the  same  time 
to  put  an  end  to  the  lease.  Where  such  is  the  effect  of  the 
agreement,  although  the  stipulated  payment  is  called  rent  for  the 
remainder  of  the  term,  it  seems  difficult  to  regard  it  in  substance 
as  anything  other  than  a  form  of  fixing  compensation,  especially 
when  it  is  remembered  that  it  is  payable,  not  only  on  failure  to 
pay  the  annual  rent,  but  on  the  breach  of  any  of  the  numerous 
covenants  in  the  agreement.  In  my  opinion,  the  stipulation  is  in 
reality  one  for  compensation  for  breaches  of  the  covenants. 
Being  therefore  in  reality  a  stipulation  for  compensation,  it 
becomes  subject  to  the  rules  of  interpretation  to  which  I  have 
referred,  and  applying  even  Lord  Dunedin's  very  broad  state- 
ment of  the  rule  I  am  of  opinion  that  it  must  be  held  that  the 
parties  have  stipulated  for  a  penalty  and  not  for  liquidated 
damages. 

I  agree  therefore  with  the  judgment  of  the  Chief  Justice  in 
the  Court  below,  and  am  of  opinion  that  he  was  right  in  rejecting 
the  appellant  company's  proof  for  £885,  and  in  holding  that  they 
were  only  entitled  to  prove  for  the  amount  of  the  rent  actually  due, 
and  for  the  amount  of  damages  (if  any)  which  they  might  after- 
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wards  prove  they  have  sustained.     For  these  reasons  I  think  the 
appeal  should  be  dismissed. 

Appeal  aU&wed,  Order  appealed  from  dis- 
charged and  proof  (Mowed  with  such  costs 
as  are  usiiaUy  oUowed  in  a  liquidaiion  an 
an  admission  of  a  proof  Respondents  to 
pay  costs  of  appeal,  and  to  have  their  costs 
in  both  Courts  out  of  the  assets. 


Solicitors,  for  the  appellants,  JRuthning  &  Jenson. 
Solicitors,  for  the  respondents,  O'SuUivan  &  Scott. 


K  G.  P. 
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Sydney, 

Aug.   24,  27. 
28. 

Dec.  17,  20. 


Griffith  C.J., 
Barton  and 
O'Connor  J  J. 


Civil  Service  Act  {N.S.W.),  (48  Vict.  No.  24),  sees.  46,  iS—Pvblic  Service  Act 
{N.S.  IT.),  [No.  25  of  1896),  aecs.  8,  59,  eO— Public  Service  {SuperanntuUian) 
Act  (N.S.W.),  {No.  65  of  1899),  sec.  2 — Services  of  officer  dispenaed  with — 
Abolition  of  office — Qut&timi  of  fact  ^Estoppel  by  CLcquieseence. 

Sec.  46  of  the  Civil  Service  Act  1884  provides  that  when  the  services  of  wa 
officer  of  the  Civil  Service  are  dispensed  with  '*  in  consequence  of  the  abolition 
of  his  office,*'  and  no  other  office  can  be  offered  him,  he  shall  bo  entitled  to 
retire  apon  the  superannuation  allowance  provided  for  by  other  sections  of 
the  Act. 

Sec.  8  of  the  Public  Service  Act  1895  provides  that  the  Public  Service  Board 
shall  investigate  the  working  of  each  department  of  the  Public  Service,  and  if 
it  finds  a  greater  number  of  persons  employed  than  neoessary,  and  if  the  per> 


4r     C.IxR.] 


OF  AUSTRALIA. 


695 


Gbbvillk 

V. 
WiLMAMS. 


sons  in  excets  cannot  be  profitably  employed  in  any  other  department,  their    H.  C.  op  A. 
services  shall  be  dispensed  with  subject  to  certain  provisions  in  other  sections         1906. 
for  a  refund  of  their  contributions  to  the  superannuation  account,  and  a 

The  appellant  for  some  years  up  to  June  1896  held  an  office  which  was 
officially  known  as  that  of  Accountant  in  Bankruptcy,  and  was  formally 
notified  in  the  Gcaette  aa  ranking  next  after  that  of  Regittrar  in  Bankruptcy, 
and  as  such  officer  he  performed  certain  specified  duties  attached  to  the  office. 
The  Public  Service  Board  investigated  the  working  of  the  Bankruptcy  depart- 
ment, regraded  the  officers,  and  reported  to  that  effect  to  the  Minister, 
attaching  to  their  report  a  schedule  of  the  officers,  amongst  which  the  appel- 
lants's  name  did  not  appear.  Subsequently  the  appellant  was  notified  by 
letter  that  his  retirement  had  been  recommended  by  the  Board  and  approved 
of  by  the  Governor,  and  a  OazeUe  notice  to  that  effect  was  shortly  afterwards 
published.  Thereafter  no  officer  held  the  title  of  Accoimtant  in  Bankruptcy 
or  the  status  formerly  enjoyed  by  the  person  holding  that  office,  and  the  duties 
formerly  attached  to  the  office  were  distributed  amongst  other  officers  of  the 
department. 

Held,  that  it  was  a  question  of  fact  whether  the  services  of  the  appellant 
were  dispensed  with  owing  to  the  abolition  of  his  office  within  the  meaning  of 
sec.  46  of  the  Act  of  1884,  or  under  the  provisions  of  sec.  8  of  the  Act  of  1895, 
and  that  on  the  evidence  the  proper  inference  to  be  drawn  from  the  facts  was 
that  his  services  had  been  dispensed  with  under  the  former  section  ;  and,  as 
the  rights  given  by  the  CivU  Service  Act  1884  to  contributors  to  the  super- 
annuation account,  of  which  the  appellant  was  one,  had  not  been  taken  away 
by  subsequent  legislation,  the  appellant  was  entitled  to  the  arrears  of  the 
pension  provided  by  that  Act. 

Held,  also,  that  the  acceptance  by  the  appellant,  shortly  after  his  retire- 
ment, of  a  gratuity  under  the  Public  Service  Act  1895  and,  later,  of  a  pension 
under  the  Ptiblic  Service  {SuperannwUion)  Act  1899,  was  not,  under  the 
circumstances,  such  an  acquiescence  as  would  operate  as  a  bar  to  the 
subsequent  assertion  of  his  claim  to  be  dealt  with  under  the  Civil  Service  Act 
1Q84. 

Decision  of  the  Supreme  Court:  Oreville  v.  Williams,  (1905)  5  S.R. 
(N.S.W.),  600,  reversed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

This  was  an  action  by  the  appellant,  an  officer  in  the  Public 
Service  of  New  South  Wales,  whose  services  had  been  dispensed 
with  by  the  Governor  upon  the  report  of  the  Public  Service 
Board,  against  the  respondent  as  the  nominal  defendant  on  behalf 
of  the  Government,  to  recover  arrears  of  pension  under  sees.  46 
&  48  of  the  CivU  Service  Act  1884. 
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H.  c.  OF  A.       The  declaration  alleged  that  before  the  accruing  of  the  causes 

^ '        of  action  the  plaintiff  was  an  oflScer  within  the  meaning  of  the 

CJREviLLK    Civil  Service  Act  1884  in  the  employment  of  the  Government  in 
Williams    ^^^  Civil  Service  of  New  South  Wales  at  the  yearly  salary  of 

£400  under  the  conditions  contained  in  that  Act,  and  had  been  so 

employed  continuously  for  forty  years  and  had  been  in  receipt  of  a 
certain  salary  for  more  than  six  years  preceding  his  retirement,  and 
had  fulfilled  all  the  conditions  required  by  the  Act  to  entitle  him  to 
the  allowance  claimed,  if  his  services  should  be  dispensed  with  by 
the  Qovernment  in  consequence  of  the  abolition  of  his  oiSSce  and 
there  should  be  no  other  oflSce  that  could  be  offered  him  at  the 
same  salary  or  at  a  salary  not  less  than  five-sixths  of  it,  and  his 
services  were  dispensed  with  in  consequence  of  the  abolition  of  his 
office  and  no  other  office  could  be  offered  to  him  at  the  prescribed 
salary,  whereupon  he  became  entitled  on  retirement  to  a  certain 
superannuation    allowance    subject  to  certain    reductions,  and 
retired,  yet,  on  his  retirement,  the  Government  paid  him  only 
a  portion  of  that  allowance,  and  the  plaintiff  claimed  the  balance 
The  particulars  of  the  plaintiff's  claim  showed  a  balance  due  to 
him  from  the  Government  of  £1,092  19s.  Id.,  subject  to  an  abate- 
ment at  a  certain  percentage  of  the  total  salary  received  by  him 
during  his  term  of  officC;  which  was  left  for  subsequent  calcu- 
lation and  adjustment. 

The  defendant  pleaded  that  the  services  of  the  plaintiff  were 
dispensed  with  by  the  Public  Service  Board  under  sec.  8  of  the 
Public  Service  Act  1895,  on  the  ground  that  he  was  found  to  be 
in  excess  of  the  number  of  officers  required  in  the  department  in 
which  he  had  been  employed  for  its  efficient  working,  not  in  con- 
sequence of  the  abolition  of  his  office  as  alleged,  and  also  that  the 
plaintiff  was  not  entitled  to  retire  and  did  not  retire  from  the 
service  as  alleged. 

The  action  was,  by  agreement  between  the  parties,  tried  before 
Pring  J.,  without  a  jury,  who  came  to  the  conclusion  that  the 
plaintiff's  services  could  not  have  been  dispensed  with  "  in  conse- 
quence of  the  abolition  "  of  his  office,  because  the  office  had  not 
been  abolished  within  the  meaning  of  sec.  46  of  the  Act  of  1884, 
and  found  a  verdict  for  the  defendant.  A  rule  nisi  to  set  aside 
the  verdict  and  have  a  verdict  entered  for  the  plaintiff  for  the 


V. 

Williams. 
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mount  claimed,  or  for  a  new  trial,  was  granted  by  the  Full  Court  ^-  C.  op  A. 
n  the  ground  that  the  plaintiff's  retirement  was  under  sec.  46  of 
tie  Civil  Sei*vice  Act  1884,  and  that  he  was  therefore  entitled  to    orevillk 
k  pension  under  see.  48  of  that  Act,  but  the  rule  was  subsequently 
lischarged  with  costs  :  Oreville  v.  Williams  (1). 

From  this  decision  the  present  appeal  was  brought  by  special 
ieave. 

The  facts  are  fully  stated  in  the  judgments. 

Piddington  (HaTninond  with  him),  for  the  appellant.     The 
office  of  the  appellant  was  in  fact  abolished,  and  his  services  were 
dispensed  with  in  consequence  of  its  abolition.     Office  means  a 
separate  position  in  the  department,  and   when   that  separate 
position  ceases  to  exist  by  an  Executive  act  of  the  Government 
the  office  has  been  abolished.    The  appellant  held  the  office  of 
Accountant  in  Bankruptcy,  and  performed  certain  duties  as  the 
duties  attached  to  that  office.     The  only  possible  inference  from 
the  facts  proved  is  that  that  office  was  abolished  and  the  appellant's 
services  consequently  dispensed  with.     There  is  no  formal  step 
prescribed  by  the  Statute  as  requisite  for  the  abolition  of  an 
office.     It  is  not  suggested  that  the  Board  dispensed  with  his  ser- 
vices on  the  ground  of  incompetency  under  sec.  56  of  the  Act  of 
1895,  so  that  their  act  was  either  under  sec.  46  of  the  Act  of  1884 
or  sec.  8  of  the  Act  of  1895.     The  fact  that  the  Board  rearranged 
the  work  of  the  department  is  not  inconsistent  with  an  abolition 
of  office,  nor  is  the  fact  that,  since  the  re-arrangement,  the  duties 
of  the  office  have  been  distributed  amongst  other  clerks  in  the 
office.    [He  referred  to  The  King  v.  The  Mayor  etc.  of  Bridge- 
water  (2) ;  The  Queen  v.  Mayor  &c.  of  York  (3).      The  appellant 
had  a  vested  right  under  the  Act  of  1884,  and  it  will  not  be 
presumed  that  the  legislature  intended  to  deprive  him  of  that, 
unless  the  intention  is  clear.     There  is  nothing  in  the  documents 
evidencing  the  official  acts  of  the  Board  to  indicate  that  the 
appellant's  services  were  dispensed  with  on  any  other  ground 
than  the  abolition  of  his  office.     They  cannot  be  heard  to  say 
now  that  they  intended  their  action  to  be  under  any  particular 
section ;  the  documents  must  speak  for  themselves. 

(1)  (1905)  5  S.R.  (N.S.W.),  600.  (2)  6  A.  &  E.,  339. 

(3)  3  Q.B.,  550. 
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H.  C.  or  A.       C.  B,  Stephen  KC.  and  H.  if.  Stephen,  for  the  respondent 
"™^       The  office  of  the  appellant  was  not  abolished.      His  duties  really 
Grevillk    constitute  the  office,  and  they  were  merely  distributed  among 
VV1L1.1AM8    ^^^^^  persons  in  the  same  department.     Sec  46  of  the  Act  of 
1884  was  intended  to  provide  for  the  case  where  a  whole  depart- 
ment'was  swept  away,  or  a  whole  class  of  work  dispensed  with, 
resulting  in  the  discharge  of  the  officers  who  constituted  the 
department  or  carried  out  the  work.     The  Board  in  this  case 
found  that  the  appellant  was  in  excess  of  the  number  of  officers 
required,  within  the  meaning  of  sec.  8  of  the  Act  of  1895,  and 
that  the  other  officers  of  the  department  could  do  the  work  which 
he  had  done,  in  addition  to  their  owm     Their  recommendation 
follows  the  words  of  sec.  8,  and  the  Chairman  of  the  Board  gave 
evidence  that  that  was  the  intention  of  the  Board. 

[GffeiFFiTH  C.J. — How  can  any  member  of  the  Board  give 
evidence  of  his  intention  ?  Can  they  be  heard  to  say  anything 
in  addition  to  what  they  have  said  by  their  official  proceedings  ?] 
The  evidence  was  given  without  objection,  and  was  uncontra- 
dicted. Sec.  46  does  not  give  the  right  to  a  person  merely 
because  his  office  is  abolished,  but  only  to  one  whose  services  are 
dispensed  with  on  that  account.  That  was  not  the  reason  for 
dispensing  with  his  services  in  this  case.  If  the  issue  before  the 
Judge  was  a  question  of  fact,  he  has  found  it  in  favour  of  the 
defendant.  The  circumstances  are  clearly  capable  of  such  a 
construction,  and  the  Judge's  decision  should  not  be  interfered 
with.  No  evidence  was  given  that  the  office  was  abolished,  or 
that  the  appellant's  services  were  dispensed  with  in  consequence 
of  its  abolition.  The  appellant  was  bound  to  prove  an  official  act 
of  abolition.  The  Board  had  no  power  to  abolish  an  office  in  the 
strict  sense.  They  could  only  inquire  into  conditions,  and  recom- 
mend re-arrangements.  The  presumption  must  be  that,  having 
been  appointed  for  the  express  purpose  stated  in  sec.  8,  they 
acted  under  that  section  throughout. 

The  appellant  is  estopped  from  setting  up  a  claim  to  be  dealt 
with  under  the  Act  of  1884.  He  must  be  taken  to  have  known 
his  rights,  and  he  has  acquiesced  in  being  dealt  with  under  the  Act 
of  1895,  and  has  accepted  a  gratuity  under  the  Act  of  1899,  which 
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has  no  application  to  persons  dealt  with  under  the  Act  of  1884.   H*  C.  of  A. 
[They  referred  to  WiUon  v.  Mcintosh  (1).]  ^^ 

[Griffith  C.J.  referred  to  Willmott  v.  Barber  (2).]  Grevillb 

V. 

Williams. 

Fiddiiigton,  in  reply,  referred  to  Clarke  &  Chapman  v.  HaH       

(3).     [He  was  stopped  on  the  question  of  acquiescence.] 

Cur,  adv,  vult 

The  Court  having  asked  to  hear  further  argument  as  to  the  December  12th. 
effect  of  sec.  59  of  the  Public  Service  Act  1895  on  the  appellant's 
right  to  recover, 

C.  B.  Stephen  K.C.,  for  the  respondent,  was  allowed  to  refer  to 
the  Report  of  Parliamentary  Debates  1895,  p.  3039,  as  evidence 
of  the  state  of  affairs  in  connection  with  the  Public  Service  at  the 
date  of  the  passing  of  the  Act  of  1895. 

Piddington  for  the  appellant,  referred  to  sees.  59,  60,  61  and 
62  of  the  Public  Service  Act  1895,  and  to  sec.  2  of  the  Public 
Service  {Sv^rannuat%on)  Act  No.  55  of  1899. 

Cur  adv,  vult, 

Griffith  C.J.    This  was  an  action  brought  by  the  appellant    December  2l 

against  the  Government  of  New  South  Wales  to  recover  arrears 

of  pension  which  he  claims  to  be  due  to  him  upon  the  abolition 

of  his  office  as  a  member  of  the  Civil  Service  of  New  South 

Wales,   his  case  being  that  since  the   abolition  of  his  office  on 

1st  July  1896  he  has  received  a  pension  at  a  lesser  rate  than  that 

to  which  he  is  entitled.   He  received  some  time  ago,  shortly  after 

the  abolition  of  his  office,  a  gratuity  under  the  Statute  of  1895. 

Since  then  by  virtue  of  another  Act  he  has  received  a  pension, 

the  amount  being  calculated  according  to  the   Public  Service 

{8upera7ivvAition)  Act  1899.      His  present  action  is  based  upon 

the  claim  that  he  is  entitled  under  the  Civil  Service  Act  1884  to 

a  pension  at  the  rate  of  £266  13s.  4d.     The  total  balance  which 

(1)  (1894)  A.C.,  129.  (2)  16  Ch.  D.,  96,  at  p.  105. 

(3)  6H.L.C.,633,  atp.  656. 
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H.  c.  OF  A.  he  claims  amounts  to  £1,029  23.  Id.     The  amount  of  the  gratuity 

which  he  received  in  cash  was  £955.    If  his  claim  is  well  founded, 
* — • — ' 
Grkvili.b    then  he  ought  not  to  have  received  the  gratuitj%and  certainly  he 

Williams    ^^S^t  not  to  keep  it,  nor  indeed  does  he  desire  to  do  so. 

Before  referring  to  the  facts  of  the  case — and  in  the  view  I 

take  of  it  the  question  in  this  case  is  entirely  one  of  fact,  and 
does  not  involve  any  general  principle — it  is  necessary  to  refer 
to  the  Statutes  under  which  the  claim  arises.  By  the  CivU 
Service  Act  1884  various  provisions  were  made  for  the  regulation 
of  the  Civil  Service.  Sec.  43  of  that  Act  provided  that  "  Any 
officer  shall  at  any  time  after  having  attained  the  age  of  sixty 
years  be  entitled  to  retire  from  the  service  upon  the  superannua- 
tion allowance  "  calculated  at  the  rate  specified  in  sec.  48.  Sec.  44 
provided  for  persons  who  had  not  attained  the  age  of  sixty  years 
but  desired  to  retire  owing  to  infirmity  of  mind  or  body,  in 
which  cases,  under  certain  circumstances,  they  might  retire  upon 
a  superannuation  allowance  upon  a  scale  prescribed.  Sec.  45 
provided  that  the  Governor  might  order  a  person  to  retire  if  it 
should  be  reported  to  him  that  the  officer  was  unfit  to  perform 
his  duties  by  reason  of  infirmity  of  mind  or  body,  in  which  case 
he  was  entitled  under  certain  circumstances  to  a  superannuation 
allowance.  Sec.  46  provided  as  follows : — "  When  the  services  of 
any  officer  are  dispensed  with  in  consequence  of  the  abolition  of 
his  office  and  no  other  office  can  be  offered  to  him  at  the  same 
salary  as  hereinbefore  provided  "  (that  was  a  reference  to  sec.  8, 
now  repealed,  to  which  it  is  not  necessary  to  refer)  "  or  at  a 
salary  of  not  less  than  five-sixths  of  the  same  he  shall  be 
entitled  to  retire  upon  the  superannuation  allowance  hereinafter 
provided."  The  plaintiflT  was  an  officer  of  the  Civil  Service  and 
entitled  to  the  benefits  conferred  by  that  Act,  whatever  they  are, 
unless  they  have  been  taken  from  him  by  subsequent  legislation. 
For  the  purpose  of  providing  a  fund  for  the  payment  of  super- 
annuation allowances  provision  was  made  by  sec.  53  for  estab- 
lishing a  fund  called  the  Civil  Service  Superannuation  Account, 
which  was  made  up  partly  by  a  contribution  from  the  Consoli- 
dated Revenue  of  £20,000  a  year  for  five  years,  and  afterwards 
by  deductions  from  the  salaries  of  all  officers  in  the  service  witli 
certain  exceptions,  at  the  rate  of  four  per  cent,  per  annum  from 
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t.Vie    year  1885,  and  also  by  paying  the  sum  of  £3,500  payable   ^'  ^-  ^*^  ^• 
under  see.  52  of  the  Imperial  Act  18  &  19  Vict.  c.  54  from  the  ^ 

Consolidated  Revenue  Fund  for  Pensions  to  the  credit  of  the  (;revillk 
amount  subject  to  outstanding  claims.  Then  provisions  were  wiluams 
made  in  case  of  the  fund  so  created  being  insufficient  for  the 
purpose  of  meeting  all  claims  upon  it. 

By  the  Public  Service  Act  1895  various  provisions  of  the  Civil 
Sei^ice  Act  1884  were  repealed,  but  sec.  46,  providing  for  the 
payment  of  pensions  to  officers  on  the  abolition  of  their  office, 
was   not  repealed.     Indeed,  so  far  from  being  repealed,  it  was 
expressly  kept  in  force,  and  express  reference  was  made  to  it. 
Sec.  8  of  the  Act  of  1895  provides  :  "  As  often  as  shall  be  neces- 
sarj'  to  carry  out  the  directions  and  provisions  of  this  Act,  and 
to  ensure  the  establishment  and  continuance  of  a  proper  standard 
oi  efficiency  and  economy  in  the  Public  Services,  the  Board  shall, 
as  far  as  practicable,  personally   inspect  each   department,  and 
investigate  the  character  of  the  work  performed  by  every  officer 
therein,  and  the  efficiency,  economy,  and  general  working  of  such 
department.   .     .    .   And  if  the  Board  shall  at  any  time  find  that 
a  greater  number  of  persons  is  employed  in  any  depai-tment  than 
it  may  determine  to  be  necessary  for  the  efficient  working  thereof 
such  persons  as  are  in  excess  may  (if  practicable)  be  transferred  to 
any  other  department  which,  in  the  opinion  of  the  Board,  requires 
additional  assistance,  and  if  the  persons  so  found  to  be  in  excess 
cannot  be  usefully  and  profitably  employed  in  any  other  depart- 
ment, their  services  shall  be  dispensed  with  subject  to  the  pro- 
visions of  section  sixty  hereof."     Sec.  60  provides  that  "  If  the 
services   of  any   person   permanently   employed   in   the  Public 
Service  shall  be  dispensed  with  by  the  Board  under  the  pro- 
visions of  this  Act  otherwise  than  for  an  offence,  then "  in  the 
case  of  such  officers  as  the   plaintiff,   who  was   a  contributor 
to  the  Superannuation  Account,  but  not  entitled  to  retire  under 
sees.  43  and  44  of  the  Act  of  1884,  the  officer  should  be  entitled 
to  receive  a  refund  of  his  contributions  to  the  Superannuation 
Account  together  with  a  gratuity  calculated  at  a  certain  pre- 
scribed rate.     Sec.  59  provided  that  no  person,  who  should,  after 
the  commencement  of   the   Act   enter  any   department  of  the 
Public  Service  to  which  the  Act  applied,  or  who  was  not  at 
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H.  C.  OF  A.  that   time  a  contributor  to  the  Superannuation  Account  under 
the  Act  of  1884  "  shall  be  allowed  to  become  a  contributor  to 
GRKVIIJ.E    or  to  acquire  any  right  to  any  payment  by  way  of  pension, 
Williams    ^^^^^^  superannuation,  retiring  allowance,   or  gratuity  out  of 
such  Superannuation  Account.     Nor  shall  any  person  to  whom 
this  Act  applies,"  except  as  provided  .in  sec  60,  "  receive  out  of 
the   Consolidated   Revenue  any  payment  by  way  of  pension, 
annual  superannuation,  retiring  allowance,  or  gratuity,   either 
directly  or  indirectly."      It  was  suggested,  and  we  asked   for 
further  argument  on  the   point,   that  that  section  might  have 
the  effect  of  distinctly  declaring  that  no  pension  should  be  paid 
to  any  person  in  the  Public  Service  except  under  the  provisions 
of  this  Act.     Sec.  60  deals  with  the  case  of  persons  whose  ser- 
vices are  dispensed  with  by  the  Board  under  the  Act  otherwise 
than  for  an  offence.     Sec.  62  deals  with  two  classes  of  persons ; 
first,  those  who  at  the  date  of  the   commencement  of  the  Act 
are  contributors  to  the  fund,  and  as  to  them  it  makes  provision 
that  they  may,  if  they  please,  discontinue   contributing   to  the 
fund,  in  which  case  they  will  be  entitled  to  a  refund  of  their  con- 
tributions.     It  also  deals  with  another  class  of  persons,  namely, 
those  who,  being  contributors   to  the  superannuation  fund  at 
the  commencement  of  the  Act,  continue   in   the  service  after 
the  expiration  of  twelve  months,  that  is,  persons  whose  services 
are  not  dispensed  with ;  with  respect  to  whom  it  is  provided  that 
they  shall  be  entitled  on  retirement  to  all  the  benefits  conferred 
upon  contributors  to  the   Superannuation  Account  by  the  pro- 
visions of  Part  V.  of  the  Act  of  1884,  and  goes  on : — "  For  the 
purpose  of  this  proviso,  such  rights  and  benefits  shall  be  deemed 
to  include  the  right  to  superannuation  allowance  under  sections 
forty-six  and  forty-eight  of  that  Act  as  though  their  office  were 
abolished  where  the  officer  who  shall  retire  or  be  removed  as 
aforesaid  shall  be  otherwise  within  the  terms  of  section  forty- 
eight."     It  is  clear,  therefore,  that  it  was  not  intended  that  the 
only  right  to  receive  a  pension  should  be  that  under  sec  60. 
Moreover,  in  sec.  59  the  terms  "  Superannuation  Account "  and 
"  Consolidated    Revenue "    are    both    mentioned ;    and,    having 
regard  to  the  other  provisions  for  pensions,  I   am  of   opinion 
that  the  prohibition  of  any  payment  by  way  of  pension,  annual 
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superannuation  allowance,  retiring  allowance,  or  gratuity  out  of   W-  ^-  "*  A. 
the  Superannuation  Account  does  not  deal  with  the  question 
whether  a  person  in  the  position  of  the  plaintiff  shall  be  entitled    Qrkville 
to  receive  payment  of  a  pension  out  of  the  superannuation  fund,    wilmams 

By  a  later  Act  of  1903,  No.  8,  all  claims  for  superannuation       

allowances  were  transfen*ed  from  the  Superannuation  Account 
to  the  Consolidated  Revenue. 

The  only  question  then  to  be  determined  is  whether  the  appel- 
lant is  a  person  whose  services  were  dispensed  with  owing  to  the 
abolition  of  his  office  within  the  meaning  of  sec.  46  of  the  Act  of 
1884,  or  whether,  as  the  Supreme  Court  held  upon  the  facts,  he  is 
a  person  whose  services  were  dispensed  with  under  the  provisions 
of  sec.  8  of  the  Act  of  1895.     That  is  purely  a  question  of  fact. 
But,  before  referring  to  the  question  of  fact,  it  is  important  to 
remember  that  there  is  a  presumption  in  all  legislation  that  it  is 
not  intended  to  interfere  with  vested  interests.     The  legislature 
of  course  have  plenary  power  to  do  so,  and  can  destroy  such 
rights  if  they  please,  but  it  is  always  taken  that  they  have  not 
done  so  unless  their  intention  to  do  so  is  shown  by  express  words. 
Now,  as  I  have  shown,  the  rights  given  by  the  Act  of  1884  to 
contributors  to  the  Superannuation  Account,  of  whom  tlie  plaintiff 
is  one,  to  receive  a  pension  on  the  abolition  of  their  office  is  not 
interfered  with  by  the  later  legislation.     That  provision  remains, 
therefore,  as  part  of  the  law.     The  only  question  is  whether  the 
office  was  abolished,  or,  to  use  the  exact  words  of  the  section, 
whether  "  his  services  were  dispensed  with  in   consequence   of 
the  abolition  of  his  office." 

What  are  the  facts  ?  The  appellant  held  the  office  of  Account- 
ant in  Bankruptcy.  That  office  was  created  in  the  year  1890  by 
the  Lieutenant  Governor  in  Council,  as  appears  by  notification  in 
the  Oovemment  Gazette  of  31st  January  of  that  year.  It  was 
there  announced : — "  His  Excellency  the  Lieutenant  Governor, 
with  the  advice  of  the  Executive  Council,  has  been  pleased  to 
approve  of  the  following  appointments  and  promotions  in  the 
office  of  the  Bankruptcy  Court,  viz : — Mr.  Henry  James  Greville, 
Chief  Clerk,  to  be  Accountant,  with  rank  next  after  the  Registrar 
in  Bankruptcy."  The  various  promotions  were  stated  and  the 
notification  concluded  : — *'  Such  appointments  and  promotions  to 
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H.  C.  or  A.    take  effect  from  the  first  instant."    The  appellant,  therefore,  iras 
appointed  to  this  office  by  a  special  name,  with  a  special  statiis. 

Gkkville  The  office  was  recognizecl  by  Parliament  by  that  name  in  the 
Ajypropriation  Act  of  1894.  In  June  1896,  therefore,  the  plaintii! 
was  holder  of  the  office  of  Accountant  in  Bankruptcy.  Was  that 
office  abolished  ?  Am  a  matter  of  fact  he  ceased  to  hold  office  ai 
the  end  of  that  month  under  these  circumstances.  The  Public 
Service  Board,  having  investigated  the  work  of  the  office,  reported 
to  the  Minister  on  the  17th  June  189(5 : — "  We  .  .  .  have  .  .  . 
inspected  the  Department  of  Justice  and  so  far  as  practicable, 
investigated  the  character  of  the  work  performed  by  every  o£Bcer 
of  the  Department.  We  have  also,  subject  to  any  right  of  appeal 
under  sec.  15  .  .  .  graded  the  officers  employed  therein  and 
classified  the  work  performed  by  each  in  the  manner  described 
in  the  accompanying  schedule."  Then  followed  a  schedule  of  the 
officers  in  the  Bankruptcy  office,  amongst  which  the  appellant's 
name  did  not  appear.  On  26th  June  the  Under  Secretary"  of  the 
department  wrote  to  the  appellant  and  informed  him  that  the 
Public  Service  Board  had  recommended  that  he  be  retired  from 
the  Public  Service,  and  that  the  Governor,  with  the  advice  of  the 
Executive  Council,  had  approved  of  his  retirement  accordingly 
from  the  30th  of  that  month  ;  and,  by  notice  in  the  Gocermnehi 
Gazette  of  4th  July,  bearing  date  2nd  July,  it  was  notified  that 
the  Governor  with  the  advice  of  the  Executive  Council  had 
approved  of  the  retirement  of  various  officers  mentioned,  under 
the  provisions  of  the  Public  Service  Act  of  1895,  including  **  Mr 
Henry  James  Greville,  accountant  and  cashier."  The  communi- 
cation to  him  and  the  Governiment  Gazette  did  not  use  the  term 
"  abolition,"  nor  state  that  his  office  was  abolished,  or  that  his 
services  were  dispensed  with  under  the  provisions  of  sec  8  of  the 
Act  of  1895,  but  the  neutral  word  "retire"  was  used.  The  word 
"  retire  "  is  a  word  used  in  the  Act  of  1884 ;  for  instance,  under 
sec.  45,  the  Governor  may  order  a  person  to  retire  on  a  super- 
annuation allowance. 

Under  these  circumstances,  what  is  the  proper  view  to  take  of 
the  facts  ?  There  is  no  doubt  whatever  m  my  mind  that  the 
office  was  abolished.  A  number  of  officers  in  the  department  were 
dispensed  with,  so  that  the  total  number  was  reduced.   Presumably 
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when  an  office  is  abolished,  it  may  be  because  the  services  of  the   H-  C  of  a. 
oflScer  who  held  it  are  not  wanted ;  he  may  be  in  excess  of  the 
number  which  can  be  further  profitably  employed  in  the  depart- 
ment.    But  it  by  no  means  follows  that,  because  that  is  the  view 
taken  by  the  Government,  the  office  has  not  been  abolished.     It 
appears  to  me  that,  when  an  officer  at  the  beginning  of  the  month 
holds  an  ofl[ice  under  a  special  name  with  a  special  status  recog- 
nized bj^  Parliament,  and  at  the  end  of  the  month  the  office  no 
longer  exists,  the  office  has  been  abolished.     Whatever  may  have 
been  the  motive  of  the  Government  in  abolishing  it,  it  does  not 
alter  the  fact  that  his  office  no  longer  exists,  and  in  my  opinion 
under  these  circumstances  it  must  be  taken  to  be  abolished.     It 
was  suggested  for  the  respondent  that  if  the  work  attached  to  the 
office  were  still  carried  out  by  someone  else,  then  the  office  could 
not  be  said  to  have  been  abolished.     I  cannot  follow  that  argu- 
ment.    It  is  very  little  satisfaction  to  a  person,  whose  services 
have  been  dispensed  with  and  who  claims  to  be  dealt  with  as  an 
officer  whose  ofl[ice  has  been  abolished,  to  be  told  that  someone 
else  is  doing  his  work.      It  is  suggested  that  the  Board  intended 
to  act  under  the  Act  of  1895.     Possibly  it  did.     But  the  Court 
must  deal  with  the  official  act  of  the  Governor  as  recorded  in 
the  official  documents,  not  in  the  light  of  any  statement  of  inten- 
tion or  motive  that  may  be  given  in  evidence  as  to  what  the 
Board  intended  to  be  the  legal  effect  of  their  act.      In  substance 
the  appellant  8  office  was  abolished,  and  he  is  entitled  to  what- 
ever rights  are  conferred  upon  him  by  sec.  46  of  the  Act  of  1884. 
The  Government,  however,  assumed  to  deal  with  him  under  the 
Act  of  1895,  and  offered  him  a  gratuity  under  that  Act,  and  he 
accepted  it.      He   afterwards   took  advantage   of  another   Act 
passed  in  1899  for  the  benefit  of  persons  who  seemed  to  have 
been  hardly   treated   under  the  Principal  Act,  i.e.,  The  Public 
Service  (Superannuation)  Act  1899,  which  gave  the  right  to  a 
pension  at  a  reduced  rate,  allowance  being  made  for  any  gratuity 
received  under  the  Act  of  1895.      It  was  faintly  suggested  that, 
having  taken  advantage  of  these  Acts,  he  could  not  set  up  a  claim 
under  the  original  Act.   But  a  statutory  claim  cannot  be  defeated 
in  that  way,  unless  there  is  something  in  the  nature  of  accord 
and  satisfaction,  or  estoppel.     Nothing  of  that  kind  was  pleaded 
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acquiescence  in  the  very  hard  terms  offered  him  can  have  that 
G&EviLLK    effect.     He  asked  for  a  pension  and  the  Government  gave  him  a 
gratuity,  and  he  had  to  choose  between  taking  that  and  getting 
nothing. 

For  these  reasons  I  am  of  opinion  that  the  appellant  has  estab- 
lished the  facts  he  set  out  to  prove,  and  that  he  is  therefore 
entitled  to  receive  a  pension  at  the  rate  claimed,  from  1st  July 
1896  to  the  date  of  this  action.  But  it  is  quite  clear  that  he 
must  give  credit  for  the  amounts  he  has  already  received.  In  my 
opinion,  therefore,  the  particulars  of  claim  should  be  amended  by 
giving  credit  for  the  amount  of  the  gratuity  £995,  and  judgment 
should  be  entered  in  his  favour  for  the  balance. 

Barton  J.  To  effect  abolition  of  an  office  as  a  fact  is  it  neces- 
sary that  the  work  of  the  office  should  be  abolished  ?  Can  the 
office  be  abolished  though  the  work  continues  to  be  done,  but  by 
other  hands  ?  Let  us  put  the  matter  another  way.  Cannot  a 
new  office  be  created  unless  new  duties  come  into  existence  ? 

It  would  be  a  strange  thing  to  say  tliat  when  the  working  of  a 
department  is  facilitated  or  improved  by  the  assignment  of  a 
group  of  the  existing  duties,  because  of  their  importance  or 
rational  connection,  to  an  office  newly  named,  whether  the  person 
selected  to  fill  it  is  already  in  the  service  or  is  introduced  from 
outside,  a  new  office,  in  the  ordinary  meaning  of  the  term,  has 
not  been  created.  This  process  seems  to  be  what  occurred  in  the 
case  of  the  appellant.  When  both  the  name  and  the  man  are 
dispensed  with  and  the  duties  given  to  others,  has  not  the  office 
of  the  man  been  abolished  ?  If  not,  it  must  still  be  in  existence. 
Then  was  there  ever  an  office  of  Accountant  in  Bankruptcy  ?  If 
so,  where  has  it  been  since  30th  June  1896  ? 

For  the  respondent  the  case  was  urged  upon  us  of  a  typewriter 
who  is  got  rid  of  and  the  work  done  by  another  officer  not  called 
a  typewriter,  but  done  with  the  machine,  and  it  was  pointed  out 
that  such  a  case  could  not  be  an  instance  of  the  abolition  of  office. 
That  may  be  conceded.  But  is  the  mere  work  of  writing, 
whether  by  hand  or  machine,  at  all  contemplated  in  the  term, 
creation  of  an  office,  or  the  term,  abolition  of  an  office  ?     If  on 
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the  estimates  one  finds  the  line  ''Clerks  (5)  at  £175,"  there  having 
previously  been  only  three  of  them,  does  that  mean  that  two 
offices  are  created,  or  only  that  two  more  hands  are  to  be  em- 
ployed?   And  would  the  converse  mean  that  two  offices  have 
lt>eexi  abolished,  or  merely  that  two  hands  less  are  to  be  employed? 
The  line  must  be  drawn  somewhere,  and  I  think  it  consists  in 
this,  that  where  duties  are  of  a  merely  general  and  ordinary 
character  they  are  not  the  subjects  of  offices  to  which  the  term 
creation  or  abolition  applies  as  it  does  where    the  duties  are 
special  and  distinctive,  as  they  are  in  the  case  of  an  accountant^ 
ship.     If  you  get  rid  of  an  accountant  and  the  name  of  account- 
ant because  you  happen  to  have  just  now  a  specially  qualified 
clerk  who  can  perform  some  of  the  duties  together  with  his  own, 
and  you  still  call  him  clerk,  and  give  the  balance  of  the  account- 
ant's duties  to  one  or  two  other  persons,  are  you  any  the  less 
doing  without  the  office  of  accountant,  whatever  shift  you  adopt 
to  avoid  the  appearance  of  doing  so  ?     Is  the  case  a  different  one 
if  you  find  the  smart  clerk  can  do  all  the  work  ?     I  think  you  do 
abolish  the  office,  just  as  you  would  re-create  it  if  you  again 
collected  the  accountancy  duties  together  'per  se  and  placed  them 
and  them  alone  in  the  hands  of  an  officer  to  whom  you  gave  the 
name  of  accountant.     And  that  is  just  what  you  would  have  to 
do  if  you  lost  your  clever  clerk  and  had  to  accept,  and  perhaps 
to  pay  at  a  higher  rate  than  you  gave  the  clerk,  a  man  qualified 
as  an  accountant.     It  is  not  necessary  to  pursue  the  argument 
further.     I  am  of  opinion  that  the  appellant's  office  was  abolished 
as  the  term  is  generally  understood,  and  I  find  nothing  in  the 
Statute  to  indicate  that  some  other  meaning  is  to  be  attached  to 
it 

As  to  the  question  raised  under  the  last  portion  of  sec.  59  of 
the  Public  Service  Act,  and  made  the  subject  of  re-argument,  I 
have  nothing  to  add  to  what  the  Chief  Justice  has  said,  and  I 
agree  on  both  points  that  the  appeal  should  be  allowed  on  the 
terms  indicated. 
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O'Connor  J.  The  principle  laid  down  in  Wilson  v.  Mcintosh 
(1)  has  no  application  to  the  facts  of  this  case.     There  is  nothing 

(1)  (1894)  A.C.,  129. 
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IL  C.  or  A.  in  the  evidence  from  which  it  can  be  fairly  inferred  that  the 

^^ ■        plaintiff  ever  voluntarily  gave  up  his  rights  as  now  claimed,  or 

Grkvillk  that  the  Government  were  influenced  in  their  dealings  with  him 
Williams  ^y  ^^y  ii^t^Mfttion  on  his  part  express  or  implied  that  he  was 
willing  to  forego  those  rights.  He  was  retired  against  his  will, 
and  in  every  step  that  followed  the  Government  appear  to  have 
acted  in  accordance  with  their  own  view  of  the  position,  without 
any  regard  to  whether  he  consented  or  objected.  The  only  sub- 
stantial question  for  our  consideration  is  whether  the  plaintiff  on 
his  compulsory  retirement  became  entitled  to  a  pension  under 
sec.  46  of  the  Civil  Service  Act  1884  as  being  an  officer  whose 
services  were  dispensed  with  on  account  of  the  abolition  of  his 
office.  That  question  involves  two  inquiries:  first,  was  the 
plaintiffs  office  an  office  within  the  meaning  of  that  section  ;  and, 
secondly,  was  it  abolished  ?  The  facts  material  on  these  inquiries 
may  be  shortly  stated.  The  Government  Gazette  of  January 
1890  notifies  the  promotion  of  the  plaintiff  from  the  position  of 
Chief  Clerk  in  the  Bankruptcy  office  to  that  of  "  Accountant  with 
rank  next  after  the  Registrar  in  Bankrupcy."  From  that  date 
until  the  office  was,  as  the  plaintiff"  alleges,  abolished,  in  tlie 
grading  of  the  department  on  the  17th  June  1896,  he  held  the 
office  of  Accountant  in  Bankruptcy.  It  may  be  noted  that 
during  that  period  the  Appropination  Act  of  1894  embodying 
estimates  described  the  office  as  "  Accountant  in  Bankruptcy " 
and  appropriated  the  plaintiffs  salary  specifically  to  the  oflSce 
under  that  description.  The  Baiikrwptcy  Act  imposes  upon  the 
Registrar  many  important  duties  in  accountancy.  The  official 
assignees*  accounts  and  all  receipts  and  disbursements  in  bank- 
rupt estates  are  directly  under  his  control.  Until  1890  the 
Registrar  was  nominally  accountant  as  well  as  Registrar.  But  on 
plaintiff's  appointment  as  accountant  in  that  year  aU  the 
accountancy  work  of  the  department,  including  the  account'* 
ancy  duties  imposed  upon  the  Registrar  under  the  Bank- 
ruptcy Act  were  collected  and  placed  in  the  hands  of  the 
plaintiff  as  accountant,  and  what  we  have  to  determine 
is  whether  the  office  thus  constituted,  and  having  allotted  to  it 
such  definite  duties,  is  an  office  within  the  meaning  of  sec.  46  of 
the  Civil  Sei*vice  Act  1884.     For  some  purposes  every  office  held 
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by  a»  permanent  salaried  oflScial  is  an  oflSce  under  tlie  Act.     The 
ietinition  section  of  the  Act  of  1884  defines  the  Civil  Service  as 
"  The  body  of  persons  now  or  hereafter  appointed  to  permanent 
salaried  offices  in  the  service  of  the  Government."     It  would  be 
impossible  to  hold  that  every  such  oflSce  was  an  oflSce  capable  of 
Toeing   abolished  within  the  meaning  of  sec.  46.     Take,  for  in- 
stance, the  case  of  five  clerks  all  employed  at  the  same  kind  of 
work  and  graded  as  first,  second,  third,  fourth  and  fifth  clerks, 
and   a.ssume  that  the  services  of  the  fifth  clerk  have  been  dis- 
pensed with  and  his  duties  have  been  distributed  amongst  the 
remaining  four.     His  duties  would  then  be  discharged  by  the 
remaining  four,  the  work  of  one  or  more  of   them  would  be 
increased  according  to  the  arrangements  made,  but  no  new  kind 
of  'work  and  no  new  kind  of  duties  would  be  imposed  on  any 
one  of  them.     In  such  a  case  the  fifth  officer  might  be  fairly  said 
to  liave  had  his  services  dispensed  with,  not  on  account  of  the 
abolition  of  his  office,  but  in  "consequence  of  a  departmental 
change  "    within   the  meaning  of  sec.  10  of  the  Act  of    1884. 
That  section  draws  the  distinction  between  the  two  cases  in  the 
following   words :  "  If  the  services  of  any  officer  shall  be  dis- 
pensed   with   in   consequence  of   the   abolition  of  his  office   or 
of  any  departmental  change  and  not  from  any  fault  on  his  part 
such  officer  may  be  re(juired  at  the  rate  of  salary  last  received 
by  him  to  perform  any  duty  for  which  he  is  considered  competent 
in  any  public  department  and  should  he  refuse  such  change  of 
duty  he  shall  not  be  entitled  to  receive  any  compensation." 

On  the  other  hand  the  possibility  of  distributing  amongst  the 
officers  remaining  in  a  department  the  duties  of  the  officer  whose 
services  have  been  dispensed  with  cannot  be  the  test.     If  it  w^ere, 
it  is  difficult  to  imagine  a  case  in  which  sec.  46  could  apply.  Take 
as  an  illustration  a  well-known  incident  in  New  South  Wales 
administration.     Two  departments  are  constituted  each  with  a 
ministerial  head  and  Under  Secretary.     It  is  decided  to  absorb 
one  department  within  the  other,  to  place  the  combined  depart- 
ment under  one  Minister  and  one  Under  Secretary.     The  duties 
and  services  previously  carried  out  by  the  Under  Secretary  of 
the  absorbed  department  do  not  disappear  altogether.     They  still 
exist,  but  are  performed  by  the  Under  Secretary  of  the  combined 
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H.  C.  OF  A.  department.  Could  it  be  said  that  in  such  a  case  the  oflSce  of 
1906.  Under  Secretary  of  the  absorbed  department  hswJ  not  been 
abolished,  and  that  the  office  was  not  one  to  which  sec.  46  of  the 
Act  of  1884  could  apply.  Between  the  first  of  these  illustrations 
in  wliich  sec.  46  would  clearly  not  apply,  and  the  last  in  which  it 
clearly  would,  an  infinite  variety  of  cases  may  arise,  and  it  would 
be  impossible,  even  if  it  were  necessary,  to  frame  an  exhaustive 
definition  which  would  separate  the  cases  on  one  side  of  the  line 
from  those  on  the  other.  Each  case  must  be  decided  accordint/ 
to  its  facts.  But  where,  as  in  this  case,  there  iS  an  office  to  which 
all  the  duties  of  a  certain  kind  in  a  department  are  specificaUy 
apportioned,  where  the  office  is  constituted  and  recognized  by 
the  Civil  Service  Board  and  by  Parliament  by  a  designation 
appropriate  only  to  that  group  of  duties,  I  have  no  doubt  that 
such  an  office  comes  within  the  meaning  of  sec.  46,  and  is  capable 
of  being  abolished. 

The  plaintiff,  then,  being  the  holder  of  an  office  within  tlie 
meaning  of  the  section  under  consideration,  the  next  question  is 
was  that  office  abolished  ?  The  judgment  of  the  learned  Chief 
Justice  in  tlie  Court  below  proceeds  upon  the  ground  that  aboli- 
tion of  office  under  sec.  46  can  be  accomplished  in  no  other  way 
than  by  some  act  of  the  Governor  with  the  advice  of  the  Elxecu- 
tive  Council.  In  other  words  that,  unless  the  Government  chose 
to  pass  an  executive  minute  formally  abolishing*  the  oflSce,  the 
holder  of  an  office  which  has  in  fact  been  abolished  can  have  no 
claim  under  that  section.  I  can  see  no  reason  for  placing  so 
limited  a  meaning  upon  the  expression  "  abolition  of  oflice  "  as 
used  in  the  Civil  Service  Act  of  1884.  The  expression  has  no 
teclmical  or  legal  meaning.  According  to  the  ordinary  rules  of 
construction  it  must  be  construed  according  to  the  natural 
meaning  of  the  words  in  the  context  in  which  they  are  found. 
In  sec.  46  itself  there  are  no  words  to  limit  or  control  the 
ordinary  meaning  of  the  words  "abolition  of  office";  and,  looking 
at  the  other  sections,  it  is  difficult  to  see  how  the  purpose  and 
intention  of  the  Act  as  a  whole  could  be  eflfectively  accomplished 
if  the  expression  in  question  were  interpreted  with  the  restricted 
meaning  which  the  Supreme  Court  has  adopted.  One  main 
purpose  of  the  Act  is  to  confer  on  every  permanent  salaried 
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officer,  whose  services  have,  through  no  fault  of  his  own,  been   H.  C.  of  a. 
dispensed  with  before  he  has  had  time  to   earn   his   pension, 
definite  rights  in  some  cases  and  definite  title  to  favourable  con-    ORrviij^K 
sideration  in  others.     Sec.  46  gives  the  right  to  a  pension  on    ^yilliams 
abolition  of  office.     Sec.  49  authorizes  the  Minister  to  grant  a 
gratuity  to  any  officer  whose  services  have  been  dispensed  with 
through  no  fault  of  his  own.    And  one  of  these  cases  for  gratuity 
is  incidentally  referred  to  in  sec.  10  already  quoted  where  the 
officer's  services  are   dispensed  with   through  no   fault   of   his 
o'wn   iu  consequence  of  a  departmental  change,  "departmental 
change"   being  contrasted   in   that  section  as   I   have   already 
pointed  out  with  "  abolition  of  office."     Under  the  Act  of  1884 
the  Civil  Service  Board  was  charged  with  the  duty  of  classifying 
officers  as  to  their  positions  and  duties.     The  Government  acted 
on  that  classification,  and  Parliament  voted  salaries  in  accordance 
with   it.     It  was  in  the  power  of  the  Board  in  the  course  of 
classification  so  to  arrange  duties  as  to  necessarily  involve  the 
dispensing  with  an  officer's  services  because  of  the  breaking  up 
and  distribution  of  the  group  of  well-defined  duties  which  con- 
stituted his  office.     When  that  classification  had  been  acted  on 
by  Government  and  by  Parliament,  the  office  was  as  effectually 
abolished,  in  so  far  as  its  holder  was  concerned,  as  if  it  had  been 
atolished  by  executive  minute  passed  in  the  most  solemn  form. 
In  the  actual  working  of  the  system  it  was  by  classification  such 
as  I  have  described,  and  not  by  executive  minute,  that  offices 
were   abolished,  and  it  was   no  doubt  with   reference   to  that 
method  of  abolition  of  office  actually  in  use  in  the  working  of 
the  departments  that  a  right  of  pension  on  the  abolition  of  an 
office  was  given,  a  right  depending  on  the  existence  of  a  state  of 
facts,  namely,  that  the  office  had,  through  no  fault  of  the  officer, 
ceased  to  exist.     If  the  officer's  right  depended  not  upon  the  fact 
that  his  office  had,  through  no  fault  of  his,  ceased  to  exist,  but 
upon  adoption   by   the   Government  of    a  particular   form   of 
recognizing  and  declaring  that  fact — which  form  they  might  or 
might  not  adopt  at  their  discretion — the  officer's  right  would 
indeed  be  of  a  shadowy  description.     An  examination  therefore 
of  the  Act  of  1884  leads  me  to  the  conclusion  that  it  was  in- 
tended to  confer  upon  the  officer,  whose  services  were  dispensed 
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H.  C.  OP  A.  with   on   account  of   the   abolition   of   his   office,  a   real    right 

]^       dependent  upon  the  fact  that  his  office  had  ceased  to  exist  and 

(jRKMLLK  had  been  treated  by  the  Board  and  the  Gov^ernment  as  non- 
WiLLiAMs  ^x^s^^^^'»  ^^^  ^ot  upon  tlie  circumstance  that  the  Goveninient 
had  thought  fit  to  adopt  a  particular  form  of  recognizing  that 
fact.  The  Act  of  1895  left  section  46  of  the  1884  Act  unrepealed, 
and  has  nowhere  cut  down  any  riglit  the  plaintiff  may  have  had 
under  that  section.  The  Public  Service  Boaixl,  which  imder  the 
Act  of  1895  replaced  the  Civil  Service  Board,  has  even  larger 
powers  of  grading  and  classifying  officers,  assigning  duties, 
and  allotting  salaries,  than  the  Civil  Service  Board,  and  it  is 
declared  by  sec.  10  that  the  grading  and  classification  of  officers, 
assignment  of  duties,  and  apportionment  of  salaries,  shall, 
subject  to  parliamentary  provision  for  the  salaries,  be  as  so  deter- 
mined by  the  Board.  The  Public  Service  Board  therefore  liad 
the  power  to  so  classify  the  officers  of  a  department  and  appor- 
tion their  duties  as  to  drop  a  particular  office  out  of  existence  and 
leave  its  holder  without  duties  or  salary.  And  when  by  sucli 
grading  an  office  capable  of  being  abolished  within  the  meaning 
of  sec.  46  thus  ceased  to  exist,  it  became  as  effectually  abolished 
for  the  purposes  of  the  section  as  if  it  had  been  formally  abolished 
by  executive  minute.  Sec.  21  of  the  Act  of  1895  is  the. only 
section  of  the  Statutes  dealing  with  the  Public  Service  wliich 
expressly  empowers  the  Governor  in  Council  to  abolish  an  office 
— that  is,  the  section  declaring  and  defining  the  divisions  under 
which  the  officers  of  the  service  are  to  be  classified.  The  Special 
Division  is  to  include  all  persons  whose  office  the  Governor  in 
Council  shall  declare  by  notification  in  the  Government  Gazette 
to  belong  to  that  division.  But  the  Board  is  empowered  under 
certain  circumstances  to  certify  to  the  Governor  in  Council  that 
it  is  expedient  to  add  any  office  to  or  abolish  any  office  in  the 
Special  Division,  and  upon  such  certificate  and  not  otherwise  the 
Governor  in  Council  may  add  any  office  to  or  abolish  any  office 
in  that  division.  The  introduction  of  this  power  for  the  first 
time  in  the  Act  of  1895,  and  then  for  this  special  purpose,  in  my 
opinion,  strongly  corroborates  the  view  that  the  abolition  of  office 
referred  to  in  sec.  46  and  other  sections  in  the  Act  of  1884 
included  other  modes  of  abolition  of  office  tlian  that  by  express 
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declarration  of  the  Governor  in  Council.      Such  being  in  my  view    1^-  C  or  A. 
the  proper  interpretation  of  the  expression  "  abolition  of  oflice  " 
as  used  in  sec.  46  of  the  Act  of  1884,  it  is  clear  that  the  Public 
Service  Board,  by  their  grading  of  the  Bankruptcy  Office,  notified 
in  the  Government  Gazette  of  the  17th  June  1896,  dropped  the 
plaintiffs  office  out  of  the  department,  distributed  its  duties,  and 
so  abolished  the  office.     It  is  urged,  however,  by  the  defendant 
that,     under    the    circumstances     in    which   the    plaintiff  was 
retired,  he  has  no  claim  under  sec.  46,  inasmuch  as  his  services 
-were  not  dispensed  with  by  reason  of  the  abolition  of  his  office 
under  that  section,  but  in  exercise  of  the  Board's  powers  under 
sec.  8  of  the  Act  of  1895.      That  section  enables  the  Board,  wlien 
they  determine  that  a  greater  number  of  persons  are  employed  in 
a  department  than  are  necessary  for  its  efficient  working,  to  dis- 
pense with  the  services  of  any  officers  they  find  to  be  in  excess  on 
the  conditions  prescribed  by  that  section.     It  is  contended  that 
the  Public  Service  Board,  having  under  that  section  determined 
that  the  plaintiff*  was  an  officer  in  excess  of  the  requirements  of 
the  department,  dispensed  with  his  services  under  that  section 
and  not  under  sec.  46  of  the  Act  1884.     As  a  matter  of  fact  the 
office  was  abolished  on  the  17th  of  June  1896,  and  the  notification 
of  the  Government's  approval  of  his  compulsory  retirement  was 
not  made  to  him  until  the  26th  of  the  same  month.     But,  assum- 
ing that  the  grading  of  the  department  by  which  the  office  was 
abolished  and  the  determination  that  the  plaintiff  was  an  officer 
in  excess  of  the  requirements  of  the   department  were  simul- 
taneous acts,  it  is  quite  clear  that  it  was  the  abolition  of  the  office 
which  made   it   necessary,   in   fact   inevitable,   that   the  Board 
should  determine  as  it  did.     The  plaintiffs  office  having  been 
abolished,  he  was  necessarily  an  officer  in  excess  of  the  re(|uire- 
ments  of  his  department.     When  an  office  has  been  abolislied 
within  the  meaning  of  sec.  46  of  the  Act  of  1884,  the  rights  of 
the  holder  of  the  office  to  a  pension  under  that  section  accrue, 
and  there  is  nothing  in  sec.  8  of  the  Act  of  1895  to  take  them 
away.    If  that  were  not  the  true  interpretation  of  the  Act,  it 
would  be  possible  for  the  Government  to  escape  from  the  obliga- 
tion of  sec.  46  in  every  case  wfiere  an  office  was  abolished  by 
determining  that  the  officer  thus  left  without  work  by  the  aboli- 
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H.  C.  OF  A.  tion  of  his  office  was  an  officer  in  excess  of  the  requirements  of 
tlie  department  within  the  meaning  of  sec.  8  of  the  Act  of  1895. 
Grbville  I  '^^^'^  ^^  doubt  that,  when  once  an  office  has  been  abolished 
WiuliAMs  ^^'^^'^"^  ^^^  meaning  of  sec.  46,  the  officers  right  to  a  pension 
accrues,  and  that  right  cannot  be  divested  by  any  act  of  the 
Board  or  the  Government  under  tlie  provisions  of  sec.  8  of  the  Act 
of  1805.  Such  being  the  proper  interpretation  of  sec.  8,  it  seems 
to  me  tliat  the  inference  on  the  facts  is  irresistible,  that  it  was  bv 
reason  of  the  abolition  of  liis  office  that  the  plaintiffs  services 
were  dispensed  with,  and  that  he  is  therefore  entitled  to  the 
rights  he  claims  under  sec.  46  of  the  Civil  Service  Act  1884. 

It  was  contended  by  Mr.  Stephen,  in  the  re-argument  of  the 
case,  in  so  far  as  it  related  to  the  meaning  of  sea  59  of  the  Act 
of  1805,  that,  even  assuming  that  the  plaintiff's  office  was  an 
office  capable  of  being  abolished  under  sec.  46  of  the  Act  of  1884 
and  that  it  had  been  abolished,  yet,  in  view  of  the  last  paragraph 
of  sec.  50,  it  was  impossible  for  the  plaintiff  to  assert  his  claim  in 
the  present  action.     The  words  relied  on  are  as  follow  : — 

"  Nor  shall  any  person  to  whom  this  Act  applies,  except  as  in 
the  next  succeeding  section  provided,  receive  out  of  the  Ck)n- 
solidated  Revenue  of  the  Colony  any  payment  by  way  of  pension, 
annual  superannuation,  retiring  allowance,  or  gratuity,  either 
directly  or  indirectly." 

I  am  satisfied  that  Mr.  Piddington  s  explanation  of  the  object 
and  purpose  of  that  portion  of  the  section  is  correct,  and  that  it 
cannot  operate  to  take  away  the  plaintiffs  right  to  a  pension  on 
the  alx)lition  of  his  office. 

The  Act  of  1884  constituted  a  fund  under  the  name  of  the 
Civil  Service  Superannuation  Account  out  of  w^hich  all  expendi- 
ture under  that  Act  was  to  be  defraved.  The  fund  consisted  of 
the  monthly  percentage  from  officers'  salaries,  together  with 
certain  payments  by  the  Government  out  of  the  Consolidated 
Revenue.  The  intention  of  the  Act  was  to  establish  the  fund  on 
a  sound  actuarial  basis  and  make  it  self  supporting.  That  is 
very  apparent  from  sec.  54,  which  empowers  the  Government  by 
proclamation  to  reduce  all  allowances  and  gratuities  pro  rata.it  the 
actuarial  reports  at  any  time  showed  that  the  fund  was  insufficient 
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to  pay  the  allowances  and  gratuities  provided  by  the  Act.     The   H.  C.  of  a. 
fund  was  in  existence  and  full  operation  when  the  1895  Act  was  ^ 

passed;  indeed  it  continued  to  be  in  operation,  both  receiving    grevillk 
deductions  from  salaries  and  paying  allowances,  until  1903,  when    Y^-|j5[*,^,^,g 
by  the  Public  Service  (Superanmuition)  Act  of  that  year  all  its 
obligations  and  liabilities  were  passed  on  to  the  Consolidated 
Revenue  Fund.     The  Act  of  1895  leaves  unrepealed  all  the  sec- 
tions of  the  Act  of  1884  dealing  with  the  fund,  and  recognizes 
its  existence  in   many   sections.     Sec.   59  itself,  in   the   earlier 
portion,  specially  enacts  that  no  person  entering  the  service  after 
the  passing  of  the  Acl  shall  acquire  any  rights  against  the  fund, 
and  then  it  goes  on  to  provide  that  no  one  to  whom  the  Act 
applies  should  acquire  any  rights  to  be  paid  out  of  the  Consoli- 
dated Revenue,  as  distinguished  from  the  Superannuation  Fund, 
unless  under  the  provisions  of  the  Act.     One  object  no  doubt  of 
the  Act  of  1895  was  to  effect  in  the  first  twelve  months  of  its 
operation  a  substantial  reduction  m  the  number  of  officers — an 
object  which  could  not  be  attained  without  payment  of  a  larger 
sum  in  allowances  and  gratuities  than  the  fund  could  be  fairly 
expected  to  bear.     The  Act  directs  that  these  payments  shall  be 
made  out  of  the  Consolidated  Revenue,  and  the  latter  words  of 
sec.  59  are  merely  intended  to  make  it  quite  clear  that  the  Consoli- 
dated Revenue  Fund  is   free  from  any  obligations  other  than 
thase  expressly  imposed  on  it  by  the  Act.     Such  being  the  mean- 
ing of  sec.  59  of  the  Act  of  1895,  it  cannot  operate  in  any  way  to 
cut  down  the  plaintifTs  rights  acquired  under  sec.  46  of  the  Act 
of  1884  by  the  abolition  of  his  office  under  the  circumstances 
proved  in  this  case.     And  there  is  certainly  no  other  portion  of 
the  Act  which  directly  or  indirectly  cuts  them  down.     For  these 
reasons  I  am  of  opinion  that  the  finding  of  Mr.  Justice  Pring 
was  erroneous  and  should  be  set  aside  and  the  verdict  should  be 
entered  for  the  plaintiff  for  the  amount  claimed.     It  should  be 
made  a  condition  tliat  the  plaintiff  is  to  give  full  credit  to  the 
Government  for  all  moneys  received  by  him  from  them  since  his 
retirement,  and,  if  amendment  of  the  proceedings  is  necessary  to 
enable   that   credit  to    be  given,  such    amendment  should   be 
made. 
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H.  C.  OF  A  Appeal  fdloit-ed  with  co^t^.     Order  appeals! 

from  dv^clawged  irith  c^f^t^.     Sid*   "'^ 
iinKviLUK  HtAute  to  enter  judijmeut  fur  th*-  fdain- 

<o  ri?i  iujreemeid  t<itpied  hy  cou.n.'*'-  *>nd 

filed  in  Court. 

Solicitora,  for  the  appellant,  Aitkeii  A  Aitken. 
Solicitor,  for  the   respondent,    The  Croirn   Soliritor   of  Xeic 
South  W(de^, 

C.  A.  W. 
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SWEENEY Appellant: 


AND 


FITZHARDINGE  AND  OTHERS    .  .    Respondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C  (»K  A.    ^^Quor  Act  {y,S.  \V.)^   {Xo.   18   of  189S),   nee.    lOS— Liquor    {Amendment)  Act 
1906.  (*V.N.  »r.),   (.Vo.   40  0/1905),   «^c/i.    A6-52— Reg iiitration  of  clitb— Appeal  to 

^    ,    ->  Quarter  SeAttionn  from  an  order  of  Licensing  Court— Rt-hearing. 


Sydnky, 

Nov.  -2 1,  22, 

2.S.  27. 


The  Liquor  [AmtudmtiU)  Act  1905,  which   was  passed  for  the  purposes, 
amongst  others,  of  making  fresh  provision  for  the  control  of  the  sale  of  liqaor 
in  houseH  licensed  under  the  Principal  Act,  and  also  for  placing  clubs  in  which 
(iritHth  (\J.,  liquor  was  sold  on  a  footing  analogous  to  that  of  licensed  houses,  gives  the 

iHuacH  J  J.  LicenHing  Courts  jurisdiction  to  deal  with  the  registration  of  such  clubs,  and  to 

make  orders  in  respect  thereof.  Sec.  1  provides  that  the  Act  shall  be  *'  con- 
strued with  the  Liquor  Act  1898"  thereinafter  referred  to  as  the  Principal 
Act. 

Sec.  108  of  the  Liquor  Act  1898  provided  that  "Any  person  aggrieved  by 
any  adjudication  of  a  Licensing  Court  .  .  .  made  under  this  Act, ''subject 
to  certain  exceptions,  may  appeal  to  the  Court  of  Quarter  Sessions,  which 
'*  shall  have  power  to  hear  and   determine  the  matter  of  the  appeal  in  a 
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Bummary  way,  and  eball  and  may  exercise  all  the  powers  conferred  by  sec.  3  U.  C.  or  A. 

of  the  Act  5  Wm.  IV.  No.  22,"  and  th^ IiUeriyi-elation  Act  1897,  sec.  12,  pro-  1906. 

vided  that  every  Act  amending  an  Act  should  be  construed  with  the  amended  ' — > — ' 

Act  and  as  part  thereof,  unless  the  contrary  intention  should  appear  in  the  Sweknev 

amending  Act.  FiTZ- 

HARDINOE. 

Held,  that  the  Liquor  {Amendment)  Act  1905  should  be  construed  as  part         

of  the  Liquor  Act  1898,  and  therefore,  by  sec.  108  of  the  latter  Act,  an  appeal 
lies  to  Quarter  Sessions  from  an  order  made  by  a  Licensing  Court  under  the 
former  Act,  granting  registration  to  a  club. 

The  omission  of  the  words  "and  as  part  thereof"  from  sec.  1  of  the 
amending  Act  is  not  sufficient  to  show  a  **  contrary  intention  "  within  the 
meaning  of  sec.  12  of  the  Interpretation  Act. 

Held,  further,  that  such  an  appeal  should  be  by  way  of  rehearing,  and, 
therefore,  the  reception  of  fresh  evidence  by  the  Court  of  Quarter  Sessions  is 
not  objectionable  provided  that  it  is  restricted  to  the  issues  raised  before 
the  Licensing  Court. 

The  legislature  having  given  the  Court  of  Quarter  Sessions  a  new  appellate 
jurisdiction  must  be  taken  to  have  intended  that  that  jurisdiction  should  be 
exercised  according  to  the  established  mode  of  procedure  in  appeals  befoie 
that  Court. 

Decision  of  the  Supreme  Court :  Ex  jxtrte  Sweeney,  (1906)  6  S.R.  (X.S.W.), 
146,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  appellant,  who  was  secretar}'  of  a  Workmen's  Club,  applied 
for  a  certificate  of  registration  of  the  club  under  Part  V.  of  the 
Liqu(/i*  (Amendment)  Act  1905,  sec.  46.  Certain  objections  were 
lodged,  and  the  application  came  before  the  Licensing  Court  in 
accordance  with  sec.  49.  The  Court,  after  inquiry,  granted  the 
application  and  a  certificate  was  issued.  Two  of  the  objectors 
appealed  from  this  order  to  the  Court  of  Quarter  Sessions  for  the 
district,  and  the  appeal  came  on  for  hearing  before  Fitzfiardingey 
District  Court  Judge  and  Chairman  of  Quarter  Sessions,  who  held 
that  an  appeal  lay  under  sec.  108  of  the  Liqivoi'  Act  1898,  dealt 
with  the  appeal  as  a  rehearing  of  the  whole  matter,  in  accordance 
with  the  usual  practice  in  appeals  to  Quarter  Sessions,  and  allowed 
the  appeal. 

The  appellant  then  applied  to  the  Supreme  Court  for  a  writ  of 
certiorari  to   remove   the   order  of  the   Chairman   of   Quarter 


718  HIGH  COURT  [1906. 

E.  C.  or  A.  Seesions  into  the  Supreme  Court  to  be  quashed,  or  in  the  alter- 

*       native,  for  a  prohibition,  on  the  grounds,  inter  alia,  that  the 

SwKKNKY     Ck>urt  of  Quarter  Sessions  had  no  jurisdiction  to  entertain  an 

./*'  appeal  from  the  granting  of  an  application  for  registration  of  a 

HAKDiNCE.    club;  that  there   was  no  jurisdiction  to  hear  the  appeal  as  a 

rehearing ;  and  that  on  the  hearing  of  the  appeal  evidence  was 

received  of  matters  arising  subsequently  to  the  hearing  by  the 

Licensing  Court 

The  Supreme  Court,  after  argument,  refused  the  application, 
discharging  with  costs  the  rule  nisi  that  had  previously  been 
granted  :  Ex  parte  Sweeney  (1). 

It  was  from  this  decision  that  the  present  appeal  was  brought, 
by  special  leave,  the  respondents  being  the  learned  Chairman  of 
Quarter  Sessions  and  the  two  objectors  who  had  appealed  from 
the  Licensing:  Court  in  the  tirst  instance. 

A  motion  by  i.  Armstrong  to  rescind  the  special  leave  was 
allowed  to  stand  over  to  be  argued  on  the  appeal. 

Piddington  (Cicrlewis  and  E,  M.  MitcJvell  with  him),  for  the 
appellant.  Where  a  Statute  establishes  a  new  Court  or  confers  a 
new  jurisdiction  upon  a  previously  existing  Court,  there  is  no 
right  of  appeal  unless  it  is  expressly  conferred :  Hardcastle  on 
Statutotn/  Law,  3rd  ed.,  p.  139;  Atiomey-Geiiei^al  v.  Sillem  (2); 
The  Queen  v.  Stock  (3).  Sec.  108  of  the  Liqwr  Act  1898  refers 
only  to  adjudications  under  that  Act,  not  to  decisions  of  the 
Licensing  Court  under  Part  V,  of  the  Act  of  1905.  That  Part  i!> 
more  than  a  mere  amendment  of  the  original  Act.  By  it  cluh» 
are  dealt  with  and  regulated  for  the  first  time,  and  no  mention 
is  made  of  appeals.  The  only  limitation  upon  the  life  of  a 
certificate  of  registration  is  that  it  may  be  suspended  or  can- 
celled. [He  referred  to  sees.  9,  13,  23,  41,  53  of  the  Liquor  Ad 
1898,  and  sees.  1,  5,  42,  43,  48,  49,  55,  57  and  59  of  the  Liquor 
(Amendment)  Act  1905.] 

The  decision  of  the  Licensing  Court  in  granting  an  app]icati<»i 
for  a  certificate  is  not  an  adjudication.     The  Court  is  not  acting 

(I)  (1906)  6  S.R.  (N.S.W.),  146.  (2)  10  H.L.C.,  704, 

i:{)  S  A.  &  £.,  405. 
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as  a  Court  of  summary  jurisdiction,  but  in  an  administrative  H.  C.  of  A. 

capacity:  Reg,  v.  Sharman  (1).  ^ 

[Griffith  C.J. — That  case  has  been  dissented  from  once  or  sw^eney 

twice  since.]  „^' 

-»  FlTZ- 

[Flannery,  for  the  respondents,  referred  to  The  Queen  v.  Justices    uardinob. 
of  Manchester  (2),  and  The  Qiieen  v.  Bowman  (3).] 

The  fact  that  the  Court  is  constituted  a  Court  of  Record  does 
not  prevent  it  from  acting  ministerially  in  certain  kinds  of 
proceedings.  In  these  cases  it  can  act  upon  inquiry,  not  only 
upon  evidence. 

[Barton  J. — Is  there  not  a  distinction  between  the  nature  of 
the  Licensing  Bench  in  England  and  the  Licensing  Courts  under 
these  Acts  ?  The  former  could  take  evidence  not  on  oath.  That 
does  not  appear  to  be  within  the  power  of  the  Licensing  Courts 
here.] 

It  appears  from  sec.  57  that  the  Court  can  act  on  evidence  not 
on  oath.  Sec.  58  makes  special  provision  for  evidence  on  oath, 
where  it  is  intended  that  it  should  be  so  taken  in  an  application 
for  cancellation  of  registration.  If  registration  is  wrongly  granted 
it  is  subject  to  cancellation  after  proper  inquiry ;  and  under  sec. 
58  new  matter  would  be  brought  forward  by  the  inspector.  [He 
referred  also  to  sees.  28  and  64,  and  to  the  Clubs  Act  (Eng.)  2  Edw. 
VII.,  c.  28.]  There  is  no  machinery  for  the  entertaining  of  an 
appeal ;  the  materials  that  were  before  the  Licensing  Court  can- 
not be  brought  before  the  Quarter  Sessions,  and,  if  the  latter 
Court  did  entertain  an  appeal,  they  could  not  give  effect  to  the 
judgment.  In  England  the  Appeal  Court  is  empowered  to  make 
the  order  that  the  Licensing  Bench  could  have  made. 

[Griffith  C.J. — But  if  it  appears  that  a  right  of  appeal  is 
given,  then  everything  nece&sary  to  make  the  appeal  effectual 
will  be  taken  to  have  been  also  given.] 

If  an  appeal  had  been  contemplated  the  legislature  would  have 
expressed  its  intention  to  grant  it.  The  fact  that  the  decisions 
of  the  Licensing  Court  in  its  ordinary  jurisdiction  were  subject 
to  appeal  is  not  sufficient  reason  for  holding  that,  when  a  totally 
new  sphere  of  action  is  opened  to  it,  its  decisions  in  the  new 
sphere  are  also  to  be  subject  to  appeal. 

(I)  (1808)  1  Q.B.»  578.  {2)  (1899)  1  Q.B.,  571.  (3)  (1898)  1  Q.B.,  063. 
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[Griffith  C.J.  referred  to  Great  Fingall  Covwlviated  Ltd.  v. 
Slwehan  (1).] 

The  Act  of  1905  cannot  be  read  as  part  of  the  Act  of  1898  in 
such  a  way  as  to  bring  adjudications  under  it  within  see.  108  of 
the  Principal  Act.  Sec.  12  of  the  Interpretation  Act  1897  does 
not  apply,  first,  because  the  Act  of  1905  is  not  a  mere  amending 
Act,  and,  secondly,  because  the  words  of  sec.  1  exclude  the  opera- 
tion of  the  Intei*pretntion  Act,  and  limit  the  extent  to  which  the 
amending  Act  is  to  be  read  in  connection  with  the  Principal  Act ; 
the  words  "  as  part  thereof  "  are  excluded. 

Even  if  there  is  an  appeal  to  Quarter  Sessions,  it  is  not  by  way 
of  rehearing,  but  an  appeal  in  the  strict  sense,  and  no  new 
material  can  be  considered.  There  is  no  analogy  between  the 
decisions  of  a  Licensing  Court  under  this  Part  and  those  of  jus- 
tices sitting  in  the  ordinary  way.  The  Licensing  Court  is 
specially  constituted  for  a  special  purpose.  [He  referred  to 
Ponnainma  v.  AruvwgaTn  (2);  Re  W.  S.  HiU  (3);  Bragg  v. 
McCulloch  (4) ;  Ex  paiie  Jefferis  (5);  Clancy  v.  BiUcliers  Shop 
Eviployes  Union  and  others  (6);  Mining  Act  (37  Vict.  No.  13. 
sec.  106.]  The  words  "in  a  summary  way"  in  sec.  108  do  not 
mean  by  way  of  rehearing,  but  merely  without  a  jury,  without 
the  formality  of  an  indictment  by  the  Attorney-General,  &c. 
[He  referred  to  5  Geo.  XL  c.  19 ;  4  Geo.  IV.  c.  96 ;  6  Geo.  IV. 
No.  9 ;  2  Geo.  IV.  No.  13;  5  Geo.  IV.  No.  3;  8  Geo.  IV.  No.  5. 
sec.  10 ;  The  Queen  v.  Pilgrim  (7).] 

[Griffith  C.J. — But  supposing  that  an  appeal  is  given,  and 
there  is  no  provision  as  to  the  procedure  on  the  hearing  of  the 
appeal,  who  is  to  settle  the  procedure  but  the  appellate  Court 
itself  ?     There  is  no  appeal  from  it.] 

It  cannot  take  evidence  again  if  the  power  to  do  so  is  not 
conferred  upon  it.  The  admission  of  fresh  evidence  was  really 
an  exercise  of  original  jurisdiction.  [He  referred  to  In  re 
Farrar  (8).] 


liolin,  Armstrong  and  Flannery,  for  the  respondents.     This  is 


(1)  3C.L.R.,  176. 

(2)  (1905)  AC,  383. 
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(4)  ISN.S.W.  W.N.,31. 


(5)  3N.S.W.  W.N.,  109. 

(6)  I  C.L.R.,  181. 

(7)  L.R.  6Q.B.,  89. 
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not  a  case  in  which  special  leave  should  have  been  gi'anted.     It  ^-  ^-  ^^  ^ 
has  no  general  importance,  as  it  merely   involves  the  question 
whether  this  particular  club  should  be  registered.     It  does  not 
affect   other   clubs,   and  therefore  the  special   leave  should   be 
rescinded:  Baj/nall  v.  White  {!). 

[Griffith  C.J. — That  case  involved  merely  a  question  of 
procedure,  this  case  involves  other  points,  including  a  very 
important  question  of  construction.  Moreover,  the  amount 
involved  is  uncertain.     It  may  be  more  than  £300.] 

Assuming  that  there  is  a  right  of  appeal,  it  is  by  way  of 
reliearing.  The  appellate  Court  may  regulate  its  own  practice 
with  regard  to  the  hearing  of  an  appeal,  and  it  will  not  be  inter- 
fered with  unless  it  is  manifestly  unjust.  Courts  of  Quarter 
Sessions  had  long  established  tlie  practice  of  dealing  with  appeals 
by  way  of  rehearing.  5  Wm.  IV.  No.  22,  sec.  3,  which  was 
adopted  in  sec.  108  of  the  Liquor  Act  1898,  does  not  in  any  way 
limit  the  power  of  Courts  of  Quarter  Sessions,  and  consequently 
sec.  108  incorporates  in  the  most  general  way  the  appeal  from 
justices  to  Quarter  Sessions.  It  is  to  be  presumed  tliat  the  appel- 
late Court  will  have  the  same  powers  in  entertaining  the  new 
class  of  appeals  as  it  had  in  its  former  jurisdiction,  without  any 
express  provision  to  that  effect :  Dales*  Case ;  EnraghVs  Case  (2) ; 
O-reat  Fingall  Consolidated  Ltd.  v.  Slieeltan  (3).  [They  referred 
also  to  Paley  on  Suimnary  ConvictionSy  8th  ed.,  pp.  307,  398  ;  T/ie 
King  v.  SoiUkampton  Licensing  Justices ;  Ex  parte  Cardy  (4) ; 
Walsall  Overseers  v.  London  and  Narth  Westeim  Railway  Co,  (5); 
Breedon  v.  Gill  (6);  The  Queen  v.  Pilgrim  (7);  5  Geo.  11.  c.  19; 
22  &  23  Car.  II.  c.  25 ;  2  Vict.  No.  18,  sec.  76 ;  13  Vict.  No.  29, 
sec.  77  ;  25  Vict.  No.  14,  sec.  60.] 

An  appeal  is  clearly  given  by  sec.  108  of  the  Liquor  Act  1898. 
Sec.  1  of  the  amending  Act  provides  that  it  is  to  be  read  with  the 
Principal  Act,  and  therefore  an  adjudication  under  the  Act  of 
1905  is  an  adjudication  under  the  Principal  Act  within  the  mean- 
ing of  sec.  108  of  the  latter  Act.  If  there  were  any  doubt  it  is 
removed  by  sec.  12  of  the  Inteiyretation  Act      The  Act  of  1905 


(1)  4C.L.R.,  89. 

(2)  6  Q.B.D.,  376,  at  p.  450. 

(3)  3(;.L.K.,176. 

(4)  (1906)  1  K.B.,  446. 


(fi)  4  App.  Cas.,  30,  at  p.  40. 

(6)  1  Ld.  Raym.  219. 

(7)  L.R.  6Q.B.,89. 
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H.  C.  OF  A.  is  an  amending  Act  within  the  meaning  of  that  section.  It  camiul 
be  said  that  the  conti*aiy  intention  appears  in  sec  1  of  the 
amending  Act  merely  because  of  the  omission  of  the  words  "^  and 
as  part  thereof."  The  object  of  sec  1  is  to  make  it  clear  that  the 
Act  is  an  amending  Act,  and  to  indicate  the  Act  which  is  to  be 
regarded  as  the  Principal  Act.  It  incorporates  the  common  law 
principle  of  construction  that  Acts  in  pari  vvateria  are  to  be  read 
together  as  far  as  possible :  Hardoaatle,  Statutory  Law,  3rd  ed^ 
pp.  147,  148:  Waterlow  v.  Dobson  (1).  Sec.  12  of  the  Interprda- 
tion  Act  requires  that  the  two  Acts  shall  be  read  as  if  they  had 
been  printed  together  unless  the  contrary  intention  appear&  If 
the  Acts  are  not  read  together  there  is  no  means  of  knowing  tiit 
nature  of  the  Appellate  Coui%  its  powers  and  practice.  If  it  is 
admitted  that  the  other  parts  of  the  amending  Act  are  to  be  read 
with  the  Principal  Act,  there  is  no  valid  reason  for  excluding 
Part  V.  The  mere  arrangement  of  the  Act  cannot  show  a  con- 
trary intention.     [They  referred  to  Norris  v.  Barnes  (2),] 

The  granting  of  a  certificate  of  registration  is  an  adjudicaticm. 
All  the  requisites  are  present,  parties,  power  to  make  an  order, 
and  power  to  award  costs.  Reg.  v.  Sluirinan  (3)  has  not  been 
approved ;  moreover,  the  Licensing  Committee  in  Ekigland  is  a 
different  body  from  our  Licensing  Court  Sec.  108  speaks  of  the 
refusal  of  a  certificate  to  an  hotel  as  an  adjudication,  implying 
that  the  grant  of  such  a  certificate  is  also  an  adjudication.  IRrliy, 
then,  should  the  grant  of  a  certificate  to  a  club  not  be  an  adjudi- 
cation ?  There  is  nothing  to  suggest  that  evidence  may  be  taken 
otherwise  than  on  oath  in  open  Court.  [They  referred  to  sees. 
57  and  64.]  The  Court  is  a  Court  of  Record  :  sec  9,  sub-sec.  5. 
The  power  to  direct  an  inquiry  is  not  out  of  keeping  with  its 
judicial  character.  The  result  of  the  inquiry  could  be  brought 
before  the  Court  on  oath. 

As  to  the  wrongful  reception  of  evidence,  certiorari  does  not 
lie  for  such  a  mistake  on  the  part  of  the  Court,  it  will  only  go 
for  excess  of  jurisdiction :  Colonial  Bank  v.  WiUan  (4).  There 
is  nothing  before  this  Court  to  show  that  evidence  was  wrongly 
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admitted  or  that  any  improper  issue  was  dealt  with   by  the  H-  C-  o'  A* 

Appeal  Court ;  the  only  question  raised  and  decided  was  whether       ^ '^ 

this  was  a  honA  jide  club  or  not.     On  that  point  evidence  was     sweknet 
admissible,  whether  it  dealt  with  matters  arising  subsequent  to        ^J'^ 
the  original  hearing  or  not.  hardingb. 

[Barton  J.  referred  to  The  King  v.  Excise  Commissioners  (1).] 

Piddington,  in  reply,  referred  to  In  re  England  (2) ;  The 
King  v.  Inhabitants  of  Newbury  (3) ;  and  on  the  question  of 
costs  to  Reg,  v.  Thornton  (4). 

[Griffith  C.J.  referred  to  Mather  v.  Brown  (5). 

Isaacs  J.  referred  to  Act  No.  22  of  1905.] 

GiLr.  adv,  vult 

Griffith  C.J.  This  case  raises  for  decision  two  questions  of  Novtmber  27th. 
considerable  importance.  The  first  is  whether  an  appeal  lies  to 
Quarter  Sessions  from  the  granting  of  registration  of  a  club  by  a 
Licensing  Court,  and  the  second,  whether,  if  an  appeal  lies,  the 
case  is  to  be  dealt  with  by  way  of  rehearing  or  upon  the  evidence 
that  was  before  the  Court  below.  The  questions  arise  in  regard 
to  the  Liquor  Act  1898  and  the  amending  Act  of  1905.  The 
principal  Act  provides,  amongst  other  things,  for  the  establish- 
ment of  a  Court  called  the  Licensing  Court.  Sec.  6  provides 
that  the  Licensing  Courts  for  the  purposes  of  the  Act  shall  be 
composed  of  appointed  and  official  members,  and  shall  be  con- 
stituted in  a  certain  manner.  The  Courts  are  to  consist  of  seven 
members  in  Sydney  and  three  in  the  country  districts.  Each  of 
the  members  becomes  by  virtue  of  his  office  a  justice  of  the  peace, 
if  he  was  not  one  before,  and  holds  office  for  three  years.  Sec.  6 
provides  that  the  Licensing  Court  shall  be  a  Court  of  record,  with 
power  to  make  rules  for  the  conduct  of  its  business  and  the 
enforcement  of  its  orders,  adjudications,  and  convictions.  The 
Court  is  to  have  a  seal,  and  the  Chairman  may  administer  oaths 
&c.,  and  take  depositions  in  any  proceeding  before  the  Court 
Then  follow  various  provisions  as  to  the  procedure  before  the 
Court,  and  other  parts  of  the  Act  confer  various  powers  upon 
it.     Sec.   108  provides:  [His  Honor  read  the  section  and  con- 

(1)  3  M.  &  S.,  133.  (4)  67  L.J.Q.B.,  249. 

<2)  13  N.S.W.  L.K.,  121.  (5)  1  C.P.D.,  696. 

<3)  4T.H.,47o. 
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H.  C.  OF  A.  tinued.]  Sec.  #5  provides  that  any  person  who  sells  liquor  with- 
out  holding  a  licence  authorizing  him  to  do  so  shall,  subject  to 

Sweeney     certain   exceptions,  be  liable  to  penaltias.     Sec.    13,  sub-sea  5, 
FiTz-       provides  that  that  provision  shall  not  extend  to  any  person  sellincr 

HARDiNGE.    Hquor  in  a  club  house  to  members  of  the  club  or  their  guests,  in 

(jrifflth  C.J.  premises  of  which  the  members  "  are  the  bond  fide  owners  or 
lessees."  That  Act,  therefore,  has  no  application  to  clubs ;  they 
are  entirely  free  from  restriction,  and  there  is  no  prohibition  of 
the  sale  of  liquor  in  them. 

Then  in  1905  the  legislature  determined  to  amend  the  Act  of 
1898,  and  by  an  Act  No.  40  of  1905,  which  is  entitled  "  An  Act  to 
amend  the  law  relating  to  the  supply  of  intoxicating  liquor,  to 
regulate  the  supply  of  liquor  by  clubs  ;  to  make  better  provision 
for  the  exercise  of  local  option  with  regard  to  the  supply  of 
intoxicating  liquor ;  to  amend  the  Liquor  Act  1898 ;  and  for 
other  purposes  consequent  thereon  and  incidental  thereto,"  it  was 
in  the  fii-st  place  enacted  that  sec.  13  sub-sec.  (5)  of  the  principal 
Act  should  be  repealed,  and  then  various  provisions  were  made 
for  the  regulation  of  clubs.  In  effect  the  legislature  undertook  to 
deal  with  clubs  in  wliich  liquor  is  sold,  and  to  brings  them  under  the 
same  general  laws  as  hotels  or  licensed  premises.  The  provisions, 
of  coui-se,  are  not  the  same  in  words,  but  the  legislature  imder- 
took  to  regulate  the  whole  subject  of  chibs,  and  the  scheme  was, 
in  short,  that  every  club  should  be  registered.  Various  conditions 
were  laid  down  as  to  the  kinds  of  clubs  that  might  be  registered. 
If  a  club  desired  to  be  registered,  the  secretary  was  to  give  notice 
to  the  clerk  of  the  Licensing  Court  of  the  District.  A  copy  of 
the  application  was  to  be  submitted  to  the  inspector  for  inquiry 
and  report,  and  objections  might  be  lodged.  If  no  objection  was 
lodged,  the  clerk  granted  the  club  a  certificate  of  registration.  But 
if  an  objection  was  lodged,  it  was  provided  by  sec.  49  that  the 
matter  of  the  application  should  be  dealt  with  by  the  Licensing- 
Court.  By  sec.  50  it  was  provided  that  at  the  hearing  of  the 
application,  objections  might  be  taken  by  ceiiiain  persons  men- 
tioned upon  any  one  or  more  of  certain  specified  grounds.  There 
are,  in  all,  thirteen  different  grounds  of  objection.  By  sec  52  it 
is  provided  that  when  an  application  for  registration  of  a  club  is 
granted,  a  certificate  of  registration  under  the  hand  of  the  Clerk 
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of  the  Court  shall  be  issued  to  the  club,  for  which  a  prescribed   ^-  C.  of  A. 

fee  is  payable,  according  to  the  number  of  members  in  the  club. 

Sec.  53  provides  that  when  an  application  for  a  certificate  or 

renewal  is  refused  the  Chairman  of  the  Court  shall  pronounce 

the  decision  in  open  Court,  stating  the  grounds  of  the  refusal, 

and  shall  cause  the  grounds  to  be  entered  on  the  records  of  the 

Court. 

In  the  present  case  the  appellant,  the  secretary  of  a  club, 
applied  to  the  clerk  for  registration,  and  objections  were  lodged. 
After  hearing  evidence  the  Licensing  Court  granted  the  applica- 
tion for  registration.  From  that  decision  the  objectors  appealed 
to  the  learned  Chairman  of  Quarter  Sessions,  who,  after  rehear- 
ing the  case  on  fresh  evidence,  allowed  the  appeal  and  refused 
registration.  The  appellants  applied  to  the  Supreme  Court  for  a 
certiorari,  which  was  refused,  and  from  that  decision  the  present 
appeal  is  brought  to  this  Court. 

The  first  question  is  whether  an  appeal  will  lie  from  a  Licensing 
Court  to  the  Quarter  Sessions.  There  is  no  doubt  that,  as  a 
general  rule,  an  appeal  will  not  lie  from  a  Court  unless  an  appeal 
is  given  by  Statute,  and  usually,  when  a  new  Court  is  created 
and  no  appeal  is  given, primd  facie  no  appeal  will  lie.  The  question 
is  whether  an  appeal  lies  from  the  decision  of  a  Licensing  Court 
given  under  the  Act  of  1905.  In  order  to  support  the  contention 
that  an  appeal  does  lie,  it  is  necessary  to  show  that  the  provisions 
of  sec.  108  of  the  Act  of  1898  apply  to  it.  That  section  says  : — 
"  Any  person  aggrieved  by  any  adjudication  of  a  Licensing  Court 
or  Court  of  Petty  Sessions  made  under  this  Act,"  subject  to 
certain  exceptions,  may  appeal  to  the  Quarter  Sessions.  It  is 
said  for  the  appellant  that  the  decision  of  a  Licensing  Court 
with  respect  to  registration  of  a  club  is  not  an  application  made 
under  the  principal  Act  within  the  meaning  of  that  section.  In 
one  sense  that  is  true,  and,  if  it  were  a  matter  to  be  determined 
on  the  words  of  the  two  Acts  alone,  that  contention  would  be 
hard  to  answer.  But  there  is  another  Act  in  force  in  New  South 
Wales,  called  the  Interpretation  Act  1897,  which  by  sec.  12 
provides  that  "  Every  Act  amending  an  Act  shall  be  construed 
with  the  amended  Act  and  as  part  thereof,  unless  the  contrary 
intention  appears  in  the  amending  Act."    There  is  no  doubt  that 
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H.  C.  OF  A.  the  Act  of  1905  is  an  Act  amending  the  Act  of  1898,     It  is  so 
described  in  tlie  title,  and  the  contents  show  clearly   that  it  is. 

BwKBNKY     If » therefore,  any  effect  is  to  be  given  to  sea  12  of  the  Iiiterpreia- 
pj-  Hon  Act  1897,  the  Act  of  1905  is  to  be  read  as  part  of  the  Act  of 

HARDiNGB.  1898  unlcss  the  contrary  intention  appears  in  it.  If  it  is  read  as 
part  of  the  Act  of  1898  then  the  words  "  under  this  Act "  in  sec, 
108  must  mean  "  under  this  or  any  amending  Act  which  forms 
part  of  it."  If  it  is  so  read,  of  course,  an  appeal  will  lie.  It  is 
contended,  however,  that  the  contrary  intention  does  appear  in 
the  amending  Act.  That  is  sought  to  be  made  out  in  various 
ways.  The  first  point  made  is  that  in  sec.  1  of  the  Act  of  1905 
are  the  words: — " This  Act  shall  be  construed  with  the  Liqufir 
Act  1898,  hereinafter  referred  to  as  the  Principal  Act." 

It  is  said  that  this  is  a  partial  repetition  of  sec.  12  of  the  Tnter- 
pirtatioii  Acty  and  that,  as  the  repetition  is  only  partial,  it  must 
be  taken  that  the  part  not  repeated  is  to  be  excluded.  I  do  not 
think  that  argument  can  be  supported.  No  doubt,  effect  should 
be  given  to  every  provision  in  an  Act,  and  to  everj^  word,  if 
possible,  in  the  provision.  When  there  is  a  new  enactment 
establishing  a  new  body  of  law  it  is  desirable  to  give  effect,  if 
possible,  to  every  provision  and  every  word,  so  that  no  word  shall 
be  wasted.  But  it  very  often  happens  that  in  passing  fresh 
legislation  the  legislature  makes  a  statement  declaratory  of  the 
law.  When  it  does  so  it  does  not  add  to  the  law,  nor  does  it  alter 
the  duty  of  the  Court.  When  there  is  fresh  legislation  dealing 
with  matters  that  have  already  been  the  subject  of  legislation, 
then,  ex  necessitate  rei,  all  the  acts  must  be  construed  together  for 
the  purpose  of  answering  any  question  arising  under  them. 
But  these  words  really  add  nothing  to  the  law,  and  impose  no  new 
additional  duty  on  the  Court,  and  they  cannot  be  said  to  import 
the  contention  that  the  provisions  of  the  Interpretation  Act  are 
to  be  excluded.  Then  it  was  said  that  the  whole  general  scheme 
of  the  provisions  about  clubs  was  such  as  to  show  that  it  was  not 
intended  that  there  should  be  an  appeal  in  such  matters.  As  I 
have  pointed  out,  the  general  scheme  of  the  Act  was  to  put  dubs 
on  a  footing  very  analogous  to  that  of  licensed  premises.  There  is 
nothing  improbable,  therefore,  in  supposing  that  when  the  legis- 
lature imposed  these  duties  on  a  Court,  which  it  declared  to  be  a 
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Court  of  record,  and  which  it  required  to  consist,  in  part,  of  judicial   H-  ^*  ^'  ^ 

1906 

members,  it  was  intended  that  its  decisions  should  be  subject  to 
appeal  in  the  same  way  as  the  decisions  of  an  analogous  Court     Swbkney 
on  analogous  matters  under  the  principal  Act.     It  is  said  that  '** 

many  of  its  duties  are  more  of  an  administrative  than  a  judicial 
kind.  Perhaps  that  is  so.  But  they  are  imposed  by  law  upon 
it  as  a  Court,  and  its  decisions  are  to  be  entered  of  record.  If  the 
matters  that  come  before  it  are  matters  which  can  properly  be 
determined  by  a  Court  of  first  instance,  there  is  no  reason  why 
they  should  not  be  adjudicated  upon  by  a  Court  of  Appeal.  Then 
it  was  said  that  from  its  nature  a  decision  ^(ranting  or  refusing 
a  certificate  of  registration  was  not  the  kind  of  thing  likely  to  be 
made  subject  to  appeal,  and,  further  that  in  the  principal  Act  the 
legislature  plainly  applied  their  minds  to  the  various  kinds  of 
decisions  that  the  Court  had  to  give,  and  classified  them,  specifying 
which  were  to  be  final  and  conclusive  and  which  were  not  But 
I  am  unable  to  see  anything  in  the  language  of  the  Act  to  indi- 
cate that  the  legislature  did  apply  their  minds  to  any  such  matter. 
It  may  be  that,  if  the  legislature  had  applied  their  minds  to  the 
various  grounds  on  which  decisions  might  be  given,  they  might 
have  classified  the  provisions  and  said  that  an  appeal  would  lie 
in  some  cases  and  not  in  others.  But  that  is,  after  all,  mere 
conjecture,  and  I  do  not  think  it  is  sufficient  to  establish  the  con- 
trary intention,  which,  by  the  Interpretation  Act,  the  Court  is 
bound  to  find  before  holding  that  the  provisions  of  the  amending 
Act  are  not  to  be  taken  as  part  of  the  principal  Act. 

Being,  therefore,  unable  to  find  any  indication  of  contrary 
intention  such  as  the  Court  could  rest  its  decision  upon,  I  have 
come  to  the  conclusion  that  the  Liquor  {Amendment)  Act  1905 
must  be  construed  as  part  of  the  principal  Act,  and  as  if  its  pro- 
visions were  provisioas  of  that  Act.  When  so  construed,  the 
appeal  given  by  sec.  108  from  all  decisions  ''  under  this  Act " 
applies  to  all  decisions  given  under  the  amending  Act  of  1905. 
It  is  quite  clear  that  in  many  provisions  of  the  Liquor  (Amend- 
vmtU)  Act  it  is  intended  that  there  should  be  an  appeal  to  Quarter 
Sessions.  One  instance  is  that  of  a  new  offence  created  by  sec  59, 
for  the  sale  of  liquor  on  club  premises  to  persons  who  are  not 
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H.  C.  o»  A.  members  of  the  club.      For  the  reasons  given  I  am  of  opinion, 
therefore,  that  the  first  objection  fails. 

The  other  point  was  that  the  appeal,  if  there  is  one,  should  not 
be  by  way  of  rehearing.  The  origin  of  appeals  to  Quarter  Sessions 
HARDiNGE.  was  fully  discussed  at  the  bar.  Their  history  is  stated  in  the 
orifflth  O.J.  introduction  to  Paley  on  Sumimary  Convicticnis,  7th  ed.,  p.  12. 
The  earliest  instance  of  an  appeal  from  a  conviction  by  justices  of 
peace  was  in  Statute  22  Car.  2  c.  1,  called  the  Conventicle  Act, 
and  the  author  says :  —  "  That  act,  after  authorizing  a  summary 
examination  and  recovery  of  penalties  before  aYiy  two  justices, 
gave  to  the  party  convicted  the  privilege  of  an  appeal  in  writing, 
to  the  judgment  of  the  justices  of  the  peace  in  tlieir  next  quarter- 
sessions,  upon  which  '  he  may  plead  and  make  his  defence,  and 
have  his  trial  by  a  jury  thereupon.'  "  It  is  obvious  that  if  the 
appeal  was  to  Quarter  Sessions  with  a  jury  the  case  must  be  heard 
de  novOy  and  it  would  have  to  be  heard  in  the  ordinary  way,  by  the 
taking  of  evidence  and  the  jury  giving  a  verdict.  That  is  the  only 
instance,  according  to  Paley ^  of  an  appeal  to  Quarter  Sessions  with 
a  jury.  The  next  Act  was  passed  in  the  following  session,  22  & 
23  Car.  2  c.  25,  an  Act  for  the  protection  of  Game.  That  gave  an 
appeal  by  sec.  9  in  these  words  : — "  It  shall  and  may  be  lawful " 
for  any  person  aggrieved  by  any  judgment  given  by  any  justice 
of  the  peace  by  virtue  of  that  Act  "  to  appeal  unto  the  Justices  of 
Peace  in  their  General  Quarter  Sessions  which  shall  happen  to  be 
held  next  after  such  judgment  given,"  who  were  authorized  to 
give  such  relief  and  make  such  order  on  the  appeal  as  should  be 
agreeable  to  the  tenor  of  the  Act ;  and  their  judgment,  order  or 
determination  was,  except  in  certain  cases,  to  be  "  final  to  all 
intents  and  purposes  whatsoever."  Now,  from  that  time  down  to 
the  present  it  appears  that  it  has  been  the  uniform  practice  at 
Quarter  Sessions  in  England  to  hear  appeals  from  justices  by  way 
of  rehearing,  and  without  a  jury.  Indeed  by  the  Act  5  Gea 
II.  c.  19,  it  was  expressly  declared  that  justices  could  take 
that  course.  It  was  declared  that  the  particular  object  of  the 
Act  was  not  to  introduce  any  new  form  of  procedure,  but  to 
do  away  with  technical  objections  to  the  form  of  the  original 
proceedings,  and  the  justices  were  directed  to  rectify  all  defects  in 
form  and  to  proceed  to  determine  the  truth  and  merits  of  the 
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matter  of  the  appeal  by  the  examination  of  witnesses  on  oath,   H-  ^'  *>*"  A. 

in  terms  that  clearly  indicate,  if  there  were  any  doubt — which 

there  is  not — that  that  was  already  the  practice  of  that  Court. 

The  practice  of   the  Court  is  further  stated  by  Lii»h  J.  in  a 

passage  quoted  by  the  learned  Judges  of  the  Supreme  Court 

from  The  Queen  v.  PilgriTn  (1) : — "  Generally  speaking,"  he  said, 

^  on  appeal  to  the  Quarter  Sessions  the  justices  are  not  limited  to 

the  evidence  before  the  petty  sessions,  but  they  have  to  hear  the 

whole  matter  de  novo,  and  the  issue  is  the  same,  and  the  justices 

are  put  in  the  same  position  as  the  justices  in  the  Court  below. 

It  is  only  in  cases  in  which  the  particular  Statute  giving  the 

appeal  limits  the  inquiry  to  the  same  evidence,  that  the  Quarter 

Sessions  are  precluded  from  going  into  fresh  evidence,    .... 

but  where  there  is  no  such  limitation,  either  expressly  or  by 

implication,  the  matter  is  at  large,  and  the  Quarter  Sessions  are 

to  rehear  the  whole  matter,  and  give  their  judgment  upon  all 

the  evidence  that  is  brought  before  them."     That  is  a  statement 

of  the  general  practice  of  Courts  of  Quarter  Sessions  on  appeals 

from  justices  in  England,  and  no  doubt  that  practice  ha.s  always 

been  carried  out  in  those  Courts. 

Courts  of  Quarter  Sessions  were  introduced  into  New  South 
Wales  very  early.  The  tirst  Statute  or  local  ordinance  on  the 
subject  is  5  Geo.  IV.  No.  3,  which  was  passed  in  order  to  give 
effect  to  the  Imperial  Act  4  Geo.  IV.  c.  96,  authorizing  the 
Governor  to  establish  Courts  of  Quarter  Sessions  by  proclama- 
tion. That  was  followed  up  by  later  Acts,  with  the  result  that, 
the  Act  5  William  IV.  c.  22  in  effect  gives  Courts  of  Quarter 
Sessions  in  New  South  Wales  tlie  same  powers  and  duties  as  the 
Courts  of  Quarter  Sessions  in  England.  That  being  the  nature  of 
the  Court,  and  that  having  been  its  ordinary  practice  during  all 
these  years,  and  the  legislature  having  in  1898  established  a  new 
Court  called  a  Licensing  Court,  and  given  an  appeal  from  it  to 
Quarter  Sessions,  what  is  to  be  inferred  ?  It  is  suggested  that  on 
such  appeals  the  Court  ought  to  be  treated  as  a  Court  with  some 
new  procedure.  There  is  no  doubt  as  to  the  rule  in  England, 
stated  by  Ltish  J.  in  The  Qiveen  v.  Pilgrim  (1),  that  "it  is  only 
in  cases  in  which  the  particular  Statute  giving  the  appeal  limits 

(I)  L.R.,  6  Q.B.,  89,  at  p.  95. 
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IMA 

^ I       precluded  from  going  into  fresh  evidence."     It  is  said  that  a  con- 

SwKBNKY  trary  rule  is  to  be  established  here,  and  that  it  is  to  be  taken  that, 
Frrz-  unless  there  is  something  in  the  Statute  giving  the  appeal  authoriz- 
HARDiNOE.  incr  fresh  evidence  to  be  taken,  the  inquiry  is  to  be  limited  to  the 
Barton  J.  sauie  evidence  as  was  before  the  justices  in  the  first  instance. 
There  is  a  passage  in  the  judgment  of  James  L.J.  in  Dale's  Case 
(1)  which  appears  to  me  to  be  exactly  in  point.  He  said : — "  It 
was  strongly  urged  that  this  was  a  new  jurisdiction  and  a  new 
procedure.  According  to  my  view  of  the  case,  that  is  not  material* 
because  if  a  new  jurisdiction  is  given  to  an  existing  Court — that 
is  to  say,  a  jurisdiction  to  deal  with  some  new  matters  in  a 
different  mode  and  with  a  different  procedure — if  that  jurisdiction 
be  so  given  to  a  well-known  Court,  with  well-known  modes  of 
procedure,  with  well-known  modes  of  enforcing  its  orders,  it 
niust,  unless  the  contrary  be  expressed  or  plainly  implied,  be 
given  to  that  Court  to  be  exercised  according  to  its  general 
inherent  powers  of  dealing  with  the  matters  that  are  within  its 
cognizance."  I  think  that  when  the  legislature  in  these  Acts 
gave  the  Courts  of  Quarter  Sessions  a  new  jurisdiction  in  these 
cases  they  intended  that  it  should  be  exercised  according  to  the 
general  mode  of  procedure  in  that  Court,  and  therefore  that  this 
appeal  was  properly  heard  by  Quarter  Sessions  as  a  rehearing. 
In  my  opinion,  therefore,  both  objections  fail. 

It  is  not  necessary  to  consider  whether,  if  either  of  them  were 
valid,  the  remedy  would  be  by  ceHjiorari  or  prohibition. 

A  third  point  was  suggested,  as  to  new  evidence  having  been 
received.  But  the  reception  of  new  evidence  is  not  objectionable, 
for  the  reasons  I  have  already  given.  If  a  new  objection  is 
allowed  to  be  made  before  the  Quarter  Sessions,  possibly  objec- 
tion may  be  taken  because,  by  entertaining  a  new  objection,  the 
Court  would  be  trying  a  new  issue  and  practically  assuming 
original  jurisdiction,  but  no  such  case  is  made  in  the  affidavits. 

For  these  reasons  I  think  that  the  appeal  should  be  dismissed. 

Barton  J.  His  Honor  has  stated  the  matter  fully.  The 
third  question  one  may  at  once  put  out  of  the  way.     The  fact 

(1)  6QB.D.,376,  atp.  450. 


4  C.Ii.R.] 


OF   AUSTRALIA. 


731 


SWJCKMKY 

V, 

FiTZ- 

HARDING  K. 


Bftrtoa  J. 


that  the  Judge  receives  evidence,  in  itself  inadmissible,  is  not  a  ^-  C.  of  a. 
question  of  jurisdiction.     I  think,  for  the  reasons  given  and  to  ^ 

be  given,  that  this  appeal  was  by  way  of  rehearing,  and  it  was 
therefore  competent  for  the  Court  to  hear  fresh  evidence  if 
necessary.  If  the  evidence,  though  wrongly  received,  is  within 
the  CouHs  jurisdiction,  that  surely  can  not  be  a  question  to 
be  raised  by  certiorari  or  prohibition.  That  is  simply  an  instance 
of  the  licence  that  eveiy  Court  has  to  go  wrong. 

As  to  the  first  question,  whether  an  appeal  lies  at  all,  I  refer, 
first  of  all,  to  the  Interpt'etation  Act  1897,  sec.  12,  which  provides 
as  follows  [His  Honor  read  the  section  and  continued].     Does 
sec.  1   of  the  Liquor  {ATnendment)  Act  1906  show  a  contrary 
intention  ?      Instead   of    repeating  in   full   words   which   have 
already  been  enacted  in  the  Interpretation  Act,  it  deals  with 
things   a  little  more  shortly,  and  at  the  same  time  leaves  out 
part  of  that  section.     It  says  : — "  This  Act  may  be  cited  as  the 
Liquor  {Amendment)  Act  and  shall    be   construed   with   the 
Liqutyr  Act  1898  hereinafter  called  the  Principal  Act."     It  is 
argued  that  because  the  words  ''  shall  be  construed   with  the 
Liquor  Act  1898"  are  there  and  the  words  "and  as  part  thereof" 
are  not  there  "  the  contrary  intention"  is  shown.    I  am  unable  to 
accede  to  that  argument.    The  section  is  not  for  the  mere  pui-pose 
covered  by  sec.  12  of  the  InteiyretatuniAcf.    It  deals  with  other 
considerations  and  points  out  which  is  the  Act  to  be  referred  to 
as  the  principal  Act.     The  mere  omission  of  the  words  ''  and  as 
part  thereof  "  does  not  show  a  contrary  intention  to  sec.  12.     It 
may  show  an  inadvertent  omission.     But  it  does  not  necessarily 
show  even  that.    In  my  opinion,  sec.  1  of  the  Act  of  1905  may  be 
read  as  merely  pointing  out  the  Act  with  which  that  Act  is  to  be 
construed.     That  is,  I  think,  the  prime  purpose  of  the  section. 
It  is  a  provision  well  framed  by  the  draughtsmen  in  view  of  the 
frequency  with  which  fresh  statutory  provisions  have  the  effect 
of  amending  more  than  one  prior  Act.     Under  those  circum- 
stances it  may  have  been  thought  that  the  proper  method  was  to 
insert  a  section  when  the  new  Act  amends  prior  legislation  in 
order  to  point  out  the  Act  which  will  be  referred  to  in  it  as  the 
principal  Act,  and  with  which  it  should  be  construed.     For  the 
purpose  of  such  a  section  it  may  well  be  that  this  reference  would 
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'        it  is  contended  that  it  is  not  so,  then  I  think  that  the  principle 

SwKENEY     stated  in  the  case  of  Sidmon  v.  Ditncombe  (1)  would  apply.     In 

p*'*  that  case  a  section  in  an  Act  of  Natal  dealing  with  the  law  of 

HARDiN(}K.    inheritance  was  framed  so  as  to  lead  to  a  totally  diflerent  conse- 

BartonJ.      qucncc  from  that  which  the  legislature   had    in  the   preamble 

clearly  expressed  to  be  their  intention. 

In  the  Privy  Council  it  was  held  that  where  it  was  obvious 
that,  by  the  mere  carelessness  or  omission  of  the  draughtsman, 
language  had  been  used  which,  if  taken  as  correct,  would  have 
the  effect  of  defeating  the  manifest  purpose  of  the  Act,  the  words 
which  brought  about  that  result  should  be  construed,  if  possible, 
in  a  sense  which  would  not  lead  to  the  consequence  of  defeating 
the  manifest  intention  of  the  legislature.  That  principle  exactly 
applies  in  this  case  to  render  futile  the  objections  founded  on  the 
mere  omission  of  the  words  "  and  as  part  thereof."  I  think  that 
the  reasoning  on  which  the  argument  as  to  contrary  intention  is 
founded  is  in  every  part  of  it  without  any  real  force  or  validity. 

Passing  now  to  the  other  reasons  urged  in  support  of  the  appeal. 
Prior  legislation  and  practice,  before  the  passing  of  this  Act,  con- 
ferred the  right  of  appeal  to  Courts  of  Quarter  Sessions  by  way  of 
rehearing  in  a  summary  way  without  a  jury.  This  was  the  state 
of  things  when  the  Liquor  Act,  consolidating  prior  legislation  on 
tlie  subject,  was  passed.  An  appeal  was  there  given  to  General 
or  General  Quarter  Sessions,  and  the  Court  was  to  have  power 
to  hear  and  determine  the  matter  of  the  appeal  in  a  sumniar}' 
way  and  at  once,  "  and  shall  have  and  may  exercise  all  powers 
confeiTed  by  the  third  section  of  the  Act  fifth  William  the  Fourtli 
number  twenty-two ;  and  the  decision  of  the  Court  shall  be  final 
and  conclusive":  sec.  108. 

It  is  unnecessary  to  make  more  than  a  short  reference  to  the 
Act  5  Wm.  IV.  No.  22.  The  third  section  of  that  Act  prescribed 
tlie  conditions  under  which  liberty  was  given  to  every  person 
aggrieved  to  appeal  from  a  summary  conviction  to  the  next 
Court  of  General  or  Quarter  Sessions  under  certain  conditions, 
and  went  on  to  say : — "  And  the  justices  at  such  sessions  so 
assembled  shall  hear  and  thereupon  finally  determine  the  matter 

(1)11  App.  Cas.,  627. 
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of  every  such  appeal  in  a  summary  way  and  their  judgment 
thereon  shall  be  final  and  conclusive  to  all  intents  and  purposes," 
and  so  on.  Now,  what  is  the  meaning  of  the  words  *'  in  a  sum-  Sweeney 
mary  way  "  ?  I  do  not  think  anj^body  has  ever  attempted  to  say  p,'^y. 
that  where  an  appeal  is  by  way  of  rehearing,  a  gratisaimi  jitria  hardingb 
form  of  appeal,  if  the  Court  considers  evidence  that  is  not  in  the  Barton  j. 
depositions  and  deals  with  the  matter  upon  the  new  evidence 
as  well  as  that  originally  taken,  it  could  be  considered  as  exer- 
cising original  jurisdiction.  To  hear  and  determine  the  matter  of 
the  appeal  in  a  sum  mar  j^  way  seems  to  me  to  imply  more  than 
one  thing.  Certainly  it  implies  the  absence  of  a  jury.  There 
can  be  no  question  about  that.  But  the  words  also  imply, 
in  my  judgment,  a  hearing  upon  evidence  taken  orally  before 
the  Court,  and  not  merely  upon  a  consideration,  as  a  Court  of 
Appeal,  of  the  depositions  already  taken.  Even  if  this  might 
not  have  been  the  case  otherwise,  yet  legislation  and  practice 
having  both  approved  that  Court  in  its  treatment  of  appeals 
by  way  of  rehearing,  and  that  being  the  law  and  the  practice 
when  the  Liqvbor  (ATnemhnent)  Act  1905  was  passed,  the 
Court  of  Quarter  Sessions  being  a  Court  in  which,  the  legis- 
lature knew,  appeals  were  dealt  with  by  way  of  rehearing, 
and  the  legislature  not  knowing  of  any  kind  of  appeal  to 
Quarter  Sessions  except  appeals  by  way  of  rehearing,  the 
question  arises  whether  by  the  use  of  the  particular  words  the 
legislature  did  not  intend  them  to  have  that  well  known  and 
defined  meaning  which  they  have  always  had  when  used  in 
relation  to  appeals  to  Quarter  Sessions.  In  my  opinion  that  is 
the  sense  in  which  the  words  should  be  read.  There  is  no 
necessity  to  strain  them  for  that  purpose.  And,  therefore,  I  am 
of  opinion  that  the  word  was  used  to  define  tliat  summary  way 
of  rehearing  which  was  original  and  customary  in  Courts  of 
Quarter  Sessions.  The  appeal  to  Quarter  Sessions  was  originally 
an  appeal  from  one  set  of  justices  to  another,  from  the  petty  to 
the  General  Sessions ;  that  is,  from  a  smaller  to  a  larger  meeting 
of  magistrates.  Was  it  a  Court  of  ^appeal  from  the  ordinary 
Court  of  petty  sessions  in  the  sense  that  it  could  take  into 
account  only  the  depositions  taken  in  the  Court  of  first  instance 
in  a  case  where  depositions  were  taken,  and  upon  reading  those 
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H.  C.  OF  A.   alone  come  to  a  determination  ?    To  have  prescribed  that  would 
have  merely  been  to  give  to  a  larger  set  of  magistrates  the  right 
SwKKNET     to  pronounce  upon  depositions  taken  before  another  set  of  magis- 
Fm-       trates.    An  appeal  under  those  circumstances  would,  to  my  mind, 
HAKDiNfiE.    have  been  of  no  conceivable  advantage.     The  only  argument  by 
Barton  J.      which  it  couM  be  claimed  that  one  Court  was  superior  to  tlie 
other  would  be  that  the  members  of  one  were  more  numerous 
than  those  of  the  other.     It  is  scarcely  conceivable  that  that 
should  be  considered  a  reason  for  granting  an  appeal  to  Quarter 
Sessions,  meaning,  as  was  long  ago  settled,  to  Quarter  Sessions 
as  ordinarily  constituted,  or,  as  the  result  of  subsequent  legisla- 
tion, to  a  Chairman  of  Quarter  Sessions  exercising  the  functions 
of  Quarter  Sessions.     I  cannot  see  in  this  an  indication  of  any 
intention  to  alter  the  method  of  hearing  appeals,  but  I  am  led  to 
the  opinion  that  the  intention  was  to  grant  an  appeal  in  the  way 
known  to  practice,  and  that  is  by  way  of  rehearing. 

I  agree  with  the  Chief  Justice  that  the  appeal  should  be 
dismissed. 

Isaacs  J.  I  am  also  of  opinion  that  this  appeal  should  be 
disuiis3ed,  and,  in  view  of  the  general  importance  of  the  questions 
involved,  I  shall  state  my  reasons.  The  appellant  contended  that 
the  Court  of  Quarter  Sessions  had  no  jurisdiction  to  entertain  the 
appeal  from  the  Licensing  Court,  and  he  rested  his  case  on  three 
grounds. 

The  first  ground  was : — That  no  appeal  whatever  to  Quarter 
Sessions  has  been  provided  by  law,  in  the  case  of  the  grant  of  an 
application  for  a  certificate  of  registration  of  a  club  under  the 
Liquor  (Amendment)  Act  1906.  This  contention  was  supported 
by  two  arguments.  It  was  said  that,  without  the  aid  of  sea  12 
of  the  Interpretation  Act  (No.  4  of  1897),  it  was  impossible  to 
connect  the  appeal  section  of  the  principal  Act  with  the  amending 
Act,  and  that  the  incorporating  provisions  of  sec.  12  of  the  Inter* 
2'>retation  Act  do  not  apply  because  the  contrary  intention  appears 
in  the  amending  Act,  both  by  reason  of  the  wording  of  its  first 
section  and  by  reason  of  the  general  purview  of  the  whole  Act 
In  my  opinion  this  argument  is  unsound.  It  is  unnecessary  to 
say   what   the   result    would   be    apart   from    sec    12    of    the 
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Imte'fyretatioii  Act     That  section  is  a  legislative  declaration  of   H.  C.  ot  A. 
general  application,  that  when  any  Act  is  amended  by  a  later        ^^^' 
Act     the  two  shall  be   regarded  as  one  connected  and  com- 
bined statement  of  the  will  of  Parliament,  unless  the  contrary 
intention  appears   in   the   amending  Act.      Prinid  facie,   this 
general  rule  applies  in  the  case  of  every  amending  Act,  and  the 
onus  of  displacing  it  rests  upon  those  who  assert  the  contrary 
intention ;  they  have  the  burden  of  satisfying  tlie  Court  that,  by 
express  words  or  necessary  implication,  the  legislature  has  indi- 
cated   in   the   amending  Act   its   intention  to  depart  from  the 
ordinary  rule  expressed  in  the  section   referred   to.     So  far  as 
express  words  declaring  a  contrary  intenticm  are  concerned  they 
do  not  exist  in  this  case,  but  the  Court  has  been  invited  to  infer 
it  from  the  fact  that,  whereas  the  Interpretation  Act  provides 
that  the  amending  Act  shall  be  construed  with  the  amended  Act 
and  as  part  thereof  unless  the  contrary  intention  appears,  sec.  1 
of  the  amending  Act,  on  the  other  hand,  merely  says  that  the 
amending  Act  shall  be  construed  with  the  principal  Act,  and  does 
not  go  on  to  use  the  words  "  and  as  part  thereof."     But  no  nega- 
tive words  are  used   and  no  provision  is  inserted  that  can   be 
regarded  in  any  way  as  inconsistent  or  incompatible  with  the 
general  rule.      It  is  merely  overlapping  at  the  most,  and  that  is 
not,  in  my  opinion,  sufficient  to  over-rjde,  or  in  other  words,  to 
repeal,  for  this  purpose  by  implication  the  distinct  provision  in 
sec  12.     So  far,  therefore,  as  sec.  1  of  the  amending  Act  is  alone 
concerned,  I   can  see  no  reason  for  refusing  to  apply  to  the 
amending  Act  the  ordinary  provisions  for  appeal.      Then  it  is 
sought  to  aid  the  construction  argued  for  by  a  general  considera- 
tion of  Part  V.  of  the  Act  of  1905.   It  is  said  that  it  is  new  legis- 
lation on  a  new  subject  and  represents  a  code  quite  complete 
within  itself,  and  that,  as  no  reference  can  be  found  in  that  Part 
of  the  Act  conferring  any  right  of  appeal,  no  such  right  exists. 
The  Act,  however,  in  dealing  with  clubs  is  not  taking  up  abso- 
lutely new  matter.     Clubs  were  the  subject  of  special  considera- 
tion in  the  principal   Act,   and   enjoyed  a  certain  measure  of 
exemption   under  the   5th   sub-section  of  sec.    13,  and  in  the 
amending  Act  the  legislature  simply  repealed  that  sub-section 
and  placed  clubs  on  another  footing.     It  required  henceforth 
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H.  C.  OF  A.   registration  and  all  the  necessary  and  incidental  investigation 

'^^*    .    and  safeguards  precedent  to  registration  as  a  condition  of  con- 

SwKKNEY     tinned  exemption  of  clubs  from  the  general  provisions  of  the 

„^''  licensing  law.     Consequently,  the  notion  of  an  entireh'  new  sub- 

HARDiN(}K.   ject  of  legislation  is  not  accurate.      Clubs  to  be  exempt  in  future 

isaacsj.       must  bc  registered,  and  the  duty  of  deciding  whether  a  club  is 

registrable  or  not  is  placed  on  the  Licensing  Court  as  one  of  it** 

ordinary  judicial  functions 

The  principal  Act  must  certainly  be  consulted  to  discover  what 
is  meant  by  the  expression  "  the  Licensing  Court."  So  much  is 
conceded,  though  it  is  said  that  is  sufficiently  accounted  for  by  the 
presence  in  sec.  1  of  the  direction  to  construe  the  Act  with  the 
principal  Act.  But  in  addition  to  that  there  are  penalties  pro- 
vided, as  in  sec.  50,  with  respect  to  which  there  would  be  no 
appeal  if  the  appellant's  contention  is  given  effect  to ;  and,  if 
there  be  an  appeal  to  some  other  Court  with  regard  to  the 
penalties  under  sec.  59, 1  do  not  see  how  the  argument  of  a  com- 
plete code  entirely  excluding  appeal  can  be  maintained.  Again, 
what  is  to  be  the  procedure  of  the  Licensing  Court  on  an  appli- 
cation to  reirister  a  club  ?  Sees.  49  and  57  of  the  Act  1905  lav 
down  the  duties  of  the  Court  in  most  general  terms  and  prescribe 
no  specific  procedure.  Plainly  it  was  thought  that  the  ordinary 
procedure  provisions  would  apply,  and  this  consideration  mili- 
tates against  the  view  of  the  appellant  that  the  club  provisions 
in  the  later  Act  form  a  separate  and  complete  code,  and  that  the 
two  Acts  are  to  be  regarded  as  quite  independent  enactments. 

It  was  further  urged  on  behalf  of  the  appellant  that  the  only 
appeals  given  were  in  respect  to  adjudications  under  the  principal 
Act,  because  the  appeal  sec.  108  uses  the  expression  "  made  under 
this  Act "  with  respect  to  adjudications  which  may  be  appealed 
attains  t. 

If,  however,  the  rule  of  incorporation  contained  in  sec  12  of 
the  Iiderpretafioii  Act  applies,  so  that  the  amending  Act  is  con- 
strued as  part  of  the  principal  Act,  no  difficulty  exists.  The 
argument,  if  successful,  would  equally  exclude  the  operation  of 
all  the  other  sections  of  Part  IX.  of  the  principal  Act  with  respect 
to  proceedings  under  the  amending  Act,  a  result  improbable  in  the 
last  degree. 
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of  registration  of  a  club  was  not  an  adjudication  within  the 
meaning  of  sec.  108  of  the  principal  Act,  and  Reg.  v.  Sfiarman 
(1)  was  cited  in  support  of  this  contention.  That  was  a  case  in 
which  a  Divisional  Court  held  that  under  the  English  Licensing 
Acis  certiorari  would  not  lie  to  bring  up  the  order  of  a  Licen- 
sing Committee  to  be  quashed.  That  case  is  very  hard  to  follow, 
and  English  Judges  have  found  it  diflScult  to  appreciate  :  see  Rex 
V.  Johnson  (2).  But  in  any  event  it  cannot  affect  the  question 
here.  The  Licensing  Court  is  by  the  principal  Act  expressly 
declared  to  be  a  Court  of  record  with  power  to  administer  oaths 
in  any  licensing  or  other  matter,  complaint  or  other  proceeding  to 
be  heard  or  determined  or  dealt  with  by  such  Court,  and  elaborate 
provisions  are  made  for  punishment  for  contempt,  and  these  and 
similiar  provisions  *make  it  perfectly  evident  that  the  tribunal 
is  a  Court  in  the  strictest  sense  of  the  term,  and  that  it  acts 
judicially.  Its  determinations  are  in  fact  termed  by  the  Statute 
adjudications,  even  when  it  grants  or  refuses  a  licence  or  a  permit. 
Consequently  there  is  nothing  unusual  in  allowing  an  appeal 
from  its  decisions  to  another  judicial  tribunal,  and  therefore  this 
contention  fails  also;  the  result  being  in  my  opinion  that  an 
appeal  is  given  in  a  case  of  this  nature. 

The  second  ground  of  objection  was  that,  if  an  appeal  is  given 
at  all,  it  must  be  determined  by  the  Court  of  Quarter  Sessions  on 
the  evidence  adduced  before  the  Licensing  Court  and  upon  no 
other.  Shortly  put,  the  contention  is  that  the  Court  of  Quarter 
Sessions  cannot  take  evidence  on  appeal.  This  is  so  opposed  to 
the  recognized  and  constant  practice  at  Quarter  Sessions,  and  so 
inconsistent  with  the  due  performance  of  the  functions  of  that 
Court,  that  it  would  require  the  clearest  legislative  lang\iage  to 
support  it,  and  no  such  provision  can  be  found.  On  the  contrary, 
so  far  as  affirmative  words  can  be  pointed  to,  they  are  quite 
against  the  argument.  Sec.  108  of  the  principal  Act  provides 
that  the  matter  of  the  appeal  shall  be  determined  in  a  summary 
way,  and  that  the  Court  shall  have  and  may  exercise  all  powers 
conferred  by  the  3rd  section  of  5  William  IV.  No.  22.  The 
last  named  Act  also  declares  that  the  Court  shall  determine  the 
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H.  C.  OF  A.  matter  of  appeals  from  justices  in  a  summary  way.     When  the 
1906.        history  of  the  Court  of  Quarter  Sessions  is  looked  to  it  is  found 
Sw£KK£Y    t^^  ^^^  words  "  in  a  summary  way  "  were  necessary  in  order  to 
J'-  displace  the  previous  practice  of  trying  appeals  with  the  aid  of  a 

HAKDiNGB.  jury.  Thc  Court  of  Quarter  Sessions,  however,  must  still  deter- 
ismoTj.  mine  the  facts  as  well  as  the  law,  and,  as  facts  cannot  be  deter- 
mined without  taking  evidence,  it  seems  impossible  to  escape  the 
conclusion  that  the  Court  of  Quarter  Sessions  must  hear  the  evi- 
dence for  itself.  It  is  said  that  "*  appeal "  means  reconsideration 
of  the  evidence  already  given;  in  some  Courts  and  on  some 
occasions  that  is  so,  but  the  word  ''  appeal "  has  no  invariable 
meaning.  In  a  late  case,  Darlow  v.  SkvMeworth  (1),  the  word 
"  appeal "  was  held  to  include  "  error."  In  the  present  case  the 
phrase  "  in  a  summary  way  "  seems  to  place  its  meaning  beyond 
doubt. 

The  third  and  last  ground  of  appeal  was  based  on  the  wrongful 
admission  of  evidence  by  the  Court  of  Quarter  Sessions.  Even  if 
that  were  established,  the  wrongful  reception  of  evidence  on  a 
proper  issue  would  not  amount  to  a  usurpation  of  jurisdiction. 
It  would  be  merely  an  erroneous  ruling  in  a  matter  which  the 
Court  had  jurisdiction  to  determine. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  appealed  against  was  correct,  and  that  this  appeal 
should  be  dismissed. 

Appeal  dismissed.  Appellant  to  pay  one 
set  of  cost  to  respondents  Wynn  and 
Burrows. 

Solicitor,  for  appellant,  Percy  Owen  by  P.  /.  Pratt. 

Solicitor,  for  respondents,  The  Crown  Solicitor  of  New  South 
Wales,  A.  A.  Lysa^ht  hy  B,  A.  McBride. 

C.  A.  W. 

(1)  (1902)1  K.B.,  721. 
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INTERNATIONAL  PAPER  COMPANY        .       Appellants; 
Defendants, 

SPICER  AND  OTHERS        ....       Respondents. 
Plaintiffs, 

ON  APPEAL  FROM  THE  vSUPREME  COURT  OF 

NEW  SOUTH  WALES. 

Principal  and  Agent — Secret  instructions  limUing  apparent  authority — Contract    H.  C  or  A. 
renerved  for  approval  of  principal — Effect  of  principcU*s  silence— Holding  out  1906. 

— Evidence — New  triat — Cont9 — Discretion  of  Court.  ^— *— ' 

Sydnky, 
The  appellants  were  paper  mannfaeturers  carrying  on  business  in  New  y        oo    ofl 

York.     The  agency  for  the  sale  of  their  goods  in  Australasia  was  held  by  a  27,  28. 

Sydney  firm  who  acted  under  a  written  authority  which  provided  inter  o/ia,  Dec.  3. 

that  all  contracts  should  be  made  in  the  name  of  the  appellants  to  whom  all  

contracts  were  to  **  be  submitted  for  approval."  Barton  and* 


Isaacs  JJ. 


In  an  action  by  the  respondents  against  the  appellants  on  a  contract  alleged 
to  have  been  made  for  the  appellants  by  their  agents  in  Sydney  for  the  supply 
of  paper  to  the  respondents,  the  respondents  put  in  evidence  the  document 
containing  the  authority,  and  also  sought  to  show  that  the  appellants  had 
held  out  the  agents  or  allowed  them  to  hold  themselves  out  as  having 
authority  to  enter  into  such  contracts  without  reference  to  their  principals. 

Hdd^  that,  though  tlie  document  put  in  evidence  by  the  respondents 
contained  the  actual  terms  of  the  agency,  they  were  not  precluded  thereby 
from  giving  evidence  of  the  holding  out,  for  the  jury  were  entitled  to 
disregard  the  limitation  upon  the  authority  contained  in  the  document,  if  it 
was  unknown  to  the  respondents,  and  if  the  principals  knew  that  the  agents 
were  acting  as  if  their  authority  was  not  so  limited ;  and 

That,  even  if  the  respondents  knew  the  exact  terms  of  the  document,  the 
clause  relating  to  the  approval  of  the  principals,  taken  in  connection  with  the 
rest  of  the  document,  was  reasonably  capable  of  the  construction  that  the 
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agents  had  aathority  to  make  provisional  contracts  binding  tlie.  prineipui 
unless  they  thought  fit  to  notify  that  they  would  not  perform  them,  and 
thut,  if  the  respondents  had  acted  upon  the  assumption  thAt  that  was  xhe 
proper  construction,  and  the  principals  had  failed  to  notify  them  viifais  i 
reasonable  time  that  they  disapproved  the  contract,  it  waa  open  to  the  jcr; 
to  infer  from  the  silence  of  the  principals  that  they  had  aaaented  to  it. 

Ireland  v.  Livingston,  L.R.,  5  H.L.,  395,  and  Pritice  v.  dark,  1  B.  k  C-. 
186,  applied. 

The  terms  of  the  document  of  agency  being  such  as  to  justify  the  inferesux 
that,  however  limited  the  authority  of  the  agents  in  respect  of  making  ooc- 
tracts,  they  had  at  least  authority  to  inform  persons  dealing  with  their 
principals  through  them  whether  a  proposal  had  been  accepted  or  not,  s 
statement  by  the  agents  that  the  contract  was  being  performed  by  their 
principals  was  admissible  as  evidence  thht  the  proposal  of  the  respondents 
had  been  accepted,  and  that  the  principals  had  ratified  the  action  of  tbesr 
agents. 

Heltl,  also,  that  documents  relating  to  prior  transactions  between  the 
principals  and  third  persons  through  the  agents,  and  tending  to  show  thai 
the  principals  knew  that  the  agents  were  holding  themaelres  oat  aa  having 
authority  to  make  contracts  similar  to  that  sued  upon,  were  not  rend«ed 
inadmissible  by  the  mere  fact  that  what  was  actually  done  by  the  piincipab 
in  furtherance  of  these  transactions  was  done  after  the  date  of  the  contract 
sued  upon. 

The  Supreme  Court  in  making  absolute  a  rule  nin  for  a  new  trial,  made 
no  order  as  to  costs,  the  result  being  that  by  the  rules  of  the  Supreme  Cosrt 
each  party  must  bear  his  own  costs  of  the  first  trial.  The  gronnd  of  the 
Court's  refusal  to  make  any  order  did  not  distinctly  appear,  though  in  a 
similar  case  it  had  refused  on  the  ground  that  it  had  no  jurisdiction  to  make 
an  order  as  to  costs  in  such  a  case. 

Heldt  that,  under  the  circumstances,  the  Supreme  Court  must  be  taken  to 
have  exercised  its  discretion  as  regards  costs,  and  that  discretion  ehouM  wA 
be  reviewed. 

Decision  of  the  Supreme  Court  {Sjncer  v.  ItUtmational  Paper  Co.,  (19U6}  6 
S.R.  (N.S.W.),  170),  affirmed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

Til  is  was  an  action  by  the  respondents  against  the  appellants 
for  breach  of  a  contract  for  the  supply  of  paper.  The  contract 
was  alleged  to  have  been  made  by  the  appellants  through  their 
Sydney  agents.  The  appellant  company  carried  on  business  in 
New  York.     At  the  trial  Pring  J.,  who  presided,  rejected  certain 
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evidence  tendered  by  the  plaintiffs  and  granted  a  nonsuit.     The   H.  C.  of  A 
Supreme  Court  on  appeal  made  absolute  a  rule  nisi  setting  aside        ^ 
the    nonsuit   and  granting  a  new  trial :    Spicer  v.    The  Inter^ 
naticnial  Paper  Company  (1).     From  this  decision  the  present 
appeal  was  brought,  by  leave  of  the  High  Court. 

The  facts  are  very  fully  stated  in  the  judgments  of  Barley 
C.J.  and  Cohen  J.  in  the  Supreme  Court,  and,  sufficiently  for  the 
purposes  of  this  appeal,  in  the  judgments  of  Oriffith  C.J.  and 
IsoAica  J. 


Intbk- 

national 

Paper  Co. 

V, 

Spicbr. 


Skand  K.C.,  and  Rolin  (Pilclier  K.C.  with   them),   for   the 
appellants.     The  defendants  cannot  be  made  liable  unless  either 
there  was  specific  authority  in  the  agents  to  make  this  contract 
or  contracts  of  the  same  kind,  or  the  agents  were  placed  by  the 
defendants  in  such  a  position  that  the  public,  knowing  the  nature 
of  the  authority  of  such  agents  in  general,  would  naturally  infer 
that  these  agents  had  authority  to  make  such  a  contract,  or  the 
defendants  had  held  them  out  to  be  their  agents  for  such  a  purpose 
by  ratifying  contracts  of  this  kind  when  made  by  the  agents  on 
their  behalf.     There  was  no  actual  authority  in  this  case,  because 
the  written  contract  provided  that  all  contracts  must  be  submitted 
to  the  principals  for  approval.     A  party  who  deals  with  an  agent 
must  make  himself  acquainted  with  the  limits  of  the  agent's 
authority ;  if  he  does  not,  he  deals  at  his  own  risk  unless  the 
principal  has  by  his  conduct  estopped  himself  from  denying  the 
authority :    Evans  on  Principal  and  Agent,  2nd   ed.,   p.   122. 
There  was  nothing  in  the  position  of  the  agents  that  would  lead 
the  public  to  infer  that  they  had  authority  to  bind  their  prin- 
cipals by  such  a  contract  as  this.      To  the  public  they  appeared 
merely  as  agents  to  make  sales  of  the  principals'  goods  on  the 
spot,  and  the  contract  was  not  an  usual  or  ordinary  one  for  such 
agents. 

Before  the  principals  can  be  bound  by  acts  of  the  agents  which, 
if  they  had  been  permitted  by  the  principal,  would  have  consti- 
tuted a  holding  out,  it  must  be  proved  that  the  principal  had 
knowledge  of  those  acts :  Brazier  v.  Camp  (2).  There  was  no 
evidence  of  such  knowledge  here.     The  statements  made  by  the 

(1)  (1906)  6  S.R.  (N.S. W.),  170.  (2)  63  L.J.Q.B.,  257. 
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agents  as  to  the  knowledge  of  their  principals  were  not  admis- 
sible. They  were  not  agents  for  the  purpose  of  makings  sueh 
admissions.  Even  if  these  statements  were  admitted  they  would 
not  have  proved  a  ratification  of  the  contract,  because  the  effect 
of  them  was  that  the  contract  was  not  in  fact  being  carried  oat 
Evidence  of  the  previous  transactions  was  irrelevant,  because  the 
transactions  were  not  similar  to  the  present,  and  were  not  carried 
out  until  after  the  date  of  the  contract  in  question.  Ratification 
of  the  agents'^acts  in  those  instances  could  not  be  a  holding  out 
to  the  plaintiffs  that  the  agents  had  authority  to  make  the 
present  contract. 

[Griffith  C.J.,  referred  to  Watteaa  v.  Femoick  (1).] 
In  that  case,  the  principal  allowed  the  agent  to  act  as  owner 
of  the  hotel,  and  so  held  him  out  to  the  public  as  occupying  a 
position  which  would  naturally  have  involved  authority  to  make 
the  contract  in  question. 


Bruce  Smith  K.C.  and  Ferguson  {J.  L.  Campbell  with  themX 
for  the  respondents.  There  was  evidence  from  which  the  jury 
miglit  have  inferred  that  the  agents  had  authority  to  make  the 
contract,  or  that  the  defendants  had  ratified  the  act  of  the  agents 
in  making  it.  There  was  nothing  unusual  in  the  contract  itself. 
The  evidence  as  to  previous  contracts  was  admissible  as  showing 
the  nature  of  the  agency.  The  form  in  which  the  documents 
were  drawn  up  showed  that  the  agents,  with  the  knowledge  of 
the  defendants,  called  themselves  the  Australian  Division  of  the 
International  Paper  Company,  and  that  they  were  the  sole 
agents  for  the  sale  of  paper  in  Australasia.  As  such  agenta  they 
would  be  looked  upon  by  the  public  as  having  authority  to  make 
contracts  like  that  now  in  question.  [They  referred  to  the 
different  documents  tendered  on  this  point]  The  contract  was 
within  the  scope  of  their  apparent  authority.  The  plain tifis 
were  not  bound  to  rely  solely  upon  the  written  authority.  The 
whole  of  the  circumstances  were  for  the  jury,  though  one  part  of 
the  plaintiffs'  evidence  might  conflict  with  others :  Richards  v. 
Morgan  (2).  The  document  itself  is  not  inconsistent  with  a 
general  agency  to  make  contracts  of  sale.     The  reservation  is 

(1)  (1893)  1  Q.B.,  346.  (2)  4  B.  &  S.r641,  at  p.  663. 
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more  in  the  nature  of  a  direction  to  the  agents  than  a  condition  H.  C.  of  A. 
precedent  to  the  making  of  a  contract.  Third  parties,  even  if 
they  were  aware  oi  the  terms  of  the  document,  were  entitled  to 
assume  that  the  agents  had  carried  them  out,  and  the  jury  would 
liave  been  justified  in  assuming  that  the  contract  had  been  com- 
municated to  the  principals.  The  agents  must  at  least  have  had 
authority  to  communicate  to  third  parties  the  fact  of  the  accept- 
ance by  the  principals.  The  fact  that  the  contrsust  was  not 
repudiated  within  a  reasonable  time  was  evidence  for  the  jury 
that  it  was  approved.  [They  referred  to  Bowatead  on  Agency, 
2nd  ed..  Art.  29,  p.  54 ;  Story  on  Agency ,  7  th  ed.,  par.  258 ;  Robin- 
son v.  Qleadow  (1);  Pott  v.  Bevan  (2);  The  AuatroLia  (3); 
Prince  v.  Clark  (4);  Proudfoot  v.  Montefiore  (5);  Blackwood 
Wright  on  Principal  and  Agent,  2nd  ed.,  p.  60,  and  cases  there 
cited  ;  Spookier  v.  Browning  (6).] 

[Isaacs  J.  referred  to  RoUand  v.  Hart  (7) ;  Bradley  v.  Riches 
(8) ;  Lwcy  v.  Mouflet  (9).] 

The  document  of  agency  was  at  any  rate  capable  of  meaning 
that  the  agents  had  full  power  to  make  contracts,  and  were  only 
required    to   submit  them   at  once   to   the  principals,  and   the 
plaintiffs  were  entitled  to  assume  that  that  was  the  meaning. 
[Griffith  C.J.  refen^ed  to  Ireland  v.  Livingston  (10).] 
The  fact  that  the  principals  were  a  foreign  corporation  was 
also  a  matter  which  the  jury  might  take  into  consideration.     It 
would  be  unreasonable  to  expect  a  person  who  wished  to  buy  paper 
of  this  kind  to  wait  several  months  before  knowing  whether  he 
would  get  it  or  not  from  the  defendants.      [They  referred  to 
Wilson  V.  West  Hartlepool  Harbour  and  Railway  Co.  (11;;  Smitli 
V.  hVGxhire  (12) ;  Rossiter  v.  Trafalgar  Life  Assurance  Associa- 
tion (13);  Edmunds  v.  Btishell  (14);   Prescott  v.  Flinn  (16); 
Montaignac  v.  Shitta  (16).] 

If  the  position  of  the  agents  was  such  as  to  lead  the  plaintifTs 
to  believe  they  had  authority,  the  existence  of  the  secret  document 


(1)  2  Bing.  N.C.,  156. 

(2)  IC.  &K.,  335. 

(3)  13  Moo.  P.C.C,  1.^. 

(4)  1  B.  &  C,  186. 

(5)  L.U.  2Q.B.,  511. 
16)  (1898)  1  Q.B.,  528. 

(7)  L.R.  6  Ch.,  678. 

(8)  9Ch.  D.,  189. 


(9)  5  H.  &  N.,  229,  at  p.  233. 

(10)  L.R.  5  U.L.,  :m, 

(11)  34Beav.,  187. 

(12)  3H.  &N.,554. 

(13)  27  BeAv.,  377. 

(14)  L.R.  1  Q.B.,  97. 

(15)  9  BiDg.,  19. 

(16)  15App.  Cas.,  357. 
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ed.,  p.  127. 

As  to  costs,  if  the  appeal  fails  and  the  plaintifis  succeed  at  the 
second  trial,  they  should  have  their  costs  of  the  first  trial  also. 
As  the  matter  now  stands,  no  order  as  to  costs  was  made  by  the 
Supreme  Court,  and  consequently  the  costs  of  the  first  trial  will 
abide  the  event,  which  means  that  the  plaintiffs  will  not  get  their 
costs  of  that  trial,  whatever  the  result  of  the  second  trial.  [They 
referred  to  Wills  v.  Gorman  (1) ;  Sydney  Harbour  Trust  Com" 
misaioners  v.  WarhuHon  (2) ;  Bowling  v.  FarreU  (3) ;  Marshall 
on  Costs,  1860  ed.,  p.  149 ;  Bollock  on  Costs,  2nd  ed.,  pp.  387, 390 ; 
Emery  v.  Ai*nistrong  (4);  Anderson  v.  George  (5);  Cree^i  v. 
Wright  (6)  ;  Field  v.  GrecU  Northern  Railway  Co.  (7).] 


Rolin,  in  reply.  No  inference  can  be  drawn  against  the 
defendants  from  the  fact  that  their  disapproval  of  the  proposed 
contract  was  not  communicated  to  the  plaintiffs  within  a 
reasonable  time.  The  onus  was  on  the  plaintiffs  to  prove  afiirma- 
tively  that  the  defendants  had  assented  to  the  contract.  The 
written  authority  merely  gave  the  agents  power  to  receive  and 
submit  offers,  not  to  conclude  contracts,  and  the  defendants  were 
entitled  to  assume  that  the  agents  had  not  exceeded  their 
authority.  The  statements  of  the  agents  cannot  amount  to  es- 
toppel, because  they  had  no  authority  to  do  more  than  communi- 
cate acceptance,  if  instructed  to  do  so.  Moreover,  there  was  no 
holding  out  by  the  defendants  that  they  would  execute  orders 
given  to  the  agents  without  communicating  their  approval.  There 
was  no  course  of  dealing  upon  which  such  a  presumption  could  be 
founded,  and  no  representation  of  authority.  [He  referred  to 
Spooner  v.  Browning  (8) ;  Grant  v.  Norway  (9) ;  George  WHte- 
church  Ltd,  v.  Cavanagh  (10).]  The  documents  tendered  to  prove 
other  contracts  were  all  consistent  with  the  writteji  authority 
having  been  carried  out,  and  therefore  would  not  have  carried 
the  case  any  further. 


(1)  (1906)  6  S.R.  (N.S.W.),  472  ;  at  p. 
479. 

(2)  (1906)  6  S.R.  (N.S.  W.),  102. 

(3)  (1903)  3  S.R.  (N.S.  W.),  42. 

(4)  Legge  (N.S.W.),  887. 

(5)  1  Burr.,  352. 


(6)  2C.P.D.,364, 

(7)  3  Ex.  D..  261. 

(8)  (1898)  1  Q.B.,  528. 

(9)  lOC.B.,  665. 

(10)  (1902)  A.C.,  117. 
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No  notice  was  given  by  the  respondents  of  their  intention  to 

lipply  for  a  variation  of  the  order  of  the  Supreme  Court  as  to      intkr- 

costs.     In  any  case  this  Court  will  not  interfere  with  the  practice    p^^^^^A^ 

of  the  Supreme  Court  in  such  matters.     FHe  referred  to  Rolin  v, 

Spickk. 

(jUTid  Innes,  Sup.  Ct.  Prac,  p.  151 ;  Campbell  v.  Commercial  Bank       

Cur,  adv.  vult 

Griffith  C.J.    This  is  an  appeal  from  an  order  of  the  Supreme  December  skl 

Court  of  New  South  Wales  setting  aside  a  nonsuit  and  granting 

a  new  trial  in  an  action  brought  by  the  respondents  against  the 

appellants  to  recover  damages  for  breach  of  contract.      This 

contract,  which  was  dated  29th  December  1903,  is  described  by 

Darley  C.J.  in  his  judgment  as  "  an  agreement  by   which  the 

defendants  agreed  that  they  would  to   the  satisfaction  of  the 

plaintiffs  perform  and  carry  out  the  terms  and  conditions  of  a 

certain  agreement  made  between  the  plaintiffs  and  the  Australian 

Newspaper  Company,  and  would  deliver  to  the  said  company 

paper  at  the  price  of  1  Jd.  per  pound  less  5  per  cent,  discount." 

The  contract  was  alleged  to  have  been  made  by  a  joint  stock 

company  in  New  South  Wales  called  Carmichael,  Wilson  &  Co. 

(Limited),  as  agents  for  the  defendants.     The  defendants  pleaded 

non  assum^psit,  and  it  was  therefore  necessary  for  the  plaintiff's  to 

prove  that  the  contract  was  made  by  Carmichael,  Wilson  &  Co. 

with  the  authority  of  the  defendants.     The  learned  Judge  who 

presided  at  the  trial  rejected  certain  evidence  tendered  for  that 

purpose,  and  upon  the  evidence  that  was  admitted  held  that 

there  was  no  ca^e  to  go  to  the  jury,  and  nonsuited  the  plaintiffs. 

The  learned  Judges  of  the  Full  Court  were  of  the  contrary 

opinion. 

The  contract  purports  to  be  made  between  the  International 
Paper  Company  of  the  first  part  and  the  respondents  of  the  , 
second  part.  As  I  have  said,  it  was  necessary  for  the  plaintiffs 
in  the  action  to  prove  that  Carmichael,  Wilson  &  Co.  were  the 
agents  of  the  defendants  for  the  purpose  of  making  this  contract 
Now  such  an  agency  may,  generally  speaking,  be  proved  either 

(1)  7  C.B.N.S.,  851.  (2)  2  N.S.W.  UR.,  375,  at  p.  388. 
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by  showing  that  actual  authority  was  given  by  the  alleged  prin- 
cipal to  the  alleged  agent  to  make  the  specific  contract ;  or  by 
showing  an  actual  general  authority  to  make  contracts  of  that 
kind;  or  by  evidence  of  conduct  on  the  part  of  the  alleged 
principal  of  such  a  nature  as  to  induce  the  person  contracting 
with  the  agent  to  infer  that  he  was  an  agent  for  that  purpose. 
The  rule  of  law  was  thus  stated  by  PMock  C.B.  in  the  case  of 
Rei/nell  v.  Lewis  (1): — **  This  agency  may  be  created  by  the 
immediate  act  of  tlie  party,  that  is,  by  really  giving  the  authority 
to  the  agent,  or  representing  to  him  that  he  is  to  have  it,  or  by 
constituting  that  relation  to  which  the  law  attaches  agency  ;  or 
it  may  be  created  by  the  representation  of  the  defendant  to  the 
plaint iti',  that  the  party  making  the  contract  is  the  agent  of  the 
defendant,  or  that  such  relation  exists  as  to  constitute  him  such  ; 
and  if  the  plaintiff  really  makes  the  contract  on  the  faith  of  the 
defendant's  representation,  the  defendant  is  bound ;  he  is  estopped 
from  disputing  the  truth  of  it  with  respect  to  that  contract ;  and 
the  representation  of  an  authority  is,  qttoad  hoc,  precisely  the 
same  as  a  real  authority  given  by  the  defendant  to  the  supposed 
agent.  Tliis  representation  may  be  made  directly  to  the  plaintiff, 
or  made  publicly  so  that  it  may  be  inferred  to  have  reached  him, 
and  may  be  made  by  words  or  conduct.  Upon  none  of  these 
propositions  is  there,  we  apprehend,  the  slightest  doubt." 

The  same  rule  was  stated  by  the  same  learned  Judge  in  Smith 
V.  M'Giiire  (2),  in  these  words  : — *'  I  think  that  questions  of  this 
kind,  whether  arising  on  a  charter-party,  a  bill  of  exchange,  or 
any  other  commercial  instrument,  or  on  a  verbal  contract,  should 
be  decided  on  this  principle — Has  the  party  who  is  charged  with 
liability  under  the  instrument  or  contract  authoirized  and  per- 
mitted the  person,  who  has  professed  to  act  as  his  agent,  to  act  in 
such  a  manner  and  to  such  an  extent  that,  from  what  has  occurred 
publicly,  the  public  in  general  would  have  a  right  to  reasonably 
conclude,  and  persons  dealing  with  him  would  naturally  draw  the 
inference,  that  he  was  a  general  agent  ?  If  so,  in  my  judgment, 
the  principal  is  bound,  although,  as  between  him  and  the  agent, 
he  takes  care  on  every  occasion  to  give  special  instructions ;  and 
I  think  it  makes  no  difference  whatever,  whether  the  agent  acts  as 


(1)  15  M.  k  W.,  517,  at  p.  627. 


(2)  3  H.  &  N.,  554,  at  p.  560. 
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if  he  were  the  principal,  or  proposes  to  act  as  agent,  as  by  signing   H.  C.  of  A. 
*  A.  B.  agent  for  CD.'"     Incases  where  the  authority  is  sought  ' 

to  be  proved  by  evidence  of  what  is  called  "  holding  out,"  it  very 
rarely,  I  might  almost  say  never,  can  happen  that  the  principal 
himself  hag  made  the  representation  by  direct  communication  to 
the  other  party,  for,  if  he  did,  that  would  be  evidence  of  actual 
authority.  Where  a  person  tells  another  that  a  certain  person  is 
his  agent,  that  is  sufficient  proof  of  the  agency  as  to  all  matters 
to  which  the  statement  relates.  But  where  the  communication 
is  not  made  directly  the  questions  to  be  considered  are  those 
suggested  by  Erie  C.J.  in  Ramazotti  v.  Bowring  (1).  In  that 
case  the  question  was  whether  a  person,  not  the  owner  of  goods, 
had  been  held  out  by  the  true  owner  of  the  goods  as  being  the 
ow^ner.  Although  ostensible  ownership  is  not  the  same  thing  as 
ostensible  agency,  still  the  principle  applicable  is  identical  where 
the  question  is  one  of  authority  to  be  proved  by  conduct. 
Erie  C.J.  said  (2) : — "  The  proper  questions,  under  the  circum- 
stances, would  have  been  whether  Ramazotti  so  conducted  himself 
as  to  enable  Nixon  to  hold  himself  out  to  be  the  true  owner  of  the 
goods,  whether  Nixon  did  so  hold  himself  out,  and  whether  the 
defendants  in  dealing  with  Nixon  believed  him  to  be  the  owner." 
I  think,  therefore,  that  the  questions  to  be  answered  in  this  case, 
substituting  agency  for  ownership,  would  be,  whether  the  Inter- 
national Paper  Company  so  conducted  themselves  as  to  enable 
Carmichael,  Wilson  &  Co.  to  hold  themselves  out  to  be  their 
agents  for  the  purpose  of  making  such  contracts  as  that  sued 
Upon ;  whether  Carmichael,  Wilson  &  Co.  did  so  hold  themselves 
out ;  and  whether  the  plaintiffs  in  dealing  with  them  believed 
them  to  be  such  agents. 

These  being  the  principles  of  law  relating  to  the  subject,  I 
proceed  to  deal  with  the  facts.  The  plaintiffs  endeavoured  to 
establish  the  authority  of  Carmichael,  Wilson  &  Co.  by  proving 
that  some  months  before  the  date  of  the  contract  in  question 
that  company  were  holding  themselves  out  as  agents  for  the 
defendants  for  the  purpose  of  making  contracts  of  this  kind. 
They  flrst  of  all  tendered  evidence  of  a  contract  made  with  the 
plaintiffs  themselves.     That  was  a  contract  for  the  supply  of 

(1)  7  C.B.N.S..  861.  (2)  7  C.B.N.S.,  851,  at  p.  856. 
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H.  C.  OF  A.  Q^  comparatively  small  quantity  of  paper,  but  the   order   was 

^^ '^       given  to  Carmichael,  Wilson  &  Co.  as  agents  for  the  defendants 

and  was  executed  by  the  defendants,  and  the  plaintiffs  paid 
the  defendants  the  agi'eed  price,  and  received  from  theua  invoices 
coming  from  New  York  direct.  Evidence  was  tendered  to  prove 
that  the  defendants  received  the  price  through  a  special  hanking 
account  which  Carmichael,  Wilson  &  Co.  kept  in  Australia  for 
the  defendants'  benefit,  but  the  evidence  was  rejected.  That 
fact,  if  proved,  would  have  been  some  evidence,  in  my  opinion, 
that  the  defendants  were  aware  that  Carmichael,  Wilson  d^  Ca 
were  holding  themselves  out  to  be  their  agents  for  the  purpose 
of  making  such  contracts.  That  evidence  ought  therefore,  in  my 
opinion,  to  have  been  received,  though,  perhaps,  it  would  not 
have  gone  very  far  towards  enabling  the  plaintiffs  to  succeed  in 
this  action. 

Evidence  was  then  tendered  to  prove  that  about  six  months 
before  the  contract  sued  upon  Carmichael,  Wilson  &  Co.  as  agents 
for  the  defendants  had  entered  into  a  contract  with  the  Brisbane 
Newspaper  Company,  which  publishes  several  important  ptipers 
in  Queensland,  for  the  supply  of  paper  by  deliveries  extending 
over  three  years.  The  document  tendered  was  an  offer  in  this 
form  : — "  The  itanager,  Brisbane  Newspaper  Company,  Limit^-d 
Dear  Sir.  We  hereby  offer  to  conclude  a  contract  for  the  supply 
of  news  printing  paper  to  be  used  in  the  production  of  your  pub- 
lications on  the  following  terms  and  conditions : "  (which  were 
then  set  out) ;  (Signed) "  International  Paper  Company.  Managers 
Australasian  Division  Carmichael,  Wilson  &  Co.  Limited.  J.  A 
Wilson,"  and  accepted  by  the  Brisbane  Newspaper  Company, 
Limited. 

It  was  proposed  to  prove  that  this  contract  was  afterwards 
performed  by  the  defendants,  and  that  there  was  nothing  to 
suggest  that  they  signified  their  approval  of  it  otherwise  than 
by  performing  it  in  ordinary  course  as  a  contract  made  for  them 
by  their  agents.  It  was  further  proposed  to  show  that  the 
defendants  sent  paper,  accompanied  by  invoices,  from  New  York 
in  respect  of  this  transaction,  which  was  described  in  those 
invoices  as  a  contract,  and  that  so!ne  of  the  correspondence  was 
written   on  forms  with  printed  headings  on  which  the  largest 
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words  were : — "  International  Paper  Company  of  New  York,  S-  C.  of  a. 
Head  Australasian  Office,  24  Bond  Street,  Sydney,"  with,  in  the 
margin,  "  Australasian  Division,  Carmichael,  Wilson  &  Company 
Limited,"  24  Bond  Street  being  Carmichael,  Wilson  &  Co/s 
address.  This,  it  was  urged,  was  some  evidence  that  the  defend- 
ants knew  that  Carmichael,  Wilson  &  Co.  were  holding  them- 
selves out  as  their  agents.  It  was  also  proposed  to  prove  that 
the  defendants  had  received  the  price  of  the  paper  supplied 
under  that  contract.  Now  that,  in  my  opinion,  was  evidence 
that  tended  to  establish,  first,  that  Carmichael,  Wilson  &  Co.  held 
themselves  out  as  agents  for  the  defendants,  and,  secondly,  that 
the  defendants  were  aware  of  that  fact,  and  took  the  benefit  of 
the  contract  made  by  their  ostensible  agents.  That  was,  of  course, 
only  one  instance,  and  perhaps  would  not  of  itself  go  very  far,  but 
I  think  that  evidence  of  the  transaction  was  admissible. 

Another  piece  of  evidence  tendered  y^as  a  contract  made  about 
the  same  time  by  the  same  Carmichael,  Wilson  &  Co.  who  signed 
it , "  International  Paper  Company  of  New  York,  Managers 
Australasian  Division,  Carmichael,  Wilson  &  Company  Limited, 
Bond  Street,  Sydney,"  with  Messrs.  Wilson  and  Mackinnon,  pro- 
prietors of  the  Melbourne  Argus  and  other  papers  in  Australia, 
for  deliveries  of  paper  extending  over  twelve  months,  and  it  was 
sought  to  show  that  this  contract,  having  been  made  by  the 
alleged  agents,  had  been  performed  by  the  defendants,  that 
invoices  relating  to  the  transaction  were  sent  from  the  defend- 
ants' New  York  office  with  the  paper,  some  of  which  bore  printed 
headings  indicating  that  the  paper  was  supplied  by  the  defend- 
ants under  the  contract  made  by  Carmichael,  Wilson  &  Co.  And 
it  was  also  sought  to  show  that  the  price  paid  for  the  paper  was 
received  by  the  defendants.  In  my  opinion,  that  evidence  also 
was  admissible  as  evidence  that  the  defendants  on  their  part 
knew  that  Carmichael,  Wilson  &  Co.  were  holding  themselves  out 
as  their  agents  to  make  contracts  of  that  sort.  It  is  true  that  the 
evidence  that  the  defendants  performed  these  contracts  with  the 
Brisbane  Newspaper  Co.  and  Wilson  &  Mackinnon  relates  to  a 
period  subsequent  to  the  making  of  the  contract  now  in  question. 
But  the  matei'ial  point  is  whether  they  were  admissible  as  evi- 
dence that  the   defendants,    when   they    were    made,  allowed 
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H.  C.  OF  A.  Carmichael,  Wilson  &  Co.  to  hold  themselves  out  as  having 
^^^'  authority  to  make  such  conti^acts.  That  fact  may  be  proved  by 
evidence  of  matters  subsequent  In  my  opinion,  therefore,  all 
this  evidence  was  wrongly  rejected,  and  I  think  that,  if  it  had 
been  received,  there  would  have  been  evidence  to  go  to  the 
jury  on  which  they  could  have  found  that  the  defendants  had 
authorized  Carmichael,  Wilson  &  Co.  to  make  the  contract  in 
question. 

All  this  evidence  having  been  rejected,  the  plaintiffs  were 
driven  to  rely  upon  another  piece  of  evidence.  It  appeared!  that, 
during  the  course  of  some  interlocutory  proceedings  taken  by 
the  defendants,  an  affidavit  was  tiled  on  their  behalf,  in  which 
was  set  out  what  was  said  to  be  a  copy  of  the  agreement  by 
which  the  only  actual  authority  was  given  to  CamiichaeL 
Wilson  &  Co.  by  the  defendants.  It  was  a  document  dated  in 
1903,  more  than  two  years  before  the  contract  sued  upon,  and 
before  the  actual  incorporation  of  Carmichael,  Wilson  i  Ca 
From  the  document  it  appeared  that  a  joint  stock  company  was 
to  be  formed  with  that  name,  who  were  to  act  as  the  defendants' 
agents  in  Australasia.  They  were  to  do  their  utmost  in  the 
interests  of  their  principals,  to  receive  a  commission  on  wliat 
they  did,  and  to  perform  a  number  of  other  duties  to  which  it  is 
not  necessary  to  refer  in  particular.  The  agreement  stipulated, 
in  the  9th  clause,  that  all  contracts  should  be  made  in  the  name 
of  the  defendants,  to  whom  all  contracts  should  be  submitted  for 
approval.  It  was  contended  for  the  defendants  that  in  the  face 
of  that  stipulation  no  room  was  left  for  any  speculation  as  to 
what  was  the  actual  authority  of  Carmichael,  Wilson  &  Co.,  or 
as  to  how  far  the  defendants  had  held  them  out  as  their  agents. 
because  we  now  know  what  actual  authority  they  had.  It 
appears  to  me,  however,  that  in  view  of  the  other  evidence 
tendered,  and,  in  my  opinion,  wrongly  rejected,  the  jury  might 
properly  have  been  told  that  they  might  disregard  any  secret 
limitations  of  the  authority  given  to  the  agents,  if  they  came  to 
the  conclusion  that  the  principals  knew  that  the  agents  were 
acting  as  if  they  had  unlimited  authority.  The  words  relied  on 
are : — "  To  whom  all  contracts  shall  be  submitted  for  approval." 
The  best  that  can  be  said  in  favour  of  the  defendants'  contention 
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in  this  respect  is  that  the  plaintiffs  have  no  greater  rights  than  H.  C.  of  A. 
if  they  had  known  the  exact  terms  of  this  document.  I  do  not 
think  that  that  is  a  sound  view  to  take  of  the  position,  but, 
assuming  it  to  be  so,  how  does  the  matter  stand  ?  Those  words 
are  at  best  ambiguous.  They  may  mean  either  that  the  agents 
are  not  to  have  authority  to  enter  into  contracts  at  all,  but  only 
to  submit  offers  to  their  principals,  or  that  they  may  make  pro- 
visional contracts  binding  the  principals  unless  they  think  fit  to 
notify  that  they  will  not  perform  them.  The  case  of  Ireland  v. 
Livingston  (1)  is  authority  for  the  proposition  that  where  the 
>vords  of  such  an  authority  are  ambiguous  they  must  be  con- 
strued in  favour  of  the  party  who  has  acted  upon  them  according 
to  a  reasonable  construction  of  the  language  used.  If  that  is 
the  case  in  the  interpretation  of  a  contract  as  between  principal 
and  agent,  it  is  so  a  fortiori  as  between  the  principal  and  a  third 
party  who  has  dealt  with  the  agent;  because,  even  if  the  plain- 
tiffs had  no  greater  rights  than  those  given  by  the  document, 
they  are  at  any  rate  entitled  to  the  benefit  of  any  reasonable 
construction  that  is  open  on  the  language  used.  Further,  it  is 
(juite  consistent  with  such  a  restriction  having  been  inserted  in 
the  document  in  1901  that  two  years  afterwards  the  course  of 
dealing  between  the  principals  and  the  agents  had  altered,  and 
that  the  defendants  no  longer  insisted  upon  contracts  being  sub- 
mitted for  their  approval  before  being  completed.  There  is  a 
third  answer,  that  if  this  document  means  that  every  transaction 
entered  into  in  the  name  of  the  principals  by  the  agents  is  to  be 
submitted  to  the  principals  for  approval,  then  if  the  principals, 
having  notice,  or  being  informed,  that  such  a  contract  has  been 
entered  into  by  their  agents  in  their  name,  do  not  within  a 
reasonable  time  inform  the  person  with  whom  the  agents  have 
made  the  contract  whether  they  approve  or  disapprove  the  con- 
tract, the  jury  may  infer  from  their  silence  that  they  assented  to 
it  The  authority  being  in  this  view  only  conditional,  the  con- 
dition is  to  be  taken  to  have  been  performed.  I  think  that  the 
passage  read  by  CoJien  J.  from  Story  on  Agency  is  ample 
authority  for  that  proposition ;  so  also  is  the  case  of  Prince  v. 
Clark  (2).     I  think,  therefore,  that  thia  document  of  1901  was, 

(I)  L.R.,  5  H.L.,  396.  (2)  1  B.  k  C,  186. 
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H.  C.  OF  A.    of   itself,  sufficient  evidence  -to  prevent   the  case   from   being 
withdrawn  from  the  jury. 

Evidence  was  also  tendered  and   rejected  to  the   effect   th&t 
when   the  time  had  arrived  for   the  delivery  of  the    paper  in 
nccordance  with  the  contract, .  Carniichael,  Wilson  &    Co.   com- 
niunicated   with  the  plaintiffs'  manager  on  the  subject  of  the 
paper,  and  informed  him,  in  substance,  that  it  was  on  its  way  to 
Australia,  that  is,  in  effect,  that  the  principals  were  performing 
tlie  contract.     In  my   opinion,  it  is  a  fair  inference    from  the 
document   of   IDOl    that  however  limited  the  authority  of  the 
agents,  and  even  assuming  that  they  had  not  authority  to  make 
absolute  contracts,  they  at  least  had  authority  to  tell  a  person 
with  whom  a  provisional  contract  had  been  made  whether  his  offer 
had  been  accepted  by  their  principals  or  not.     And  if  they  say 
that  an  offer  has  been  accepted,  that  is  some  evidence  of  a  state^ 
ment  made  by  the  principals'  authority,  from  which  it   may  be 
inferred  that  the  principals  have  ratified  the  action  of  their  agents. 
There  was  still  another  piece  of  evidence  tendered  and  rejected 
It  appeared  that  Carmichael,  Wilson  &  Go.  showed  the  plaintiffs' 
manager  a  book  of  advertisements  containing  a  number  of  pictures 
of  the  places  at  which  the  defendants  carried  on  operations,  with 
a  list  of  their  agents  in  different  parts  of  the  world,  Carmichael, 
Wilson  &   Co.    being  described   as   the   "sales  agents"   of  the 
defendants  in  Australasia.    In  my  opinion,  the  document  of  1901 
was^n'/77id/acic  evidence  of  the  agents'  authority  to  publish  an 
advertisement  of  that  kind,  that  is,  to  represent  themselves  to  the 
world  in  general  and  the  plaintiffs  in  particular  as  the  "  sales 
agents"  for  the  defendants,  whatever  that  may  mean.    The  book 
oucrht  therefore  to  have  been  admitted  in  evidence. 

The  agreement  of  1901  was  made  with  the  persons  who  after- 
wards formed  the  company  of  Carmichael,  Wilson  &  Co.,  but 
before  that  company  was  formed.  It  was  not,  therefore,  evidence 
of  the  authority  of  that  company  at  that  date,  but  if  it  was  acted 
on  afterwards,  as  was  in  fact  shown,  it  was  evidence  of  authoritv 
given  after  the  formation  of  the  company.  There  is  no  necessity 
that  such  authority  should  be  given  in  express  terms,  it  may  be 
given  in  any  way  in  which  persons  may  express  their  intention. 
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was  properly  made  absolute. 

Another  incidental  point  was  made  for  the  respondents.  The 
order  of  the  Supreme  Court  says  nothing  as  to  the  costs  of  the 
first  trial,  and  by  rule  159  of  t)ie  Supreme  Court  it  is  provided 
that : — "  Where  a  new  trial  is  granted  (except  on  the  ground  that 
the  verdict  was  against  evidence)  without  mention  of  costs,  each 
party  shall  bear  his  own  costs  of  the  first  trial."  So  that  as  the 
order  stands,  even  if  the  plaintiffs  succeed  at  the  second  trial,  they 
cannot  get  their  costs  of  the  first  trial.  It  was  suggested  that  the 
Supreme  Court  made  the  order  because  they  were  of  opinion  that 
they  had  no  jurisdiction  to  award  costs  of  the  first  trial.  If  that 
were  so,  of  course  this  Court  would  have  jurisdiction  to  review  the 
decision,  and  indeed  it  would  be  our  duty  to  do  so  if  we  thought 
the  order  was  wrong.  But  when  the  Court  appealed  from  has  a 
discretion,  it  is  not  the  practice  of  a  Court  of  Appeal  to  review 
their  decision  on  a  matter  of  mere  discretion.  It  does  not  appear 
distinctly  that  the  Court  thought  that  they  had  no  jurisdiction 
to  award  these  costs.  It  appears  that  in  a  later  case  they  said 
they  had  no  jurisdiction  to  do  so,  but  it  does  not  appear  that  the 
point  was  brought  to  their  notice  in  this  case.  Under  these 
circumstances  I  do  not  think  it  would  be  proper  for  us  to  inter- 
fere with  the  order  of  the  Supreme  Court  refusing  to  make  any 
order  as  to  costs. 
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Barton  J.  The  judgment  of  His  Honor  the  Chief  Justice 
represents  the  conclusions  at  which  we  have  arrived  in  confer- 
ence, and  therefore  I  do  not  propose  to  add  anything  to  what  he 
has  said  beyond  expressing  my  concurrence  in  it. 


Isaacs  J.  In  this  case  the  firm  of  James  Spicer  &  Sons  sue 
the  International  Paper  Company  for  breach  of  an  agreement 
which  is  substantially  for  the  sale  of  paper  so  as  to  enable  the 
plaintiffs  to  carry  out  a  prior  contract  between  them  and  the 
Australian  Newspaper  Company  Limited. 

The  agreement  sued  upon  is  dated  29th  December  1903.  It 
was  made  in  the  name  of  the  defendants  Carmichael,  Wilson  &  Co. 
Limited  purporting  to  be  the  defendants'  agent  in  that  behalf,  and 
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H.  C.  OF  A.  is  signed  "  International  Paper  Company  Australasian  Division, 
*^-       Carmichael,  Wilson  &  Co.  Limited  J.  A.  Wilson."    Mr.  J.  A.  Wilson 
Inter-      ^^^  ^  director  of  Carmichael,  Wilson  &  Co.  Limited. 
Papbe'co         '^^^  defendant  company  failed  to  perform  the  agreement  and 

V-  contends  that  it  is  not  binding  upon  them. 

Spicer.  «»     * 

At  the  trial  before  Pring  J.  in  September  1903,  the  learned 

Judge  nonsuited  the  plaintiffs  on  the  ground  that  there  was  no 
evidence  proper  to  be  submitted  to  a  jury  of  authority  in 
Carmichael,  Wilson  &  Co.  Limited  to  make  a  contract  immediately 
binding  upon  the  defendant  company,  and  no  evidence  of  any 
subsequent  approval  of  this  agreement  on  the  part  of  the  defend- 
ant company.  His  Honor  excluded  certain  evidence  tendered 
consisting  partly  of  other  transactions  which  Carmichael,  Wilson 
&  Co.  Limited  had  previously  entered  into  for  the  sale  of 
paper  as  agent  of  the  defendants,  and  partly  of  a  book  of 
advertisements. 

Tiie  Full  Court  set  aside  the  nonsuit  and  ordered  a  new  triid, 
holding  that  there  was  sufficient  evidence  for  the  jury  to  act  upon 
in  the  testimony  actually  admitted,  and  one  of  the  learned  Judges 
further  held  that  evidence  of  the  prior  transactions  had  been 
wrongly  rejected. 

We  are  now  asked  to  say  that  the  judgment  of  the  Full  Court 
was  wrong. 

The  plaintiffs*  case  is  put  alternatively  ;  they  first  say  that  the 
International  Paper  Company  of  New  York  impliedly  author- 
ized Carmichael,  Wilson  &  Co.  Limited  of  Sydney  to  act  as  its 
general  agent  for  the  sale  of  paper,  and  as  a  proof  of  that  fact 
they  offer  in  evidence  the  previous  transactions  and  documents 
excluded  at  the  trial ;  the  second  position  of  the  plaintiffs  rests 
on  a  document  which  has  been  called  the  authority  of  15th 
October  1901,  made  between  the  defendant  company  and  Messrs. 
Carmichael  and  Wilson,  as  individuals,  before  the  incorporation 
of  Carmichael,  Wilson  &  Co.  Limited,  which  did  not  take 
place  till  8th  February  1902.  It  is  in  proof  however  that 
the  defendant  company  appointed  Carmichael,  Wilson  &  Ca 
Limited  to  act  upon  the  terms  of  the  authority  of  15th  October 
1901.  This  document  recites  the  intention  of  Carmichael  and 
Wilson  to  form  a  limited  company  for  the  purpose  of  under- 
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taking  agency  business  in  connection  with  the  sale  of  paper  and  ^-  C.  of  a 
products  of  a  like  nature,  such  company  to  establish  ofBces  in 
Sydney,  Melbourne,  Brisbane  and  Auckland,  and  to  be  the  sole 
representatives  of  the  Paper  Company  for  the  sale  of  its  products 
in  Australasia.  It  also  states  that  the  Paper  Company  has 
agreed  to  employ  "  the  said  Agents  "  for  the  exclusive  sale  of  the 
products  of  the  Paper  Company  in  Australasia  upon  the  terms 
and  conditions  thereinafter  mentioned.  '*  Agents ''  by  clause  22 
included  the  intended  company  of  Carmichael,  Wilson  &  Com- 
pany Limited.  The  document  provided  for  the  formation  of  the 
intended  company  by  its  present  name,  that  the  agents  should  be 
the  sole  and  exclusive  representatives  of  the  Paper  Company  for 
the  sale  in  Australasia  of  its  products  and  other  similar  products 
which  it  might  furnish  for  sale,  that  the  agents  should  use  their 
best  efforts  to  dispose  of  the  Paper  Company's  products  in  the 
most  judicious  and  advantageous  way  so  as  to  produce  the  best 
results  for  the  Paper  Company ;  that  they  would  not  sell  any 
competing  or  conflicting  product,  and  that  they  would  procure 
and  transmit  to  the  principals  information  as  to  newspapers  and 
paper  dealers  in  Australasia. 

The  Paper  Company  was  to  regulate  and  control  prices  and 
the  extent  of  sales  and  deliveries  in  Australasia  during  the  term 
of  the  contract,  but  was  bound  to  make  its  prices  as  low  as  it  con- 
sidered market  conditions  would  allow  so  as  to  enable  the  agents 
to  dispose  of  the  products,  and  was  bound  also  to  use  its  best 
efforts  to  supply  the  agents  promptly  with  such  quantities  of 
paper  as  might  be  required  for  the  trade. 

The  agents  guaranteed  and  were  to  be  responsible  for  the 
amounts  due  on  sales.  The  Paper  Company  promised  that  the 
paper  should  be  of  the  best  quality  of  its  kind. 

The  payment  which  the  agents  were  to  receive  for  their 
services  and  undertakings  and  certain  expenses,  was  a  commission 
•equal  to  certain  percentages  mentioned  in  the  net  selling  price  of 
paper  mentioned  in  Australasia.  Then  came  clause  9,  which  the 
defendants  submit  as  one  complete  answer  to  the  plaintiffs' 
claim.  It  begins  in  these  words : — "  All  transactions  shall  be 
made  in  the  name  of  the  International  Paper  Company  to  whom 
all  contracts  shall  be  submitted  for  approval."    It  provides  that 
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H.  C.  OF  A.  all  forms  used  by  the  agents  in  the  transactions  of  their  business 

1906 

as  agents  of  the  Paper  Company  shall  be  as  far  as  possible  in  the 
name  of  the  International  Company,  that  all  invoices  shall,  as  far 
as  possible,  be  made  out  by  the  International  Paper  Company 
direct,  and  the  moneys  collected  by  the  agents  immediately 
deposited  by  them  to  the  credit  of  the  International  Company  in 
the  Union  Bank  of  Sydney  to  be  drawn  on  by  the  Paper  Company 
by  drafts  from  New  York  or  otherwise  as  it  may  determine.  A 
second  banking  account  called  a  current  account  is  provided  for. 
to  be  fed  by  the  Paper  Company,  and  out  of  which,  when 
authorized  by  the  Paper  Company  by  power  of  attorney,  the 
agents  may  draw  for  their  common  expenses. 

A  fidelity  bond  is  stipulated  for,  and  provision  is  made  for 
monthly  statements  of  account  and  periodical  auditing.  The 
duration  of  the  agreement  is  ten  yeai^s  unless  sooner  terminated 
as  provided. 

One  of  the  causes  justifying  a  termination  of  the  agreement  is 
contained  in  clause  14,  and  seems  to  me  of  considerable  importance 
in  construing  the  document.  That  clause  provides  : — "  In  case  the 
agents  shall  fail  to  sell  on  or  before  February  first  One  tliousand 
nine  hundred  and  three  at  least  ten  thousand  tons  of  paper  for 
delivery  prior  to  the  first  day  of  February  One  thousand  nine 
hundred  and  four  or  shall  fail  in  any  year  thereafter  to  make  sal^ 
and  deliveries  of  at  least  ten  thousand  tons  per  year  the  Paper 
Company  shall  have  the  right  forthwith  upon  written  notice  to 
absolutely  terminate  this  contract  and  upon  such  notice  all  rights 
of  the  agents  therein  and  thereunder  shall  be  at  an  end  except  as 
to  any  commissions  actually  earned  or  any  disbursements  which 
may  be  payable  by  the  Paper  Company." 

If,  therefore,  during  the  year  which  included  29th  December 
1903  the  agent  failed  "  to  make  sales  and  deliveries  of  at  least 
ten  thousand  tons  "  the  Paper  Company  had  the  right  forthwith 
on  written  notice  to  absolutely  terminate  the  contract,  and  put  an 
end  to  all  rights  of  the  agents  except  commission  actually  cammed 
and  disbursements  to  be  recouped. 

The  plaintiffs  as  their  alternative  proof  of  authority  rely  upon 
this  document,  and  say  that  it  conferred  power  on  Carmichael 
Wilson  &  Company  Limited  to  make  the  agreement  of  December 
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1903  either  as  binding  the  defendant  company  without  more,  the  H.  0.  of  a. 

provision  requiring  it  to  be  submitted  to  the  defendants  being       ^ '^ 

treated  as  a  matter  merely  between  principal  and  agent,  or  if  the 
contention  cannot  be  put  so  high,  then  that  submission  to  and 
approval  by  the  defendants  may  be  inferred  from  tlie  circum- 
stances. That  inference,  it  is  argued,  may  arise  either  from  the 
absence  of  any  communication  of  dissent,  or  from  the  notification 
of  Carmichael,  Wilson  &  Company  in  Mai*ch  1904  that  some  of 
the  paper  was  on  the  way. 

The  third  ground  upon  which  the  plaintiffs  rest  tlieir  claim  is 
that,  even  if  they  fail  as  to  actual  authority,  they  ought  to 
succeed  because  the  agents  were  held  out  as  having  general 
authority  to  contract  and  without  reference  to  their  principals, 
and  the  express  limitation  contained  in  clause  9  was  never  in 
fact  brought  to  plaintiffs'  knowledge. 

The  defendants*  answer,  as  I  gather  it,  is  this : — "  They  say  the 
authority  of  October  1901  is  expressly  limited  by  the  requirement 
of  submitting  every  contract  to  the  defendant  company  for  their 
affirmative  approval,  and  without  proof  of  the  fulfilment  of  this 
condition  no  contractual  relation  can  be  created  by  the  agents. 
They  say  that  any  person  dealing  with  the  agents  must  take  the 
risk  of  there  being  the  requisite  authority,  and  that  the  principals 
are  suflSciently  protected  so  far  as  actual  authority  is  concerned 
by  clause  9. 

Then  they  contend  that  the  prior  transaction  and  other  evidence 
excluded  are  perfectly  consistent  with  strict  adherence  on  the 
part  of  the  agents  to  the  authority  of  15th  October  1901,  and,  as 
the  plaintiff  has  not  shown  affirmatively  that  these  transactions 
were  specifically  approved  by  the  defendants  and  such  approval 
communicated  to  the  other  contiacting  parties,  they  afford  no 
evidence  of  any  authority  outside  the  document  of  15th  October 
1901. 

They  also  say  that  there  is  no  evidence  of  holding  out,  for  the 
reasons  just  mentioned,  and  further  that  whatever  was  done  by 
the  defendants  in  furtherance  of  these  transactions  was  done  after 
29th  December  1903,  and  consequently  was  no  ground  for  rais- 
ing an  estoppel  in  favor  of  the  plaintiffs. 

Lastly,  it  was  urged  for  the  defendants  that  upon  the  evidence 
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H.  C.  OF  A.  ii  appeared  that  the  agreement  was  made  expressly  subject  to  a 
stipulation  that  it  was  to  be  confirmed  from  New  York  by  letter, 
and  that,  this  condition  remaining  unfulfilled,  no  contracttEal 
obligation  was  ever  created. 

As  this  case  will  stand  for  re-trial  before  a  jury,  I  shall  abstain 
from  any  observation  with  regard  to  the  weight  which  onght  to 
be  attached  to  any  evidence  upon  the  facts  in  controversy.  That 
is  for  another  tribunal  to  consider,  and  possibly  upon  a  different 
body  of  testimony. 

But  it  is  necessary  to  examine  the  case  in  relation  to  the 
propositions  of  law  which  the  parties  have  laid  before  the  Court. 

Taking  the  defendants'  last  argument  first,  that  is  to  say,  as  to 
the  8{)ecial  stipulation  for  confirmation  by  letter  from  New  York, 
I  do  not  see  how  it  can  be  acceded  to.  The  evidence  of  Mr. 
Wilson,  which  is  relied  on  to  sustain  it,  is  on  this  point  contra- 
dicted by  Mr.  Gates,  and  therefore,  whatever  its  eflect  might  be 

*  

if  ascertained  to  be  true,  it  is  not  yet  established.  But  still  more, 
even  if  the  conversation  as  deposed  to  by  Wilson  really  took 
place,  the  further  question  arises,  namely,  was  it  anything  more 
than  a  promise  by  him  to  get  a  letter  from  headquarters  to 
satisfy  Gates  that  Carmichael,  Wilson  &  Company  Limited 
really  had  the  authority  they  asserted  they  had.  In  other  w^ords, 
not  desiring  for  obvious  reasons  to  disclose  all  the  contents  of 
their  agreement  with  their  principals,  they  are  willing  to  sub- 
stitute an  equally  satisfactory  proof  of  authority  in  the  shape  of 
a  confirmatory  letter. 

If  the  defendants  cannot  ride  off  on  this  point,  then  there 
remain  the  questions  of  general  authority,  and  the  agreement  of 
15th  October  1901,  and  estoppel  by  holding  out. 

With  respect  to  the  evidence  of  general  authority  beyond  the 
written  agreement  of  1901, 1  agree  with  the  observations  that 
ha^•e  fallen  from  the  learned  Chief  Justice.  In  view  of  the 
possible  submission  of  the  issues  of  fact  to  a  jury  hereafter,  I 
shall  not  do  more  than  point  out  certain  features  from  which  a 
jury  would  be  at  liberty  to  form  its  own  conclusions,  and  which 
therefore  justify  the  Court  in  holding  that  the  evidence  was 
properly  admissible  and  the  nonsuit  wrong. 

The  documents  relating  to  prior  contracts  were  produced  as, 
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and  purport  to  be,  the  complete  records  of  the  transactions  they  J^-  ^»  of  A. 
refer  to ;  they  show  that  the  defendant  company  have  supplied 
the  goods  and  received  payment  for  them,  and,  so  far  as  appears 
up  to  the  present,  without  either  questioning  or  supplementing 
the  authority  of  the  agents  or  signifying  approval  of  the 
contracts  that  had  been  made. 

The  headings  of  some  of  the  documents  and  the  references  in 
others,  together  with  the  other  circumstances  just  mentioned, 
appear  to  me  to  make  it  impossible  to  withdraw  them  from  con- 
sideration, or  to  say  that  no  honest  jury,  if  so  minded,  could 
reasonably  draw  the  necessary  conclusions  in  favour  o?  the 
plaintiffs ;  whether  such  conclusions  are  the  proper  conclusions 
to  draw  is  a  matter  entirely  for  the  jury,  and  with  respect  to 
that  I  offer  no  opinion  and  make  no  suggestion. 

I  pass  from  that  to  the  authority  of  October  1901,  the  contents 
of  which  have  been  already  referred  to.  I  do  not  agree  with  the 
defendants'  view  of  the  meaning  and  eflect  of  clause  9.  They 
construe  the  provision  as  to  submitting  contracts  for  approval  as 
if  it  were  contained  in  some  short  and  simple  authority  to  receive 
offers  and  possibly  to  negotiate  in  order  to  get  the  best  offer 
available,  but  always  leaving  it  to  the  absolute  and  unquestion- 
able will  of  the  principals  to  say  "  yes  "  or  "  no  "  or  nothing  at 
all  without  being  considered  unreasonable. 

Can  it  be  supposed  that  the  agreement  of  15th  October  1901  is 
to  be  so  construed  ?  Is  it  a  reasonable  interpretation  of  that 
document  to  say  that  Carmichael,  Wilson  &  Company  Limited 
were  bound  to  look  for  orders,  to  canvass  Australasia,  to  use  their 
best  efforts  to  dispose  of  goods,  to  incur  expense,  to  abstain 
from  selling  competing  goods,  to  effect  sales,  tentatively  at  all 
events  to  communicate  the  fact  of  these  transactions,  and  yet, 
although  their  remuneration  and  even  the  continuance  of  the 
agreement  might  depend  on  the  reply,  the  principals  were  not 
expected  to  answer  unless  they  chose.  If  less  than  10,000  tons 
of  paper  were  sold  and  delivered  in  the  year  severe  consequences 
might  follow  to  the  agents  at  the  option  of  the  principals. 
Is  it  reasonable  to  suppose  that  any  person  reading  that  docu- 
ment could  ari'ive  at  the  conclusion  that,  unless  the  Paper  Com- 
pany thought  fit  to  send   a  reply,  the  agents  would  have  to 
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H.  C.  OF  A.  rest  content  without  one,  and  remain  in  doubt  whether  their 

^ '        commission  were  earned  or  not,  or  it  may  be,  whether  the  mini- 

I.N'TEK-      mum  of  effective  business  had  been  attained  ?     Verj-  difficult  and 

Pafer'cu     ^"^*^*^  situations  in  which  the  principals'  silence  miorht  place  the 

»•  agents  can  easily  be  suggested,  if  no  duty  on  the  part  of  the 

principals  is  to  be  implied  to  inform  them  of  their  approval  or 

disapproval.  The  provision  that  "  all  contracts  shall  be  subniitt<fd 
for  approval "  cannot  be  read  apart  from  the  rest  of  the  agree- 
ment, and  reading  it  in  conjunction  with  all  the  other  teims  and 
by  the  light  of  the  whole  situation,  I  am  of  opinion  that  there 
existed  an  implied  duty  or  promise  on  the  part  of  the  Paper 
Company  to  communicate  to  Camiichael,  Wilson  &  Company 
Limited,  within  a  reasonable  time,  their  disapproval  of  any 
proposed  contract  at  the  peril  of  having  its  silence  constme'J 
into  consent. 

And  if  that  is  the  effect  of  the  provision  with  relation  to 
Camiichael,  Wilson  &  Company  Limited,  it  follows  that  any  other 
person  desiring  to  enter  into  a  contract  with  the  International 
Paper  Company  through  Carmichael,  Wilson  &  Company  Limited 
and  reading  the  authority,  would  conclude  that  in  the  case  of 
non-approval  such  a  notification  would  without  delay  be  made  to 
Carmichael,  Wilson  &  Company  Limited,  and  that  he  would, 
either  on  application  to  that  company  or  spontaneously  from  that 
company,  be  in  his  turn  informed  of  the  fact. 

''  Submitted  for  approval "  means  submitted  by  Carmichael 
Wilson  &  Company  Limited  and  not  by  the  purchaser.  The 
answer  would  be  of  course  to  Carmichael,  Wilson  &  Company 
Limited  and  not  to  the  purchaser.  How,  then,  can  the  purchaser 
know  his  position  ?  Either  he  must,  in  the  absence  of  any  noti- 
fication witliin  a  reasonable  time,  assume  that  approval  is  given, 
or  lie  must  ascertain  as  best  he  can  from  Carmicliael,  Wilson  & 
Company  Limited  what  has  been  done.  It  seems  to  me  there  Is 
no  other  course  reasonably  open  to  a  business  man. 

In  tliis  case,  having  regard  to  the  fact  that  the  plaintiffs  were 
known  to  be  under  contract  to  the  Australian  Newspaper  Ca, 
tliere  was  even  more  reason  for  expecting  some  distinct  and 
timely  communication  if  the  defendants  were  not  going  to  stand 
by  the  arrangement.    It  was  not  the  case  of  a  person  for  the  first 
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time  proposing  a  purchase  and  receiving  no  answer.     Whether  H.  C.  of  A. 
the  arrangement  of  29th  December  1903  could  in  strictness  be 
called  a  contract  or  not,  at  all  events  it  was  a  dealing  between 
parties  which  might  be  thought  as  between  business  men  to  raise 
a  reasonable  expectation  of  an  answer.     In  Lucy  v.  Mouflet  (1), 
Pollock  C.B.,  says; — **  Now  though  it  is  true  that  if  a  stranger 
were  to  write  and  say  to  a  person,  *  If  I  do  not  hear  I  will  send 
goods/  the  omission  to  reply  would  be  no  evidence  of  a  contract, 
yet  it  is  different  where  two  persons  are  actually   engaged  in 
dealing  or  under  contract  with  each  other.    Then,  if  a  proposal  is 
made   to  which  assent  might  be  reasonably  expected   amongst 
men  of  business,  and  no  answer  is  sent  to  it,  acquiescence  may  be 
presumed."      In   Sutton  &  Co.  v.  Ciceri  &  Go,  (2)  it  was  con- 
sidered by  Lord  Watson  that  reticence  in  mercantile  correspond- 
ence may  under  some  circumstances  be  irrebutably  assumed  to 
be  equivalent  to  admission.     Consequently,   putting  the   best 
possible  interpretation  on  the  words  for  the  defendants,  namely, 
that  without  actual  approval  there  was  no  contract,  it  is  still 
open  for  the  jury,  in  my  opinion,  under  the  circumstances  of  this 
case,  to  find  as  a  fact  that  there  was  approval.     The  construction 
of  these  words,  however,  is  not  necessarily  so  favourable  for  the 
defendants  as  that.      Taken  together  with  the  rest  of  the  agree- 
ment they   appear  to  me  to  be  at  least  ambiguous  and  to  be 
reasonably  capable  of  meaning  that  they  are  only  inserted  for 
the  protection  of  the  principals  if  they  choose  to  avail  themselves 
of  the  power.    I  think,  looking  at  the  document  as   a   whole, 
according   to   well  established   rules  of  construction  {see  North 
EcLstem  Railtuay  Co,  v.  Lord  Hastings  (3) ),  that  this  is  their 
true  signification.     But  looking  at  them  as  merely  ambiguous 
how  does  it  stand  ?      The   learned   Chief  Justice  referred  to 
Ireland  v.  Livingston  (4),  as  an  authority  for  the  legal  point  in 
such  a  case.     The  Privy  Council  has  acted  upon  the  same  prin- 
ciple in   United  Insurance  Co.  v.  Cotton — of   which   the  only 
report  of  the  judgment,  so  far  as  I  know,  is  found  in  the  South 
Australian  Law  Reports  (5).     Referring  to  certain  instructions 
to  an  agent  their  Lordships  intimate  their  opinion  as  to  their 
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H.  C.  OF  A.  meaning,  and  then  proceed  to  say: — "Of  course  a  more  limited 
construction  may  be  put  upon  it.  Their  Lordships  merely  desire 
to  indicate  that  the  wider  construction  is  one  which  might,  in 
their  estimation,  be  reasonably  put  upon  it  by  the  person  to 
whom  it  is  addressed."  Applying  that  principle  to  the  present 
case,  the  error  of  a  nonsuit  is  still  more  evident. 

If  w^ords  are  susceptible  of  only  one  plain  and  unambiguous 
meaning,  that  must  be  the  meaning  attributed  to  them,  and  no 
different  interpretation  can  be  substituted  merely  because  the 
parties  may  have  thought  differently  and  acted  accordingly.  For 
this  the  case  already  quoted  of  North  Eastern  Railway  Co.  v. 
Lord  Hastings  (1)  is  a  decisive  authority.  But  where  the  words 
admit  of  more  than  one  construction,  that  which  the  parties 
themselves  have  by  their  conduct  adopted  may  be  very  important 
in  determining  the  interpretation  which,  in  the  event  of  a  sub- 
sequent dispute,  the  Court  will  place  upon  them :  Forbes  v.  Watt 

(2).  . 

In  this  view  I  am  not  sure  that  the  various  prior  transactions 
are  not.  by  reason  of  the  apparent  absence  of  specific  approval, 
some  evidence  that  both  the  parties  to  the  agreement  have  con- 
strued and  regarded  the  expression  "  submitted  for  approval "  as 
meaning  that,  in  the  absence  of  notice  to  the  contrary,  approval  is 
to  be  assumed,  and  therefore  that  is  an  interpretation  which  a 
reasonable  business  man  might  fairly  place  upon  it. 

I  should  not  omit  to  mention  the  contention  on  behalf  of  the 
defendants  that  there  was  no  evidence  of  Carmichael,  Wilson  & 
Company  Limited  ever  having  in  fact  forwarded  the  agreement 
of  29th  December  1903  to  the  defendants  for  approval,  and  conse- 
quently no  inference  could  be  drawn  from  the  defendants'  silence. 
I  think  that  is  sujfficiently  answered  by  the  presumption  that 
Carmichael,  Wilson  &  Company  Limited  did  fully  inform  the 
defendants  of  the  whole  of  the  circumstances  of  the  agreement, 
because  that  was  at  once  their  duty  to  their  principals,  the 
advancement  of  their  own  interests,  and  the  honest  and  natural 
course  to  pursue  towards  the  plaintiffs.  No  circumstance  appears 
that  repels  that  presumption,  but  on  the  contrary  tlie  non- 
production  at  the  trial  of  the  document  signed  by  Gates,  and 

(1)  (1900)  A.C.,  260.  (2)  L.R.  2  H.L.,  Sc.  214. 
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which  was  asked  for  both  upon  subpoena  duces  tecum  and  notice  H.  C.  of  A. 
to  produce,  is  a  circumstance  which  a  jury  might  be  asked  to 
regard  as  supporting  the  primd  facie  impression. 

On  the  question  of  holding  out  I  do  not  wish  to  add  anything 
to  what  has  already  been  said  except  to  refer  to  Farqivharson 
Brothers  &  Co,  v.  King  &  Go,  (1).  Lord  Liiidley  there  says  : — 
"  It  was  pointed  out  by  Parke  J.,  afterwards  Lord  Wensleydale, 
in  Dickinson  v.  Valpy  (2),  that  *  holding  out  to  the  world  *  is  a 
loose  expression ;  the  *  holding  out '  must  be  to  the  particular 
individual  who  says  he  relied  on  it,  or  under  such  circumstances 
of  publicity  as  to  justify  the  inference  that  he  knew  of  it  and 
acted  upon  it." 

As  to  the  case  of  Watteau  v.  Fenwick  (3),  it  is  not  necessary 
for  the  purpose  of  to-day  to  say  more  about  it  than  that  I  am  at 
present  not  prepared  to  assent  to  it.  Its  correctness  I  observe  is 
questioned  in  Lindley  on  PartTiership,  7th  ed.,  p.  146. 


Appeal  dismissed  with  costs. 

Solicitora,  for  appellants,  NortoUy  Smith  &  Co. 
Solicitors,  for  respondents,  /.  Stuart  Thorn  Bros.  &  Co. 

C.  A.  W. 


(I)  (190-2)  A.C.  325,  at  p.  341.  (2)  10  B.  &  C,  at  p.  140. 

(3)  (1893)  1  Q.B.,  346. 
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GORMAN  AND  ANOTHER 
Defendants, 


ApPELiLANI^ 


AND 


WILLS  AND  WIFE . 
Plaintiffs, 


Respondents. 


ON  appeal  from  the  supreme  court  of 

NEW   SOUTH   WALES. 


H.  C.  OF  A.    Neglirjtnce — Dangero^M  condition  of  ataircast  on  biisinea*  premises — Liability  of 
190^,  ItHAtt — Effect  ofcontnant  by  lessor  to  keep  in  repair — Invitation  to  ctutomertlo 

use  8tairc<ise — Insufficient  lighting — Evidence, — Admissibility, 


Stdnbt, 

Dec.  6,  7,  10, 
19. 


Griffith  O.J. 

Barton  and 

Isaacs  JJ. 


The  defendants  were  lessees  of  the  ground  and  first  floors  of  a  bailding 
which  they  occupied  for  the  purpose  of  their  business.  The  only  ineaxM  of 
communication  between  the  two  floors  on  the  premises  was  by  a  staircase 
leading  from  a  room  on  the  ground  floor,  but  the  lease  authorized  the  lessees 
to  use  another  staircase  in  an  adjoining  building  for  access  to  their  premises 
above  the  ground  floor.  The  building  consisted  of  more  than  two  flcx>rs  bot 
it  did  not  appear  whether  the  other  floors  were  occupied  or  not.  The  lease, 
which  contained  a  covenant  by  the  lessees  to  keep  the  premises  in  repair,  did 
not  in  terms  include  the  staircase  in  the  building.  This  staircase  was  used 
daily  by  the  lessees  and  their  servants.  The  female  plaintiff,  having  called  to 
see  the  lessees  on  business,  was  invited  by  one  of  their  servants  to  go  from 
one  floor  to  another  by  the  staircase,  and,  while  doing  so,  she  tripped  on  one 
of  the  steps,  fell  down,  and  was  injured.  Immediately  afterwards  part  of  the 
lead  covering  upon  the  step  where  she  bad  fallen  was  found  to  have  been 
pushed  out  so  as  to  project  beyond  the  edge  of  the  step. 

The  plaintiffs  brought  an  action  for  negligence  against  the  lessees  to  recover 
damages  for  the  injuries  the  female  plain  tiff"  had  sustained  in  the  falL  The 
defendants  denied  the  negligence  and  denied  that  the  staircase  was  in  their 
possession  or  control.  There  was  no  direct  evidence  as  to  the  condition  of 
the  lead  on  the  step  immediately  before  the  accident,  but  some  evidence 
given  that  the  staircase  was  insufficiently  lighted. 
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Held,  that,  on  these  facts,  there  was  evidence  to  go  to  the  jury  that  the    H.  C.  of  A. 

.  1900. 

staircase  was  in  the  possession  or  control  of  the  defendants  in  such  a  way  as 

to  make  them  responsible  for  its  condition  to  persons  invited  by  them  to  use 
it ;  and  also  evidence  from  which  the  jury  might  infer  that  the  accident  was 
caused  by  a  defect  which  the  defendants  knew,  or  ought,  if  they  had  exercised 
reasonable  care,  to  have  known  to  exist.  The  duty  of  the  defendants  as 
occupiers  was,  not  to  guarantee  the  safety  of  the  premises,  but  to  use  reason- 
able care  to  prevent  danger  to  persons  coming  there  by  invitation  and  using 
the  premises  in  any  way  that  was  reasonably  to  be  expected.  Even  if  it  was 
the  duty  of  the  lessor,  as  between  him  and  the  lessees,  to  keep  the  premises 
in  repair,  that  fact  would  not  qualify  the  duty  of  the  lessees,  though  it  might 
be  relevant  as  evidence  on  the  question  whether  the  duty  had  been  performed. 

Held,  further,  that  the  condition  of  the  staircase  as  to  light  being  a  relevant 
and  material  fact  affecting  the  nature  and  extent  of  the  duty  of  the  lessees, 
evidence  that  several  weeks  after  the  accident  an  architect  examined  the 
premises  and  found  that  their  structural  character  was  such  that  that 
particular  part  of  the  staircase  would  not  have  received  much  light,  was 
admissible,  subject  to  a  proper  foundation  being  laid  for  it  by  showing  that 
the  conditions  as  to  light  were  the  same  at  the  time  of  the  examination  as  at 
the  time  of  the  accident. 

Decision  of  the  Supreme  Court :  Wills  v.  Oormant  (1906)  6  S.R.  (N.S.W.), 
472,  affirmed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

This  was  an  action  of  negligence  brought  by  the  respondents 
against  the  appellants.  The  latter  were  auctioneers  and  land  and 
estate  agents  carrying  on  business  in  certain  premises  in  Sydney, 
and  the  declaration  alleged  that  on  these  premises  there  was  a 
staircase  leading  to  certain  offices  of  the  appellants,  which  were 
also  part  of  the  premises,  and  that  the  appellants  negligently 
allowed  the  staircase  to  be  insufficiently  lighted,  and  the  stairs 
to  become  and  remain  dangerous  to  persons  using  them,  and 
certain  lead  nosing  covering  the  stairs  to  become  worn  and 
loosened  and  to  project,  by  reason  whereof  the  female  respondent, 
while  using  the  stairs  at  the  invitation  of  the  appellants  and  on 
business  concerning  them,  fell  and  was  seriously  injured. 

The  appellants,  by  their  pleas,  said  they  were  not  guilty,  and 
denied  that  they  were  in  possession  of  the  staircase  or  using  it  in 
their  business,  and  that  the  staircase  was  on  their  premises  as 
alleged,  and  issue  was  joined  on  these  pleaa 
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At  the  trial  before  Pring  J.  a  nonsuit  was  moved  for  on  the 
grounds  that  there  was  no  evidence  of  an  obligation  on  the  pan 
of  the  appellants  to  repair  the  staircase,  inasmuch  &s  it  was  not 
in  their  exclusive  possession  or  control,  and  that  there  was  no 
evidence  of  negligence.  The  nonsuit  was  granted.  Tlie  Full 
Court,  however,  made  a  rule  absolute  for  a  new  trial,  on  the 
ground  that  there  was  evidence  of  negligence  to  go  to  the  jurr, 
and  that  the  staircase  was  in  the  possession  and  control  of  the 
appellants:   Wills  v.  Gonnan  (1). 

From  this  decision  the  present  appeal  was  brought  by  leave  of 
the  High  Court. 

The  material  portions  of  the  evidence  appear  in  the  judgments. 


J.  L.  CampheU,  for  the  appellants.  There  was  no  evidence  of 
any  breach  of  duty  on  the  part  of  the  appellants.  The  evidence 
as  to  the  condition  of  the  staircase  and  the  circumstances  sur- 
rounding the  accident  was  equally  consistent  with  there  having 
been  no  negligence  as  with  the  existence  of  negligence.  There 
was  no  evidence  as  to  how  or  when  the  condition  of  the  lead,  as 
seen  after  the  accident,  arose.  This  is  not  a  case  where  the 
maxim  re^s  ipsa  loquititr  appliea  There  must  be  some  positive 
reason  wliy  an  unfavourable  inference,  rather  than  a  favourable 
one,  should  be  drawn.  Assuming  that  the  condition  of  the  lead 
was  defective,  the  defect  was  not  shown  to  be  such  that  the 
appellants  could  by  reasonable  care  have  discovered  it.  [He  re- 
ferred to  Mountney  v.  Smith  (2);  Wakelin  v.  London  awl 
Smith  Western  Railway  Co.  (3) ;  Cotton  v.  Wotxi  (4).] 

[Isaacs  J.  referred  to  Mersey  Docks  aiid  Harbour  Board  v. 
Gibbs  (5).] 

The  only  duty  of  tlie  owner  of  premises  is  to  warn  the  visitor 
of  any  dangerous  place  then  existing.  But  in  this  case  it  is 
consistent  with  the  plaintiffs'  evidence  that  the  appellants  mi^t 
have  examined  the  step  the  moment  before  the  accident  without 
discovering  anything  to  suggest  danger.  [He  referred  to  Inder- 
maur  V,  Dames  (6);  Crafter  v.  Metropolitan  Railway  Co.  (7); 


(1)  (1906)  6  S.R.  (N.S.W.),  472. 

(2)  1  C.L.R.,  146. 

(3)  12  App.  Cas.,41,  at  p.  45. 

(4)  8C.B.N.S.,  668. 


(5)  L.R.  1  H.L..  93. 

(6)  L.R.  1  C.P.,  274,  at  p.  289. 

(7)  L.R.  1  C.P.,  300. 
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Loiigmcn^e  v.  Great  Western  Railway  Co,  (1);   Pollock  on  Toi'ts,  H.  C.  of  A. 

1  QAA 

5th  ed.,  pp.  427,  518;    Tooiney  v.  London,  Brighton  and  South 

Coast  Railway    Go,    (2);   Smith    v.    Great    Eastern    Railway     gorman 

Co.  (3) ;    Briggs  v.  Oliver  (4).]      The  Court  must  be  satisfied     ;v,lls 

that  a  jury  could  reasonably   infer   negligence :    Metropolitan       

Raihvay  Co.  v.  Jackson  (5).] 

[Barton  J.  referred  to  Cornman  v.  Easteo'n  Counties  Railway 
Co.  (6). 

Isaacs  J.  referred  to  Kearney  v.  London,  Brighton  and  South 
Coast  Railway  Co,  (7).] 

Again,  there  was  no  evidence  of  any  duty  owed  by  the 
defendants  to  the  plaintiffs.  The  plaintiffs  were  bound  to  prove 
that  tlie  defendants  exercised  such  a  possession  or  control  over 
the  staircase  as  imposed  upon  them  a  duty  to  repair  it  or  to 
examine  it  for  the  j^urpose  of  ascertaining  its  condition  as  re- 
gards repair.  The  lease  recognized  the  existence  of  other  portions 
of  the  building  not  let  to  the  defendants,  the  occupants  of  which 
would  have  an  equal  right  to  make  use  of  the  staircase.  The 
lessor  was  botmd  to  keep  it  in  repair,  and  the  defendants  were 
entitled  to  assume  that  he  had  done  so.  The  defendants  made  no 
representation  that  the  staircase  was  in  a  safe  condition.  The 
lessor  made  whatever  representation  was  made,  because  the  duty 
to  repair  lay  upon  him. 

[Barton  J. — Suppose  there  was  no  exclusive  control  and  no 
duty  on  the  part  of  the  defendants  to  repair.  If  they,  as  occu- 
piera,  invite  customers  to  use  the  stairs,  are  they  not  all  the  more 
bound  to  warn  them  of  possible  danger  ?] 

They  were  only  bound  to  warn  them  of  danger  of  which  they 
knew  or  ought  to  have  known.  [He  referred  to  Miller  v. 
Hancock  (8);  Birmingham,  Dudley  and  District  Banking  Co. 
V.  iio««(9);  Russell  v.  Watts  {\0)\  Wilkinson  v.  Fairrie  (11); 
Pearson  v.  Spencer  (12).] 

[Isaacs  J.  referred  to  Paddock  v.  North  Eastern  Railway  Co, 
(13) ;  Union  Lighterage  Co.  v.  London  Graving  Dock  Co,  (14).] 

(1)  19  C.B.N.S.,  183.  (8)  (1893)  2  Q.B.,  177. 

(2)  3  C.B.N. S.,  146.  (9)  38  Ch.  D.,  296. 

(3)  L.K.  2  C.P.,  4.  (10)  10  App.  Gas.,  690. 

(4)  4  H.  &  C,  403.  (11)  1  H.  A;  C,  633. 

(6)  3  App.  Cas.,  193.  (12)  1  B.  k  S.,  671 ;  3  B.  &  S.,  761. 

(6)  4  H.  &  N.,  781 ;  29  L.J.  Kx.,  94.  (13)  18  L.T.N.S.,  60. 

(7)  L.R.  6  Q.B.,  759.  (14)  (1902)  2  Ch.,  657. 
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L.  Armstnmg  (Perry  with  him),  for  the  respondents.  The 
staircase  was  in  the  exclusive  control  of  the  defendants.  There 
is  nothing  in  the  evidence  to  suggest  that  any  other  persons  used 
or  had  a  right  to  use  it.  The  mere  existence  of  a  floor  above 
those  let  to  the  defendants  proves  nothing.  The  staircase  was 
contained  within  the  four  walls  of  the  part  occupied  by  the 
defendants,  and  was  not  expressly  excluded  from  the  leasa  [He 
referred  to  Martyr  v.  Lawrence  (1).] 

Even  if  the  defendants  only  had  an  e&sement  over  the  staircase 
their  duty  to  persons  whom  they  invited  to  use  it  was  the  same : 
John  V.  Bacon  (2).  The  occupier  impliedly  piximises  to  persons 
whom  he  invites  there  on  business  that  they  will  incur  no  risk 
that  reasonable  inspection  and  diligence  can  prevent.  It  is 
immaterial  that  another  person  was  bound  to  repair  the  stairs. 
[He  referred  to  Fran^cia  v.  Cockrell  (3) ;  The  "  Mo&rcock  "  (4) ;  The 
"  Apollo  "  (5) ;  The  "  CaUiope  "  (6) ;  Hyman  v.  Nye  (7) ;  Winch 
V.  Conservators  of  the  Thames  (8) ;  Lax  v.  Corporation  of  Dar- 
lington (9).]  There  was  evidence  from  which  the  jury  might  have 
inferred  that  the  defendants  knew  or  ought  to  have  known  of  the 
existence  of  the  danger.  Evidence  as  to  the  condition  of  the 
staircase  in  respect  of  lighting  should  have  been  admitted.  The 
duty  of  the  occupier  is  the  more  imperative  if  the  place  to  which 
the  customer  is  invited  is  dark  or  badly  lighted.  The  jury  were 
entitled  to  use  their  knowledge  of  common  things  and  draw  an 
inference  as  to  the  cause  of  the  lead  covering  being  in  the  con- 
dition in  which  it  was  proved  to  be :  FenTia  v.  Ctare  &  Co,  (10) » 
Simsan  v.  London  OeneraL  Onmihus  Co,  (11);  Smith  v.  London 
and  South  Western  Railway  Co.  (12).  From  the  condition  of  the 
lead  after  the  accident  they  might  well  have  concluded  that  it 
was  worn  through  or  nearly  through  before  the  accident  took 
place.  [He  referred  to  Doe  v.  Fuchan{\^)\  Doe  v.  Young  {\^).'\  If 
they  came  to  that  conclusion  they  might  fairly  have  thought  that 
the  defendants  knew,  or  should  have  known,  of  the  state  of  the 


(1)  2DeG.  J.  AS..  261,  347. 

(2)  L.R.  5  C.P.,  437. 

(3)  L.R.  5Q.B.,601. 

(4)  14P.D.,64,  atp.  70. 

(5)  (1891)  A.C.,  499. 

(6)  (1891)  A.C.,  11. 

(7)  6  Q.B.D.,  685. 


(8)  L.R.  7  C.P..  468;  L.R.  9C.P.,  378. 

(9)  5  Ex.  D.,28. 

(10)  (1895)  1  Q.B.,  199. 

(11)  L.R.  8C.P.,  390. 

(12)  L.R.  6C.P.,  14. 

(13)  15  East,  286. 

(14)  8  Q.B.,  63. 
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stairs,  and   were  guilty  of   negligence   in   failing  to  warn  the 
female  plaintiff. 

If  a  new  trial  is  granted,  the  order  as  to  costs  should  allow  the 
plaintiffs  to  have  their  costs  of  the  first  trial  if  they  succeed  in 
the  second.  The  Supreme  Court  held  that  they  could  not  make 
such  an  order,  being  bound  by  Rule  159.  They  did  not  exercise 
their  discretion,  and  therefore  there  can  be  no  objection  to  their 
order  being  varied  by  malAng  the  costs  of  the  first  trial  costs  in 
the  cause.  [He  referred  to  Sydney  Harbour  Ti^ust  v.  Warhurton 
(1) ;  Rdbertaon  v.  Robertson  (2) ;  Bew  v.  Bew  (3) ;  Creen  v.  Wright 
(4) ;  Field  v.  Great  Northern  Railway  Go,  (5) ;  Fletclier  v.  London 
and  North  Western  Railway  Go,  (6).] 


H.  C.  OF  A. 
1906. 
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t;. 
Wills. 


J.  L.  Gampbell,  in  reply.  The  lessor  must  be  taken  to  have 
reserved  the  staircase  from  the  lease  to  the  defendants.  That 
being  so,  it  was  his  duty  to  keep  it  in  repair,  and  there  was  no 
duty  on  the  defendants  to  warn  a  customer  unless  they  knew  of 
the  danger.  The  accident  was  not  one  which  in  the  ordinary 
course  of  things  was  likely  to  occur.  [He  referred  to  Welfare  v. 
London,  Brighton  and  South  Goast  Railway  Go.  (7) ;  Kiddle  & 
Son  V.  Lovett  (8).] 

[Babton  J.  referred  to  Ford  v.  Metropolitan  a  nd  Metropolitan 
District  Railway  Gompanies  (9). 

Isaacs  J.  referred  to  Wheeldon  v.  Bnrroics  (10).] 

The  Supreme  Court,  in  the  exercise  of  its  discretion,  refused  to 
make  any  order  as  to  costs,  and  that  discretion  should  not  be 
interfered  with:  International  Palter  Go,  v.  Spicer  (11). 

[Griffith  C.J. — In  that  case  the  Supreme  Court  exercised  its 
discretion,  but  in  the  present  case  it  seems  to  have  thought  it  had 
no  authority  to  do  so.] 

Gur,  adv.  vult. 


Griffith  C.J.     In  this  case  the  plaintiffs  James  Wills  and  his   Decembw  lO. 
wife  sued   the  defendants   to  recover  damages  for  an  alleged 


(1)23N.S.W.  W.N.,63. 

(2)  6P.D..  119. 

(3)  (1899)  2  Ch.,  467. 

(4)  2C.P.D.,  354. 

(5)  3  Ex.  D.,  261. 

(6)  (1892)  1  Q.B.,  122. 


(7)  L.R.,  4Q.B.,  693. 

(8)  16Q.B.D.,  605. 

(9)  17Q.B.D.,  12. 

(10)  12  Ch.  ]).,  31. 

(11)  4C.L.R.,  739. 
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H.  C.  or  A.  breach  of  duty  on  the  part  of  the  defendants,  in  allowing  a 
staircase  on  premises  under  their  control,  to  which  the  plaintiffs 
were  invited  on  tlie  defendants'  business,  to  be  in  such  an  unsafe 
condition  that  tlie  female  plaintiff  tripped  and  fell  down  the 
staircase,  and  was  injured.  The  defendants  pleaded  not  guilty, 
and  denied  that  the  staircase  was  on  their  premises  or  in  their 
possession,  and  that  they  were  using  it  in  their  business. 

The  facts  are  that  the  female  plainfifl*  went  to  the  defendants 
premises  in  Sydney,  and  saw  one  of  them  on  a  matter  connected 
with  their  usual  business.  The  defendants  were  occupying  under 
lease  the  ground  floor  of  a  building  in  Pitt  Street,  and  also  the 
first  floor.  The  onlj'  access  to  the  first  floor  from  the  ground 
floor  on  these  premises  was  by  a  staircase  and  stairs  leading 
from  a  large  room  occupying  the  whole  gi'ound  floor.  One  of 
the  defendants,  whom  the  female  plaintiff  wished  to  see,  had  an 
office  on  the  first  floor.  The  building  consisted  of  more  than 
two  floors,  but  it  does  not  appear  whether  the  second  floor  was 
occupied  or  not.  The  lease  from  the  lessors  to  the  defendants 
authorized  the  defendants  and  their  customers  to  use  another 
staircase  in  an  adjoining  building  for  access  to  the  defendants' 
premises  above  the  ground  floor.  On  these  facts  the  defence 
was  raised  that  the  defendants  were  not  in  possession  of  the 
staircase  letiding  from  the  large  room  on  the  ground  floor  to  the 
first  floor.  The  lease  did  not  in  terms  include  this  staircase.  The 
female  plaintiff  having  gone  to  the  defendants'  place  of  business 
and  asked  to  see  one  of  the  defendants,  was  invited  by  one  of 
the  defendants'  servants  to  go  to  the  first  floor  by  this  staircase. 
She  accordingly  went  up,  saw  him,  and  came  down  again.  On 
her  way  down  she  tripped  on  the  staircase  and  fell.  There  was 
evidence  that  after  she  fell  she  got  up  and  looked  at  the  place 
where  she  had  tripped,  and  found  that  part  of  the  lead  covering 
upon  one  of  the  stairs  was  projecting  or  standing  out  about  an 
inch  from  the  lip  of  the  step,  which  I  understand  to  mean, 
though  that  was  of  course  a  question  for  the  jury,  that  that  part 
of  the  lead  which  lay  along  the  outer  edge  of  the  stair  had  in 
some  way  been  pushed  out  beyond  the  edge  of  the  stair ;  whether 
it  was  broken  or  formed  a  loop  does  not  appear.  Evidence  was 
given  that  the  stairca.se  w^as  in  fact  badly  lighted.     Evidence 
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tendered  to  show  tliat  the  structural  character  of  the  place  was  H.  C.  of  A 
such  that  that  particular  part  of  the  staircase  would  not  receive 
much  light,  was  rejected  by  the  learned  Judge.  Those  are  sub- 
stantially the  facts  of  the  case.  On  that  evidence  a  nonsuit  was 
moved  for  on  the  ground  that  there  was  no  evidence  of  negli- 
gence, and  no  evidence  that  the  defendants  were  in  possession  of 
the  premises,  and  the  learned  Judge  granted  a  nonsuit,  on  tlie 
ground  that  the  defendants  were  not  shown  to  be  in  possession 
of  the  premises  or  of  the  staircase  in  such  a  way  as  to  impose 
upon  them  any  legal  responsibility  for  their  condition. 

The  law  on  the  subject  is  laid  down  in  the  well-known  case  of 
Indermaior  v.  Dames  (1)  by  Willes  J.,  who  said,  after  pointing 
out  the  difference  between  voluntary  visitors  to  a  place,  who  may 
be  expected  to  take  care  of  themselves,  and  customei*s  invited  to 
the  premises  for  the  purpose  of  tlie  business  carried  on  by  tlie 
defendants : — "  And,  with  respect  to  such  a  visitor  at  least,  we 
consider  it  settled  law,  that  he,  using  reasonable  care  on  his  part 
for  his  own  safety,  is  entitled  to  expect  that  the  occupier  shall  on 
his  part  use  reasonable  care  to  prevent  damage  from  unusual 
danger,  which  he  knows  or  ought  to  know :  and  that,  wliere  there 
is  evidence  of  neglect,  the  question  whether  such  reavsonable  care 
has  been  taken,  by  notice,  lighting,  guarding,  or  otherwise,  and 
whether  there  was  contributory  negligence  in  the  sufferer,  must 
be  determined  by  a  jury  as  matter  of  fact."  In  the  Exchequer 
Chamber  on  appeal  that  passage  was  quoted  by  Kelly  C.B.  in 
delivering  judgment  as  stating  the  law  correctly  (2).  Tlie 
duty,  therefore,  of  tlie  person  occupying  the  premises  is  not  to 
guarantee  the  safety  of  the  place,  but  to  use  reasonable  care  to 
prevent  danger  to  visitors  who  may  be  using  the  premises  in  any 
way  that  is  reasonably  to  be  expected.  And  the  danger  with 
respect  to  which  he  must  take  care  is  that  of  which  he  knows 
or  ought  to  know  the  existence.  Therefore,  the  omission  to 
inform  himself  of  the  danger,  or  actual  ignorance  of  its  existence, 
is  not  an  excuse.  It  follows  that,  if  the  occupier  gives  warning 
to  the  customer  of  the  existence  of  the  danger,  that  is  evidence 
of  the  use  of  reasonable  care  to  prevent  danger  to  persons  using 
the  premises  with  reasonable  care.     If  the  occupier  does  not  give 

(1)  L.R.  1  C.P.,  274,  at  p.  2S8.  (2)  L.R.  2  C.P.,  311,  at  p.  313. 
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C.  OF  A.  warning  of  danger  of  which  he  knows,  or  ought  to  know,  that  is 
evidence  of  want  of  reasonable  care  to  prevent  such  danger. 

The  obligation  arising  from  the  occupation,  the  existence  of  a 
contract  between  the  occupier  and  another  person  does  noc 
qualify  it.  If  such  a  contract  exists,  it  is  only  relevant  evidence 
on  the  question  whether  the  duty  has  been  performed,  that  is, 
whether  the  occupier  has  in  fact  taken  rea.sonable  care.  If,  as 
suggested,  the  occupier  relied  upon  the  promise  of  third  persons 
to  see  to  the  condition  of  the  premises,  or  upon  their  assurance 
that  they  would  be  kept  in  proper  condition,  that  may  be  evi- 
dence of  the  performance  of  the  duty,  but  the  character  of  the 
duty  is  not  altered.  In  the  case  of  a  dark  passage  the  duty  of 
a  person  inviting  a  customer  to  use  it  is  the  same ;  he  must  use 
reasonable  care  to  prevent  danger.  But  the  care  that  would  be 
sufficient  in  the  case  of  a  well  lighted  place  would  not  necessarily 
be  sufficient  in  the  case  of  a  dark  one.  The  degree  of  care  neces- 
sary varies  with  the  extent  of  the  darkness.  If  the  place  were 
very  dark  indeed,  the  duty  would  probably  extend  so  far  as  to 
compel  the  occupier  to  ascertain  that  the  place  was  reasonably 
safe  for  persons  using  it  in  the  dark  with  a  reasonable  regard  for 
their  own  safety.  Whether  the  proper  amount  of  care  under  the 
circumstances  has  been  used  is  a  question  for  the  jury.  The  case 
of  Wilkinson  v.  Fairrie  (1),  which  was  the  only  case  cited  as  to 
a  dark  passage,  has  no  relevancy  to  the  case  of  a  person  invited 
to  go  there. 

That  being  the  law  applicable  to  the  case,  what  were  the 
facts  ?  The  jury  might,  on  the  evidence,  have  thought  that  the 
lead  on  the  stair  which  the  plaintiff  was  invited  to  use  was  worn 
so  thin  that  a  person  going  down  the  stair  carelessly  might  break 
or  displace  the  lead,  and  so  make  the  staircase  dangerous.  That 
was  an  inference  which  they  might  have  drawn  from  the  state 
of  things  described  as  existing  immediately  after  the  accident 
They  might  also  have  thought  that,  if  the  place  had  been  well 
lighted,  the  state  of  the  lead  would  have  been  obvious  to  anyone 
using  such  a  staircase  with  reasonable  care.  It  appeared  from 
the  evidence  that  the  defendants  or  their  clerks  must  have  used 
the  staircase  almost  daily,  because  one  of  the  defendants  had  his 

(1)  1  H.  &  C,  633 ;  32  L.  J.,  Ex.,  73. 
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office  at  the  top  of  them.     They  ought,  therefore,  to  have  known  H,  C.  of  A. 
the  actual  condition  of  the  stairs,  and  as  regards  their  duty  to  a       ,__, 
person  invited  there,  they  are  in  no  better  position  than  if  they     Gokm an 
had  actually  known  it.   If,  then,  the  lead  was  in  such  a  condition 
as  alleged,  there  was  evidence  not  only  of  a  duty  on  the  part  of 
the  defendants,  but  also  evidence  of  a  breach  of  the  duty  to  take 
reasonable  care  to  prevent  damage  from  an  unusual  danger  of 
which  they  would  have  known  or  ought  to  have  known  if  they 
had  looked  at  the  staircase  in  a  proper  condition  of  light,  but 
also  of  a  breach  of  that  duty.      The  condition  of  the  staircase  as 
to   light   was  a  relevant  and  material  fact,   and  the   evidence 
tendered   on   that  point   should  have  been  received.     On  both 
grounds,  therefore,  there  should  be  a  new  trial ;  there  was  evi- 
dence of  negligence  to  go  to  the  jury,  and  the  evidence  as  to 
lighting  was  wrongly  rejected.     I  am  of  opinion,  for  these  reasons, 
that  the  nonsuit  was  rightly  set  aside,  and  the  appeal  therefore 
fails. 


Barton  J.  It  is  necessary  to  assume,  merely  for  the  purpose  of 

this  appeal,  that  the  evidence  for  the  plaintiffs  was  correct  in 

fact.     That  being  so,  certain  questions  suggest  themselves.     The 

first  is :  what  was  the  condition  of  the  staircase?    Well,  as  to  that, 

it  was  a  staircase  covered  with  sheet  lead.     The  female  plaintiff 

swore  that  the  lead  was  in  one  place  worn  away  and  standing 

out  about  an  inch  from  the  lip  of  the  step.     I  will  take  it  that 

the  statement  that  the  lead  was  worn  away  was  merely  opinion 

or  inference,  because  there  is  nothing  in  the  evidence  to  indicate 

that  the  witness  even  observed  the  condition  of  the  stair  until 

after  she  had  met  with  the  accident.     But  it  is  obvious,  if  merely 

from  what  has  happened,  that  the  lead  was  in  a  weak  or  worn 

condition,  and,  in  the  view  I  take,  as  I  shall  presently  show,  it 

was  not  necessary,  to  establish  liability,  that  the  danger  should 

have   been  actually   observed   by  the   defendants,  or  that  the 

lead  should   have   been   so  worn  through  as  to  show  the  step 

of  the  staira     It  is  sufficient  to  say  that  there  was  this  evidence 

of  its  worn  state,  whether  the  lead  was  worn  through  or  not. 

Was  there,  then,  in  fact  such  a  danger,  or  so  probable  a  danger, 

as  t3  constitute  an  actual  risk  to  strangers  passing  up  or  down  ? 
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There  was  no  evidence,  it  is  true,  of  the  actual  condition,  as  to 

whether  the  lead  was  worn  through  or  not  up  to  the  time  when 

the  accident  occurred,  and  it  is  only  fair  to  the  defendants  to  take 

it  that  the  projection  of  the  lead  which  was  afterwards  observed 

was  caused,  or,  at  any  rate,  probably  caused  by  the  female  plaintitf 

in  the  act  of  descending  the  stairs.     Xow,  this  staircase  was  the 

main  communication  between  the  two  flats  or  floors  which  the 

defendants  occupied  under  their  lease.    There  was  necessarily  a 

daily  traffic  between  the  two  floors  in  which  the  business  wa*^ 

carried  on,  by  the  partners  and  their  clerks.     One  partner  had  a 

room  at  the  top  of  the  stair's  and  was  no  doubt  going  up  and 

down  daily.     So  that  there  was  on  the  part  of  the  defendants  an 

opportunity  of  observation  such  as  could  not  possibly  occur  on  the 

part  of  the  female  plaintiff.     There  was  very  little  light  except  at 

the  door  of  the  "  insurance  "  room  which  opens  out  on  the  landing. 

Now,   in  the  fact  of  the  mere   impact  of  the  female  plaintilfs 

foot  driving  out  the  lead — because  the  assumption   is  that  no 

injury  to  the  lead  had  occurred  until  the  loasening  of  that  piece 

which  afterwards  had  to  be  put  back  by  some  other  person — 

there  is  circumstantial  evidence  of  the  injured  condition,  or  at 

all  events  of  the  weakness  of  the  lead.     That  was  a  condition  of 

danger.     In  the  facts  of  the  occupation  and  use  of  the  staircase 

by  the  defendants  and  their  clerks,  and  the  ordinary  through 

traffic  independent  of   visitors,  there  was  evidence  from  which 

the  jury  might  well  have  inferred  that  the  condition  was  likely 

to  become  more  dangerous,  and  one  that  with  ordinary  caution 

the  defendants   should  have   observed  as   men   of  ordinary   or 

average  prudence ;  that  in  fact  there  was  such  a  risk  as  would 

be  foreseen  by  persons  of  average  prudence  in  the  position  of  the 

defendants,  and  that  there  was  an  added  danger  from  the  fact  of 

the  staircase  being  badlj'  lighted,  which  was  another  fact  that 

must  be  taken  into  consideration  as  having  been  present  to  the 

minds  of  the  defendants,  and  as  warning  them  of  the  duty  to 

prevent  visitors  from  incumng  unnecessary  risk. 

Next,  what  was  the  relation  between  the  female  plaintiflf  and 
the  defendants  ?  She  says  she  went  on  business  to  get  a  plan  of  a 
house  which  had  been  put  into  their  hands  by  her  husband.  She 
was  invited  to  go  upstairs  to  Mr.  Hardie's  office.     Then,  having 
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gone  up  by  these  stairs,  she  was  told  that  the  plan  was  downstairs.  H-  C-  ^^  ^ 
A  clerk  volunteered  to  go  down  with  her  and  went  down  in  front 
of  her,  so  that  she  was  at  the  time  of  the  accident  actually  accom- 
panied by  a  person  in  the  employment  of  the  defendants,  who, 
on  their  behalf,  and  within  the  scope  of  his  authority,  had  invited 
her  to  go  downstairs  when  she  went  on  this  journey  which 
resulted  in  her  being  injured.  It  appears  then  that  the  defend- 
ants, under  a  contract  with  other  persons,  used  these  stairs  in 
their  business,  whether  as  exclusive  owners  or  not,  and  the 
partners  and  their  employes  regularly  passed  along  them  from 
one  part  of  their  premises  to  the  other,  and  they  invited  the 
female  plaintiff  as  a  customer  to  go  up  and  down  the  staircase. 
Thus  the  relationship  between  her  and  the  defendants  was  one 
similar  to  that  described  in  fndermaiir  v.  Dames  (1). 

Did  not  that  relationship  then  impose  a  duty  on  the  defendants 
to  guard  her  from  such  a  risk  as  a  person  of  average  prudence  in 
their  position  should  have  foreseen  ?  Their  daily  use  of  these 
stairs  ought  to  have  told  them  of  their  condition.  They  therefore 
knew  or  ought  to  have  known,  and  for  the  purpose  of  the  law 
the  one  condition  is  the  same  as  the  other  in  this  case,  that  there 
was  this  danger,  and  having  invited  the  female  plaintiff  to  visit 
them,  and  to  pass  from  one  part  of  the  premises  to  the  other  on 
these  stairs,  there  was  a  duty  upon  them  to  guard  her  against  a 
risk  they  knew  or  ought  to  have  known  to  exist.  If  they  had 
exclusive  possession  of  the  staircase,  as  to  which  the  facts  so  far 
stated  are  not  very  definite,  their  duty  under  the  circumstances 
would  be  to  keep  invited  persons  free  of  actual  risk,  by  keeping 
in  repair,  or  if  necessary  repairing,  this  staircase.  But  assuming 
that  they  had  not  exclusive  possession,  their  duty  would  be  to  do 
what  they  could  in  reason  to  prevent  injury  or  damage  to  persons 
using  the  place  in  consequence  of  tlieir  invitation  For  that  it  is 
not  necessary  to  cite  authority. 

Now,  the  answers  to  the  queries  I  have  stated  show  that,  for 
tlie  purposes  of  their  own  business  the  defendants  brought  the 
female  plaintiff  into  a  situation  which  a  prudent  person  in  their 
position  would  know  to  involve  a  certain  risk  to  her.  So  far  as 
they  could  reasonably  exercise  any  control  of  that  situation  which 

(1)  L.R.,  1  C.P.,  274  ;  L.R.  2  C.P.,  311. 
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H.  C.  OF  A.  would  save  her  from  damage,  the  result  of  a  danger  which  they 
ought   to  have  observed,   it   was  their  duty   to   exercise   that 
measure  of  control.     Assuming  in  their  favour  that  they  were 
not  entitled  in  law  to  exercise  the  complete  physical  control 
or   care   which  would  be   involved   in  keeping  or  putting  the 
staircase  in  reasonably  safe  repair,  and  so  preventing,  or  when 
it  existed  removing,  the  danger  to  which  business  visitors  to 
their  offices  were  exposed,  then  were  they  relieved  of  all  duty  ? 
Would  it  have  been  out  of  their  power  to  exercise  within  reason- 
able bounds  any   saving  control  of  the   situation?     Clearly  it 
would  not  have  been  out  of  their  power.     So  long  as  a  danger 
existed  which  they  ought  to  have  known,  and  which  they  were 
inviting  business  visitors,  who  knew  nothing  of  it,  to  incur,  it  was 
at  least  their  duty  to  protect  them,  as  far  as  possible,  against  that 
which  they,  if  their  law  is  good,  had  no  legal  right  to  physically 
prevent  or  remove.     The  least  onerous  form  in  which  they  could 
discharge  that  duty  was  to   warn  the  female  plaintiff.     That 
minimum  of  care  or  control  does  not,  at  the  present  stage  of  the 
evidence,  appear  to  have  been  exercised  by  them.     Until  the  facts 
stated  in  evidence  on  the  part  of  the  plaintiffs  are  rebutted,  as 
they  may  be  when  the  evidence  for  the  defendants  comes  to  be 
heard,  I  am  of  opinion  that  these  circumstances  are  such  as  to 
constitute  a  primd  facie  case  of  negligence,  and  so  to  require  an 
answer  before  the  defendants  can  be  absolved ;  and  that  they 
come  within  the  meaning  of  the  remarks  of  Brett  M.R.  in  Heaven 
V.  Pender  (1),  cited  in  Mountney  v.  Smith  (2). 

I  have  not  thrown  much  stress  on  the  question  of  the  darkness 
of  the  stairway.  Undoubtedly  that  is  a  fact  which  must  be  taken 
into  consideration  in  connection  with  the  other  facts  of  the  case, 
although,  in  my  opinion,  there  would  be  a  prhnd  facie  case  of 
negligence  without  that.  But  I  am  compelled  to  mention  it  again 
because  of  the  rejection  of  evidence  as  to  the  condition  of  the 
place  in  respect  of  light.  An  architect  was  called  to  give  evidence 
with  respect  to  that  point,  who  said  he  went  to  see  the  place  six 
weeks  after  the  accident,  there  being  nothing  to  show  that  there 
had  been  any  alteration  in  the  structure  in  the  interval.  Evidence 
as  to  the  condition  of  the  building  with  regard  to  lighting  was 


(I)  11  Q.B.D.,  503,  at  p.  509. 


(2)  1  C.L.R.,  156. 
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tendered  and  rejected.    It  may  be  that  His  Honor  was  technically   ^-  ^-  ^^  ^' 

1906 

right  in  rejecting  the  evidence  at  that  stage.     It  may  be  that  the 

plaintiffs  should  have  laid  some  foundation  for  the  evidence  by 

showing  with  reference  to  surrounding  circumstances  that,  at  the 

time  of  the  visit  the  architect  made  to  the  place,  the  condition  of 

the  staircase  with  regard  to  light  was  the  same  as  on  the  day  in 

question.     It  may  be,  therefore,  that  when  the  case  goes  down  to 

the  second  trial  some  foundation  of  that  sort  should  be  laid.    But, 

subject  to  that  foundation  being  laid,  the  evidence  is  admissible, 

I  have  no  doubt,  and  it  is  desirable  to  express  an  opinion  since 

we  are  affirming  an  order  for  a  new  trial. 

I  am  therefore  of  opinion  that  the  majority  of  the  Full  Court 
were  right  and  that  this  appeal  should  be  dismissed. 


Isaacs  J.     The  plaintiff  went  to  the  defendants'  business  pre- 
mises upon  business  which  concerned  them  as  occupiers,  and  in 
connection  with  their  business.     A  member  of  the  public,  in  the 
situation  of  the  female  plaintiff,  would  or  might  naturally  believe 
from  the  position  of  the  stairs,  their  relation  to  the  defendants' 
offices  on  the  first  and  second  floors,  the  user  of  the  stairs  by  the 
defendants'  clerk,  and  the  directions  she  had  received,  that  the 
defendants  were   in   possession  and  control  of  the  stairs,  and 
therefore  it  is  unnecessary  to  consider  the  contractual  relations 
with  regard  to  the  stairs  as  between  the  defendants  and  their 
landlord.     In  these  circumstances  the  rule  stated  by  Willea  J. 
in  Indermaur  v.    Damea  (1),  and  read  by  the  learned   Chief 
Justice  applies. 

The  duty  being  clear,  damage  having  in  fact  occurred  to  the 
female  plaintiff,  and  no  contributory  negligence  being  proved,  the 
question  is  was  there  evidence  of  a  breach  of  duty  causing  the 
damage  ?  In  other  words,  was  there  evidence  proper  to  be  sub- 
mitted to  a  jury  that  the  damage  was  caused  by  unusual  danger 
which  the  defendants  knew  or  ought  to  have  known,  and  which 
they  neglected  to  prevent  or  give  notice  of.  In  my  opinion 
there  was  in  the  facts  stated  by  the  Chief  Justice  abundant 
evidence  of  all  these  matters  upon  which  a  jury  could,  if  so 
minded,  reasonably  find  in  favour  of  the  plaintiffs. 


(1)  L.R.  1  C.P.,  274,  at  p.  288. 
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There  were  two  contentions  advanced  on  behalf  of  the  defend- 
ants, as  to  which,  in  view  of  their  general  importance,  I  desire  to 
address  myself.  It  was  argued  that  the  plaintiffs  were  rightly 
nonsuited  because  the  evidence  is  consistent  with  either  reason- 
able care  or  negligence.  That  however  is  not  the  proper  test.  The 
true  test  is  whether  the  evidence  given  for  the  plaintifis  supports 
the  assumption  of  negligence  more  than  that  of  reasonable  care. 

In  Cotton  V.  Wood  (1),  Erie  C.J.  says  the  plaintiff  fails  to 
establish  a  case  if  he  leaves  *'a  perfectly  even  balance";  and 
Williama  J.  points  to  the  same  result  "  where  the  evidence  is 
equally  consistent  with  either  view."  In  Hammock  v.  White  (2) 
Keating  J.  decided  against  the  plaintiff,  saying : — *'  The  case  is 
left  in  this  position,  that  it  is  equally  probable  that  there  was  not 
as  that  there  was  negligence  on  the  part  of  the  defendant."  In 
Wakelin  v.  London  and  South  Western  Railway  CoTnpany  (3) 
Lord  Halsbury  L.C.  says: — "And  if  in  the  absence  of  direct 
proof  the  circumstances  which  are  established  are  equally  con- 
sistent with  the  allegation  of  the  plaintiff  as  with  the  denial  of 
the  defendants,  the  plaintiff  fails.*'  No  direct  proof  has  been 
given  of  want  of  reasonable  care  to  prevent  the  dangerous  condi- 
tion of  the  stairs.  But,  in  my  opinion,  the  nature  and  circum- 
stances of  the  accident  itself  are  such  as  to  afford  sufficient 
evidence  from  which  negligence  may  be  inferred.  It  has  been 
contended,  and  this  is  the  second  question  I  wish  to  refer  to, 
that  the  doctrine  of  res  ipsa  loquitur  is  confined  to  such  cases 
as  a  bag  of  sugar  falling  from  a  crane :  Scott  v.  London  Dock 
Co.  (4) ;  or  a  barrel  of  flour  falling  out  of  a  window :  Byrne  v. 
Boodle  (5) ;  or  a  brick  falling  from  a  railway  bridge :  Kearney  v. 
London,  Brighton  and  South  Coast  Railway  Co.  (6).  But  such 
instances  do  not  form  a  distinct  class  by  themselves,  they  are 
only  illustrations  of  a  principle.  That  principle  has  been  stated 
by  Brett  J.  in  Gee  v.  Metropolitan  Railway  Co,  (7)  in  these 
terms : — "  Where  something  happens  which  would  not  happen,  if 
ordinary  care  and  skill  were  used,  the  happening  of  that  is 
evidence  on  which  a  jury  may  find  that  there  has  been  negligence 


(1)  8  C.B.N.S.,  568,  at  p.  571. 

(2)  11  C.B.N.S..  588,  at  p.  599. 
(.3)  12  A  pp.  Cas.,  41,  at  p.  45. 
<4)  3  H.  &  C,  596. 


(5)  2H.  &C.,  722. 

(6)  L.R.,6Q.B.,  759. 

(7)  L.R.,  8  Q.B.,  161,  at  p.  175. 
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on  the  part  of  the  defendants."    In  Crisp  v.  Thomas  (1)  the  same  H.  C.  of  A. 
learned  Judge,  then  Lord  Esher  M.R.  said : — "  The  application  of 
the  maxim  res  ipsa  loquitur  depends  upon  whether  the  Judge     Qorman 
in  each  particular  case  can  see  that  the  mere  fact  of  a  thing      vVilm 

happening  is  more  consistent  with  there  being  negligence  than       

not."  The  judgment  of  Lopes  L.J.  contains  observations  to  the  same 
effect.     In  some  cases   to  require   the   plaintiff  to   give   direct 
evidence  of  the  want  of  reasonable  care  might  amount  to  a  denial 
of  justice,  or  be  what  Pollock  C.B.  describes  in  Byrne  v.  Boodle 
(2)  as  preposterous.     If  the  happening  of  the  accident,  having 
regard  to  its  nature  and  circumstances,  and  being  unexplained, 
supports  the  assumption  of  defendants*  negligence  better  than 
that  of  their  reasonable  care,  the  onus  of  explanation  or  contradic- 
tion  is  cast  upon  them.     The  position   is  well   summarised   by 
Holmes  J.  in  Pinney  v.  Hall  (3)  in  1892.     He  says : — "  What  is 
meant  by  res  ipsa  loquitur  is,  that  the  jury  is  warranted  in 
finding,  from  their  knowledge  as  men  of  the  world,  that  such 
accidents  usually  do  not  happen  except  through  the  defendant's 
fault,  and  therefore  in  inferring  that  this  one  happened  through 
the  defendant  8   fault    unless    otherwise    explained  :    Doyle   v. 
Boston  and  Albany  Railroad  (4).      But  that  depends   on  the 
kind  of  accident."     In  that  case,  a  woman  leaving  an  office  in 
defendants*  building  and  walking  carefully  down  the  stairs  sud- 
denly fell  down  and  was  injured.     The  Court  drew  attention  to 
the  tact  that  there  was  no  evidence  that  the  place  was  insuffi- 
ciently lighted,  and  it  also  concluded  from  the  evidence  before  it 
that  the  plaintiff  knew  she  had  reached  the  stairs  and  saw  their 
construction.     As  the  learned  Judge  stated  "the  case  was  the 
naked  case   of   a  person   tumbling  down    stairs,"  and   so   the 
Court  held  that  the  defendant  was  entitled  to  have  a  verdict 
entered  for  him.     In  the  present  case  there  is  very  much  more. 
The  worn  out  condition  of  the  lead,  worn  out  to  such  an  extent 
that  it  caught  the  female  plaintiffs  foot  and  tripped  her,  the 
want  of  sufficient  light  to  see  its  condition,  the  usually  gradual 
manner  in  which  a  material  like  lead  deteriorates,  and  the  con- 
sequently frequent  opportunities  for  inspection,  are  circumstances 


(1)  63  L.T.N.S.,  756,  at  p.  757.  (3)  156  Mass.,  225. 

(2)  2  H.  &  C,  722.  (4)  145  Mass.,  386. 
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H.  U.  OF  A.  which,  as  they  stand  unafTected  by  explanatory  or  rebutting 
^^^-  testimony,  leave  the  accident  one  that  would  not  ordinarily 
Gorman  happen  if  reasonable  care  were  taken.  So  far  as  appeared  there- 
fore at  the  close  of  the  plaintiffs'  case  the  evidence  more  strongly 
supported  the  case  of  neglect  than  that  of  care,  and  would 
certainly  justify  a  jury  in  finding  that  the  defendants  were 
negligent. 

As  to  Wilkinson  v.  Fairrie  (1)  it  is  not  in  my  judgment  to  be 
regarded  as  applicable  to  cases  where  a  person  is  expressly  or 
tacitly  invited  to  enter  premises  for  mutual  business  purposes : 
See  per  Blackburn  J.  in  Indei^maur  v.  Dames  (2),  and  per 
Cockbiirn  C.J.  in  Paddock  v.  North  Eastern  Railway  Co.  (3). 

Griffith  C.J.  The  Supreme  Court  ordered  that  the  costs  of 
the  first  trial  should  "  abide  the  event "  of  the  second  trial.  We 
are  told  that  on  the  construction  put  upon  those  words  by  the 
Supreme  Court,  the  plaintiffs  cannot,  under  any  circumstances, 
get  their  costs  of  the  first  trial,  though  if  the  defendants  succeed 
on  the  next  trial  they  will  get  their  costs  of  both  trials.  We  are 
asked  instead  of  making  that  order,  to  make  an  order  that  the 
costs  of  the  first  trial  be  costs  in  the  action,  so  that  the  party 
ultimately  successful  will  get  the  costs  of  both  trials.  The 
learned  Judges  of  the  Supreme  Court  are  reported  to  have  said 
that  they  had  no  power  to  make  such  an  order,  referring  to  a 
rule  of  the  Supreme  Court  that  lays  down  the  rule  to  be  applied 
where  no  order  is  made  as  to  costs.  But  that  rule  cannot  limit 
or  affect  their  power  to  make  such  an  order  in  a  proper  case.  It 
appears  that  in  other  cases  the  Supreme  Court  has  made  an 
order  that  the  costs  in  the  case  of  a  nonsuit  at  the  first  trial 
should  be  costs  in  the  action.  We  are  unable  to  entertain  any 
doubt  that  the  Supreme  Court  has  power  to  make  such  an  order, 
or  that  this  is  a  case  in  which  such  an  order  should  be  made.  If 
the  learned  Judges  had  exercised  their  discretion,  and,  in  that 
exercise,  refused  to  make  such  an  order,  we  would  not  interfere 
with  their  discretion.  But  in  this  case  they  refused  to  exercise 
their  discretion,  and,  in  the  exercise  of  our  discretion,  we  think 
that  the  costs  of  the  first  trial  should  be  made  costs  in  the  action. 

(I)  1  H.  k  C,  633.  (2)  36  L.J.C.P.,  183.  (3)  18  L.T.NA.  60. 
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Appeal  dismissed.     Order  of  the  Sv/preme   R-  C.  of  a. 
Court  varied  by  ordeHng  that  the  coats 
of  the  first  trial  he  costs  in  the  action,        Gorman 


Solicitors,  for  the  appellants,  Dibbs  &  Parker, 
Solicitors,  for  the  respondents,  Lewis,  Levy  &  Fulton. 


C.  A.  W. 
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DONOHOE 

Complainant. 


Respondent. 


Immigration  JRestHciion  Act  1901  (No.  17  o/*1901),  sec.  9 — Immigration  Restriction    U.  C.  of  A. 


Amendment  Act  1905  {No,  17  o/1905),  sec,  12 — Master  of  vessel  from  which 
prohibited  immigrant  enters  Commomcealth — Formal  deject  in  conviction — Fine 
imposed  without  cUtemative  of  imprisonment — Appeal — StatxUoi'y  prohibition 
—Amendment— Judiciary  Act  1903  (No.  6  o/1903),  sec.  37. 

The  master  of  a  ship  from  which  a  prohibited  immigrant  had  entered  the 
Commonwealth  was  convicted  in  a  police  Court,  by  a  magistrate  exercising 
federal  jurisdiction,  of  an  offence  under  sec.  9  of  the  Immigra>tio7i  Bestriction 
Act  1901,  and  ordered  to  pay  a  fine  of  £100  and  costs. 

On  an  application  to  the  High  Court  for  a  prohibition  : 

Held,  that  the  magistrate  had  the  same  power  as  regards  costs  as  if  he  had 
been  exercising  his  ordinary  jurisdiction,  and  that,  even  if  the  conviction  was 
defective  in  that  it  did  not  impose  a  term  of  imprisonment  in  default  of  pay- 
ment of  the  fine,  the  High  Court  had  power  under  sec.  37  of  the  Judiciary 
Actio  amend  it  by  adding  the  alternative. 

The  grounds  of  the  prohibition  being  statutory,  the  High  Court  dealt  with 
it  as  an  appeal,  and  made  an  order  dismissing  the  appeal  with  costs. 

Prohibition. 

The  appellant  was  master  of  the  ship  Port  Logan.     While  the 
ship  was  in  the  port  of  Newcastle  one  of  the  crew,  who  was,  in 
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H.  0.  or  A.   the  opinion  of  the  Commonwealth  officer,  a  prohibited  immigrant, 

^^^        left  the  ship  and  entered  the  Commonwealth.  The  appellant  was 

AJ.BXANDKR  prosecuted  before  a  magistrate  under  sec.  9  of  the  Immigratkni 

T^    ^'  Restriction  Act  1901.  as  amended  by  sec.  12  of  the  Act  of  1905, 

and  convicted,  and  was  ordered  to  pay  a  fine  of  £100  and  five 

guineas  costs. 

17th  December.  Tiglie,  On  behalf  of  the  defendant,  moved  the  High  Court  for  a 
rule  Tim  for  a  prohibition.  The  first  ground  taken  was  that  the 
decision  of  the  magistrate  was  against  evidence,  inasmuch  as  the 
officer  had  formed  his  opinion  on  insufficient  material,  and  before 
a  muster  of  the  ship's  crew.  [Counsel  referred  to  Reg,  v.  Bishop 
of  London  (1).]  The  Court,  following  Preston  v.  Donohoe  (2), 
refused  to  grant  a  rule  on  that  ground.  Another  ground  taken 
was  that  the  ship's  articles  were  not  produced,  and  the  proper 
certified  copies  were  not  put  in  evidence,  as  required  by  the 
Merchant  Shipping  Act.  [Counsel  referred  to  Taylor  on  Evi- 
dence, 10th  ed.,  p.  304 ;  Alivon  v.  Furnival  (3).]  On  this  ground 
also  the  Court  refused  to  gi*ant  a  rule.  A  rule  nisi  was  granted 
on  the  ground  that  the  conviction  was  bad ;  (1)  because  it  included 
an  order  to  pay  costs,  and  the  magistrate  had  no  jurisdiction  to 
make  such  an  order ;  (2)  because  there  is  no  provision  in  the  Act 
for  enforcing  the  fine ;  and  (3)  because  there  was  no  award  of 
imprisonment  in  default  of  payment  of  the  fine. 

December  2i8t.  The  casc  uow  Came  before  the  High  Court  on  motion  to  make 
the  rule  absolute  for  a  prohibition. 

Tighe,  for  the  appellant  The  magistrate  has  no  jurisdiction  to 
award  costs  when  exercising  federal  jurisdiction. 

[Griffith  C.J. — All  the  State  Courts  are  invested  with  federal 
jurisdiction.  Surely  in  every  case  where  a  party  is  entitled  to 
have  recourse  to  a  State  Court  under  a  federal  Act,  costs  may  be 
awarded  him  in  the  same  way  as  if  the  Court  were  exercising  its 
ordinary  jurisdiction.] 

As  to  the  other  grounds,  there  is  no  provision  in  the  Immigra- 
tion Restriction  Acts  for  enforcing  a  fine  of  more  tho^i  £50,  aod 

(1)  24  Q.B.D.,  218.  (3)  1  CM.  &  R.,  877;  3  L.J.,  Ex. 

(2)  3  C.L.R.,  1089.  (fJ.S.),  24}. 


4  C.L.U.J  OF   AUSTRALIA  783 

consequently  the  State  law  must  apply.     The  provisions  of  the   H.  C.  of  a. 
J'ustices  Act,  No.  27  of  1902,  as  to  procedure  for  summary  con- 
viction  must  be  followed:    Pvmiahment  of  Offences  Act   1901,  Alexander 
sees.    2,  3.     That  and  the  common  law  regulate  the  practice  in    dqj^^q^q^ 

Courts  of  summary  jurisdiction.     [He  referred  also  to  Judiciary       

Act  1903,  sees.  79,  80.]  The  provisions  of  sec.  10  of  the  Immi- 
gnration  Restriction  Act  1901  do  not  exclude  the  remedy  under 
the  Justices  Act  1902.  By  sec.  82  of  the  latter  Act  the  justices 
tnust  adjudge  that  in  default  of  payment  of  a  fine  the  offender 
shall  be  imprisoned  for  such  period  as  to  such  justices  shall  seem 
fit.     The  conviction  is  therefore  bad. 

Griffith  C.J. — Has  not  this  Court  power  under  sec.  37  of  the 
Judiciary  Act  to  amend  by  awarding  imprisonment  in  the 
alternative?] 

The  justices  have  a  discretion  which  they  only  can  exercise, 
and  at  a  particular  time.  This  Court  cannot  say  now  what  term 
of  imprisonment  the  justices  would  or  ought  to  impose.  The 
Supreme  Court  has  powers  of  amendment  under  sec.  115  of  the 
Justices  Act  1902,  but  it  has  no  power  to  amend  such  a  defect  as 
this,  where  discretion  is  involved :  Ex  parte  Sin  Kye  (1). 

[Griffith  C.J. — Under  sec.  37  of  the  Judiciary  Act  power  is 
given  in  more  comprehensive  words  than  those  used  in  conferring 
the  power  of  amendment  under  the  Justices  Act  This  Court 
may  exercise  its  discretion  if  the  Court  below  fails  to  do  so.  We 
could  read  the  depositions  and  fix  the  term  of  imprisonment. 
There  may  be  a  difficulty  in  exercising  the  power,  but  the  Court 
should  not  refuse  to  exercise  it  for  that  reason.] 

Where  a  statutory  Court  is  given  power  by  the  Statute  to 
make  an  order,  and  it  is  provided  that  the  order  must  be  in  a 
certain  form,  it  is  bad  unless  made  in  that  form. 

[Qripffth  C.J. — That  is  so  where  the  provision  is  for  the 
benefit  of  the  person  afiected  by  the  order.  But  is  there  any 
authority  for  quashing  a  conviction  on  this  ground  ?] 

Blacketf  for  the  respondent,  referred  to  sec.  132  of  the  Justices 
Act  1902  as  expressly  negativing  such  a  contention,  and  was  not 
further  called  upon. 

(1)  16N.S.\V.  W.N.,205. 
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H.  C.  or  A.       The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.     The  objection  taken  in  this  case  is  somewhat 

Alexander  singular.      It   is   that   the   order   by  which  the   appellant  was 

DoNOHOB     ordered  to  pay  a  fine  of  £100  did  not  go  on  to  specify  for  how 

long  he  should  be  imprisoned  in  the  event  of  his  failure  to  pay 

the  fine.  The  Immigration  Restriction  Acts,  under  which  the 
conviction  was  had,  provide  no  method  for  the  recovery  of 
the  penalty,  and  the  Crown  is  content  to  rest  upon  the  order 
to  pay.  Possibly,  to  be  strictly  regular,  the  conviction  should  be 
amended  by  imposing  a  term  of  imprisonment  in  the  alternative. 
There  is  no  doubt  that  this  Court  has  power  to  do  that,  because 
in  sec.  37  of  the  Judiciary  Act  1903  it  is  provided  that : — ^"The 
High  Court  in  the  exercise  of  its  appellate  jurisdiction  may 
affirm  reverse  or  modify  the  judgment  appealed  from,  and  may 
give  such  judgment  as  ought  to  have  been  given  in  the  first 
instance,"  so  that  in  this  case  the  Court  may  make  the  order  that 
ought  to  have  been  made  in  the  first  instance.  But,  as  neither 
party  desires  that,  it  is  not  necessary  for  us  to  do  anything  more 
than  dismiss  the  appeal. 

This  matter  was  instituted  by  a  rule  nisi  for  a  prohibitioiL 
But  it  was  a  statutory  prohibition,  which  is  always  treated  as 
an  appeal.  It  is  really  a  particular  way  of  instituting  an  appeal ; 
and  being  here,  we  treat  it  as  an  appeal. 

Appeal  dismissed  with  costs. 

Solicitors,  for  appellant,  Sparke  &  Millard. 
Solicitor,  for  respondent.  The  Crcncn  Solicitor  of  New  South 
Wales, 

C.  A.  W. 
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.    Appellant  ; 


AND 


WILSON 


.  Respondent. 


ON  APPEAL  FROM   THE  SUPREME  COURT  OF 
NEW   SOUTH  WALES. 


Sydney  Harbour  Trunt  Act  {No.  1  of  1901),  «e«.  80,  ^^—Regtdation  No,  139—    H.  C.  of  A. 


Allowing  rubbish  to  fall  from  lighter — Meaning  of  allomng— Absence  of 
reawnable  care  to  prevent — Liability  of  owner  when  lighter  not  in  his  control — 
CUra  vires. 

Sec.  80  of  the  Sydney  Harbour  Ti-ust  Act  J 901  gives  the  Sydney  Harbour 
Trust  Commissioners  power  to  make  regulations  for,  amongst  other  things, 
improving  the  bed  or  channel  of  the  port,  abating  or  removing  obstructions 
and  nuisances  therein,  the  improvement  and  management  of  the  port,  and, 
generally,  for  carrying  out  the  powers  vested  in  them  by  the  Act.  Sec.  32 
imposes  upon  the  Commissioners  the  duty  of  dredging  the  port  and  keeping 
it  fit  for  navigation,  and  preventing  any  filling  or  silting  up  of  the  channels 
and  waterways.  Sec.  86  makes  it  an  offence  for  any  person  to  put  rubbish, 
ashes  and  such  things  into  the  waters  of  the  port. 

Held,  that  a  regulation  which  provided  that,  **  should  any  ashes  or  other 
material  be  allowed  to  fall  into  the  waters  of  the  port  from  any  lighter 
licensed  under  these  regulations,"  the  owner  should  be  liable  to  a  penalty, 
ought  not  to  be  construed  as  rendering  an  owner  liable  if  under  any  cir- 
cumstances whatever  ashes  or  other  materials  should  fall  from  his  lighter  into 
the  water,  but  only  if  the  material  should  be  allowed  to  fall  off  the  lighter  by 
reason  of  the  permission  or  default  of  the  owner  himself,  or,  if  he  had  not  the 
actual  control  of  the  lighter  at  the  time,  the  permission  or  default  of  any 
person  to  whom  he  had  delegated  the  control,  default  including  the  absence 
of  such  reasonable  care  as  could  or  ought  to  be  used  for  the  prevention  of 
such  accidents ;  and 

That  the  making  of  such  a  regulation  was  a  reasonable  exercise  of  the 
powers  conferred  upon  the  Commissioners  by  the  Act,  and  was  not  repugnant 
to  the  provisions  of  sec.  86. 

Decision  of  Pring  J.,   Ferrier  v.  Wilson,  23  (N.S.W.),  W.N.,  115,  reversed. 


1906. 

Sydney, 
Dec,  5,  10. 


orifflth  O.J., 
Barton  and 
Isaacs  JJ. 
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H.  C.  OF  A.  Appeal  from  a  decision  of  Pring  J.  on  a  special  case  stated  under 
^^-        the  Justices  Act  1902. 
Pebriir         The  respondent,  the   owner  of  a  lighter  licensed  under  the 
Wilson.     Sydney  Harbmtr  Ti*ust  Act  1901,  was  charged  on  an  information 

under  regulation  139,  with  being  the  owner  of  a  lighter,  licensed 

under  the  Act  and  regulations,  from  which  certain  rubbish  was 
unlawfully  allowed  to  fall  into  the  waters  of  the  port  of  Sydney. 
It  appeared  from  the  evidence  that  ijie  owners  of  a  large  vessel 
lying  in  the  harbour  had  hired  the  lighter  from  the  respondent 
for  the  purpose  of  removing  a  quantity  of  rubbish  from  the 
vessel.  The  agreement  between  the  owner  of  the  lighter  and  the 
ship  owners  provided  that  the  lighter  should  be  in  the  control  of 
the  latter  until  the  rubbish  had  been  loaded  upon  her,  and  then 
the  owner  was  to  take  her  away  and  dispose  of  the  rubbish.  On 
a  certain  evening  the  lighter  was  lying  moored  to  the  vessel  from 
which  the  rubbish  was  being  removed,  with  a  large  quantity  of 
the  rubbish  on  its  deck.  Next  morning  the  lighter  was  found 
lying  bottom  upwards  and  the  rubbish  scattered  in  the  water. 
The  magistrate,  deeming  it  immaterial  to  consider  whether  or  not 
the  capsize  wa^  the  result  of  negligence  on  the  part  of  the  defend- 
ant or  on  the  part  of  anyone  for  whose  acts  he  was  responsible, 
found  the  defendant  guilty  and  fined  him. 

A  special  case  was  stated  for  the  opinion  of  the  Supreme  Court, 
and  came  before  Pring  J.,  who  quashed  the  conviction  on  the 
ground  that  regulation  139  was  ultra  vires.  His  Honor  was 
also  of  opinion  that,  even  assuming  the  regulation  to  be  intra 
vires,  the  defendant  should  not  have  been  convicted,  because  there 
was  no  evidence  that  the  falling  of  the  material  was  the  result  of 
any  negligence  on  his  part,  and  he  could  not  be  held  responsible 
for  every  contingency  that  might  occur  after  the  lighter  was 
placed  alongside  the  vessel :  Ferrier  v.  Wilson  (1). 

From  the  decision  of  Pring  J.  the  present  appeal  was  brought 
by  special  leave. 

Further  reference  to  the  facts  is  made  in  the  judgments,  where 
the  various  sections  and  the  regulation  in  question  are  also  set 
out. 

(1)  23  N.S.W.  W.N..  116. 
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Br,   Cullen    K.C.   and    Windeyer,    for   the   appellant.      The   H.  C.  ofA. 

regulation  is  clearly  within  the  powers  conferred  by  sub-sees,  (e)       ^ J_^ 

and  (h)  of  sec.  80 ;  the  prevention  of  the  thing  aimed  at  by  it  is     fkbrier 
essential   to   the   proper  management  of   the  port  and  vessels     wiLon. 

within  it.     It  merely  imposes  a  reasonable  condition  upon  the       

holder  of  a  licence,  ensuring  that  he  will  carefully  supervise  the 
working  of  the  lighter.  There  is  nothing  in  it  conflicting  with 
sec.  86.  That  section  provides  for  deliberate  intentional  offences, 
whereas  the  regulation  is  incidental  to  the  control  of  licences, 
which  is  entrusted  to  the  Commissioners.  [They  referred  to 
Bosai  V.  Edinburgh  Goi^oration  (1) ;  Ex  parte  Clarke  (2).]  If 
the  Court  sees  that  the  regulation  is  within  the  powers  of  the 
Commissioners,  it  will  not  consider  the  question  of  reasonableness 
after  the  legislature  has  given  its  approval  to  it :  InatittUe  of 
Patent  Agenta  v.  Lockwood  (3) ;  Slattery  v.  Naylor  (4).  By  the 
Act  the  regulations,  if  not  annulled  by  Parliament  within  a  cer- 
tain time,  are  to  have  the  force  of  law. 

It  is  not  unreasonable  to  compel  the  licensee  to  take  care  that 
his  lighter  is  in  the  charge  of  a  competent  person.  A  licensee, 
who  allows  the  lighter  to  go  out  of  his  control,  really  allows 
whatever  is  the  consequence  of  parting  with  the  control. 

[Isaacs  J.  referred  to  Maaaey  v.  Morriaa  (5);  Weatmhiater 
Corporation  v.  London  and  North  Weatem  Railway  Co,  (6).] 

There  is  no  necessity  to  prove  any  intention  to  cause  the  thing 
complained  of. 

Broomjield  and  E.  M.  Stephen,  for  the  respondent.  The  regula- 
tion is  repugnant  to  the  general  law  in  that  it  makes  a  man 
punishable,  as  for  an  offence,  without  mena  rea.  That  might  have 
been  done  by  the  Statute  itself,  but  it  cannot  be  done  by  the  sub- 
ordinate legislature  unless  the  Statute  clearly  gives  power  to  do 
so:  Bentham  v.  Hoyle  (7).  The  Sydney  Harbour  Truat  Act 
does  not  give  such  power.  The  regulation  is  also  repugnant  to 
the  Statute.  Sec,  86  deals  with  the  matter,  and  creates  an  offence 
in  which  mena  rea  is  an  ingredient,  and  imposes  a  penalty  for 
breach.     If  "  allowing  "  is  to  be  construed  as  meaning  "  not  pre- 

(1)  (1905)  A.C.,  21.  (5)  (1894)  2  Q.B.,  412. 

(2)  5N.S.W.  L.R.,  187.  (6)  93  L.T.,  143. 

(3)  (1894)  A.C.,  347.  1(7)  3  Q.6.D.,  289,  at  p.  294. 

(4)  13  App.  Cas.,  446. 
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H.  C.  OF  A.  venting,"  regulation  139  deals  with  the  same  matter,  and  purports 
to  create  an  offence  of  the  same  kind,  but  without  the  ingredient 
mens  rea.  It  is  not  within  the  power  of  the  Commissioners  to  go 
further  than  the  section  and  make  the  act  punishable  without 
such  an  intention:  Nokea  y.  l8li7igton  Corporation  (1) ;  Strick- 
land V.  Hayes  (2) ;  Thomas  v.  Sutters  (3) ;  Massey  v.  Morriss  (4) ; 
Sovierset  v.  Hart  (5) ;  Bosley  v.  Davies  (6);  Oentd  v.  Rapps  (7). 
The  regulation  is  much  wider  than  is  necessary  to  carry  out  the 
powers  and  duties  imposed  upon  the  Commissioners,  and  is  there- 
fore unreasonable :  Stiles  v.  Galinski  (8).  It  should  be  con- 
strued as  if  it  were  "  should  any  ashes  be  allowed  by  the  owner, 
or  some  person  for  whose  acts  he  is  responsible,  to  fall  into  the 
waters  of  the  port."  If  it  is  so  construed,  there  is  no  evidence  of 
allowing  by  the  owner,  and  the  magistrate  has  not  found  that 
there  was.  He  decided  on  the  basis  that  it  was  immaterial 
whether  there  was  such  an  allowing  or  not.  The  owner  had 
parted  temporarily  with  the  control  of  the  lighter  as  he  was 
entitled  to  do.  The  licence  is  not  a  personal  thing,  but  is  issued 
in  respect  of  a  particular  lighter  by  reason  of  its  fitness  for  the 
work.  When  the  control  is  out  of  the  owner,  so  also  is  the 
responsibility  for  what  happens  on  board.  The  owner  should 
not  be  made  liable  for  what  goes  on  without  his  knowledge  unless 
the  legislature  has  expressly  said  so  :  Massey  v.  Morriss  (4). 
[Griffith  C.J,  referred  to  Powell  v.  Apollo  Candle  Co.  Ltd.  (9). 
Isaacs  J.  referred  to  Pol'we,  CorriTnission^rs  of  v.  Cartman  (10) ; 
Sherras  v.De  Rutzen(ll);  Piper  \. Bank  of  New  South  Wales{\2).'\ 

Dr.  Cullen  K.C.  in  reply.  There  was  abundant  evidence  that 
the  defendant  allowed  the  material  to  fall.  "  Allowing  "  means 
not  preventing  that  which  ordinary  care  would  prevent.  [He 
referred  to  the  evidence  as  to  the  condition  of  the  lighter,  &c] 

On  the  validity  of  the  by-law  he  referred  to  White  v.  MorUy 
(13);  Slien^as  v.  De  Rutzen  (11);  Emary  v.  Nolloth  (14). 

Cvr.  adv.  wM. 


(1)  (1904)  IK.B.,610. 

(2)  (1896)  1  Q.B.,  290. 

(3)  (1900)  1  Ch.,  10. 

(4)  (I894)2Q.B.,  412. 

(5)  12Q.B.D.,360. 

(6)  1  Q.B.D.,  85. 

(7)  (1902)  1  K.B.,  160,  at  p.  166. 


(8)  (1904)  1  K.B.,  615,  at  p.  621. 

(9)  lOApp.  Ca8.,282. 

(10)  (1896)  1  Q.B.,655. 

(11)  (1895)  1  Q.B.,  918. 

(12)  (1897)  A. C,  383. 

(13)  (1899)  2Q.B.,34. 

(14)  (1903)  2  K.B.,  264. 


December  10th. 
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Griffith  C.J.  This  is  an  appeal  from  an  order  of  Privg  J.   H.  C.  of  a. 
quashing  a  conviction  by  a  magistrate  on  a  complaint  for  a 
'  breach  of  a  regulation  made  by  the  Sydney  Harbour  Trust  Com-      Ferrier 
missioners  under  their  Act,  No.  1  of  1901.      The  regulation,  No.      wiLon 
139,  is  in  these  terms  : — "  Should  any  ashes  or  other  material  be 
allowed  to  fall  into  the  waters  of  the  port  from  any  lighter 
licensed  under  these  regulations  the  licence  for  such  lighter  shall 
be  cancelled,  and  the  owner  of  the  said  lighter  shall  be  liable  to  a 
penalty  of  not  exceeding  one  hundred  pounds." 

.  The  facts  may  be  briefly  stated.  The  respondent  was  the 
owner  of  a  lighter  licensed  by  the  Commissioners,  which  was 
being  employed  for  the  purpose  of  taking  rubbish,  or  waste  of 
some  sort,  from  a  vessel  lying  in  Sydney  Harbour,  and  on  the 
evening  of  28th  May  was  moored  alongside  the  vessel  with  a 
quantity  of  this  material  upon  its  deck.  Next  morning  the 
Ughter  was  found  to  have  capsized,  and  the  material  which  had 
been  on  its  deck  had  of  course  fallen  into  the  harbour.  There 
was  evidence  to  show  that  during  the  night  there  had  been  an 
extraordinary  downpour  of  rain  which  might  have  led  to  a  con- 
siderable discharge  of  water  from  the  deck  of  the  vessel  on  to 
the  lighter,  and  that  such  a  discharge  might  have  caused  the 
lighter  to  capsize.  On  the  other  hand  there  was  evidence  that,  if 
the  lighter  had  been  in  a  proper  state  of  repair,  it  would  not  have 
capsized  from  any  such  cause.  Tlie  magistrate  who  heard  the 
case  has  not  stated  what  view  he  took  of  the  facts.  He  has 
submitted  all  the  evidence  and  stated  the  points  raised  by  the 
defence,  and  has  asked  the  question  whether  he  was  right  in 
coming  to  the  conclusion  that,  to  use  the  words  of  the  special  case, 
"  the  matter  hereinbefore  stated  afibrded  no  ground  of  answer  or 
defence  to  the  said  information."  There  is  no  doubt  that  the 
material  did  in  fact  fall  ofl^  the  deck  of  the  lighter  in  the  sense 
that  I  have  mentioned,  that  is,  that  in  the  evening  it  was  there, 
and  in  the  morning  it  was  in  the  harbour  beneath.  But  under 
what  circumstances  it  fell  ofi*,  and  whether  anyone  for  whose  acts 
or  default  the  respondent  was  responsible  was  guilty  of  any  neg- 
ligence conducing  to  that  event,  are  questions  left  undecided. 

It  was  contended  by  the  appellant  that  under  the  by-law  the 
owner  of  a  lighter  is  liable  if  under  any  circumstances  whatever 


790 


HIGH   COURT 


[1906. 


H.  C.  OF  A. 

1906. 


FSRRIER 

V. 
WllSON. 


Griffith  C.J. 


ashes  fall  from  the  lighter  into  the  waters  of  the  port.  On  an 
appeal  to  Privg  J.  by  way  of  special  ease  stated  for  the  opinion 
of  the  Supreme  Court,  the  learned  Judge  was  of  opinion  that  the 
by-law  was  tdh^a  vires  and  bad,  and  also  that,  even  if  it  were 
good,  there  was  no  evidence  of  any  offence  having  been  committed 
by  the  defendant.  The  learned  Judge,  as  I  understand  his  judg- 
ment, thought  that  the  by-law  was  bad  mainly  on  the  ground  that 
the  same  subject  matter  had  been  dealt  with  by  the  Statute  itself, 
and,  that  where  the  legislature  has  dealt  with  a  subject  in  a  par- 
ticular manner,  a  by-law  under  the  same  Statute  on  the  same 
subject  cannot  make  the  same  Act  unlawful  under  different  con- 
ditions. 

In  order  to  determine  whether  the  by-law  is  tdtra  vires  it  is 
first  of  all  necessary  to  decide  what  it  meana  The  appellant 
contends  that  it  covers  every  case  in  which  the  material  referred 
to  in  it  escapes,  no  matter  how,  from  the  deck  of  a  lighter  into 
the  waters  of  the  port.  That  construction,  in  my  opinion,  gives 
no  effect  to  the  word  "allowed,"  which  means,  I  think,  that  some 
person  who  has  control  of  the  lighter  by  his  negligence  permits 
the  material,  which  ought  to  be  retained  on  the  lighter,  to  fall 
into  the  water.  I,  therefore,  construe  the  by-law  as  limited  to 
the  case  where  somebody  by  negligence  allows  the  event  which 
ought  to  be  prevented  to  happen.  Then  the  by-law  makes  the 
licensee  responsible.  In  my  opinion  that  means  that  the  licensee 
is  responsible  if  material  is  allowed  to  fall  off  the  lighter  by  reason 
of  the  permission  or  default  of  the  licensee  or  any  person  to 
whom  he  delegates  the  control  of  the  lighter.  The  term  default 
used  in  that  connection  would,  as  it  usually  does,  include  the 
absence  of  such  reasonable  care  as  ought  to  be  used  in  such  cir- 
cumstances for  the  prevention  of  such  accidents. 

That  being  the  meaning  of  the  by-law,  was  it  within  the 
power  of  the  Commissioners  to  make  it  ?  The  Act,  after  pro- 
viding for  the  appointment  of  Commissioners,  imposes  upon 
them  various  duties  regarding  the  general  control  of  the  port. 
I  will  only  refer  to  two  sections.  Sec.  32  says : — "  It  shall  be 
the  duty  of  the  Commissioners,  according  as  they  may  think 
necessary,  to  dredge  the  port  and  keep  it  in  fit  and,  proper  con- 
dition for  navigation,  and  to  prevent  any  filling  or  silting  up 
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of  the  channels  or  other  waterways  of  the  port."  Sec.  33  says  :  H.  C.  of  A. 
— "  The  exclusive  control  of  the  port  and  of  the  shipping,  light-  ^_  * 
houses,  lightships,  leading  lights  and  marks,  buoys,  beacons, 
moorings,  wharves,  docks,  piers,  jetties,  ferries  .  .  .  landing- 
stages,  slips  or  platforms,  and  the  preservation  and  improvement 
of  the  port  generally,  are  hereby  vested  in  the  Commissioners." 
Sec.  80  empowers  them  to  make  regulations  on  various  enume- 
rated subjects,  one  of  which  is  (h)  "  the  improvement  and  manage- 
ment of  the  port."  Then  follows  a  general  provision  in  these 
words : — "  And  generally  for  duly  administeriug  and  carrying 
out  the  powers  vested  in  the  Commissioners  by  this  Act."  I  am 
of  opinion  that  under  one  or  the  other  of  these  clauses  the  Com- 
missioners have  power  to  make  by-laws  to  prevent  the  silting  up 
of  the  channels  of  the  port,  and  that  a  provision  for  preventing 
rubbish  from  being  allowed  negligently  to  fall  into  the  water  is 
within  that  power. 

But,  it  is  said,  and  this  argument  seems  to  have  impressed  the 
learned  Judge  of  the  Supreme  Court,  the  legislature  has  already 
dealt  with  this  subject.  Sec.  86  provides  that: — "Every  person 
who  unloads,  puts,  or  throws  into  any  part  of  the  port  or  on  any 
shore  or  ground  in  the  port  below  high-water  mark  at  ordinary 
tides,  any  rubbish,  earth,  ashes,  dirt,  mud,  soil,  or  other  matter,  or 
allows  any  offensive  matter  to  flow  into  the  port,  shall  forfeit  for 
every  such  oflence  any  sum  not  exceeding  one  hundred  pounds." 

It  will  be  observed  at  once  that  that  section  deals  only  with 
acts  of  commission,  not  with  acts  of  omission,  and  it  does  not,  it 
appears  to  me,  cover  nearly  all  the  cases  which  it  is  necessary  to 
cover  in  order  to  prevent  the  silting  up  of  the  watera  of  the 
port.  I  quite  agree  that  if  the  legislature  deals  with  a  particular 
act,  and  prescribes  the  conditions  under  which  it  will  be  lawful 
and  those  under  which  it  will  be  unlawful,  the  subordinate 
authority  cannot,  under  the  pretence  of  making  a  by-law,  alter 
the  law  as  so  declared  by  the  legislature.  But  when  the  legisla- 
ture does  not  do  that,  then  so  far  as  the  matter  is  left  untouched 
by  the  express  provisions  of  the  Act,  the  powers  of  the  delegated 
authority  to  deal  with  it  by  by-law  are  not  affected.  It  appears 
to  me  that  this  by-law  does  not  make  unlawful  anything  that  the 
legislature  has  c^clared  to  be  lawful,  and  therefore  it  is  not 
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H.  C.  OF  A.  repugnant  to  sec.  86.  That  section  was  clearly  not  intended  to 
be  an  exclusive  and  exhaustive  dealing  with  the  subject ;  for  it 
Fkrkier  deals,  amongst  other  things,  with  persons  who  "  allow  any  offen- 
sive matter  to  flow  into  the  port,"  and  yet  the  Act  elsewhere 
confers  upon  the  Commissioners  express  power  to  make  by-laws 
for  the  regulation  and  control  of  the  use  of  sanitary  conveniences 
on  board  vessels  within  the  port :  sec.  80,  sub-sea  (?).  I  think, 
therefore,  that  the  by-law  is  within  the  express  powers  conferred 
by  the  Act,  and  is  not  obnoxious  to  any  of  its  express  provisions, 
and,  construed  as  I  construe  it,  is  valid. 

Another  objection  taken  was  that  the  by-law  was  bad  because 
or  so  far  as  it  made  the  existence  of  viena  rea  immaterial  to  the 
offence.  I  confess  I  do  not  know  exactly  what  is  meant  by  thai- 
objection.  There  is  no  general  rule  of  law  that  I  know  of  that 
an  act  may  not  be  made  punishable  without  vieiis  rea.  There 
are  innumerable  instances  nowadays  in  which  vieiis  rea  is  not 
an  essential  element  of  an  offence.  If  the  Commissioners  have 
power  to  make  regulations  prohibiting  persons  from  negligentlj^ 
allowing  material  to  fall  into  the  waters  of  the  harbour,  then  the 
offence  created  by  the  by-law  is  negligently  allowing  the  thing 
which  the  legislature  says  is  not  to  be  done.  So  far  as  Tnens  rea 
is  necessary  to  constitute  an  offence  it  is  present.  It  is  not  neces- 
sary to  deal  with  that  objection  further. 

The  learned  Judge,  having  come  to  the  conclusion  that  the 
by-law  was  ultra  vires  on  the  ground  that  the  Act  only  intended 
such  acts  as  throwing  the  rubbish  into  the  harbour  to  be  punish- 
able, went  on  to  say  : — "  But  even  assuming  it  to  be  intra  vires, 
I  think  on  the  evidence  that  the  appellant  should  not  have  been 
convicted,  because  he  could  not  be  held  responsible  for  every 
possible  contingency  that  might  occur  after  the  punt  was  placed 
alongside  the  vessel."  I  quite  agree  with  His  Honor  in  that 
The  construction  which  I  put  upon  the  by-law  is  that  the  owner 
of  a  lighter  is  not  to  be  held  responsible  for  every  possible  con- 
tingency that  occurs.  But,  regarding  the  matter  from  that  point 
of  view,  it  does  not  appear  what  opinion  the  magistrate  formed 
on  the  facts.  Nor  do  we  know  what  construction  he  put  upon 
the  by-law,  whether  he  accepted  the  construction  that  the  owner 
was  to  be  held  responsible  for  whatever  occurs,  or   the  con- 
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struction   which  I  have  just  stated  to  be  in  my  opinion  the   H.  C.  ofA. 
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proper  one.  There  is  nothing  to  show  that  he  applied  his  mind 
to  the  right  question  at  all.  Even  if  he  was  of  opinion  that  the 
offence  was  not  proved  unless  the  falling  of  the  rubbish  into  the 
harbour  was  shown  to  be  owing  to  the  default  of  the  defendant, 
it  may  be  that  on  the  evidence  he  thought  that  the  owner  had  in 
•that  sense  allowed  it  to  fall.  Under  these  circumstances  the 
case  should  go  back  to  the  magistrate  for  further  consideration. 
He  will,  of  course,  be  guided  in  his  determination  of  the  case  by 
what  has  been  said  by  this  Court. 


Griffith  O.J. 


Barton  J.    This  special  case  arises  out  of  a  regulation  or  by- 
law made  under  the  Harbour  Trust  Act  1901.    [His  Honor  read 
the  by-law  and  continued.]   For  the  purpose  of  testing  the  by-law 
under  which  the  prosecution  was  brought  it  is  necessary  to  have 
recourse  to  the  sections  of  the  Act  defining  the  powers  and  duties 
of  the  Commissioners,  in  order  to  see  whether  such  a  by-law 
could  validly  and  properly  be  made.   Now,  the  first  section  in  the 
Act  that  has  any  particular  reference  to  that  consideration  is  sec. 
27,  which  vests  in  the  Commissioners,  upon  trust  for  the  purposes 
of  the  Act,  the  bed  and  shores  of  the  waters  of  the  port,  and  with 
relation  to  that  it  is  provided  by  sec.  32  that  "  it  shall  be  the  duty 
of  the  Commissioners,  according  as  they  may  think  necessary,  to 
dredge  the  port  and  keep  it  in  fit  and  proper  condition  for  naviga- 
tion, and  to  prevent  any  filling  or  silting  up  of  the  channels  or 
other  waterways  of  the  port,"  and  that  they  "  shall  keep  or  cause 
to  be  kept  in  fit  and  proper  condition  all  public  wharves  and  quays, 
and  dredge  and,  deepen  the  port  fronting  the  same/'  and  so  on. 
Sec.  33  vests  in  the  Commissioners  the  exclusive  control  of  the 
port  and  shipping,  and  the  preservation  and  improvement  of  the 
port  generally.    By  sec.  47  the  Commissioners  are  empowered,  for 
the  purpose  of  maintaining  and  improving  the  navigation  within 
the  port,  to  dredge,  cleanse  and  scour  the  rivers,  and  alter,  deepen, 
cleanse  and  enlarge  the  channels  within  the  port,  and  to  abate 
and   remove   impediments  and   nuisances   which   may   tend   to 
obstruct  the  free  navigation  of  the  port.     After  all  these  enact- 
ments comes  sec.  80,  which  gives  the  Commissioners  power  to 
make  regulations  for  and  relating  to  a  great  number  of  subjects, 
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H,  C.  o>  A,  of  which  I  may  mention  the  improvemeot  and  maD&gemeDt  d 

^ 1^       the  port,  and  more  particularly  the  general  power  at  the  end  <i 

Fkuukr     ^^3  section  "  and  generally  for  duly  administeriog  and  carrying 
WiuoH      '^^^  ^^^  powers  vested  in  the  CommiasionerB  by  this  Act."     Lo<4- 

ing  at  the  nature  of  the  subjects  of  the  power,  some  of  which  I 

have  detailed,  one  must  come  to  the  conclusion  that  this  regula- 
tion is  one  made  for  duly  carrying  out  the  powers  vested  in  the. 
Commissioners.  Then  is  this  regulation,  which  is  upon  a  subjed 
matter  within  the  powers  of  the  Commissioners,  in  other  respects 
good  ?  What  is  its  meaning  ?  The  words  are  "  allowing  ashts 
or  other  material  to  fall  into  the  waters  of  the  port."  What  is 
the  force  of  the  word  "  allow  "  ?  That  is  the  first  que.stion.  The 
next  question  is,  whether  the  owner  is  responsible  for  the  acts  of 
every  person  who  may  "allow"  such  material  to  fall  into  ibe 
port  ?  As  has  been  already  said,  the  lighter,  the  vessel  from 
which  tlie  material  fell,  or  is  alleged  to  have  fallen,  into  the 
harbour,  waa  a  lighter  licensed  under  this  Act.  The  regulations 
provide  for  the  licensing  of  the  lighter,  and  the  Schedule  dah 
with  the  licensing  of  tlie  owner  of  the  lighter.  Some  question 
was  raised  as  to  whether  it  was  the  owner  or  the  lighter  that  w»s 
licensed,  but  it  does  not  seem  to  me  to  matter  very  much  which 
it  is.  At  any  rate,  the  owner  is  licensed  in  respect  of  his  lighter. 
I  find  great  difficulty  in  coming  to  the  conclusion  that  the 
owner  can  be  said  to  have  allowed  the  material  to  fall  into  the 
water  unless  he  has  some  knowledge  of  the  matter.  Whatever 
may  be  the  meaning  of  the  expression  mens  rea  in  other  instances, 
it  seems  to  me  that,  for  the  purposes  of  prosecutions  of  this  kind,  it 
may  very  well  be  defined  as  the  intention  to  commit  an  act  known 
to  be  forbidden  by  the  law.  There  may,  of  course,  be  expressions  in 
an  enactment  which  rebut  the  presumption  that  that  intentional 
commiasioo  is  the  only  thing  the  legislature  aimed  at,  and  which 
make  an  act  or  omission  the  subject  of  criminal  liability,  no  matter 
whether  such  intention  exists  or  not  That  can  be  done  only  by 
express  words  of  the  enactment  or  by  necessary  implication,  as 
appears  from  the  case  of  Mfissey  v.  Morriaa  {1).  There  the  owner 
of  a  British  ship,  which  was  overloaded  without  his  knowledge 
or  consent  by  the  master  in  breaoh  of  the  provisions  of  sea  28  of 
(1)  (1894)2  0.6.,  412. 
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the  Merchant  Shipping  Act  1876,  was  held  not  to  be  responsible 
for  the  act  of  the  master  so  as  to  be  liable  to  the  penalty  enacted 
by  the  section.     The  section  read  thus : — "  Any  owner  or  master 
of  a  British  ship  who  allows  the  ship  to  be  so  loaded  as  to  sub- 
merge in  salt  water  the  centre  of  the  disc  shall,  for  each  offence, 
iacur  a  penalty  not  exceeding  one  hundred  pounds."  The  evidence 
was  that  the  appellant  was  the  owner  of  a  British  ship  which 
sailed  from  Greece  for  Garston.     When  the  ship  left  port  she 
was  loaded  so  as  to  submerge  in  salt  water  the  centre  of  the  disc 
to  the   knowledge   of   the  master.     The  owner  was  summoned 
under  the  section  for  having  allowed  the  ship  to  be  so  overloaded 
m  breach  of  the  section,  and  the  stipendiary  magistrate  convicted 
him  subject  to  a  case  for  the  opinion  of  the  Court.     The  question 
was  whether  the  responsibility  was  thrown  upon  the  owner  or 
the  master.  Cave  J.  said  (1) : — "  This  case  seems  to  me  to  be  reason- 
ably clear,"  and  after  referring  to  the  section  continued : — *'  Then, 
did  the  appellant  allow  the  ship  to  be  so  loaded  ?     There  is  no 
evidence  whatever  that  he  did  so  unless  the  mere  fact  that  he 
appointed  the  master  who  allowed  it  to  be  done  amounted  to  an 
'allowing'  of  it  by  himself.     But  I  do  not  think  that  could 
possibly  have  been  the  intention  of  the  legislature.     Of  course, 
there  may  in  some  cases  be  circumstances  from  which  you  may 
fairly  draw  the  conclusion  that  the  owner  appointed  a  particular 
master  knowing  that  he  would  overload  the  ship,  and  intend- 
ing that  he  should  do  so ;  but  there  is  no  evidence  of  any  such 
circumstance  here.     There  is  nothing  beyond  the  bare  fact  that 
the  appellant  appointed  the  master,  and  that  is  not  enough." 
His  Honor  then  dealt  with  the  alehouse  cases  and  pointed  out 
that  they  were  not  analogous.     I  cannot  see  any  escape  from  the 
reasoning  of  that  short  judgment.     The  owner  could  not  possibly 
be  there  held  to  have  even  formed  the  intention  to  commit  any 
act  known  by  him  to  be  forbidden  by  law.     So  here  an  owner 
has  not  himself,  within  the  meaning  of  this  regulation  in  which 
the  words  are  pro  tanto  similar,  allowed  material  to  fall  unless  he 
has  some  knowledge  of  the  matter.     But  that  is  not  enough  to 
save  him,  because  the  owner  may  be  responsible  under  this  by- 
law lor  the  act  of  somebody  else  who  has  allowed  the  material 

(1)  1894)  2  Q.6.,  412,  at  p.  413. 
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[.Cor A.  to  £aIL     What  is  an  " allowing "  by  any  person  not  being  tiui 

'        owner?     In  that  caae,  I  think,  the  prindple  of  the  same  case 

PntmikK     applies  as  to  the  person  not  being  the  owner  whose  coodoct-  is 

„  "-  mode  the  foundation  of  the  charge.     He  in  turn  has  not  allowed 

the  material  to  fall  if  the  thing  has  been  purely  accidental. 

But  if  it  has  occurred  within  his  knowledge  or  by  his  negli- 
gence, he  has  allowed  it  I  think  that  is  the  sense  in  which  the 
term  is  used,  and  therefore  the  master  may  be  responsible  under 
this  by-law.  But  is  the  owner  responsible  whoever  may  allow 
the  thing  to  happen  ?  There  are  two  possible  constructions: 
first  that  the  owner  is  responsible  even  if  a  perfect  stranger  who 
is  on  board  his  lighter  allows  some  material  to  fall  from  it  into 
the  water,  even  though  the  owner  knows  nothing  of  the  matter. 
That  is  a  construction  so  monstrous  to  my  mind  that  it  is  not  to 
be  contemplated  as  the  meaning  of  the  regulation,  and,  moreover, 
if  that  were  the  proper  construction,  I  doubt  whether  the  statntory 
powers  of  the  Commissioners  would  be  an  authority  for  making 
such  a  regulation.  But  if  the  owner  is  to  be  made  responsible 
under  this  regulation,  I  agree  with  the  Chief  Justice  in  thinking 
that  the  person  for  whose  act  the  owner  is  liable,  must  be  some 
person  whose  action  within  the  scope  of  his  authority,  would 
render  the  owner  liable  in  a  civil  action  for  negligence.  I  chink 
that  is  the  sort  of  responsibility  at  which  the  regulation  is  aimed. 
It  is  contended  that,  where  the  person  actually  controlling  the 
lighter  is  in  the  employment  of  the  owner,  or  is  one  to  whom  the 
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tioned,  is  the  reasonable  one.  And,  seeing  that  the  regulation  H.  0.  of  a. 
is  within  the  scope  of  the  powers  conferred  as  to  subject  matter, 
it  is  reasonable  beyond  all  question  in  the  sense  in  which  Ferrieb 
that  term  is  applied  to  by-laws  and  regulations.  In  this  connec- 
tion I  refer  to  the  case  of  Institute  of  Patent  Agents  v.  Lock- 
wood  (1).  That  was  a  case  involving  the  construction  of  the 
Patents,  Designs  and  Trade  Marks  Acts  of  1883  and  1888,  under 
which  the  Board  of  Trade  had  a  general  power  to  make  rules  for 
regulating  the  practice  of  registration,  and  the  general  rules  when 
made  were  to  be  of  the  same  effect  as  if  they  were  contained  in 
the  Act.  The  rules  were  to  be  laid  before  both  Houses  of  Parlia- 
ment, as  under  this  Act,  and  if  either  House  within  a  certain  time 
resolved  that  any  of  them  ought  to  be  annulled,  they  were  from 
that  time  to  be  of  no  effect.  By  the  Act  of  1888  it  was  provided 
that  no  person  should  describe  himself  as  a  patent  agent  without 
registration,  under  a  penalty.  A  person  was  prosecuted  for 
describing  himself  as  a  patent  agent,  against  the  prohibition.  He 
claimed  to  have  been  practising  as  a  patent  agent  before  the 
passing  of  the  Act  and  therefore  entitled  to  registration,  and  he 
alleged  that  he  was  so  entitled  without  fee  and  for  ever.  That 
claim  was  not  sustained,  and  it  was  held  that  certain  rules  made 
by  the  Board  of  Trade  known  as  the  "  Register  of  Patent  Agents 
Rules  1889,"  which  had  been  laid  before  Parliament  and  to  which 
no  objection  had  there  been  taken,  and  which  provided,  amongst 
other  things,  for  the  payment  of  an  entrance  fee,  and  an  annual  fee 
by  all  patent  agents  on  the  register,  and  for  erasure  from  the  regis- 
ter of  the  name  of  any  person  whose  annual  fee  was  not  paid,  were 
intra  vires,  and  that,  so  long  as  such  rules  remained  in  force,  it 
was  not  competent  to  question  their  authority,  and.  Lord  Morris 
dissenting,  that  the  Court  could  not  interfere  with  their  enforce- 
ment. And  here,  although  there  is  so  little  similarity  between 
the  constitution  of  the  Board  of  Trade  and  that  of  the  Sydney 
Harbour  Trust,  it  may  be  argued  with  great  reason  that  it  is  not 
competent  to  question  the  authority  of  any  rule  made  under  the 
powers  given  to  the  latter  body  by  the  Act.  But  be  that  as  it 
may,  the  by-law  as  we  construe  it  does  not  come  within  the  cate- 
gory mentioned  by  Lord  Morris,  in  dissenting,  as  objectionable, 

(1)  (1894)  A.C.,  347. 
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H.  0.  or  A.    but  is  obvioiisly  a  reasonable  exercise  of  the  powers  conferred  by 

1906 

the  Act,  not  only  as  to  scope  and  as  to  subject  matter,  but  as  to 
the  character  of  its  provisions.  I  am  of  opinion,  therefore,  that 
whenever  there  is  such  a  negligence  or  default  on  the  part  of  a 
person  acting  under  the  authority  of  his  employer,  and  within 
the  scope  of  his  authority,  as  results  in  material  of  this  kind 
being  allowed  to  fall  into  the  port  with  his  knowledge  or  by 
his  default,  then  the  intention  is  to  make  the  owner,  w^ho  ought 
in  view  of  the  requirements  of  this  regulation  to  have  provided 
against  accident  by  appointing  careful  people  to  undertake  the 
duties,  responsible  if,  in  view  of  the  nature  of  the  case,  the  facts 
are  such  as  would  have  established  a  civil  complaint  of  negligence 
against  him  at  the  suit  of  any  other  person.  That  being  the  con- 
struction of  the  by-law  which  seems  to  me  the  right  one,  I  think 
that  the  by-law  is  consequently  intra  vires  and  reasonable. 

I  agree  with  His  Honor  on  the  further  question  that  the 
stipendiary  magistrate  should  not  have  satisfied  himself  by  merely 
stating  the  evidence  which  was  before  him,  but  should  have 
found  specifically  as  to  the  facts  and  made  a  ruling  upon  them, 
and  then  remitted  the  question  to  the  higher  Court  as  a  finding 
of  fact  and  law.  The  case  must  therefore  go  down  to  him  in 
order  that  these  requirements  may  be  fulfilled. 


Isaacs  J.  I  think  the  appeal  should  be  allowed,  and  agree  to 
the  order  suggested. 

As  to  the  facts  of  this  particular  case,  I  have  nothing  to  add 
to  what  has  fallen  from  the  learned  Chief  Justice.  But  on  the 
important  question  raised  as  to  the  validity  of  Regulation  139, 1 
propose  to  add  my  reasons  for  concurring  in  the  judgment  of 
the  Court. 

Having  regard  to  the  objects  of  the  Sydney  Harbour  Trust 
Act  1900,  the  public  character  of  the  Commissioners,  and  the 
nature  and  extent  of  their  powers  and  duties,  sec.  80  of  the  Act 
must  be  read  as  conferring  ample  authority  to  pass  a  regulation 
of  this  description.  By  the  express  words  of  that  section  regula- 
tions may  be  made  for  and  relating  to  the  following  subjects 
(inter  alia),  the  improvement  and  management  of  the  port,  any 
purpose  relating  to  the  convenience  of  shipping  or  of  the  public 
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within  the  port,  and  generally  for  duly  administering  and  carry-  ^-  C-  ^^  A. 
ing  out  the  powers  vested  in  the  Commissioners  by  the  Act. 
Those  powers  include  the  preservation  and  exclusive  control  of  Fkrrier 
the  port  and  its  proper  maintenance  for  navigation.  I  do  not  wilson 
entertain  any  doubt  that,  so  far  as  sec,  80  is  concerned,  it 
extends  to  such  matters  as  form  the  subject  of  the  regulation  in 
this  case.  It  is  however  contended  that  any  primd  facie 
authority  of  the  Commissioners  to  regulate  is  cut  down  by 
necessary  inference  from  sec.  86.  The  argument  is  that  sec.  86 
has  expressly  dealt  with  the  subject  of  rubbish  and  other 
material  getting  into  the  port,  and  the  legislature  having  taken 
the  question  into  its  own  consideration  and  defined  the  conduct 
that  is  to  be  penalised,  it  is  2dtra  vires  of  the  Commissioners  to 
extend  the  field  of  criminalty  by  making  that  an  offence  which 
Parliament  has  intentionally  left  innocent.  But  the  powers 
having  been  conferred  by  sec.  80  in  the  widest  terms  and  not 
anywhere  expressly  cut  down,  the  inference  relied  on  cannot 
arise  except  repugnancy  is  to  be  necessarily  implied.  Sec.  86  is 
a  general  provision,  the  primary  intent  of  which  is  plainly 
directed  to  the  prevention  of  pollution  or  obstruction,  from  the 
shore,  and  not  to  the  operations  of  lighters  or  to  materials  fall- 
ing from  them  into  the  port,  although  its  words  may  be  large 
enough  to  include  them  in  many  instances.  It  is  not,  in  my 
opinion,  a  reasonable  construction  of  that  section  to  hold  that  the 
legislature  deliberately  intended  by  its  provisions  to  exhaust  the 
whole  category  of  injurious  interference  by  this  means  and  to 
secure  immunity  to  the  introduction  of  all  substances,  however 
objectionable  and  in  any  quantity,  into  the  port,  provided  only 
there  was  no  contravention  of  sec.  86.  But  unless  that  is  so, 
there  is  no  implied  prohibition  against  providing  by  regulation 
that  lighters  are  not  by  the  negligence  or  recklessness  of  their 
owners  to  be  made  the  vehicles  for  discharging  what  the  regula- 
tion describes  as  "  ashes  and  other  material "  into  the  port  of 
Sydney.  The  reasoning  of  Lord  CampbeU  C.J.  in  Edmonds  v. 
The  Master  &c,  of  Watermen  and  Lightermen  (1)  seems  entirely 
apposite.  He  said : — **  The  by-law  is  not  necessarily  inconsistent 
with  the  provisions  and  directions  of  the  Act,  although  it  forbids 

(1)  24  L.J.M.C.,  124,  at  p.  128. 
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anything  which  the  Act  directed  to  be  done,  and  there  is  no  pro- 
vision of  the  Act  which,  the  by-law  being  enforced,  will  not  have 
its  full  operation." 

The  regulation  is  therefore  within  the  ambit  of  authority 
granted  to  the  Commissioners.  It  is  however  further  challenged 
as  being  unreasonable,  and  therefore  invalid.  The  unreason- 
ableness alleged  is  that  the  owner  of  a  lighter  may  be  held 
responsible  for  an  act  or  omission  which  he  neither  personally 
committed  nor  authorized,  and  which  he  never  even  knew  of, 
and  without  any  Tnens  rea  on  his  part.  At  first  glance  the 
argument  seems  to  have  weight,  but  not  when  all  the  circum- 
stances are  taken  into  consideration. 

The  Commissioners  with  the  approval  of  the  Governor  in 
Council  have  prohibited  the  employment  of  lighters  unless 
licensed  as  provided  by  the  regulation.  The  mode  prescribed  is 
to  grant  a  licence  to  the  owner  to  use  a  particular  lighter.  Con- 
siderations of  public  security,  order,  convenience,  health,  and 
revenue,  as  well  as  the  protection  of  the  port,  are  among  those 
which  may  properly  suggest  and  support  such  a  regulation.  But 
once  a  licence  is  issued,  it  is  impossible  to  dissociate  the  licensee 
from  the  use  of  the  licensed  lighter,  so  as  to  make  its  employ- 
ment a  matter  wholly  unconnected  with  him.  The  law  grants 
him  in  respect  of  his  lighter  a  privilege,  and  looks  to  him  to 
control  and  supervise  its  operations.  He  cannot  be  allowed  to 
take  the  benefits  and  escape  the  responsibilities  which  his  privilege 
imports.  He  is  not  bound  to  personally  direct  the  operations 
of  his  lighter,  he  has  the  choice  of  a  person  to  do  so  for  him, 
but  he  cannot  complain  if  he  is  asked  to  accept  the  ordinary 
consequences  of  acting  by  an  agent,  and  to  be  responsible  for 
that  agent's  wrongful  acts  or  omissions. 

If  the  agent  by  permission  or  acquiescence  is  instrumental  in 
transferring  ashes  or  other  materials  from  the  lighter  into  the 
port,  the  owner  may  justly  be  held  to  answer  for  it,  and  it  is,  in 
my  opinion,  no  justification  for  him  to  say  merely  that  he  was 
never  personally  concerned  in  the  specific  act  complained  of.  So 
also,  if  the  agent  by  reason  of  negligence  does  not  prevent  the 
material  from  falling  into  the  water.     The  case  is  still  stronger 
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against  the  owner  if,  in  circumetances  of  probable  risk  tt 
material  will  fall  into  the  port  unless  care  is  taken  to  a« 
he  neither  personally  directs  the  lighter,  nor  places  some 
person  in  control  of  it;  but  practically,  and  without  regi 
consequences,  abandons  his  duty  of  control.  In  any  of 
events  the  regulation  is  contTavened   because   the   matei 

"allnwo^  "    »A  fall   iritn  tV.a  «.>tA>-  f-.^<n   ihd  llnrhfcp    unrl    fha  . 
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find  no  justification  in  the  minds  of  reasonable  men,  the  Court 
might  well  say  '  Parliament  never  intended  to  give  authority  to 
make  such  rules ;  they  are  unreasonable  and  ultra  vires*  Bat 
it  is  in  this  sense,  and  in  this  sense  only,  as  I  conceive,  that  the 
question  of  unreasonableness  can  properly  be  regarded." 

The  reluctance  of  the  Court  to  declare  void  for  unreasonable- 
ness a  regulation  made  by  a  public  authority,  having  no  possible 
object  but  the  general  welfare,  naturally  approaches ^ts  extreme 
limit  when  the  regulation,  as  here,  is  required  by  the  legislature 
to  be  approved  by  the  highest  executive  authority  of  the  State, 
and  to  be  brought  under  the  direct  notice  of  Parliament  itself. 

When  all  the  circumstances  are  borne  in  mind  the  objection  of 
invalidity  for  unreasonableness  is  in  my  opinion  impossible  to 
sustain. 


Case  remitted  to  Magistrate. 

Solicitor,  for  appellant.  The  Crown  Solicitor  of  New  South 

Wales, 

Solicitors,  for  respondent,  Sly  &  Russell. 

C.  A.  W. 
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ON   APPEAL   FROM   THE  SUPREME   COURT  OF 

NEW  SOUTH  WALES. 

Mintrs'  Accident  Belt*/  Act  (N.S,  W.)  [No.  42  of  1900),  Hc.  6— A/tn^rt'  Aeddemt 
Rtlitf  {Amendment)  Act  {N.S,W,)  (JVu.  71  of  1901),  »w.  \(i—AUow€mct  to 
miner  permanently  dinahled — Discretion  in  committee — Construction  of  word 
*'  may  "  in  StcUute—Action  of  mandamiM — InierprelLaiwn  Act  {N.S.  W.)  {Ko, 
4  of  1897),  see.  23. 
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The  ^linera'  Accident  Relief  Act  1900,  which  was  passed  for  the  purpose  of    H.  C.  of  A. 
providing  for  allowances  to  persons  injured  by  mining  accidentSi  and  for  that  1906. 

purpose  to  provide  for  contributions  by  nune  owners  and  miners,  and  out  of  ^^*— ^ 

the  Consolidated  Revenue,  and  further  incidental  purposes,  provides  for  the        Smith 
constitution  of  a  committee  for  each  mine,  who,  by  sec.  6,  *'  may  grant  allow-      Watson. 

ances  in  accordance  with  the  Schedule  "  out  of  the  fund  provided  for  by  the         

Act  in  case  of  the  death  or  disablement  of  any  person  employed  in  or  about 
the  mine  by  accident  in  the  working  of  the  mine,  and  may  from  time  to  time 
vary  the  amount  so  granted,  but  so  that  such  amount  do  not  exceed  that 
specified  in  the  Schedule,  and  may  stop  the  payment  of  any  such  allowance. 
The  Schedule,  as  amended  by  a  subsequent  Act  of  1901,  provides :  **  The 
allowances  under  this  Act  shall  be  as  follows  :  **  and  then  specifies  the  sums 
to  bo  paid  in  the  various  cases  that  may  arise  as  the  result  of  accident, 
including,  in  the  case  of  permanent  disablement,  a  specified  weekly  sum  to 
the  person  disabled,  and  a  further  specified  weekly  sum  in  respect  of  each  of 
his  children,  if  any,  payable  to  the  person  disabled. 

A  miner  who  had  been  permanently  disabled,  and  who  had  been  granted  by 
the  committee  of  the  mine  the  weekly  sum  prescribed  by  the  Schedule  to  be 
paid  to  the  person  disabled,  brought  an  action  against  the  committee  claiming 
a  writ  of  mandamus  to  compel  them  to  grant  him,  in  respect  of  each  of  his 
children,  the  further  weekly  sum  prescribed  by  the  Schedule,  which  the 
committee  had  refused  to  grant.  He  also  claimed  the  same  amount  as  a  debt 
from  the  committee  personally. 

Htld  [IwMcs  J.  dissenting),  that  the  action  would  not  lie,  inasmuch  as  the 
committee  had  a  discretion  to  grant  or  refuse  an  allowance,  and  also  as  to  the 
amount  of  the  allowance  granted,  subject  to  the  maximum  prescribed  in  the 
Schedule.  Even  if  the  committee  were  of  opinion  that  the  case  was  one  of 
permanent  disablement,  they  were  not  bound  to  grant  an  allowance  at  all, 
nor,  if  they  granted  the  allowance  prescribed  for  the  person  disabled,  were 
they  bound  to  grant  any  sum  at  all  in  I'espeot  of  the  children. 

7'A«  Quttn  v.  Vestry  of  St.  PancraSt  24  Q.B.D.,  371.  considered  and  applied. 

Per  Isaacs  J. — The  context  of  the  word  '*may"  in  sec.  6  and  the  general 
scheme  of  the  Act  indicate  that  the  power  conferred  upon  the  committee  is 
coupled  with  a  trust  or  duty  to  pay  when  the  proper  occasion  arises,  and  as 
part  of  a  general  scheme  for  the  relief  of  miners  against  the  perils  of  their 
oocapation,  and,  therefore,  they  are  bound  to  grant  an  allowance  at  the  full 
rates  specified  in  the  Schedule  in  every  case  where  they  are  satisfied  that  the 
facts  exist  which  bring  the  claimant  within  one  of  the  classes  of  persons  for 
whom  provision  is  made  by  the  Act. 

Qwxrc  (per  totam  curiam)  whether,  if  the  committee  were  bound  to  make  the 
grant,  the  proper  remedy  would  be  to  proceed  by  action  of  mandamus  or  to 
apply  for  a  wvit  of  mandamus  at  common  law. 

Decision  of  the  Supreme  Court :  Watson  v.  Smith,  (1906)  6  S.R.  (N.S.W.), 
317,  reversed. 


^ 
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H.  C.  OF  A.  Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
^        Wales. 

Smith  The  appellants  were  the  members  of  a  committee  appointed 

•   vvatoon.     ^^^^^  t'he  Miners'  Relief  Acts  of  1900  and  1901.  The  respondent, 

a  miner,  having  been  permanently  disabled  by  an  accident  in  the 

mine,   applied   for  and   was  granted   an   allowance  of    twelve 
shillings  a  week. 

Sec.  6  of  the  Act  of  1900  gives  the  committee  of  a  mine, 
appointed  under  the  Act,  power  to  grant  allowances  in  accord- 
ance with  the  Schedule  in  case  of  death  or  disablement  of  a 
miner. 

By  sec  10  of  the  amending  Act  of  1901  the  Schedule  of  the 
Principal  Act  was  amended  by  providing,  in  the  case  of  permanent 
disablement  resulting  from  the  accident,  for  an  allowance  of 
twelve  shillings  a  week  to  the  miner  himself,  and  two  shillings 
and  sixpence  in  respect  of  each  of  his  children  until  the  child 
should  attain  the  age  of  fourteen  years  or  die. 

The  respondent  cwjcordingly  brought  an  action  in  which  he 
claimed  a  writ  of  mandamus,  commanding  the  appellants  as  the 
committee  to  grant  the  further  weekly  sum  of  two  shillings  and 
sixpence  in  respect  of  each  of  his  five  children,  the  total  amount 
claimed  being  £113  12s.  6d.  There  was  also  a  count  claiming  the 
same  sum  as  a  debt  from  the  appellants. 

The  appellants  demurred  to  both  counts,  on  the  gi-ounds  that 
the  committee  had  a  discretion  as  to  the  amount  of  the  allowance 
up  to  the  limits  mentioned  in  the  Acts,  and  therefore  there  was 
no  legal  right  to  a  writ  of  mandamus,  and  no  right  of  action  for 
the  amount  claimed. 

The  Supreme  Court  (consisting  of  Darley  C.J.,  Cohen  J.  and 
Pring  J.)  by  a  majority  (PHvg  J.  dissenting),  were  of  opinion 
that  both  counts  of  the  declaration  were  good,  and  overruled  the 
demurrer:   Watson  v.  Smith  (1). 

From  this  decision  the  present  appeal  was  brought  by  special 
leave. 

The  pleadings  and  the  various  sections  referred  to  are  sufli- 
ciently  set  out  in  the  judgments. 

(1)  (1906)  6  S.R.  (N.S.W.),  317. 
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Stephen  KC.  (H,  M.  Stephen  with  him),  for  the  appellants.  ^'  ^-  of  A. 
The  committee  have  a  discretion  not  only  as  to  the  granting  of 
an  allowance  in  the  first  place,  but  also  as  to  the  amount.     The       Smith 
Schedule,  read  in  conjunction  with  sec.  6  of  the  Principal  Act  of     watoon 

1900,  fixes  the  limit  of  the  amount,  but  does  not  otherwise  con-       

trol  the  discretion  of  the  committee.  They  are  bound  to  inquire 
into  the  matter  of  the  application,  but  they  may  come  to  the 
conclusion  that  under  the  circumstances  no  grant  should  be  made, 
even  though  they  find  that  the  applicant  was  permanently  dis- 
abled. There  is  nothing  in  the  Act  to  compel  them  to  make  the 
allowances  for  the  children. 

The  use  of  the  word  "may"  in  sec.  6  indicates  that  the 
committee  are  to  exercise  a  discretion :  Julius  v.  Lord  Bishop 
of  Oxford  (1).  The  matter  is  made  still  clearer  by  sec.  23  of 
the  Interpretation  Act  1897,  which  provides  that  whenever  a 
power  is  conferred  on  any  person  by  the  use  of  the  word 
"  may  "  the  power  is  to  be  exercised  at  the  discretion  of  that 
person.  Sec.  6  provides  that  the  committee  may  vary  the 
amount  granted  "  but  so  that  such  amount  do  not  exceed  that 
specified  in  the  schedule,"  which  obviously  implies  that  less 
than  the  scheduled  amounts  may  be  granted  in  the  first  instance. 
If  the  committee  may  vary  the  amount  granted,  and  even  stop  the 
payment  altogether,  it  is  difficult  to  suppose  that  the  legislature 
intended  to  withhold  from  them  the  power  to  grant  a  less  amount 
in  the  first  instance.  Similar  provisions  were  held  to  confer  a 
discretion  as  to  the  amount  as  well  as  the  granting  of  an  allow- 
ance in  TJie  Queen  v.  Vestry  of  St  Pancras  (2),  overruling  Tfie 
Qween  v.  Vestry  of  St  George's,  Southtuark  (3).  Mandamus  will 
not  lie,  whether  by  action  or  prerogative  writ,  to  compel  a  body 
to  exercise  its  discretion  in  any  particular  way :  Alter  oft  v.  Lord 
Bishop  of  London  (4).  Even  if  there  might  have  been  a  pre- 
rogative writ,  an  action  of  mandamus  will  not  lie  unless  it  is 
ancillary  to  some  right  of  action.  This  is  a  quasi-judicial 
tribunal.  The  action  of  mandamus  is  simply  an  additional 
remedy  given  by  the  Common  Law  Proced/ure  Act  for  enforcement 
of  a  right  of  action  that  existed  independently,  a  remedy  in  the 

(1)  5  App.  Gas.,  214,  at  p.  225.  (3)  19  Q.B.D.,  53.3. 

(2)  24  Q.B.D.,  371.  (4)  (1891)  A.C.,  666. 


V. 

Watson. 


806  HIGH  COURT  [1906. 

H.  C.  OF  A.  nature  of  specific  performance.  Where  a  prerogative  writ  would 
^^^*  lie,  the  action  would  not  [He  referred  to  sSmitk  v.  CJioriey 
Smith  District  Council  (1);  The  Qibeen  v.  Vestry  of  St  George's,  South- 
wark  (2) ;  Baxter  v.  London  County  Covuncii  (3) ;  Partridge  v. 
Genend  Council  of  Medical  Education  and  Registration  of  tiu 
United  Kingdom  (4).]  The  Supreme  Court  had  no  power  to 
review  the  discretion  of  the  committee. 

Bavin  (Holnuin  and  McWilliam  with  him),  for  the  respondent 
The  declaration  should  be  read  as  if  it  alleged  that  the  plaintiff 
was  permanently  disabled.  If  necessary,  an  amendment  should 
be  allowed :  Jacobs  v.  Smith  (5).  The  committee  treated  him  on 
that  basis,  and  the  case  was  argued  in  the  Supreme  Court  as  if 
that  had  been  admitted.  The  committee  were  bound  to  grant  the 
sums  fixed  by  the  Schedule,  both  for  the  applicant  himself  and 
his  children.  The  fact  and  nature  of  the  disablement  were 
matters  upon  which  the  committee  might  exercise  their  judicial 
discretion,  and,  unless  their  finding  was  obviously  a  denial  of 
justice,  it  would  have  been  conclusive.  But  the  Act  fixes  the 
amounts.  The  word  "  may  "  is  only  permissive  as  to  the  granting 
— it  is  imperative  as  to  the  amount  The  provisions  for  varying 
the  amounts  granted  and  stopping  the  payment  are  inserted  to 
enable  the  committee  to  rectify  a  mistake  or  to  modify  the 
allowances  in  accordance  with  changes  of  conditions  that  may 
subsequently  arise.  The  fund  formed  by  the  subscriptions  is 
really  an  insurance  fund,  in  which  all  persons  of  certain  classes 
are  entitled  to  participate  in  specified  degrees.  The  power  given 
to  the  committee  is  coupled  with  a  duty,  and  leaves  the  com- 
mittee no  discretion.  [He  referred  to  In  re  Municipal  DistriU 
of  Lambton  (6) ;  Ex  parte  Reay  (7).]  Sec.  23  of  the  Interpi^eta- 
tion  Act  1897  does  not  apply.  Here  the  only  question  is, 
whether  the  section  imposes  a  duty  or  a  power,  and  sec  23  is  not 
to  be  used  except  in  cases  where  the  words  confer  a  power  only. 
It  does  not  provide  that  the  word  "may"  always  confers  a 
discretion.     Moreover,  it  is  only  to  be  applied  where  the  context 

(1)  (1897)  1  Q..B.,  532.  (5)  8  N.S,W.  L.R.,  21. 

(2)  67  L.T.,  412.  (6)  20  N.S.W.  L.K.,  378. 

(3)  63  L.'J'..  767.  (7)  14  N.S.W.  S.C.R..  340. 

(4)  25Q.B.D.,  90. 
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does  not  otherwise  require.   Here  the  whole  of  the  context  points   H-  C-  ^^  ^ 

1906 

to  the  conclusion  that  an  absolute  duty  is  imposed  upon  the 
committee.     [He  referred  to  a  number  of  sections  of  the  Statute ;       Smith 
to  MacdougaU  v.  Pater  son  (1);  and  Jvliua  v.  Lord  Bishop  of    watson 

Oxfoi'd  (2).]     The  Queen  v.  Vestry  of  St,  Pancraa  (3),  applies       

only  to  the  particular  Statute  then  in  question.  Sec.  14,  pro- 
viding fqr  an  actuarial  calculation  at  certain  periods,  plainly 
suggests  that  tixed  amounts  were  to  be  granted;  it  gives  the 
Government  power  to  increase  the  amounts  if  it  is  found  that  the 
fund  is  able  to  bear  it.  No  such  calculation  could  be  profitably 
made,  or  would  be  necessary,  if  the  committee  might  arbitrarily 
reduce  the  amounts.  The  provision  in  sec.  6  that  the  allowances 
shall  be  in  addition  to  any  payment  under  the  rules  of  a  friendly 
society  would  also  be  rendered  nugatory. 

This  is  a  case  for  an  action  of  mandamus.  It  has  been  held  to 
lie  to  compel  registration  by  a  company :  Norria  v.  Irish  Land 
Company  (4),  and  to  compel  payment  of  money:  Ward  v. 
Lowndes  (5) ;  Webb  v.  Heime  Bay  Commissioners  (6). 
[Griffith  C.J.  referred  to  Bush  v.  Bevan  (7).] 
There  may  be  cases  in  which  a  prerogative  writ  would  lie  as 
well  as  an  action,  though  the  Court  will  not  grant  the  former 
where  the  latter  is  open.  It  will  lie  although  there  is  not  a 
right  of  action  existing  independently ;  it  is  not  ancillary  to  a 
right  of  action  for  damages :  Fotherhy  v.  Metropolitan  Railway 
Company  (8).  [He  referred  also  to  Common  Law  Procedure 
Act  (N.S.W.)  1899,  sec.  173;  Bullen  &  Leake,  Precedents  of 
Pleadings,  3rd  ed.,  p.  356 ;  Smith  v.  Chorley  District  Council 
(9) ;  Tlie  Queen  v.  Lamboum  Valley  Railway  Co,  (10) ;  Ex  parte 
Bourchier  (11)].  The  effect  of  the  earlier  authorities  is  that  the 
action  for  mandamus  was  given  as  a  remedy  for  the  neglect  by 
any  person  or  body  to  fulfil  a  statutory  duty,  and  was  intended 
to  be  exercised  by  any  person  for  whose  benefit  the  statutory 
duty  was  imposed.  Cases  since  the  Judicature  Act  in  England 
have  not  cut  down  the  authority  of  the  earlier  cases. 

(1)  21  L.J.C.P.,  27,  at  p.  31.  (6)  5  Q.B.,  642. 

(2)  6  App.   Cas.,   214,   at  pp.  222-  (7)  32  L.J.  Ex.,  54. 
228,  232.  (8)  L.R.  2  C.P.,  188. 

(3)  24  Q.B.D.,  371,  at  p.  376.  (9)  (1807)  1  Q.B.,  532,  at  p.  539. 

(4)  8  El.  k  Bl.,  512.  (10)  22  Q.B.1>.,  463. 

(5)  1  El.  &  SI.,  940.  (U)  13  N.S.W.  L.R.,  105,  at  p.  UO. 
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H.  c.  OF  A.       [Isaacs  J.  referred  to  Oloasop  v.  Heston  and  Ideworth  Local 

Board  (V) ;  The  Queen  v.  London  and  North   Western  Railway 

Smith       ^^^  Great  Western  Railway  (2);  Morgan  v.  Metropolitan  Rail- 

VVatoon      ^^'^^   Company  (3);  The  Queen  v.   Commissioners  of  Inland 

Revenue ;  In  re  Nathan  (4).] 

Stephen  K.-C.  in  reply. 

Cit?*.  ody.  vuU. 

Griffith  C.J.  The  Miners*  Accident  Relief  Act  1900  (No.  42 
of  1900),  is  entitled  "an  Act  to  provide  for  allowances  to  persons 
injured  by  mining  accidents  and  the  relations  of  persons  killed  or 
injured  by  such  accidents  ;  for  that  purpose  to  provide  for  con- 
tributions by  owners  of  mines  and  persons  employed  in  or  about 
mines,  and  out  of  the  Consolidated  Revenue  Fund;  and  for 
purposes  incidental  to  or  consequent  upon  those  objects."  The 
scheme  of  the  Act  is  this.  Sec.  4  provides  that : — "  For  each  mine 
there  shall  be  a  committee  consisting  of — (a)  an  inspector  of  mines 
appointed  by  the  Minister ;  and  (6)  three  persons  employed  in  or 
about  the  mine  and  appointed  for  the  prescribed  period  by  the 
persons  so  employed ;  and  (c)  two  persons  who  may  be  appointed 
by  the  owner  of  the  mine,  or  his  representative,  if  he  thinks  fit. 
Such  committees  shall  have  the  powers  and  duties  prescribed, 
and  may  exercise  those  powers  or  perform  those  duties  although 
the  committee  does  not  consist  of  the  full  number  of  members." 
Sec.  5  provides  that  the  owner  or  manager  of  a  mine  shall  deduct 
from  the  wages  of  each  miner  employed  in  the  mine  fourpence 
halfpenny  per  week,  "  and  shall  when  and  as  prescribed  pay  the 
aggregate  of  such  sums  to  the  committee  for  the  mine."  Sec  6 
provides  that  the  committee  "  may  grant  allowances  in  accordance 
with  the  Schedule  to  this  Act,  in  case  of  the  death  or  disablement 
of  any  person  employed  in  or  about  the  mine  "  by  accident  in  the 
working  of  the  mine,  "  and  may  from  time  to  time  vary  the 
amount  so  granted,  but  so  that  such  amount  do  not  exceed  that 
specified  in  the  Schedule,  and  may  stop  the  payment  of  any  such 
allowance."  The  section  contains  other  provisions  to  which  I 
will  call  attention  afterwards,  and  goes  on  to  provide  that — "  (2) 

(1)  12  Ch.  D.,  102.  (.3)  L.R.  3  C.R,  653. 

(2)  65  L.J.  Q.B.,  516.  (4)  12  Q.B.D..  461. 
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the  committee  shall  pay  any  allowances  so  granted  by  it  out  of   H-  C.  of  A. 
any  moneys  deducted  as  aforesaid  from  wages  and  paid  under 
this  Act  to  the  committee,  and,  so  far  as  such  payments  are       Smith 
insufficient,  out  of  any  moneys  paid  for  that  purpose  to  the     ^^tson. 
committee  by  the  board  constituted  under  this  Act,  and  shall 
each  fortnight  pay  any  moneys  in  its  hands  not  required  for 
such  allowances  into  the  fund  constituted  by  this  Act."     The 
Board  is  constituted  under  sec.  8.     Sec.  12  provides  that  there 
shall  be  "  constituted  a  fund  vested  in  and  to  be  administered  by 
the  board  and  called  the  *  New  South  Wales  Miners'  Accident 
Relief  Fund  *."     Towards  the  fund  the  owner  of  every  mine  is  to 
pay  a  specified  sum,  and  there  is  to  be  paid  out  of  the  consoli- 
dated revenue  an  amount  equal  to  the  aggregate  amount  paid  by 
owners  under  this  section,  and  also  by  the  committees  the  moneys 
received  by  them  not  required  for  allowances  granted  under  sec.  6. 
Sec.  14  provides  for  an  actuarial  examination  of  the  fund  in  order 
to  ascertain  its  solvency  being  made  once  in  every  five  years  and 
at  such  other  times  as  the  Minister  thinks  fit,  and  upon  the  certifi- 
cate of  the  person  making;  the  examination  the  Governor  may,  if 
circumstances  warrant  it,  increase  the  allowances  by  proclamation 
in  the  Gazette,  or,  if  it  appears  that  the  fund  is  likely  to  be 
insufficient,  he  may  reduce  the  allowances  if  necessary,  and  sub- 
sequently increase  them  jyro  rata,  provided  that  they  do  not 
exceed  those  prescribed.     The  Schedule  is  headed  "Scale  and 
conditions  of  allowances."    Then  it  goes  on :  "  The  allowances 
nnder  this  Act  shall  be  as  follows: — (1)  Where  death  results  from 
the  accident — (a)  if  the  deceased  was  married — (i.)  a  weekly  sum 
of  eight  shillings  payable  to  the  widow,  if  any,  while  unmarried ; 
(ii.)  a  weekly  sum  of  two  shillings  and  sixpence  in  respect  of 
each  child,  if  any,  of  the  deceased  until  such  child  attains  the  age 
of  fourteen  years,  or  dies,"  payable  to  the  widow  or  guardian ; 
"  (iii.)  a  weekly  sum  of  eight  shillings  per  week  payable  to  the 
guardian  of  the  motherless  children  of  the  deceased  until  no  child 
is  below  the  age  of  fourteen  years ;  (iv.)  a  sum  of  twelve  pounds 
in  respect  of  the  expenses  of  the  funeral  of  the  deceased."    Then 
follow  provisions  as  to  the  amounts  to  be  paid  where  the  deceased 
was  immarried,  and  as  to  the  persons  to  whom  they  are  to  be 

payable.    In  specifying  the  sums  to  be  paid  the  Schedule  nowhere 
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Becond  count  of  the  declaration  claimed  the  same  amount  as  a   H.  C.  of  a. 
personal  debt  on  the  part  of  the  defendants.     The  defendants        ^^^' 
demurred  to  the  declaration  substantially  on  the  ground  that       Smith 
under  the  Act  the  duty  of  the  committee  is  discretionary  only, 
that  they  have  a  discretion  to  make  a  grant  or  not  to  make  it, 
and  if  they  make  it  they  may  make  it  of  such  sum  as  they  think 
fit.     The  short  question  is,  what  is  the  true  construction  of  the 
Act? 

Before  further  dealing  with  the  language  of  the  Statute,  I 
should  refer  to  the  Interpretation  Act  1897  (No.  4  of  1897), 
which  by  sec  23  provides  that : — "  Whenever  in  an  Act  a  power 
is  conferred  on  any  person  by  the  word  *  may,'  such  word  shall 
mean  that  the  power  may  be  eicercised,  or  not,  at  discretion;  but 
where  the  word  *  shall '  conveys  the  power  such  word  shall  mean 
that  the  power  must  be  exercised."  So  far,  therefore,  as  that 
Act  applies,  whenever  the  word  "  may  "  is  used  in  conferring  a 
power,  it  must  be  read  as  if  it  were  "  may  at  their  or  his  dis- 
cretion." But  it  cannot  be  disputed  that  the  particular  Act  con- 
ferring the  power  may,  from  its  general  scope,  show  that  the  duty 
must  be  exercised,  and  that  there  is  not  an  arbitrary  discretion. 
In  that  respect  the  Interpretation  Act  does  not  alter  the  general 
rule  of  construction,  which  was  much  discussed  in  the  case  of 
JuLiua  V.  Lord  Bishop  of  Oxford  (1).  In  that  case  Lord  Selbome 
said  (2): — "The  language,  (certainly  found  in  authorities  entitled 
to  very  high  respect,)  which  speaks  of  the  words  'it  shall  be 
lawffidy  and  the  like,  when  used  in  public  Statutes,  as  ambiguous, 
and  susceptible  (according  to  certain  rules  of  construction)  of  a 
discretionary  or  an  obligatory  sense,  is  in  my  opinion  inaccurate. 
I  agree  with  my  noble  and  learned  friends  who  have  preceded  me, 
that  the  meaning  of  such  words  is  the  same,  whether  there  is  or  is 
not  a  duty  or  obligation  to  use  the  power  which  they  confer.  They 
are  potential  and  never  (in  themselves)  significant  of  any  obliga- 
tion. The  question  whether  a  Judge,  or  a  public  officer,  to  whom 
a  power  is  given  by  such  words,  is  bound  to  use  it  upon  any  par- 
ticular occasion,  or  in  any  particular  manner,  must  be  solved 
xUiunde,  and,  in  general,  it  is  to  be  solved  from  the  context,  from 
the  particular  provisions,  or  from  the  general  scope  and  objects, 

(I)  5  App.  Cas.,  214.  (2)  5  App.  Cas.,  214,  at  p.  235. 
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of  the  enactment  concerting  the  power."  In  the  present  case* 
therefore,  since  the  passing  of  the  Interpretation  Act  just  as 
before  it,  the  meaning  of  the  legislature  is  to  be  ascertained  from 
the  whole  of  the  language  used.  I  turn  again  to  the  words  of 
sec.  6  of  the  Act  of  1900.  It  begins  with  the  words  "  the  com- 
mittee of  any  mine  may  grant  allowances  in  accordance  with  the 
Schedule  to  this  Act."  It  is,  therefore,  in  the  discretion  of  the 
committee  to  say  whether  they  will  grant  an  allowance  or  not% 
It  is  not  disputed  that  they  have  a  discretion  to  this  extent,  if  it- 
may  be  properly  called  a  discretion.  There  is  a  clear  duty 
incumbent  upon  them  to  inquire  whether  the  facte  exist  to 
entitle  the  applicant  to  an  allowance,  but,  if  they  come  to  the 
conclusion  that  they  do  not  exist,  they  are  not  bound  to  grant 
an  allowance.  If,  however,  they  are  of  opinion  that  these  facts 
do  exist,  it  is  to  be  assumed  that  they  will  grant  an  allowance^ 
If  they  decline  to  entertain  the  application,  then,  notwithstand- 
ing the  discretionary  words  of  the  section,  they  will  be  compelled 
by  the  Court  to  do  so.  The  question  still  remains  whether,  if 
they  come  to  the  conclusion  that  it  is  a  case  of  disablement,  they 
are  bound  to  grant  an  allowance  at  all,  and,  if  so,  whether  they 
are  bound  to  grant  it  to  the  full  amount  stated  in  the  Schedale. 
The  difficulty  arises  from  the  use  of  the  words  "  in  accordai^ce 
with  the  Schedule  to  this  Act,"  and  the  words  in  the  Schedule 
itself.  The  committee  may  grant  the  moneys  in  accordance  with 
the  Schedule,  and  the  Schedule,  as  I  have  pointed  out,  says : 
''  the  allowances  under  this  Act  shall  be  as  follows :  "  and  then^ 
proceeds  to  state  a  fixed  sum  in  the  various  cases.  If  there  were 
no  more  in  the  Act,  this  would  afford  a  very  strong  argument* 
that  the  duty  of  the  committee  is  simply  to  inquire  whether  Uie 
facts  exist,  whether  it  is  a  case  for  the  granting  of  an  allowance,- 
and,  if  it  is,  to  grant  the  allowance  in  precise  accordance  with  the 
Schedule,  no  more  and  no  less.  But  that  is  not  all  that  there  is- 
in  the  Act.  Sec.  6  goes  on  to  say  that  the  committee  may  "  from 
time  to  time  vary  the  amount  so  granted."  I  stop  tliere  for  a- 
moment.  Primd  facie,  the  words  of  the  section  are  to  have  their 
ordinary  meaning.  Where  ther^  is  a  power  to  make  a  grant  and 
to  vary  the  amount  granted,  that  must  mean,  piHmd  facie,  by- 
increase  or  reduction  of  the  amount.   If  there  is  power  to  make  a 
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grant  and  to  vary  its  amount,  and  no  more  is  said,  then  there  is  H.  C.  of  A. 
clearly  a  power  to  increase  or  to  reduce  the  amount  gi-anted. 
But  the  section  goes  on  "  but  so  that  such  amount  do  not  exceed 
that  specified  in  the  Schedule."  That  rather  fortifies  than 
diminishes  the  force  of  the  argument  from  the  pHmd  facie 
meaning  of  the  words.  But,  if  the  committee  have  power  to 
increase  the  amount  so  as  not  to  exceed  the  amount  specified  in 
the  Schedule,  obviously  they  must  have  power  to  grant  a  less 
amount  in  the  first  instance.  The  section  goes  on  to  say :  "  and 
may  stop  the  payment  of  any  such  allowance."  That  certainly 
seems  to  suggest  that  they  are  not  bound  to  grant  an  allowance 
to  a  person  disabled  unless  they  think  the  case  one  in  which  they 
ought  to  grant  it. 

I'tum  to  the  Schedule  again  to  see  if  there  is  anything  there 
to  throw  light  upon  the  matter.  I  find  there  that  amongst  the 
allowances  are  those  for  burial  expenses,  which  are  the  same  in 
the  case  of  a  married  man  as  in  the  case  of  one  who  is  unmarried. 
In  each  case  the  words  are  as  follows  : — "  A  sum  of  twelve  pounds 
in  respect  of  the  expenses  of  the  funeral  of  the  deceased,"  payable 
to  some  person  approved  by  the  committee.  Primd  fcicie,  it  is 
improbable  that  it  was  intended  that  there  should  be  a  fixed 
obligation  to  pay  exactly  twelve  pounds  for  the  expenses  of  a 
funeral  in  every  case,  when  it  is  extremely  probable  that  the 
expenses  of  the  funeral  of  one  man  would  be  greater  than  those 
of  another  :  for  instance,  the  funeral  expenses  of  a  married  man 
with  a  family  and  marriage  connections  would  probably  exceed 
those  of  an  unmarried  man  with  no  connections.  But,  according 
to  the  contention  for  the  respondents,  the  committee  must  grant 
twelve  pounds  or  nothing.  Why  they  should  be  bound  to  grant 
an  allowance  for  such  expenses,  if  there  are  no  expenses  at 
all,  I  find  very  hard  to  understand.  Yet,  if  the  argument  is 
taken  to  its  fullest  extent,  as  soon  as  the  committee  find  that  a 
man  has  been  killed  by  accident  in  the  working  of  the  mine,  they 
are  bound  to  grant  a  sum  of  twelve  pounds  for  his  funeral 
expenses.  These  considerations  seem  to  negative  the  idea  that 
the  Statute  imposes  an  absolute  duty  to  grant  the  fixed  sum 
stated  in  the  Schedule. 

Two  other  provisions  to  which  I  will  call  attention  seem  to 
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H.  C.  or  A.  throw  some  more  light,  though  perhaps  not  a  great  deal,  upon 
the  construction  of  the  Statute,  One  of  these  is  in  sea  6,  part 
of  which  I  did  not  read  before.  "Any  such  allowance  shall 
be  in  addition  to  any  payment  under  the  rules  of  any  friendly 
society ;  and  the  amount  of  any  such  payment  shall  not  be 
affected  by  the  grant  or  payment  of  an  allowance  under  this 
Act."  It  is  suggested  in  favour  of  the  defendants'  view  of  the 
construction  of  the  Act,  that  in  determining  the  allowance  the 
committee  will  make,  they  would  naturally  take  into  considera- 
tion the  fact  that  provision  has  been  made  for  the  applicant  from 
the  funds  of  a  friendly  society,  and  that  therefore  it  is  only  right 
that  a  friendly  society  should  not  be  entitled  to  have  the  benefit 
of  any  allowance  made  under  the  provisions  of  the  Act  to  the 
person  injured.  The  committee  might  well  consider  whether, 
when  they  find  that  a  man  is  already  well  provided  for,  they  must 
grant  the  full  allowance  provided  by  the  Act.  The  other  pro- 
vision to  which  I  refer  is  in  sec.  7,  which  provides  that : — "  In  the 
determination  of  the  amount  of  compensation  payable  by  the 
owners  of  a  mine  in  any  action  under  the  Employer's  Liability 
Act  of  1897,  any  allowances  granted  under  this  Act  in  respect  of 
the  injury  complained  of  shall  be  taken  into  considemtion."  That 
may  suggest  that  allowances  under  this  Act  are  fixed  and 
definite ;  and  that,  considering  that,  in  this  view,  the  employer 
has  already  contributed  to  a  certain  extent  under  this  Act, 
regard  should  be  had  to  that  fact  in  reduction  of  the  amount  that 
should  be  awarded  as  compensation  by  a  jury.  Certainly  that 
suggestion  is  open.  But,  strangely  enough,  the  legislature 
in  the  following  year  altered  that  provision  by  substituting  the 
word  "  no  "  for  "  any,"  so  that  the  provision  then  became  that  no 
allowances  granted  under  the  Act  could  be  taken  into  considera- 
tion by  a  jury  in  such  an  action,  which  suggests  that  the 
legislature,  having  had  their  attention  drawn  to  the  fact  that  the 
allowances  granted  under  this  Act  were  of  an  uncertain  nature, 
thought  it  most  unfair  that  they  should  be  taken  into  considera- 
tion in  estimating  the  amount  of  compensation  under  the 
Employer's  Liability  Act,  It  was  suggested  that  the  legislature, 
having  had  their  attention  drawn  to  this  view  of  the  Act,  made 
a  provision  more  in  accordance  with  fairness  and  justice. 
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These   being  the  arguments  on  the  two  sides,  the   question   H.  C.  or  A. 
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remains  whether  the  primd  facie  interpretation  that  the  power       ^^^ 
given  to  the  committee  is  discretionary  is  excluded  by  neces-       Smith 
sary  implication  by  the  words  of  the  Schedule.     In  answering     \iv^atson. 
that  I  derive  some  assistance  from  the  decision  of  the  Court 
of  Appeal  in  The  Queen  v.   Vestry  of  St  Pancras  (1).     That 
was   a  case   in   which   officers   of  the  vestry   were  entitled  on 
retirement  to  a  retiring  allowance.     Sec.  1  of  the  Act  29  &  30 
Vict.  c.  31,  under  which  the  allowance  was  made,  provided  that 
the  vestry  of  a  parish  might,  "  at  their  discretion,  grant  to  any 
officer  in  their  respective  services,"  under  certain  circumstances, 
"  an  annual  allowance,  not  exceeding  in  any  case  two-thirds  of 
his  then  salary,  regard  being  had   to  the  scale  of  allowances" 
contained  in  the  Act.     Sec.  4  provided  that  the  allowance  to 
officers,  whatever  the  nature  of  their  remuneration  might  have 
been,  should   be  "  as   follows ;  (that  is  to  say),  To  any  person 
who  shall  have  served  ten  years  and  upwards,  and  under  eleven 
years,  an  annual  allowance  of  ten-sixtieths  "  of  his  salary  and 
an  addition  of  one-sixtieth  for  each  additional  year  of  service 
until   the   completion  of  forty  years,  when  the   annual  allow- 
ance of  forty-sixtieths  might  be  granted.     The  Court  of  Queen's 
Bench  held  that  the  vestry  must  grant  the  amount  stated  in 
those  sections  or  nothing,  but  the  Court  of  Appeal  held  that 
the  power  of  the  vestry  was  not  so  limited,  but  that  they  had 
a   discretion,   and  might  grant  any  amount  they  thought  fit, 
provided  it  did  not  exceed  the  prescribed  maximum.     The  words 
were  "  shall  be  as  follows,"  but  the  Court  held  that  the  section 
should  be  treated  as  merely  providing  a  maximum.     That  case^ 
however,  only  throws  a  side  light  on  the  question,  and  after  all. 
no  authority  is  necessary  for  the  proposition  that  you  must  have 
regard  both  to  the  Act  and  the  Schedule.     Having  regard  to  the 
consideration  to  which  I  have  called  attention,  that  the  words 
priTud  facie  confer  a  discretionary  power  to  vary  the  amount 
granted,  which,  I  think,  includes  power  to  increase,  I  cannot  see 
my  way  to  come  to  the  conclusion  that  the  committee  are  bound 
to  grant  an  allowance  at  the  fixed  rate  specified  in  the  Schedule, 
or  that  they  are  bound  to  grant  an  allowance  at  all  with  respect 

(1)  24Q.B.D.,  371. 
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to  the  children  of  the  person  injured,  if  they  think  it  is  not  a 
case  in  which  they  ought  to  do  so.  I  think,  therefore,  that  the 
case  for  the  plaintiff  fails  substantially. 

I  express  no  opinion  on  the  difficult  point  whether,  if  the 
plaintiff's  case  were  good,  it  would  be  a  case  for  an  action  of 
mandamus  or  for  a  writ  of  mandamus  at  common  law.  It  is 
quite  clear  that  the  second  count  is  bad. 

I  should  add  that  I  concur  in  the  reasoning  of  Pring  J.,  who 
did  not  agree  in  the  judgment  of  the  majority  of  the  Supreme 
Court.  In  my  opinion,  judgment  should  be  entered  for  tiie 
defendants  on  the  demurrer. 

I  should  add  this  also.  It  was  suggested  that  the  declaration 
should  be  read  as  if  it  alleged  that  the  defendants  had  deter- 
mined that  the  plaintiff  was  a  person  who  had  been  pei-manently 
disabled.  That  is  not  alleged  in  fact,  and,  in  my  opinion,  for  the 
reasons  I  have  given,  it  would  not  follow  that,  if  the  committee 
had  come  to  the  conclusion  that  the  plaintiff  was  permanently 
injured,  they  were  bound  to  grant  an  allowance  in  respect  of 
each  of  the  children.  It  is  quite  clear  that,  utitil  the  committee 
have  determined  that  a  man  is  permanently  disabled,  he  has  no 
claim  under  the  Minera'  Relief  (ATnendment)  Act,  which  gives 
the  right  to  an  allowance  in  respect  of  the  children  of  a  person 
who  is  permanently  disabled.  So  far  as  he  himself  is  concerned, 
the  allowance  is  the  same  whether  he  is  permanently  disabled 
or  not :  the  only  condition  is  disablement. 


Barton  J.  I  do  not  propose  to  refer  in  detail  to  the  sections  of 
the  principal  and  amending  Acts  involved  in  this  case,  seeing  that 
His  Honor  the  Chief  Justice  has  already  so  fully  stated  them. 

I  will,  first  of  all,  read  the  claim  made  by  the  plaintiff.  [His 
Honor  read  the  material  portions  of  the  declaration,  and  con- 
tinued.] The  defendants  by  their  demurrer  assert  as  a  matter  of 
law  that  the  first  count  is  bad,  because  no  action  lies  against 
the  committee  for  an  amount  in  excess  of  that  actually  granted 
by  them,  and  that,  under  the  circumstances  stated  in  the  first 
count,  a  mandamus  cannot  be  claimed  to  compel  the  committee 
to  exercise  their  discretion  in  any  particular  way,  and  that  the 
second  count  is  bad  because  it  discloses  no  cause  of  action,  nor 
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any  right  to  sue  the  committee  for  any  allowances  in  excess  of   H*  C.  of  A. 
those  granted  by  them,  and  that  under  the  Act  the  committee  had       s^^,^,^ 
a  discretion  as  to  the  amount  of  the  allowances  granted  by  them       Smith 
np  to  the  limit  mentioned  in  the  Acts,  and  an  action  will  not  lie     watson. 
against  them  in  respect  of  the  exercise  of  that  discretion.     The 
question,  therefore,  is  whether  the  committee  liave  the  discretion 
they  claim,  and  this  depends  on  the  construction  of  these  Statutes, 
and  particularly  of  sec  6  of  the  principal  Act  together  with  the 
Schedule. 

It  is  argued  that  great  weight  is  to  be  given  to  the  fact  that 
the  deductions  from  the  miners'  pay,  though  paid  into  the  fund, 
and  made  part  of  it,  are,  before  they  fall  into  the  fund,  reducible, 
(sec.  6  sub-sec.  (2)  )  by  the  amount  of  any  allowances  granted 
by  the  committee.  It  is  suggested  that  they  thus  become  an 
insurance  fund  specially  for  the  benefit  of  the  miners  or  their 
families  in  case  of  death  or  disablement,  and  that  this  considera- 
tion goes  far  to  show  that,  as  the  deductions  are  of  fixed  amount, 
it  is  intended  that  the  allowances  shall  be  fixed  also,  so  that  any 
discretion  as  to  their  quantuTn  within  and  up  to  the  prescribed 
limit  is  not  allowed  to  the  committee.  But  the  scheme  of  the 
Act  as  a  whole  deprives  this  suggestion  of  the  weight  it  seems  at 
first  sight  to  possess.  The  committee,  under  sees.  5  and  6  (2)  of 
the  principal  Act,  may,  no  doubt,  pay  allowances  out  of  these 
deductions,  handing  the  balance  over  to  the  fund.  But  if  the 
deductions  are  insufficient  for  that  purpose,  the  deficiency  is  to  be 
made  up  out  of  the  fund,  which  consists  of  the  balances  of  deduc- 
tions,' the  owners'  contributions  (one  half  those  of  the  miners), 
and  the  Government  contributions,  equal  to  those  of  the  owners. 
So  that  the  fund  consists  of  one  half  contributed  by  miners,  a 
fourth  contributed  by  owners,  and  the  remaining,  fourth  contri- 
buted by  the  Government,  with  first  recourse  for  payment  of 
allowances  against  the  miners'  half,  but  general  recourse  against 
the  whole.  And  in  the  composition  both  of  the  committees  and 
of  the  board,  the  owners  and  the  Government  are  represented  as 
well  as  the  men.  The  argument,  therefore,  founded  on  the 
primary  recourse  to  the  deductions  from  pay  becomes  a  very 
slender  one,  and  almost  speculative,  for  we  see  that  the  mine 
owners  and  the  public  are  primarily  concerned,  as  well  as  the 
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H.  C.  Of  A.  miners,  and  that  the  entire  fund  from  all  sources  is  really  for  the 
provision  of  allowances,  and  half  of  it  at  least  is  held  in  reserve 
Smith  to  meet  emergency  claims.  Its  administration  is  not  only  in  the 
hands  of  the  miners'  representatives,  but  also  in  the  hands  of  the 
representatives  of  the  owners  and  the  Government  Possibly  it 
might  have  been  more  just  to  make  the  whole  fund  in  amalgama- 
tion answerable  indiscriminately  for  the  allowances,  and  to  give 
the  employes  half  the  representation  on  the  board,  just  as  they 
have  half  in  the  committee.  But  these  are  considerations  for  the 
legislature  and  not  for  the  Court. 

Adverting  then  to  the  construction  of  sec.  6.  If  the  committee 
are  right  in  contending  that  they  have  a  discretion  to  determine, 
not  only  the  preliminary  fact  of  permanent  disablement,  but  also 
the  question  whether  there  shall  be  any  allowance,  an  action  will 
not  lie  by  reason  of  their  exercise  of  that  discretion,  however 
erroneous  the  particular  use  of  it  may  have  been. 

Now,  I  will  pass  over  the  discussion  that  took  place  on  the 
merely  technical  point  involving  the  sufficiency  of  the  prefatory 
averments  in  the  declaration  as  to  the  permanency  of  the  plain- 
titTs  disablement,  and  as  to  the  fact  that  the  committee  had 
determined  it  to  be  of  that  nature.  I  will  treat  the  declaration 
as  sufficient  in  these  respects,  and  deal  with  the  broader 
questions  in  controversy.  The  plaintiff,  then,  says : — "  You 
decided  that  I  was  permanently  disabled.  It  then  became  your 
duty  t-o  grant  me  an  allowance  of  twelve  shillings  a  week  for 
myself,  and  two  shillings  and  sixpence  a  week  for  each  of  my 
children.  The  law  gave  you  no  option.  But  you  gave  me  only 
part  of  my  due.  You  have  granted  and  paid  me  the  twelve 
shillings  a  week  on  my  own  account,  but  you  have  not  granted 
me  on  account  of  my  children  the  other  twelve  shillings  and  six- 
pence a  week  or  any  part  of  it.  I  am  entitled  to  a  writ  of 
mandamus  compelling  you  to  grant  me  two  shillings  and  six- 
pence a  week,  no  more  and  no  less,  on  account  of  each  child, 
and  I  am  also  entitled  to  a  verdict  against  you  for  payment  of 
the  amount  which  you  ought  to  have  granted  on  their  account — 
twelve  shillings  and  sixpence  per  week,  no  more  and  no  lesa 
When  you  decided  that  I  was  permanently  disabled,  it  was  your 
statutory  duty  to  grant  me  both  the  twelve  shillings  and  the 
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twelve  shillings  and  sixpence  as  one  entire  and  fixed  allowance."    H.  C.  or  A. 

Thus  it  appears  to  be  common  ground  that  the  committee,  now  ^ 
the  appellants,  have  a  discretion  to  determine  whether  a  person  is 
disabled,  and  whether,  if  so,  the  disablement  is  permanent.  The 
fii-st  real  dispute  is  whether,  given  that  initial  fact,  the  committee 
is  absolutely  bound  to  make  some  allowance.  If  they  are  not, 
cadit  qucestio.  If  they  must  grant  some  allowance,  but  have  a 
discretion  as  to  its  amount,  again  the  plaintiff  fails,  for  he  claims 
that  he  is  entitled  absolutely,  not  only  to  have  an  allowance 
granted,  but  to  have  it  granted  as  a  fixed  sum  of  two  shillings 
and  sixpence  for  each  of  his  five  children.  It  must  be  granted, 
and  is  not  to  be  an  allowance  of  anything  within  two  shillings 
and  sixpence  a  week  for  each,  but  just  that  two  shillings  and 
sixpence  a  week  each. 

Let  us  see,  then,  whether,  taking  the  declaration  as  duly  framed 
for  the  assertion  of  these  claims  and  as  being  also  true  in  fact, 
the  statutory  law  is  such  as  to  support  it.  Must  the  committee 
willy-nilly  do  both  of  two  things:  (1)  grant  an  allowance; 
(2)  make  that  allowance  precisely  two  shillings  and  sixpence  a 
week  for  each  child  ?  Failing  one  of  these  requirements,  the 
plaintiff  is  out  of  Court. 

As  to  the  first,  sec.  6  says  that  the  committee  for  the  mine 
"  may  grant  allowances,"  &c.  Of  course,  at  first  sight  this  does  not 
look  as  if  they  must  grant  them.  Nor  does  the  Acta  Interpreta- 
tion Act  help  the  plaintiff,  but  rather  the  committee,  if  it  helps 
either  party.  It  says,  in  sec.  23 — [His  Honor  read  the  section 
and  continued.]  The  meaning  of  that  is  clear  enough.  But  then 
it  is  only  presumptively  a  rule,  for  it  is  to  apply  "  unless  tlie 
contrary  intention  appears."  It  is  a  rule  of  construction,  and  not 
of  law.  See  Hardcastle  cm  Statutory  LaiL\  5th  ed.,  p.  10 :  "A 
rule  or  canon  of  construction,  whether  of  will,  deed,  or  Statute,  is 
not  inflexible,  but  is  merely  a  presumption  in  favour  of  a  par- 
ticular meaning  in  case  of  ambiguity."  If  then  there  is  an 
ambiguity  we  may  call  this  section  in  aid.  If  there  is  none,  it  is 
either  superfluous,  by  the  clearness  of  the  concurrent  intention, 
or  excluded  by  the  clearness  of  the  contrary  intention.  In 
London  and  North   Westermi  Itailway  Company  v.  Evans  (1) 

(1)  (1893)  ICh.  16,  at  p.  27. 
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Bowen  L J.  said  : — "  When  we  pass  from  private  grants  between 
individuals  to  titles  and  rights  created  by  an  Act  of  Parliament, 
the  exact  subject-matter  is  altered,  but  similar  rules  of  good 
sense  and  law  obtain  when  we  have  to  interpret  sections  which 
do  not  expressly  decide  the  matter.  These  canons  do  not  over- 
ride the  language  of  a  Statute  where  the  language  is  clear ;  they 
are  only  guides  to  enable  us  to  understand  what  is  inferential. 
In  each  case  the  Act  of  Parliament  is  all-powerful,  and,  when  its 
meaning  is  imequivocally  expressed,  the  necessity  for  mles  of 
construction  disappears  and  reaches  its  vanishing  point"  Adopt- 
ing this  lucid  statement,  we  find  that  if  the  Act  in  unequivocal 
language  not  only  gives  the  committee  the  power,  but  charges 
them  with  the  duty  of  granting  allowances,  when  they  have 
ascertained  the  fact  of  disablement,  this  section  (23)  cannot 
change  the  plain  English  of  the  Act  now  in  question,  nor  can 
it  change  the  plain  English  of  the  Act  in  the  other  event  of  its 
language  clearly  leaving  the  committee  with  the  mere  duty  of 
the  feo7i4  fide  exercise  of  their  discretion.  In  these  cases  statu- 
tory canons  of  interpretation  are  excluded  as  superfluous  even  if 
admissible.  But  in  the  third  event  of  our  finding  the  enactment 
obscure,  this  rule  of  construction  will  be  applied,  and  its  efibct,  if 
the  meaning  of  the  phrase  in  sec.  6  is  obscure,  is  to  solve  tiie 
matter  in  favour  of  the  committee. 

Let  us  turn  to  what  was  laid  down  in  the  case  of  Juliiis  v. 
Lo7*d  Bishop  of  Oxford  (1).  The  question  was  whether  the  Bishop 
could  be  compelled  by  mandamus  to  issue  a  commission  to  inquire 
into  the  conduct  of  a  clerk  in  holy  orders,  by  force  of  a  Statute 
which  prescribed  that  in  certain  events  it  should  be  lawful  for 
I  he  Bishop  of  the  diocese  to  issue  such  a  commission.  In  holding, 
as  the  Lords  did  unanimously,  that  this  enactment  gave  the  Bishop 
complete  discretion  to  issue  or  decline  to  issue  such  a  commission. 
Lord  Selbome  said  (2)  : — [His  Honor  read  the  passage  already  set 
out  in  the  judgment  of  Griffith  C. J.,  and  continued.]  Earl  Cairns 
L.C.  was  no  less  explicit.  He  said  (3) : — "  The  question  has  been 
argued  and  has  been  spoken  of  by  some  of  the  learned  Judges  in 
the  Courts  below  as  if  the  words  '  it  shall  be  lawful '  might  have 


(1)  5  App.  Cas.,  214.  (2)  5  App.  Cas.,  214,  at  p.  235 

(3)  5  App  Cas.,  214,  at  p.  222. 
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a  difterent  meaning,  and  might  be  differently  interpreted  in  dif-  ^-  C-  o'  '^• 
ferent  Statutes,  or  in  different  parts  of  the  same  Statute.   I  cannot 
think  that  this  is  correct.    The  words  *  it  shall  be  lawful  *  are  not 
equivocal.      They  are  plain  and  unambiguous.      They  are  words 
merely  making  that  legal  and  possible  which  there  would  other- 
wise be  no  right  or  authority  to  do.     They  confer  a  faculty  or 
power,  and  they  do   not  of  themselves  do  more  than  confer  a 
faculty  or  power.     But  there  may  be  something  in  the  nature  of 
the   thing  empowered  to  be  done,  something  in   the  object  for 
which  it  is  to  be  done,  something  in  the  conditions  under  which 
it  is  to  be  done,  something  in  the  title  of  the  person  or  persons  for 
whose  benefit  the  power  is  to  be  exercised,  which  may  couple  the 
power  with  a  duty,  and  make  it  the  duty  of  the  person  in  whom 
the  power  is  reposed,  to  exercise  that  power  when  called  upon  to  do 
so."   Lord  Penzance  in  his  speech  pointed  out  that  in  some  of  the 
cases  cited,  although  the  Statute  in  terms  had  only  conferred  a 
power,  the -circumstances  were  such  as  to  create  a  duty,  and  he 
said  (1) : — "  I  entirely  agree  with  what  has  fallen  from  the  Lord 
Chancellor  as  to  the  proper  and  legitimate  way  of  stating  the 
question   here   involved.     The  words  '  it  shall   be  lawful '  are 
distinctly   words  of    permission   only — they   are  enabling  and 
empowering  words.     They  confer  a  legislative  right  and  power 
on  the  individual  named  to  do  a  particular  thing,  and  the  true 
question   is  not   whether   they   mean  something  different,  but 
whether,  regard  being  had  to  the  person  so  enabled — to  the  sub- 
ject-matter, to  the  general  objects  of  the  Statute,  and  to  the 
person  or  class  of  persons  for  whose  benefit  the  power  may  be 
intended  to  have  been  conferred — they  do,  or  do  not,  create  a  duty 
in  the  person  on  whom  it  is  conferred,  to  exercise  it." 

The  words,  "  it  shall  be  lawful  "  and  the  word  "  may,"  when 
used  in  a  Statute,  are,  I  think,  equivalent  in  meaning,  and  all  that 
I  have  quoted  of  the  one  applies  to  the  other.  As  used  m  this 
enactment,  therefore,  they  are  unambiguous.  The  question  is 
whether  the  context,  the  subject-matter,  the  class  of  per^n  for 
whose  benefit  the  power  may  have  been  intended  to  be  conferred, 
add  to  this  power  a  duty  enforceable  by  action  for  debt  or 
damages,  or  by  mandamus,  not  merely  to  entertain  applications 

(I)  5  App.  Cab.,  214,  at  p.  229. 
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fl.  C.  OF  A.  for  grants  of  allowances,  but  to  make  them  whenever  the  fact  of 
permanent  disablement,  (for  example)  is  ascertained  by  the 
committee,  no  matter  how  strong  the  reasons  may  be  against  any 
grant.  Now,  I  confess  that,  after  a  searching  examination,  I 
cannot  find  anything  to  evince  the  creation  of  the  particular  duty 
asserted.  There  is  everything  to  show  that  the  power  to  grant 
or  refuse  was  one  intended  to  be  exercised,  but  there  is  nothing 
in  the  context  or  the  subject-matter  to  show  that  the  committee 
are,  once  the  initial  fact  is  found  by  them,  to  be  thenceforth  mere 
automata  to  register  the  grant  of  the  allowance.  The  fact  tbat 
the  power,  when  exercised,  must  be  exercised  for  the  benefit  of 
the  members  of  the  class  particularly  subject  to  accidents  in 
mines,  does  not  show  any  other  duty  than  that  of  examining  into 
each  case,  discovering  with  judicial  fairness  whether  a  grant  is 
justly  allowable  or  not,  and  as  we  shall  presently  see,  fixing  its 
amount  when  granted. 

If  the  matter  rested  here,  the  plaintiff  would,  in  my  opinion, 
have  failed  to  establish  his  case.  But  he  claims,  not  only  the 
grant  of  the  allowance  as  a  matter  of  coui-se,  but  that  he  is  entitled 
to  it  for  his  five  children  at  the  precise  rate  mentioned  in  the 
Schedule ;  that  the  committee  have  no  discretion  to  fix  the 
amount.  Though  it  may  not  be  incumbent  on  me  to  give  an 
opinion  on  this  part  of  the  case,  since  I  do  not  see  any  enforce- 
able duty  in  the  committee  to  grant  any  allowance  at  all,  still  it 
will  be  for  the  advantage  of  the  class  concerned  and  the  public 
that  our  opinions  on  the  question  raised  should  be  made  known, 
and,  as  we  heard  full  argument  upon  it,  I  proceed  to  ofi^er  mine. 

Now,  in  the  first  place,  the  existence  of  a  discretion  to  make  or 
withhold  a  grant  strengthens  any  implication  that  the  words  ajs 
to  its  amount  will  bear,  that  there  is  also  a  discretion  as  to  that 
amount,  because,  unless  the  language  is  plain,  it  would  not  seem 
very  reasonable  to  give  a  committee  power  to  say  "no"  alto- 
gether, and  yet  to  withhold  from  it  power,  if  it  says  "  yes,"  to 
say  how  much,  up  to  a  maximum,  it  will  give.  But  that  is  a 
consideration  which  cannot  apply  if  the  language  is  clear.  "  The 
committee  .  .  .  may  grant  allowances  in  accordance  with  the 
Schedule  to  this  Act  .  .  .  and  may  from  time  to  time  vary  the 
amount  so  granted,  but  so  that  such  amount  do  not  exceed  that 
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specified  in  the  Schedule,  and  may  stop  the  payment  of  such  allow-    H.  C.  of  A. 

ance,"  &c.   The  Schedule  begins: — "The  allowance  under  this  Act 

shall  be  as  follows  " :  and  then,  as  amended,  goes  on  to  specify  the 

fixed  sums  applicable  in  the  several  events  of  death,  disablement 

and  permanent  disablement.   It  is  argued  that  because  allowances, 

which  may  have  to  be  granted,  are  to  be  "in  accordance  with  " 

the  Schedule,  and  because  by  the  Schedule  the  allowance  under 

the  Act  "  shall  be  as  follows,"  all  discretion  to  gi'ant  in  the  first 

instance  any  sum  except  the  full  amount  is  taken  away.     That 

construction  would  be  very  reasonable  were  the  committee  not 

empowered  to  "  vary  the  sum  "  when  granted,  so  long  as  they  see 

to   it  that  "such  amount  do  not  exceed  that  specified  in  the 

Schedule,"  and  were  the  committee  not  also  empowered  to  stop 

the  payment  of  any  allowance.     The  injunction  not  so  to  vary 

any  amount  granted  as  to  make  it  exceed  that  in  the  Schedule, 

makes    it  clear   to  me   that   the   amounts   "  specified "   in   the 

Schedule  are  in  each  case  indications  of  a  maximum,  which  is 

the  ordinary  meaning  of  a  sum   not  to  be  exceeded.     If  the 

Act  requires  the  grant  of  the  maximum,  then  the  woi-d  "  vary  " 

must  be  twisted  from  its  usual  sense  and  made  to  mean  only 

"  reduce ; "  and  then  the  further  absurdity  would  occur  that  if 

"  vary  "  means  only  "  reduce  "  then  there  is  power  to  reduce  the 

amount  so  granted  but  so  as  not  to  exceed  the  only  amount  to  be 

granted,  which  would  necessarily  imply  a  power  to  make  an 

original  grant  exceeding  the  maximum  which  is  nevertheless  not 

to  be  exceeded.     On  the  other  hand,  if  the  power  to  grant  or  (as 

I  urge)  to  withhold,  is  also  a  power  to  grant  anything  up  to  that 

specified  in  the  Schedule,  i.e.  anything  up  to  the  maximum,  then 

the  power  to  vary  carries  its  natural  meaning,  viz.,  to  increase 

or  reduce,  the  limits  for  its  exercise  being  clearly  set.     And  only 

in  this  way  can  any  sense  or  meaning  be  given  to  the  proviso 

that  an  amount  when  varied  shall  not  exceed  that  specified  in 

the  Schedule.    The  result  of  this  construction  is  that  the  amount 

specified  in  the  Schedule  is  the  amount  not  to  be  exceeded,  i.e, 

the  maximum,  and  in  that  light  the  power  to  grant  allowances 

"  in  accordance  with  the   Schedule "   is  reconciled   with   every 

other  part  of  the  Schedule.    In  Tfie  Queen  v.  Tlie  Vestry  of  St 
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H.  C.  OF  A.  Pancnis  (1)  a  similar  construction  was  adopted  by  the  Court  of 
Appeal.  The  Act  under  construction  was  29  &  SO  Vict.  c.  31- 
There  was  a  section  giving  the  vestry  power  "at  their  discre- 
tion "  to  grant  to  officers  in  certain  cases  retiring  allowances  "not 
exceeding  in  any  case  two-thirds  "  of  their  then  salary,  "  regard 
being  had  to  the  scale  of  allowances"  thereinafter  contained. 
The  scale  was  in  a  subsequent  section,  which  enacted  that 
"  subject  to  the  provisions "  therein  contained  "  the  aUowance 
.  .  .  .  shall  be  as  follows."  Then  followed  the  allowances, 
beginning  at  ten-sixtieths  and  adding  one-sixtieth  for  each  year 
up  to  a  service  of  forty  yeara,  which  gave  forty-sixtieths.  Of 
course  it  was  held  that  the  vestry  had  a  discretion  as  to  grant- 
ing or  refusing  a  retiring  allowance.  But  it  was  also  held 
that,  notwithstanding  the  apparently  rigid  terms  of  the  section 
(like  the  Schedule  here)  ordaining  the  quantum  of  the  allow- 
ance, there  was  a  discretion  in  the  vestry  to  fix  the  amount, 
subject  only  to  the  two-thirds  restriction  and  the  scale  set 
out  in  the  same  section,  which  their  Lordships  held,  ba.sing 
their  decision  largely  on  the  words  "  not  exceeding,"  was  to  be 
treated  as  a  mere  maximum.  A  mandamus  was  issued  to  the 
vestry,  not  certainly  to  grant  a  fixed  retiring  allowance,  but  to 
consider  and  determine  the  application  made  by  the  officer.  And 
that  I  hold  to  be  the  limit  of  the  duty  of  the  appellants'  com- 
mittee in  this  case,  believing  with  Fry  L.J.  in  the  case  cited,  that 
"  the  discretion  is  infused  into  both  the  questions  whether  there 
shall  be  a  grant  and  what  shall  be  the  quantuTa  of  the  grant "  (2). 

I  cannot  find  anything  in  the  current  of  authorities  opposed  to 
the  view  I  take,  but  authorities  might  be  freely  cited  in  its  favour. 

Reference  was  made  in  argument  to  two  other  sections  of  the 
principal  Act.  The  first  of  these  was  sec  14,  cited  for  the 
plaintiff*.  It  provides  for  an  actuarial  examination  of  the  fund  to 
be  made  every  five  years;  and  that  the  Governor  acting  upon  an 
actuarial  certificate,  in  the*  one  event  of  the  sufficiency  of  the 
fund,  and  in  the  other  of  the  insufficiency  of  the  payments  and 
deductions  for  the  maintenance  of  the  specified  scale  of  allow- 
ances,  may  in  the  former  case  by  proclamation  "  increase  the 
allowances  for  such  period  and  to  such  rate  as  he  may  deem 

(1)  24  Q.B.D.,  371.  (2)  24  Q.B.D.,  371,  at  p.  379. 
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expedient " ;    or  may  in  the  latter  case,  by   like   proclamation   H.  C.  of  A. 

1  QOfi 

"  reduce  pro  rata  all  allowances  granted  and  to  be  granted  from 
such  date  for  such  period  and  to  such  extent  as  he  may  deem 
expedient."  But  the  Governor  may  by  proclamation  "  increase 
py^o  rata  such  allowances  so  reduced,  but  so  that  they  do  not 
exceed  those  prescribed."  It  was  argued  that  this  section  showed 
that  the  allowances  under  what  may  be  called  the  normal  state 
must  be  those  and  those  only  stated  in  the  Schedule.  I  have 
been  unable  to  follow  that  argument,  and  my  opinion  is  not 
shaken  that  the  allowances  specified  in  the  Schedule  denote  the 
Diaxixnum  amounts  to  be  awarded  where  sec.  14  is  not  put  in 
operation. 

The  remaining  provision  specially  mentioned  in  argument  was 
sec.  15  (6),  reading  thus  : — "  The  Governor  may  make  regulations 
prescribing  the  applications  and  inquiries  to  be  made  before  allow- 
ances are  gi'anted,  and  regulating  the  procedure  at  such  inquiries." 
This  enactment  cei-tainly  points  at  an  intention  in  the  Act  that 
applications  for  allowances  are  to  be  the  subject  of  inquiry  accord- 
ing to  some  method  of  procedure — that  is,  an  inquiry  of  a  judicial 
kind.  It  is  an  inquiry  precedent  to  the  grant  of  an  allowance. 
The  plaintiff  urges  that  it  relates  merely  to  the  finding  of  such  a 
fact  as  disablement.  But  it  is  of  much  more  importance  than 
that.  The  ascertainment  of  such  a  fact  is  nowhere  in  the  Act 
described  as  the  grant  of  an  allowance,  nor  can  I  find  any  words 
to  justify  such  a  construction.  The  inquiry  must  be  as  to  the 
whole  question  of  the  granting  of  an  allowance.  That  being  so, 
whether  it  includes  the  question  of  the  quantum  or  not,  as  I 
think  it  must,  it  in  any  case  strongly  assists  a  construction  fatal 
to  the  plaintiff  s  contention. 

I  am  of  opinion  that  the  plaintiffs  declaration  does  not  disclose 
any  case  on  which  he  can  succeed  in  this  action,  either  as  to  the 
claim  of  a  mandamus,  or  as  to  his  money  claim ;  and  that  the 
appeal  ought,  therefore,  to  be  upheld,  and  the  appellants*  de- 
murrer allowed. 


Isaacs  J.     For  the  pui-poses  of  this  case,  which  arises  upon  a 

demurrer  to  the  declaration,  the  following  facts  must  be  assumed. 

The  plaintiff  is  a  miner,  and  was  in  fact  permanently  disabled 
VOL.  IV.  54 
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H.  C.  OF  A.  primarily  by  an  accident  occurring  in  or  about  ttie  working  of 

1906.       ^j^^  mine,  and  the  defendants,  who  are  the  committee  for  the  mine 

SMrru       constituted  under  the  Miners'  Accident  Relief  Act  1900,  granted 

Watsok      ^^™  *^  allowance  of  twelve  shillings  per  week  as  a  disabled 

person,  but  have  refused  to  grant  him  anything  in  respect  of  his 

children  imder  the  age  of  fourteen  year&     The  plaintiff  claims  a 

mandamus  to  compel  the  defendants  to  grant  the  allowance  for 

the  children,  or  alternatively  the  money.     The  defendants   by 

their  demurrer  object  that  the  declaration  discloses  no  cause  of 

action.     As   the  pleadings  stand  I  agree  with  the  defendants' 

contention  on  the  ground  that  it  is  not  alleged  by  the  declaration 

that  the  defendants  have  determined  as  a  matter  of  fact  that  the 

plaintitf*s  disablement  is  permanent. 

The  Act,  as  amended,  draws  a  distinction  between  disablement 
and  permanent  disablement — in  the  one  case  the  allowance  is 
twelve  shillings  per  week  for  the  man  himself,  and  two  shillings 
and  sixpence  per  week  for  each  child  until  the  child  reaches  14 
years  or  dies.  As  I  shall  more  precisely  indicate  further  on,  the 
Act  leaves  it  to  the  committee  to  decide  as  to  the  disablement,  its 
extent  and  cause,  and,  until  the  committee  has  decided  in  favour 
of  the  person  injured,  he  has  no  right  to  any  allowance ;  until 
therefore  the  committee  decides  that  the  plaintiff  is  permanently 
disabled  he  has  not,  in  my  opinion,  any  right  to  an  allowance  in 
respect  of  his  children ;  strictly  speaking  therefore  the  demurrer 
should  succeed  on  the  pleadings  as  they  stand.  This,  however, 
was  not  the  point  aimed  at  by  the  demurrer,  nor  the  question 
debated  in  the  Court  below.  Mr.  Bavin  for  the  plaintiff  asked 
for  leave  to  amend  by  alleging  substantially  that  the  committee 
had  decided  that  the  plaintiff  was  permanently  disabled.  The 
argument  proceeded,  and  we  have  now  to  determine  this  case  on 
the  assumption  that  the  suggested  amendment  was  made.  It  may 
be  that  the  amendment  should  have  included  other  findings  by 
the  committee  as  to  the  number  and  age  of  the  children.  But,  on 
the  hypothesis  that  all  such  amendments  are  made,  the  broad 
question  that  presents  itself  is  this : — Assuming  a  mine  committee 
finds  as  a  fact  that  a  miner  is  killed  or  disabled  primarily  by  an 
iiccident  in  a  mine,  are  the  allowances  mentioned  in  the  Act  then 
-a  matter  of  right,  or  a  matter  of  grace  to  be  given  or  withheld 
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at  the  uncontrollable  will  of  the  committee  ?     My  diflSculty  in   H-  C.  op  A. 
answering  this  question  arises  from  the  imperfect  way  in  which 
the  legislative  intention  has  been   expressed.     The   defendants       Smith 
contend  that  the  allowances  are  in  such  a  case  a  pure  matter  of     ^y  II 

grace.     They  rely  greatly  on  the  word  "  may  "  in  sec.  6  of  the       

Act  of  1900.  ^'^^' 

The  first  argument  to  support  their  contention  as  to  this  con- 
sists of  a  reference  to  sec.  23  of  the  Intei-pretation  Act  1897, 
which  is  said  to  control   the   matter,  and  is  as   follows — [His 
Honor  read  the  section  and  continued].     It  will  be  observed  that 
this  section  is  limited  in  its  application  to  the  grant  of  a  power, 
and  not  to  a  duty  or  trust  which   may  accompany   a  power. 
If  sec.  6  of  the  Miners*  Accident  Relief  Act  1900  confers  merely 
a  power  unaccompanied  with  a  trust  or  duty,  tlien  the  word 
"may"  in  that  section  would  probably  be  affected  by  sec.  23  of  the 
Interpretation  Act     The  contention  I  am  dealing  with  is  also    . 
rested  on  the  ordinary  rule  of  interpretation  as  laid  down  in  the 
case  of  Julitia  v.  Lard  Bishop  of  Oxford  (1).  But  though  the  word 
"  may  "  is  in  itself  potential  merely,  the  words  of  Earl  Gdirns 
L.C.  (2)  are  quite  in  point  here.     His  Lordship  says,  speaking  of 
the  words  "  it  shall  be  lawful": — "  They  confer  a  faculty  or  power, 
and  they  do  not  of  themselves  do  more  than  confer  a  faculty  or 
power.     But  there  may  be  something  in  the  nature  of  the  thing 
empowered  to  be  done,  something  in  the  object  for  which  it  is 
done,  something  in  the  conditions  under  which  it  is  to  be  done, 
something  in  the  title  of  the  person  or  persons  for  whose  benefit 
the  power  is  to  be  exercised,  which  may  couple  the  power  with  a 
duty,  and  make  it  the  duty  of  the  person  in  whom  the  power  is 
reposed,  to   exercise   that  power  when  called  upon  to  do  so." 
Every  word  of  that  passage  appeals  to  me  as  singularly  appro- 
priate to  the  present  case.     The  real  question  to  my  mind  there- 
fore is,  does  sec.  6  of  the  Miners'  Accident  Relief  Act  1900,  taken 
in  connection  with  the  rest  of  the  legislation  on  the   subject, 
simply  confer  a  .bare  power,  or  does  it  confer  a  power  to  be 
exercised  as  a  trust  or  duty  to  pay  when  the  proper  occasion 
arises,  and  as  part  of  a  general  scheme  for  the  relief  of  miners 
against  the  perils  of  their  occupation — a  scheme  analogous  in 

(1)  5  App.  Cos.,  214.  (2)  5  App.  Cos.,  214,  at  pp.  222,  223. 
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H.  C.  or  A.  some  res^^ects  to  what  is  sometimes  known  as  a  scheme  of 
management  ?  The  distinction  is  well  established  in  equity.  I 
Smith  ^'^^^y  r<^fer  to  some  authorities  to  illustrate  the  distinction  adverted 
W  ^  V  ^'  ^'*  Lewin  on  TiniHtH,  11th  ed.,  p.  749,  the  following  passage 
occurs : — "  Where  tlie  power  is  accompanied  with  a  duty,  and 
meant  to  be  exercised  (as  a  power  of  leasing)  the  Court  will  com- 
pel the  execution  or  execute  it  in  the  place  of  the  trustees." 

Of  course  in  this  case  the  Court  cannot  itself  execute  a  statu- 
tory duty  expressly  deputed  to  the  special  body  created  by  the 
legislature  for  the  purpose.  The  passage  continues : — "  So  where 
the  trustees  had  a  power  of  sale  *  if  they  should  consider  it  advis- 
able, but  not  otherwise,'  it  was  held  that  the  power,  though 
discretionary  inform,  was  given  to  the  trustees  for  the  purpose  of 
the  will,  and  if  those  purposes  could  not  be  effected  without  the 
exercise  of  the  power,  they  were  bound  to  exercise  it."  The  case 
in  which  that  was  held  was  Nichisaon  v.  Cockill  (l),a  decision  of 
Lord  Chancellor  Weatbuin/.  Tempest  v.  Lord  Cainoys  (2),  was  a 
case  where  a  testator  gave  to  his  trustees  a  special  power  of 
leasing  at  their  absolute  discretion,  which  formed  part  of  a 
special  scheme  of  management  of  his  mansion  house  and  estate 
for  a  limited  period.  It  was  held  by  Earl  Cairns  L.C.,  in  a  suit 
for  the  execution  of  the  trusts  of  the  will,  that  the  Court  would 
compel  the  trustees  to  exercise  the  power  of  leasing.  Some  years 
later  in  1882  a  case  arose  between  the  same  parties,  reported  also 
as  Tempest  v.  Lord  Cavioys  (3),  where  Jessel  M.R.  said  : — "  In  all 
cases  where  there  is  a  trust  or  duty  coupled  with  a  power  the 
Court  will  then  compel  the  trustees  to  carry  it  out  in  a  proper 
manner  within  a  reasonable  time."  In  re  Courtier;  Coles  v. 
Courtier  (4),  was  a  case  on  the  other  side  of  the  line.  Trustees 
were  given  authority,  provided  they  should  deem  it  advisable^ 
to  sell  certain  leaseholds,  invest  the  proceeds,  and  allow  the 
widow  of  the  settlor  to  receive  the  income  during  her  life. 
Cotton  L.J.  said  (5) : — "  This  power  is  not  a  part  of  a  general  trust 
for  the  management  of  the  estate ;  it  is  a  mere  discretion  given 
to  the  trustees.  It  is  true  that  in  such  cases  as  Nickisson  v. 
Cockill  (1)  and   Tempest  v.  Lord  Camoys  (2),  where  there  was 

(1)  3  De  G.  J.  &  S.,  622.  (4)  .34  Ch.  D.,  136. 

(2)  21  Ch.  D.,  576.  (5)  34  Ch.  D.,  136,  at  p.  140. 

(3)  21  Ch.  D.,  671,  at  p.  578. 
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what  appeared  to  be  a  discretionary  power,  the  Court  dealt  with   H.  C.  of  a. 

it  as  part  of  a  trust  for  management  of  the  estate,  and  interfered 

with  the  trustees  discretion.     But  those  cases  were  decided  on       Smith 

the  special  terms  of  the  will ;  the  Court  considered  the  power     w^lj^jj 

introduced  in  the  trust  for  management,  as  part  of  the  trust. 

But  it  is  clearly  settled  law  that  where  the  trustees  have  a  power 

as  distinguished  from  a  trust,  although  the  Court  will  prevent 

them  from  executing  the  power  unreasonably,  it  will  not  oblige 

them  to  exercise  it"     And  Bowen  L.J.  said  (1): — "Ought  we  to 

direct  the  surviving  trustee  to  exercise  the  power  of  sale  given  to 

the  trustees  by  the  will  ?    Is  the  authority  part  of  a  general  trust 

of   management  ?     If  so,  it  might  fall  within  the  principle  of 

Tempest  v.  Lord  Camtyya  (2).     One  can  understand  where  the 

machinery  for  management  of  the  estates  is  given  to  the  trustees 

by   will,  and  the  Court  undertakes  to   enforce   the   trusts   for 

management,  it  is  right  for  it  to  compel  the  trustees  to  utilize 

the  machinery  entrusted  to  them.     It  does  not  appear  to  me  that 

this  is  a  case  like  that ;  it  is  clearly  a  mere  discretion  given  to 

the  trustees  with  which  the  Court  will  not  interfere." 

I  proceed  now  to  consider  to  which  class  this  case  belongs, 
"  a  bare  and  naked  power ;  or  a  power  coupled  with  a  trust  or 
duty."  The  Act  No.  42  of  1900  is  intituled  "  An  Act  to  provide 
for  allowances  to  persons  injured  by  mining  accidents  and  the 
relations  of  persons  killed  or  injured  by  such  accidents  ;  for  that 
purpose  to  provide  for  contributions  by  owners  of  mines  and  per- 
sons employed  in  or  about  mines,  and  out  of  the  Consolidated 
Revenue  Fund;  and  for  purposes  incidental  to  or  consequent 
upon  those  objects." 

By  sec.  2  **  wages  includes  all  earnings  by  persons  arising  from 
any  description  of  piece  or  other  work,  either  above  or  below 
ground,  in  or  about  the  mine."  Sec.  4  provides  for  a  constitution 
of  committees.  Sec.  6  provides : — "The  owner  or  manager  of  each 
mine  shall,  on  pay  day,  deduct  from  the  amount  then  payable  for 
or  on  account  of  wages  in  respect  of  the  employment  at  any  time 
since  the  next  preceding  pay  day  of  any  person  in  or  about  the 
mine  the  sum  of  fourpence  halfpenny  for  each  week  of  such 
employment,  and  shall  when  and  as  prescribed  pay  the  aggregate 

U)  34  Ch.  D.,  136,  at  p.  141.  (2)  21  Ch.  D.,  676. 
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H.  C.  OF  A.  of  such  sums  to  the  committee  for  the  mine."    It  will  be  observed 

1006 

that  the  deduction  is  compulsory  both  on  the  owner  and  the 
Smith  miner ;  the  one  to  deduct  and  pay  over  to  the  committee,  the 
Watoon  other  to  suffer  the  deduction  of  money  then  payable  for  wages. 
The  sum  fixed  for  deduction  is  fourpence  halfpenny  per  week. 
The  section  as  a  whole  bears  the  impress  of  an  opinion  or  calcu- 
lation of  the  legislature  that  the  sum  fixed  would  be  sufficient  to 
assure  certain  benefits  to  the  miners,  and  the  compulsive  char- 
acter of  the  deduction  naturally  connotes  a  right  to  some  definite 
return  or  consideration  for  it.  That  return  or  consideration 
appeai-8  in  the  next  section.  Sec.  6  begins  by  providing  that 
"  the  committee  for  any  mine  may  grant  allowances  in  accordance 
with  the  Schedule  to  this  Act,  in  case  of  the  death  or  disablement," 
&c.  If  the  section  stopped  there,  I  think  it  would  be  beyond 
argument  that,  once  the  committee  granted  allowances  at  aJl, 
they  would  have  to  grant  them  "  in  accordance  with  the 
Schedule"  to  the  Act,  neither  more  nor  less.  Turning  to  the 
Schedule,  we  find  it  is  headed  "  Scale  and  conditions  of  allow- 
ances." It  then  proceeds  to  state  : — "  The  allowances  under  the 
Act  shall  be  as  follows ; "  and  then  it  proceeds  to  describe  the 
allowances.  The  scale  is  divided  and  subdivided ;  there  w^ere 
under  the  original  Act  two  main  divisions — the  first  applied  in 
case  of  death,  the  second  in  case  of  disablement.  The  case  of 
death  is  subdivided  according  to  whether  the  deceased  was 
married  or  unmarried.  The  allowances  in  the  case  of  a  married 
man  who  was  killed  are  again  apportioned  between  his  widow 
(if  any),  his  children  under  14  (if  any),  the  guardian  of  his 
motherless  children  until  the  youngest  is  14;  and  lastly  funeral 
expenses,  specific  sums  being  mentioned  in  the  Schedule.  If  the 
deceased  were  unmarried,  the  allowances  are  in  certain  cases  to 
his  mother,  or,  if  she  be  dead,  or  if  she,  in  the  words  of  the 
Schedule,  "  is  not  entitled  to  an  allowance,"  then  to  his  sister  or 
sisters,  also  to  the  children  of  his  mother  or  sister  or  sisters  up  to 
14  in  certain  cases ;  and  we  find  lastly  funeral  expenses. 

In  the  case  of  disablement  there  is  provided  simply  a  weekly 
sum  of  12s.  for  the  disabled  person. 

Under  the  amending  Act  a  further  division  is  made,  namely, 
where  the  disablement  is  permanent,  and  in  that  case,  besides  the 
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128.  payable  to  the  person  disabled,  there  is  the  weekly  sum  of  H.  C.  of  a. 
28.  6d.  for  each  child  up  to  14  as  already  mentioned.  The  sums  ^ 
are  specifically  fi^ed  in  the  Schedule  for  each  person  or  group  of  smith 
persons  indicated  as  beneficiaries,  consequently,  if  the  section 
went  no  further  than  enabling  a  grant  to  be  made  in  accordance 
with  the  Schedule,  it  seems  to  me  a  hopeless  argument  that  a 
grant  of  a  less  amount  would  be  in  accordance  with  the  Schedule. 
The  defendants  contend,  however,  that  they  are  at  liberty  to 
make  a  grant  of  a  smaller  allowance  than  that  enacted  by  the 
Schedule,  and  yet  they  say  that  it  wilj  be  in  accordance  with  the 
Schedule.  They  also  contend  that,  notwithstanding  the  compul- 
sory payment  previously  referred  to,  and  notwithstanding  they 
arrive  at  the  conclusion  that  a  man  suffered  death  or  disablement 
from  the  cause  specified  in  the  Act,  they  may,  if  they  choose, 
abstain  from  making  any  grant  at  all.  This  argument  is  rested 
on  the  word  "  may  "  and  also  on  the  provision  in  sec.  6  that  they 
*'  may  from  time  to  time  vary  the  amount  so  granted  but  so  that 
such  amount  do  not  exceed  that  specified  in  the  Schedule  and 
may  stop  the  payment  of  any  such  allowance."  These  words 
taken  by  themselves  are  undoubtedly  very  large,  and,  apart  from 
the  rest  of  the  Act,  would  clearly  be  open  to  the  construction  the 
defendants  put  upon  them,  namely: — That  the  committee  are 
placed  in  a  position  of  absolute  discretion,  with  no  check  imposed 
by  law  except  that  of  good  faith  and  the  prohibition  against 
exceeding  the  amount  in  the  Schedule,  with  no  guiding  principles 
indicated  to  them  upon  which  they  ought  to  act  in  varying  the 
allowances,  with  no  standard  or  rule  suggested  by  the  Act,  with 
nothing  in  fact  except  their  own  personal  view  and  opinion  of 
the  situation  to  regulate  their  stoppage  of  all  payments  what- 
ever. That  would  assuredly  lead  not  only  to  uncertainty  in  each 
mine,  but  to  difierence  of  treatment  in  different  mines,  instead  of 
comparative  certainty  and  equality  of  benefits  where  there  was 
similarity  of  the  conditions  contemplated  by  the  Act. 

The  second  sub-section  of  sec.  6  may  I  think  bear  a  double 
aspect.  It  may  be  regarded  in  a  light  favourable  to  the  defen- 
dants ;  but  it  may  also  be  used  as  an  argument  for  the  plaintiff 
as  indicating  the  intention  of  Parliament  that  the  allowances 
under  this  Act  were  to  be  real  additional  benefits,  and  not  to  be 
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support  this  view.  Sec.  7  of  the  principal  Act  as  it  originally  ^-  C.  of  A. 
stood  was  in  these  terms  : — In  the  determination  of  the  amount 
of  compensation  payable  by  the  "  owner  of  a  mine  in  any  action 
under  the  Employers'  Liability  Act  of  1897,  any  allowances 
granted  under  this  Act  in  respect  of  the  injury  complained  of 
shall  be  taken  into  consideration."  I  find  it  difficult  to  under- 
stand why  the  legislature  should  have  insisted  upon  deducting 
permanently  and  in  full  an  allowance  which  might  be  varied  to 
a  nominal  sum  or  taken  away  altogether.  For  instance,  in 
calculating  the  compensation  under  the  Employers*  Liability 
Act,  if  the  estimated  earnings  of  a  person  in  the  same  grade 
were  arrived  at  upon  the  basis  of  a  wage  of  £2  12s.  a  week,  and 
the  plaintiff  were  granted  an  allowance  of  12s.  a  week  under  the 
MiTiers*  Accident  Relief  Act,  the  Court  would  be  compelled  by 
sec.  7,  as  it  originally  stood,  to  make  a  deduction  on  account  of 
the  grant  of  12s.  a  week,  and  would  have  to  calculate  the 
plaintiff's  compensation  in  the  action  on  the  assumption  of  his 
receiving  the  allowance  of  12a  a  week.  An  allowance  granted 
is  not  synonymous  with  an  allowance  paid,  as  will  be  seen  by 
reference  to  sec.  6  of  the  principal  Act  and  sec.  7  of  the 
amending  Act.  Can  the  legislature  have  intended  that,  after 
that  deduction  was  made,  the  committee  should  have  power 
next  day,  without  any  other  reason  than  its  own  resolve, 
actuated  if  you  like  by  its  own  highest  sense  of  fairness,  to 
strike  off  and  disallow  for  the  future  the  12s.  a  week  which 
would  then  be  practically  deducted  for  the  second  time.  The 
legislature  must,  as  it  seems  to  me,  have  considered  that,  so  long 
as  the  committee  believed  the  man  was  disabled,  they  were 
bound  to  pay  him  the  allowance  of  128.  a  week.  The  subsequent 
amendment  of  that  section  alters  the  result,  but  does  not  alter 
the  interpretation  of  the  rest  of  the  Act.  Then  sec.  14  of  the 
principal  Act  appears  to  me  to  militate  strongly  against  the 
defendants'  view.  That  section  insists  upon  periodical  actuarial 
examinations  as  to  the  solvency  of  the  fund.  Reading  that  sec- 
tion with  sees.  4,  6  and  12  of  the  principal  Act,  and  the  Schedule 
of  that  Act,  and  sec.  7  of  the  amending  Act,  I  am  forced  to  this 
conclusion  that  the  legislature  intended  to  establish  a  scheme  of 
compulsory  insurance  against  accidents  in  mines,  quite  irrespec- 
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subject  of  actuarial  calculation  or  careful  estimate  before  the  Act 
Smith  ^^  passed  ;  that  the  premium  for  insurance  was  fixed  at  fonr- 
Watson  P®^^^  halfpenny  per  week  because  it  was  thought  that  sum  would 
probably  be  sufficient  to  provide  the  necessary  funds  for  the  stipu- 
lated benefits,  and  that  the  amount  and  conditions  of  benefit 
secured  by  the  premiums  were  fixed  as  set  out  in  the  Schedule ; 
that  the  events  upon  which  insurance  was  to  be  paid  were  death 
or  disablement  from  the  specified  cause ;  that  the  existence  or 
non-existence  of  these  events  should  be  ascertained,  not  by  the 
clumsy  and  expensive  process  of  a  Court  of  law,  but  by  a 
domestic  expert  tribunal ;  that,  as  the  employes  were  the  persons 
primarily  and  directly  protected,  the  fund  out  of  which  they 
should  be  relieved  should  be  first  of  all  that  of  their  own  provid- 
ing, and  that  then  if  necessary  the  mine-owners,  whose  returns 
depended  upon  the  exertions  of  the  miners  and  who  were  to  some 
extent  relieved  from  liability  under  another  Act,  should  help  to 
make  up  by  proportionate  contributions  a  possible  deficiency, 
and  that  the  State,  itself  deriving  rents  or  royalties  from  the 
working  of  coal  or  other  mines,  should  similarly  in  case  of 
necessity  partially  assist,  and  that  the  Minister  should  watch  over 
the  general  fund  and  see  that  it  was  kept  solvent  from  an 
actuarial  standpoint,  just  as  every  other  insurance  fund  is 
required  to  be  kept  solvent.  But  all  these  elaborate  precautions 
seem  to  me  quite  inconsistent  with  the  short  and  simple  position 
taken  up  on  behalf  of  the  defendants,  namely,  that  the  committee 
of  the  mine  may,  without  assigning  any  reason,  decline  in  its  dis- 
cretion to  pay  any  allowance  whatever,  and,  if  any  allowance  has 
been  granted,  may  equally  in  its  discretion  reduce  or  stop  it,  and 
nothing  can  be  done. 

Reading  the  Act  as  a  whole  I  have  come  to  the  conclusion  that 
the  extreme  view  presented  for  the  defendants  would  entirely 
defeat  the  intention  of  Parliament  as  appearing  from  the  Statute. 
The  wording  is  not  as  clear  as  it  might  have  been  ;  but  to  adopt 
the  defendants'  view  appears  to  me  to  do  more  violence  to  the 
language  than  to  follow  that  of  the  plaintiff. 

I  regret  that  I  have  the  misfortune  to  differ  on  the  main 
question  from  the  weighty  and  powerful  opinions  already  ex- 
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pressed  by  my  learned  brethren.     In  my  judgment  the  plaintiflF,   H-  ^-  o^  A. 
assuming  •  the    necessary   amendments    made,    should    succeed. 
Whether   the   appropriate   remedy   is   a   mandamus    it    is    not      Smitu 
necessary  now  to  determine ;   but  I  do  not  see  how  the  Court     vvatson 
could  itself  act  as  it  would  in  a  private  trust  because  the  legis- 
lature has  created  a  special  tribunal  for  the  purpose. 


laaAcs  J. 


Appeal  allowed,  JucUpiient  for  the  plain- 
tiff discluirged  and  jiidginent  entered 
for  the  defendants  07i  the  demnr^^er. 
In  accordance  with  the  nndeHaking 
given  by  the  appeUaiitH  in  asking  for 
special  leave  to  appeal,  appellants  to 
pay  the  costs  of  the  appeal. 

Solicitor,  for  the   appellants,   The   Crown  Solicitor*  of  New 
Smith  Wales, 

Solicitor,  for  the  respondent,  N.  W,  Montagu, 

C.  A.  W. 
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H.  C.  OF  A.  Sec.  118  of  the  Companies  Act  1890  requires  that  notice  of  any  extraordinary 

1^06.  resolution  passed  for  the  winding  up  of  a  company  voluntarily  shall  be  given 

'"^' — '  by  advertisement  in  the  Oovemmeut  Gazette. 

McLkan 
Bros.  &  Held^  that  a  record  in  writing  of  such  a  resolution  signed  by  the  chairman 

of  the  meeting  at  which  it  was  passed,  a  copy   of  which   was  sent   to  the 

(iRiCK.  Kegistrar-General,   and  recorded  by   him,   and   was  also  published   in   the 

GovemmeHt  Gazette,  was  primd  facie  evidence  that  all  that  look  place  at  that 

meeting  was  done  lawfully,  and,  therefore,  if  a  quorum  was  requisite  at  snch 

meeting,  that  there  was  snch  a  quorum  present. 

By  reason  of  the  presumption  against  fraud  in  the  carrying  out  of  duties  to 
be  performed  under  an  Act  of  Parliament,  a  certified  copy  of  a  printed  copy 
of  such  a  resolution  sent  to  the  Registrar-General  by  the  company  is  prima 
facie  evidence  of  a  valid  resolution. 

Where  an  act  is  done  which  can  be  done  legally  only  after  the  performance 
of  some  prior  act,  proof  of  the  later  act  is  presumptive  evidence  that  the  prior 
act  was  done.  This  presumption  is  applicable  to  the  proceedings  of  corpora- 
tions, and,  therefore,  proof  of  the  passing  of  an  extraordinary  resolution  for 
voluntary  winding-up  \b  primd  fade  evidence  that,  if  a  quorum  was  necessary 
at  such  meeting,  a  quorum  was  present. 

Held,  on  the  evidence,  that  the  primd  facie  evidence  that  a  quorum  was 
present  at  such  a  meeting  was  not  rebutted. 

Held  also,  upon  the  evidence,  that  there  was  no  evidence  of  any  valid 
agreement  by  the  company  discharging  the  respondenta  from  their  liability 
to  a  call  made  under  the  voluntary  liquidation. 

Decision  of  the  Supreme  Court :  McLean  Bros,  dr  Bigg  Ltd.  v.  Grice,  (1906) 
V.L.R.,  610;  28  A.L.T.,  14,  reversed. 

Appeal  fix)m  the  Supreme  Court  of  Victoria. 

An  action  was  brought  by  McLean  Bros.  &  Rigg  Ltd.,  a 
company  alleged  by  the  statement  of  claim  to  be  in  course  of 
voluntary  liquidation,  against  James  Grice  and  William  McLean 
(who  died  before  the  defence  was  delivered)  as  executors  of  the 
will  of  Silas  Harding,  deceased,  to  recover  a  call,  alleged  to  have 
been  made  by  the  liquidator,  of  £2  10s.  per  share  on  3,000  shares 
in  the  plaintiff  company  in  the  name  of  Silas  Harding.  By  his 
defence  the  defendant  Grice  alleged,  inter  alia,  that  the  company 
was  not  duly  in  course  of  voluntary  liquidation  inasmuch  as  the 
alleged  extraordinary  resolution  under  which  the  company  pur- 
ported to  be  in  course  of  voluntary  liquidation  was  not  passed  as 
required  by  sees.  115  and  52  of  the  Companies  Act  1890,  there  not 
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lia VI ng  been  present  at  the  meeting  at  which  the  re.solution  was  R-  ^-  ^^  A- 
alleged  to  have  been  carried  ten  members,  either  personally  or  by 
proxy  or  attorney,  holding  in  the  aggregate  10,000  shares,  suffici- 
ent to  constitute  a  quorum  as  required  by  article  52  of  the  articles 
of  asaociation  of  the  company.  The  defence  also  contained  the 
following  paragraphs : — 

"  8.  In    the   year    1897  and  at  all  times  material  the    whole 

>>eneficial  interest  in  the  estate  of  the  said  Silas  Harding  held  by 

his  executors  or  trustees,  including  the  said  3,000  shares  and  the 

obligation  to  indemnify  against  any  liability  in  respect  of  such 

estate  and  shares,  wa.s  and  is  in  or  upon  the  estate  of  his  widow 

Ellizabeth  Marguerite  Harding  who  had  died  on  the  tenth  day  of 

January  1897,  and  whose  estate  was  and  is  represented  by  her 

adnainistrator  one  Frank  Pilkington  Brett.   At  all  times  material, 

and    except  for  the  release  hereinafter  mentioned,  the  plaintiff 

company  was  indebted  to  the  said  Elizabeth  Marguerite  Harding's 

estate  to  an  amount  exceeding  £60,000  and  was  also  contingently 

liable  to  her  estate  for  further  large  sums  in  respect  of  guarantees 

of  the  indebtedness  of  the  plaintiff  company  to  the  said  two  banks 

known  as  the  Commercial  and  National  Banks  respectively  given 

to  the  said  banks  by  the  said  Elizabeth  Marguerite  Harding.    At 

or  about  the  27th  day  of  October  1897,  and  after  much  negotiation 

between  them,  it  was  arranged  between  the  plaintiff  company  and 

the  said  administrator  of  the  said  Elizabeth  Marguerite  Harding 

and  the  said  Silas  Harding's  executors  and  trustees  that  if  all  the 

liabihty  to  the  plaintiff  company  in  respect  of  the  said  3,000  shares 

were  released  or  removed  the  said  administrator  should  release  the 

plaintiff  company  from  all  claims  by  him  as  such  administrator 

upon  receiving  from  the  plaintiff  company  certain  assets  of  very 

much  less  value  than  the  amount  of  the  claim. 

"  9.  In  furtherance  of  such  arrangement  as  aforesaid  and  in 
order  to  procure  the  removal  of  the  name  of  the  said  Silas 
Harding  from  the  register  of  the  plaintiff  company  in  respect  of 
the  said  3,000  shares  and  thus  to  enable  the  giving  of  such  release 
as  hereinbefore  mentioned,  all  of  which  matters  were  always  well 
known  to  the  plaintiff  company  as  well  as  to  the  said  adminis- 
trator, the  executors  and  trustees  of  the  said  Silas  Harding  on  or 
about  the  27th  day  of  October  1897  delivered  to  the  plaintiff  com- 
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H.  C.  OF  A.  pany  for  registration  duly  executed  transfers  of  the  said  shares  to 
^^^'       one  Martin  Metzler. 

"  10.  From  and  after  the  delivery  of  such  transfers  as  aforesaid 
the  said  executors  and  trustees  have  always  acted  and  have  always 
until  after  tlie  alleged  winding  up  been  treated  by  the  plaintiff 
company  as  if  the  said  transfers  liad  been  accepted  and  acted  upon 
by  the  plaintiff  company  and  as  if  the  name  of  Silas  Harding  had 
been  duly  removed  from  the  plain  tiff  company's  share  register  and 
the  plaintiff  company  has  always  by  its  conduct  induced  the  said 
executors  and  the  said  administrator  to  so  believe. 

"  11.  On  or  about  the  14th  daj'^  of  March  1898,  and  in  pursuance 
of  the  arrangement  in  paragraph  8  hereof  mentioned,  and  relying 
upon  a  further  representation  and  assurance  then  made  by  the 
plaintiff  company  to  the  effect  that  the  said  transfers  had  been  or 
were  about  to  be  registered  and  that  no  liability  in  respect  of  the 
said  3,000  shares  would  or  could  be  asserted  by  the  plaintiti  com- 
pany and  not  otlierwise  as  the  plaintiff  company  and  the  said 
executors  and  trustees  then  well  knew  the  said  administrator 
signed  and  delivered  to  the  plaintiff  company  a  release  under  seal 
dated  the  14th  day  of  March  1898  whereby  the  said  administrator 
purported  to  release  the  plaintiff  company  from  all  claims  up  to 
the  date  thereof. 

"12.  At  the  time  of  signing  and  delivering  such  release  as 
aforesaid  it  was  further  expressly  stipulated  on  behalf  of  the  said 
executors  and  of  the  said  administrator  and  undertaken  by  the 
plaintiff  company  that  the  same  should  be  held  bj'^  the  plaintiff 
company  as  an  escrow  and  should  not  be  operative  unless  and 
until  the  liability  of  the  said  Silas  Harding's  estate  in  respect 
of  the  said  3,000  shares  had  been  removed  by  registration  of  the 
said  transfer  and  the  said  release  was  signed  sealed  and  delivered 
subject  to  such  stipulation  and  undertaking  and  not  otherwise." 

The  defence  then  went  on  to  allege  that  the  plaintiff  company 
had  had  the  full  benefit  of  the  arrangement  mentioned  in  para- 
graph 8  and  of  the  transfers  and  release  executed  in  pursuance 
thereof  ever  since  14th  March  1898.  The  defendant  Grice  then 
made  a  counterclaim  against  the  plaintiff  company  and  Brett, 
asking  for  {inter  alia)  rectification  of  the  register  of  the  plaintiff 
company  and  the  list  of  contributories  by  removing  therefrom  the 
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Tiame  of  Silas  Harding  or  of  his  executors  in  respect  of  the  3,000   H.  C.  of  a. 

shares,  and,  alternatively,  declarations  that  the  alleged  liquidation 

Aivas  invalid,  that  there  was  no  properly  appointed  liquidator,  and 

i^bat  the  call  sued  upon  was  invalid  or  was  unnecessary  and 

improper  and  should  not  be  enforced,  and  an  order  restraining 

the  plaintiff  company  or  its  liquidator  from  attempting  to  enforce 

any  liability  in  respect  of  the  3,000  shares. 

The  material  fjicts  are  set  out  in  the  judgment  of  Griffi^th  C.J. 
hereunder. 

The  action  was  tried  before  Hood  J.  who  gave  judgment  for 
the  defendant  Grice  on  the  claim,  and,  on  the  counterclaim,  made 
order  restraining   the   plaintiff  company  and  its  liquidator 


an 


(if  any)  from  attempting  to  enforce  any  liability  in  respect  of  the 
3,000  shares :  McLean  Bros,  cfe  Kigg  Ltd.  v.  Grice  (1). 

From  this  judgment  the  plaintiff  company  now  iippealed  to  the 
High  Court. 

As  the  judgment  proceeded  upon  the  facts,  the  arguments  are 
not  reported  at  length. 


Mitchell  K.C.  and  Schuit  (with  them  Starke),  for  the  appellants. 
Assuming  that  there  was  not  a  quorum  present  at  the  meeting 
when  the  extraordinary  resolution  is  alleged  to  have  been  passed, 
the  appointment  of  the  liquidator  and  all  acts  done  by  him  are 
validated  by  sec.  67  of  the  Companies  Act  1890  :  In  re  Equitable 
Assurance  Association  (2)  ;  Buzolic  Patent  Damp-Resiating  and 
Anti-Folding  Paint  Co.  v.  Cornwell  (3);  Essendon  Land  and 
Finance  Association  \\  Kilgour  (4);  Dawson  v.  African  Con- 
solidated Land  and  Trading  Co.  (5) ;  British  Asbestos  Co.  v. 
Boyd  (6);  Mercantile  Bank  of  Australia  Ltd.  v.  Dinwoodie  (7). 
Sec.  165  of  the  Companies  Act  1890  cures  any  defect  in  connection 
with  this  resolution  :  Montgomeries*  Brewery  Co.  v.  Spencer  (8). 
Sec.  52  of  the  Companies  Act  1890  contains  all  the  requisites  to 
constitute  an  extraordinary   resolution  under  sec.  115,  and  no 
quorum,  either  that  provided  for  by  the  articles  of  the  company 
or  by  Table  A,  is  necessary  at  all.   Whether  there  was  or  was  not 


(1)  (1906)  V.L.R.,  610  ;  28  A.L.T.,  14. 

(2)  11  N.Z.L.R.,60o. 

(3)  n  V.L.R.,  371  ;  7  A.L.T.,  138. 

(4)  24  V.L.R.,  136  ;  19  A.UT.,  164. 


(5)  (1898)  1  Ch.,  6. 

(6)  (190:))  2  Ch.,  439. 

(7)  28  V.L.R.,  491  ;  24  A.L.T.,  103. 

(8)  20  A.L.T..260. 
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H.  c.  (»F  A.  iufact  a  (juorum  present  the  declaration  of  the  chairman  that  the 
resolution  was  carried  is  under  sec.  52  conclusive  evidence  that 
the  resolution  was  carried :  In  re  Cambrian  Peat  and  Fuel 
Co.  {I);  In  re  Biynmawr  Coal  and  Iron  Co.  (2);  In  re  Gold 
Co.  (8);  In  re  Hadleigh  Castle  Gold  Mines  Ltd.  \^4);  Arnot  v. 
United  African  Lands  Ltd.  (5). 

On  the  evidence  the  Court  should  find  that  there  was  a  quoiiim 
present  at  this  meeting.  The  plaintiff  company  established  a 
prinui  facie  case  that  there  was  a  quorum,  and  the  defendant  has 
not  proved  that  there  was  not  a  quorum. 

The  finding  that  there  was  an  agi'eement  between  the  appellants 
and  Brett  that  the  liability  in  respect  of  the  shares  should  be 
released  was  contrary  to  the  evidence. 

The  decision  of  the  learned  Judge  below  being  based  on  infer- 
ence from  factSi  this  Court  should  exercise  its  own  judgment  in 
dealing  with  those  facts :  McLaughlin  v.  Daily  Telegraph  Seivs- 
paper  Co.  (6) ;  In  re  Moulton;  Graham  v.  Moulton  (7). 

As  to  the  joint  and  several  aflfidavit  of  McLean  and  Brett  in  the 
previous  proceedings,  see  Ja^k  v.  Smail  (8).  The  agreement  can- 
not be  said  to  have  been  bond  fide,  nor  was  it  one  which  it  was 
within  the  scope  of  the  authority  of  McLean  as  managing 
director  to  make,  and  it  is  therefore  not  binding  on  the  appel- 
lants :  Biggerataff  v.  Rowatt's  Wluirf  Ltd.  (9) ;  Lysa^ht  Bros,  d' 
Co.  Ltd.  V.  Falk  (10). 


Irvine  K.C.  and  Weigall  K.C.,  for  the  respondent  Grice.  The 
appellants  must  prove  that  they  are  in  voluntary  liquidation,  and, 
in  order  to  do  so,  the  burden  is  on  them  of  proving  that  at  the 
meeting  at  which  the  extraordinary  resolution  is  alleged  to  have 
been  passed  there  were  ten  members  present,  either  in  person  or 
by  proxy,  holding  10,000  shares.  That  burden  the  appellants 
have  not  discharged.  A  quorum  is  necessary  at  a  meeting  at 
which  an  extraordinary  resolution  is  passed :  In  re  Cambrian 
Peat  and  Fuel  Co.  (1);  In  re  Brynmawr  Coal  and  Iron  Co,  (2); 


(1)  23  W.K.,  405  ;  31  L.T.,  773. 
(•i)  (1877)  VV.N.,45. 

(3)  11  Ch.  D.,70L 

(4)  (1900)  2  Ch.,  419. 

(5)  (1901)  1  Ch.,518. 


(6)  1  C.L.R.,243. 

(7)  22T.L.R..380. 

(8)  2  C.L.R.,  684,  at  pp.  695,  707. 

(9)  (1896)  2  Ch.,  93,  at  pp.  103,  104. 

(10)  2C.L.R.,  421. 
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Howhedch  Cool  Co.  v.  Teague  (1);  BucMey  on  Gompaniea,  7th  H.  C.  opA. 
ed.,  p.  618 ;  Palmer*8  Company  Precedents,  8fch  ed,  Part  i.,  pp.  ^^' 
941,  943;  In  re  Caratel  (New)  Mines  Ltd.  (2).  The  conclusive- 
ness given  to  the  declaration  of  the  chairman  by  sec.  67  of  the 
Companies  Act  1890  extends  only  to  the  fact  that  the  resolution 
was  carried  at  the  meeting  by  the  requisite  majority,  and  only 
applies  to  a  meeting  of  which  regular  minutes  have  been  kept. 
The  declaration  is  therefore  not  conclusive,  nor,  indeed,  is  it  evi- 
dence that  a  quorum  was  present  at  the  meeting.  That  section 
does  not  validate  appointments  where  there  was  no  authority  to 
make  them,  and,  even  if  it  validates  a  call  made  by  a  de  fa^to 
liquidator,  it  does  not  do  away  with  the  necessity  of  proving  a 
winding  up.  Further,  that  section  only  validates  acts  done,  and 
acts,  while  they  are  in  fieri,  may  be  challenged.  See  In  re 
Bridpprt  Old  Brewery  Co.  (3). 

[Griffith  C.J. — Was  not  the  statement  of  the  chairman  at  the 
meeting  that  there  was  a  quorum  evidence  of  that  fact  ?  In  re 
Indian  Zoedone  Co.  (4);  and  the  chairman  must  be  presumed  to 
have  made  that  statement  when  he  proceeded  with  the  business. 
Does  not  the  maxim  omnia  prcesv/muntur  rite  esse  acta  apply  ? 
Bank  of  United  States  v.  Dandridge  (5).] 

[Schutt. — See  also  Knox  County  v.  Ninth  National  Bank  (6).] 
In  In  re  Indian  Zoedone  Co.  (4)  Lord  Selbome  L.C.  did  not 

intend  to  say  that  there  was  any  presumption  at  common  law  and 

apart  from  the  Statute. 

The  agreement  set  up  is  that  the  release  of  the  indebtedness  of 
the  appellant  company  to  Mrs.  Harding's  estate  was  not  to  be 
effective  unless  the  liability  of  the  executors  of  Harding  in  respect 
of  the  shares  was  also  released.  That  was  an  offer  made  to  the 
appellant  company  as  represented  by  its  managing  director, 
McLean,  and  the  company  might  take  advantage  of  it  if  it  chose. 
The  company  have  shown  by  their  conduct  that  they  accepted  the 
offer,  and  therefore  they  are  bound  by  all  the  terms  in  which  that 
offer  was  made ;  Marsh  v.  Joseph  (7).     That  contract  might  have 


(1)  5H.  &N.,  151. 

(2)  (1902)  2  Ch.,  49S. 

(3)  L.R.  2  Ch.,  191. 

(4)  26Ch.D.,70. 

VOL.   IV. 


(5)  12  Wheat,  64. 

(6)  147  U.S..  91. 

(7)  (1897)  1  Ch.,  213. 
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H.  C.  o»  A.  been  performed  in  a  lawful  manner,  and  it  will  be  presumed  that 
it  was  intended  to  be  performed  in  that  way :  Bayne  v.  Blake  (1). 


McLkav 

Bro8.  k 

Rioo  Ltd. 
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Schuttf  in  reply,  referred  to  Stephen  an  Eviderice,  5th  ed.. 
Art  101,  p.  118 ;  Nofire  v.  United  States  (2) ;  Cairo  v.  ZaTie  (3) ; 
In  re  British  Provident  Life  and  Fire  Assurance  Society  (4) ; 
Best  on  Evidence,  10th  ed.,  p.  279 ;  Ex  parte  CanweU ;  In  re 
Vaughan  (5). 

Cur.  adv.  vult 


March  4. 


GRiFFriH  C.J.  This  is  an  action  brought  by  the  appellants,  a 
joint  stock  company  alleged  to  be  in  the  course  of  voluntary 
liquidation,  against  the  respondent,  James  Grice,  and  one  William 
McLean,  since  deceased,  as  executors  of  the  will  of  one  Silas 
Harding,  who  died  in  1894,  to  recover  a  call  of  £2  10s.  per  share 
on  3,000  shares  in  the  plaintiff  company,  of  which  Silas  Harding 
was  the  registered  owner.  The  defendant  Grice  denied  the 
validity  of  the  winding  up,  and  consequently  the  validity  of  the 
call,  and  he  also  set  up  a  defence  to  the  effect  that  the  estate  of 
Silas  Harding  had  been  relieved  from  liability  on  the  shares  by 
virtue  of  an  arrangement  between  the  company,  Harding's 
executors,  and  one  Brett,  who  was  administrator  of  the  estate  of 
the  residuary  legatee  under  Harding's  will 

With  respect  to  the  winding  up,  the  plaintiffs'  case  is  rested  upon 
an  alleged  extraordinary  resolution.  An  extraordinary  resolution 
is  dealt  with  in  sees.  114  and  115  of  the  Companies  Act  1890. 
Sec.  114  provides  that : — "A  company  .  .  .  may  be  wound 
up  voluntarily  ...  (3)  When  the  company  has  passed  an 
extraordinary  resolution  to  the  effect  that  it  has  been  proved  to 
its  satisfaction  that  the  company  cannot  by  reason  of  its  lia- 
bilities continue  its  business,  and  that  it  is  advisable  to  wind  up 
the  same."  Sec.  115  provides: — "  For  the  purposes  of  this  Part  of 
this  Act  any  resolution  shall  be  deemed  to  be  extraordinary 
which  is  passed  in  such  a  manner  as  would  if  it  had  been  con- 
firmed  by   a   subsequent   meeting   have   constituted   a    special 


(1)  4C.L.R.,  1,  at  p.  38. 

(2)  164  U.S.,  657,  at  p.  660. 

(3)  149  U.S.,  122. 


(4)  33  L.J.,  Ch.,  84,  at  p.  91. 

(5)  4  De  G.  J.  ft  S.,  539. 


Griffith  O.J. 
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resolution  as  hereinbefore  defined."     The  reference  there  is  to  ^-  C-  ®'  -^• 
sec.  52,  which  provides  tliat: — "A  resolution  passed  by  a  company 
under  this  Part  of  this  Act  shall  be  deemed  to  be  special,  when-     mcLeak 
ever  a  resolution  has  been  passed  by  a  majority  of  not  less  than   j^^^^^ltd 
three-fourths  of  such  members  of  the  company  for  tlie  time  being       ^  ^- 
entitled  according  to  the  regulations  of  the  company  to  vote  as 
may  be  present  in  person  or  by  proxy  (in  cases  where  by  the 
regulations  of  the  company  proxies  are  allowed)  at  any  general 
meeting  of  which  notice  specifying  the  intention  to  propose  such 
resolution  has  been  duly  given,  and  such  resolution  has  been 
confirmed  by  a  majority  of  such  members  for  the  time  being 
entitled  according  to  the  regulations  of  the  company  to  vote  as 
may  be  present  in  person  or  by  proxy  at  a  subsequent  general 
meeting."     The  extraordinary  resolution  does  not  require  con- 
firmation.    Sec.  62  goes  on  to  provide : — "  At  any  such  meeting, 
unless  a  poll  is  demanded  by  at  least  five  members,  a  declaration 
df  the  chairman  that  the  resolution  has  been  carried  shall  be 
deemed  conclusive  evidence  of  the  fact  without  proof  of   the 
number  or  proportion  of  the  votes  recorded  in   favour  of  or 
against  the  same."     There  is  no  doubt  that  in  the  present  case  a 
meeting  was  held  in  fact,  nor  is  there  any  doubt  that  the  chair- 
man at  that  meeting  declared  that  the  extraordinary  resolution 
had  been  carried.     But  it  is  alleged  by  the  respondent  that  there 
was  no  quorum  present  at  that  meeting,  and  that  therefore  all 
the  proceedings  were  invalid.     I  express  no  opinion  on  the  ques- 
tion  whether  a  quorum   is  necessary,   under  sec.  52,  for   the 
passing  of  a  special  resolution.     It  was  decided  by  Bacmi  V.C. 
a  great  many  years  ago  that  it  is  necessary,   and    arguments 
were  addressed  to  us  to  show  that  sec.  52  of  itself  makes  a 
quorum  necessary,  irrespective  of  the  regulations  of  the  com- 
pany.    I  will  assume  that  it  is  necessary,  in  order  to  establish  a 
valid  winding  up,  to  prove  that  a  quorum  was  presen*^-  at  the  meet- 
ing at  which  the  resolution  was  passed.     The  respondent  alleges 
that  that  fact  was  not  proved.    The  onus  was  on  the  plaintiffs  to 
establish  the  fact,  and  it  is  said  they  have  not  established  it.    The 
regulations  of  this  company,  by  article  52,  provide  that — "Ten  or 
more  members  present  personally  or  by  proxy  or  attorney  holding 
in  the  aggregate  not  less  than  ten  thousand  shares  constitute  a 
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was  then  the  solicitor  of  the  company.     He  went  to  the  meeting   H-  C-  ®'  ^ 
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for  the  express  purpose  of  advising  as  to  any  matters  tliat  might 
arise,  and  to  ascertain  whether  there  was  a  quorum  present  or 
not.  He  said : — "  I  was  at  the  meeting  on  10th  September. 
There  were  about  20  people  there.  Mr.  Sewell "  (who  was  the 
then  secretary  of  the  company)  "  took  down  the  names  of  those 
present,  and  I  went  through  the  register  with  Sewell,  and  checked 
the  number  of  shares  by  each  person.  Each  person  when  he 
came  in  signed  an  attendance  book.  I  knew  what  the  articles 
required,  as  I  was  familiar  with  them.  Many  more  shares  were 
represented  than  were  necessary  to  constitute  a  quorum.  I  said 
that  a  quorum  was  present,  and  then  it  was  proposed  and  seconded 
that  Dr.  Embling  take  the  chair,  and  he  did  so."  Later,  he  said 
in  cross-examination : — "  I  do  not  recollect  if  any  proxies  were 
produced.  The  only  persons  I  personally  knew  at  the  meeting 
were  Dr.  Embling,  Pratt,  Wootten,  and  Sewell.  Wootten  was 
one  of  the  auditors.  There  were  18  to  20  persons  present.  I 
did  not  count  them.  I  went  through  the  register  of  shares 
to  see  how  many  shares  they  held.  Wootten  had  no  shares, 
nor  had  Sewell.  There  were  employes  of  the  company  present 
at  the  meeting.  I  know  definitely  that  there  were  more  than 
10  shareholders  present.  Wootten  and  Sewell  were  not  in- 
cluded. I  went  to  the  meeting  to  see  if  all  was  regular,  and 
I  saw  it  was  so."  In  answer  to  that,  the  respondent  called 
a  witness  to  prove  that  there  were  not  ten  members  present 
in  person.  And  perhaps  he  proved  it.  I  will  assume  that  he 
did.  His  memory  did  not  exactly  enable  him  to  prove  it  to 
demonstration,  but  I  will  assume  that  he  did,  although  his 
memory  was  inaccurate  in  various  particulars.  This  gentleman, 
Mr.  Wootten,  was  a  candidate  for  the  oflSce  of  liquidator,  and  for 
that  purpose  he  had  sent  out  circulars  inviting  proxies,  so  that  he 
might  be  able  to  support  his  own  candidature,  and  he  obtained, 
according  to  his  own  recollection,  proxies  from  the  holders  of  five 
thousand  shares.  It  appears  he  thought  he  was  entitled  to  vote. 
Probably  legally  he  was  not,  because  he  was  not  strictly  a  mem- 
ber of  the  company,  although  he  was  an  executor  of  a  deceased 
member,  but  he  thinks  he  voted  as  representing  five  thousand 
Bhares.     He  said : — "  I  believe  I  held  up  my  hands  on  both  reso- 
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aspirant  for  liquidatorship.  I  was  fairly  well  familiar  with  the 
articles  of  the  company.  I  made  my  list  in  order  to  see  what 
would  be  necessary  to  get  a  majority  for  liquidatorship.  I  sent 
out  circulars  for  proxies.  ...  I  represented  by  proxy  about 
5,000  shares.  ...  I  knew  what  was  necessary  to  form  a 
quorum  under  the  articles.  I  think  Dr.  Embling  took  the  chair 
as  a  matter  of  course.  I  was  present  when  he  took  the  chair.  I 
did  not  hear  Pirani  say  a  quorum  was  present.  I  will  not  contra- 
dict him.  The  first  motion  was  carried.  I  do  not  think  I  had 
any  thought  about  the  quorum.  I  never  gave  it  a  thought.  It 
did  not  occur  to  me  that  there  was  not  the  necessary  quorum. 
I  am  fairly  familiar  with  winding  up  meetings.  I  knew  that  the 
banks  were  opposed  to  me,  so  I  gave  up  any  idea  of  being 
liquidator.  It  first  occurred  to  me  that  the  meeting  was  irregular 
two  months  ago  at  an  interview  I  had  with  Riley,  when  he  in- 
formed me  that  all  minutes  and  data  in  relation  to  that  meeting 
had  been  lost,  and  asked  me  could  I  assist  him  in  getting  infor- 
mation as  to  shareholders  present.''  So  that  at  the  time  it  did  not 
occur  to  him  there  was  any  doubt  He  went  there  with  a  per- 
sonal object;  he  knew  what  the  regulations  of  the  company 
were,  and  it  never  occurred  to  him  there  was  anything  irregular ; 
but  two  years  afterwards  a  list  of  the  members  is  given  to  him, 
and  he  cannot  remember  seeing  some  of  them  there,  and  there- 
fore he  comes  to  the  conclusion  there  were  not  ten  members 
present  personally.  In  answer  to  that  Mr.  Pirani  was  called 
again,  and  said  : — "  I  am  quite  certain  that  the  required  number 
of  shares  was  represented,  either  by  proxy  or  in  person,  from 
what  Sewell  told  me."  That  "from  what  Sewell  told  me" 
evidently  means  that  Sewell  went  through  the  register  with  him 
to  see  whether  the  persons  present  represented  the  number 
of  shares  necessary  to  form  a  quorum.  What  are  the  prob- 
abilities ?  The  meeting  was  called  at  the  instance  of  the  com- 
pany or  its  directors.  The  first  essential  was  that  a  quorum 
should  be  present  It  is  at  least  probable  that  some  precautions 
would  be  taken  to  secure  a  quorum.  A  solicitor  was  employed 
to  attend  and  ascertain,  there  and  then,  whether  there  was  a 
quorum  present.     It  was  the  duty  of  the  chairman  to  ascertain 
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that  there  was  a  quorum  before  he  proceeded  to  the  business  of  H«  C.  ow  A. 
the  meeting ;  in  fact,  it  was  the  duty  of  all  the  members  to  see 
that  the  provisions  of  the  articles  were  complied  with.     It  did 
not  occur  to  anyone  present  to  doubt  the  presence  of  a  quorum. 
Then  they  went  on  with  the  business.     As  against  that,  there  is 
the  evidence  of  a  gentleman  who  was  present,  and  thinks  there 
were  not  ten  members  present  in  person  who  held  10,000  shares. 
Mr.  Pirani,  in  the  first  instance,  thought  there  were.     But  the 
fact  to  be  proved  is,  not  whether  there  were  ten  members  present 
in  person,  but  whether  there  were  ten  members  present  in  person, 
or  by  proxy  or  attorney,  holding,  in  either  case,  10,000  shares. 
As  a  question  of  probability,  upon  that  evidence,  I  should  say 
that  the  probabilities  are  overwhelming  that  there  was  a  quorum 
present.     The  probabilities  arising  from  subsequent  transactions 
all  confirm  that  conclusion,  as  will  appear  from  a  reference  to  the 
other  line  of  evidence  which  was  adduced  for  the  plaintiflTs.     This 
was  all  presumptive  evidence,  and  was  of  three  diflerent  kinds — 
two,  at  any  rate,  and  perhaps  three.     First,  the  presumptive  evi- 
dence afforded  by  records  of  transactions  which  are  required  by 
law  to  be  kept.     The  law  in  this  case  is  partly  common  law  and 
partly  statute  law.     The  resolutions  of  a  corporation  must  be 
recorded  in  writing,  because  they  are  the  agreement  of  several 
persons.     They  are  an  agreement  between  the  members  of  a 
company,  or  of  a  suflSciently  numerous  committee  of  them,  which 
binds  the  company.     It  follows  that  a  resolution  when  made, 
being  in  the  nature  of  an  agreement,  may  be  proved  in  the  same 
way  as  any  other  agreement.     The  best  evidence  of  an  agreement 
is  the  production  of  a  signed  memorandum  of  it.     So  I  take  it 
that  in  the  case  of  a  meeting — I  am  dealing  now  with  common 
law,  apart  from  the  Statute — the  best  evidence  of  an  agreement 
come  to  by  a  body  of  persons  assembled  together  would  be  a 
record  of  it  signed  by  them  or  by  their  authorized  agent,  and  I 
apprehend,  in  a  case  of  this  sort,  the  chairman  of  the  meeting  is 
the  authorized  agent  of  all  of  them,  just  as  an  auctioneer  is  the 
authorized  agent  of    the   bidder  to  sign   the  contract  on  his 
behalf.   In  support  of  that  view  I  read  the  following  passage  from 
the  judgment  of  Chief  Justice  Ma/rshaU  in  Bank  of  United 
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H.  C.  orA.  Stiites  V.  Daiidridge  (1): — "Can  such  a  being  speak,  or  act 
otherwise  than  in  writing?  Being  destitute  of  the  natural 
organs  of  man,  being  distinct  from  all  its  members,  can  it  com- 
municate its  resolutions,  or  declare  its  will,  without  the  aid  of 
some  adequate  substitute  for  those  organs  ?  If  the  answer  to 
this  question  must  be  in  the  negative,  what  is  that  substitute  ?  I 
can  imagine  no  other  than  writing.  The  will  to  be  announced  is 
the  aggregate  will.  The  voice  which  utters  it  must  be  the  aggre- 
gate voice.  Human  organs  belong  only  to  individuals.  The 
words  they  utter  are  the  words  of  individuals.  These  individuals 
must  speak  collectively  to  speak  corporately,  and  must  use  a 
collective  voice.  They  have  no  such  voice,  and  must  communi- 
cate this  collective  will  in  some  other  mode.  That  other  mode, 
as  it  seems  to  me,  must  be  by  writing."  This  view  seems  to  have 
been  assumed  in  framing  the  Companies  Act  1890,  for  sec.  54 
provides  that : — "  When  any  special  resolution  is  passed  by  any 
company  under  this  Part  of  this  Act,  a  copy  thereof  shall  be 
printed  and  forwarded  to  the  Registrar-General  and  be  recorded 
by  him."  The  section  contains  no  express  provision  as  to  what 
effect  is  to  b»  given  to  that  copy.  In  the  case  of  an  extraordinary 
resolution,  it  seems  to  be  assumed  by  the  text  writers  that  that 
also  must  be  forwarded  to  the  Registrar-Greneral,  although  an 
extraordinary  resolution  is  passed  by  one  meeting  instead  of  two. 
Sec.  118  provides  that: — •*  Notice  of  any  special  resolution  or 
extraordinary  resolution  passed  for  winding  up  a  company 
voluntarily  shall  be  given  by  advertisement  in  the  Oovemment 
Chizstte"  I  apprehend,  therefore,  that  it  was  the  duty  of  the 
chairman  of  the  meeting  to  send  a  copy  of  the  resolution  to  the 
Registrar-General.  It  was  proved  that  the  resolution  was  re- 
corded in  writing,  and  signed  by  the  chairman,  and  that  a  copy 
was  sent  to  the  Registrar-General  and  recorded  by  him,  and  that 
a  copy  was  published  in  the  Oovemment  Oazette,  This,  in  my 
opinion,  is  primd  facie  evidence  that  all  that  took  place  at  that 
meeting  was  done  lawfully. 

The  presumption  against  fraud  may  also  be  called  in  aid. 
Here  was  a  duty  to  be  performed,  on  failure  to  do  which  the 
company  was  liable  to  a  penalty.    If  the  chairman  sent  a  docu- 

(1)  12  Wheat.,  64,  at  p.  92. 
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ment  purporting  to  be  a  copy  of  such  a  resolution,  and  it  was 
untrue  that  such  a  resolution  had  been  passed,  it  was  a  fraud 
upon  the  law,  whether  it  could  be  punished  by  criminal  proceed- 
ings or  not.  It  has  been  held  by  the  Court  of  King's  Bench  in 
England  that  the  registered  copy  of  the  resolution  is  sufficient 
evidence  of  the  due  pa.8sing  of  the  resolution.  I  should  be  pre- 
pared so  to  hold  without  hesitation  in  the  absence  of  any 
authority.  In  Boaler  v.  Southern  Discount  Co,  (1),  which  was  a 
case  of  a  criminal  charge  under  the  Companies  Act  1862,  the 
defendants  stated  that  they  were  in  voluntary  liquidation,  and 
put  in  a  certified  copy  of  a  special  resolution  to  wind  up  regis- 
tered with  the  Registrar  of  joint  stock  companies.  It  was  con- 
tended that  the  special  resolution  could  only  be  proved  by 
production  of  the  minute  book  signed  by  the  chairman.  The 
magistrate  had  overruled  the  objection,  and  the  Court  of  Queen's 
Bench  held  that  the  magistrate  was  right.  I  am  of  opinion, 
therefore,  that  the  certified  copy  of  the  printed  copy  sent  to  the 
Registrar-General  was  sufficient  jyrimd  facie  evidence  of  a  valid 
resolution. 

Tliere  is  also  a  presumption  which  arises  from  the  ordinary 
course  of  business.  In  regard  to  that,  I  will  read  two  passages 
from  Starkie  on.  EvidcTice,  10th  ed.,  at  p.  741.  First : — "  A  pre- 
sumption may  be  defined  to  be  an  inference  as  to  the  existence 
of  one  fact,  from  the  existence  of  some  other  fact,  founded  upon 
a  previous  experience  of  their  connection.  To  constitute  such  a 
presumption,  it  is  necessary  that  there  be  a  previous  experience 
of  the  connection  between  the  known  and  inferred  facts,  of  such 
a  nature,  that  as  soon  as  the  existence  of  the  one  is  established, 
admitted  or  assumed,  the  inference  as  to  the  existence  of  the 
other  immediately  arises,  independently  of  any  reasoning  upon 
the  subject."  And  again,  at  the  conclusion  of  the  chapter,  at  p. 
762 : — "  It  would,  however,  be  a  vain  endeavour  to  attempt  to 
specify  the  numerous  presumptions  with  which  the  knowledge  of 
a  jury,  conversant  in  the  common  affairs  and  course  of  dealing  in 
society,  necessarily  supplies  them ;  it  is  obvious  that  such  pre- 
sumptions are  co-extensive  with  the  common  experience  and 
observation  of  mankind."     Another  statement  of  some  authority 

(1)  68J.P.,  164. 


H.  C.  OF  A 
1906. 

MoLban 

Bros.  & 

RiGQ  Ltd. 

V, 
GSIOB. 


OrifBth  O.  J. 


850 


HIGH   COURT 


[1906. 


H.  C.  OF  A. 
1906. 


MoLran 
Bbo8.  9c 

RlOO  L/TD. 

tr. 
Grice. 


Orifflth  C.J. 


on  the  same  point  is  found  in  the  judgment  of  Mr.  Justice 
Brewer  in  K'tiojr  County  v.  Ninth  National  Bank  (1): — "  It  is  a 
rule  of  very  general  application,  that  where  an  act  is  done  which 
can  be  done  legally  only  after  the  performance  of  some  prior  act, 
proof  of  the  later  carries  with  it  a  presumption  of  the  due  per- 
formance of  the  prior  act."  A  very  well-known  illustration  of 
that  rule  is  that  acting  as  owner  of  property  is  priijut  faci^ 
evidence  of  ownership.  Now,  what  is  the  ordinary  course  of 
affairs  in  human  nature  when  a  meeting  is  held,  and  it  is  neces- 
sary that  there  should  be  a  certain  number  of  persons  present  ? 
The  first  thing,  whether  in  a  legislative  body  or  otherwise,  is  to 
ascertain  the  presence  of  a  quorum  of  competent  members,  or,  as 
it  is  sometimes  called,  to  verify  their  powers,  which  is  done 
before  they  proceed  to  business.  Prirnd  facie,  then,  in  the 
ordinary  course  of  business,  when  persons  with  specifically 
prescribed  powers  meet  together,  the  first  thing  they  would 
naturally  do  would  be  to  verify  their  powers,  and  then  proceed 
to  act,  and  the  fact  of  acting  is  priind  fade  evidence  that  they 
had  authority  to  act,  just  as  a  person  who  attempts  to  deal  with 
property  is  regarded  prima  facie  as  the  owner. 

There  is  high  authority  for  saying  that  this  presumption  is 
applicable  to  the  proceedings  of  corporations  In  the  case  of  the 
Bank  of  United  States  v.  Dandridge  (2),  already  cited,  it  was 
said : — "  The  same  presumptions  are,  we  think,  applicable  to 
corporations.  Persons  acting  publicly  as  oflScers  of  the  oorpora- 
tion  are  to  be  presumed  rightfully  in  ofiSce ;  acts  done  by  the 
corporation,  which  presuppose  the  existence  of  other  acts  to  make 
them  legally  operative,  are  presumptive  proofs  of  the   latter. 

.  .  .  If  oflScers  of  the  corporation  openly  exercise  a  power 
which  presupposes  a  delegated  authority  for  the  purpose, -and 
other  corporate  acts  show  that  the  corporation  must  have  con- 
templated the  legal  existence  of  such  authority,  the  acts  of  such 
ofl[icei-8  will  be  deemed  rightful,  and  the  delegated  authority  will 
be  presumed.  ...  In  short,  we  think,  that  the  acts  of 
artificial  persons  afford  the  same  presumptions  as  the  acts  of 
natural  persons.  Each  affords  presumptions,  from  acts  done,  of 
what  must  have  preceded  them,  as  matters  of  right,  or  matters  of 
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duty."  This  passage  was  quoted  by  the  same  Court  in  Knox  H*  C.  of  a. 
Couvty  V.  Ninth  National  Sank  (1).  Therefore,  on  these  three 
different  lines  of  presumptive  evidence,  there  was  prima  facie 
evidence  that  a  quorum  was  present.  How  has  it  been  rebutted  ? 
By  evidence  to  show  that  there  were  not  ten  members  present  in 
person.  That  fact  is  wholly  irrelevant.  The  question  is  whether 
there  were  ten  members  present  in  person,  or  by  proxy  or 
attorney,  and  holding  ten  thousand  shares.  In  my  opinion, 
effect  ought  to  be  given  to  the  presumption,  apait  altogether 
from  the  great  preponderance  of  probability  in  the  direct  evidence. 
The  plaintiff  company,  then,  is  in  course  of  voluntary  winding 
up.  It  appears  that  Harding  was  at  his  death  registered  as  the 
holder  of  these  shares,  on  which  there  was  a  liability  of  £2  10s. 
per  share,  and  that  there  was  a  call  duly  made  in  respect  of  them. 
There  is,  then,  no  escape  from  paying  the  call  unless  it  can  be 
established  that  it  had  already  been  paid,  or  that  it  had  been 
released  or  discharged  by  something  equivalent  to  payment  or 
relefiuse,  or  that  there  was  some  agreement  in  existence  before  the 
winding  up  binding  on  the  company  to  transfer  the  sliares  from 
Harding's  executors  to  somebody  else.  The  defendant  Grice 
counterclaims,  alleging  such  an  agreement,  and  has  made  Brett, 
the  administrator  of  Harding's  residuary  legatee,  defendant  to 
the  counterclaim.  I  will  read  from  the  reasons  of  Mr.  Justice 
Hood  a  short  statement  of  the  facts  showing  the  relationship 
between  the  parties  prior  to  the  alleged  agreement : — "  Harding 
died  in  June  1894,  and  at  the  time  of  his  death  he  was  the  holder 
of  3,000  shares  in  the  company.  By  his  will  he  appointed  Grice 
and  McLean  executors  and  liis  wife  executrix,  and  the  latter 
was  residuary  legatee.  Mrs.  Harding  died  in  January  1897, 
intestate,  and  letters  of  administration  of  her  estate  were  issued 
to  F.  P.  Brett  on  the  4th  March  1898,  though  granted  some  time 
before.  Brett  was  and  is  a  member  of  the  fiiin  of  Blake  and 
Riggall,  who  acted  as  solicitors  for  the  executors  of  Harding,  and 
also  for  Mrs.  Harding's  estate.  At  all  times  material  all  pay- 
ments for  calls  upon  Harding's  shares  in  the  company  would 
come  from  the  estate  of  Mrs.  Harding,  and  in  1897  the  company 
was  indebted  to  that  estate  to  the  extent  of  somewhere  about 
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£30,000  or  £40,000.  At  that  time,  and  for  a  considerable  period 
anterior,  the  company  was  also  indebted  to  the  National  and 
Commercial  Banks  to  a  very  large  amount,  which  was  secured 
upon  the  company's  assets,  including  its  uncalled  capital,  and 
Mrs.  Harding  had  also  given  guarantees  to  these  banks  on  behalf 
of  the  company.  In  1897,  the  managing  director  of  the  company 
was  William  McLean,  while  Braham  acted  as  its  solicitor.  Braham 
died  in  August  1903,  and  McLean  in  Februarj'-  1905."  Now, 
such  an  agreement  as  that  which  is  set  up  must  have  been  made 
by  the  company,  and  it  must  have  been  made  either  by  the 
directors  themselves,  or  some  other  authorized  agent  of  the  com- 
pany, or  else  it  must  have  been  afterwards  ratified  by  the  com- 
pany. I  will  proceed  briefly  to  refer  to  the  evidence  to  see 
whether  there  is  anything  to  support  either  position.  Substan- 
tially the  only  evidence  on  the  subject  is  that  of  Brett  himself. 
I  arrive,  on  his  own  evidence,  at  the  conclusion  that  he  has 
proved  that  no  such  agreement  as  I  have  described  was  ever 
made  by  or  on  behalf  of  the  company.  The  company  is  said  te 
have  been  indebted  to  Mrs.  Harding  to  the  extent  of  about 
£30,000  or  £40,000,  but  in  some  way  this  fact  had  been  con- 
cealed from  the  company.  McLean  was  one  of  Harding's 
executors,  and  he  was  the  managing  director  of  the  company, 
and  was  aware  of  the  debt.  The  evidence  on  that  point  is 
supplied  by  Brett  in  his  answer  to  an  interrogatory  delivered  to 
him  in  an  action  which  was  brought  against  the  company  to 
recover  this  very  debt.  In  referring  to  conversations  between 
him  and  Mr.  Braham,  the  company's  solicitor,  and  McLean,  he 
says  : — "  The  substance  of  the  conversations  was  that  as  the  debt 
wSrS  due  to  me,  and  had  been  concealed  by  Mr.  McLean  in  the 
balance-sheets  and  from  the  bankers  of  the  company,  and  as  the 
assets  of  the  company  were  all  mortgaged  to  these  banks,  I  could 
get  nothing  more  than  McLean  chose  to  give  me."  At  this  time 
the  banks,  under  agreements  made  with  the  company,  had  a 
right,  in  effect,  to  nominate  two  out  of  four  directors,  and  one  of 
their  nominees  had  a  casting  vote.  So  that  the  banks  had  the 
practical  control  of  the  transactions  of  the  company.  Negotia- 
tions then  took  place  with  a  view  of  what  may  be  called  a 
tripartite  agreement,  that  is   to  say,  the  suggestion  was  that 
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Brett,  as  administrator  of  Mrs.  Harding,  should  receive  from  the  ^*  C.  of  a. 
company,  on  account  or  m  respect  of  this  large  debt  of  £30,000, 
some  liquid  assets;  that  the  company  should  also  release  the 
liability  of  Harding's  estate,  in  which  Brett's  intestate  was  bene- 
ficially interested,  in  respect  of  these  shares;  and  that  in  con- 
sideration for  all  this  he  would  give  the  company  a  release  of  the 
debt  due  by  the  company  to  Mrs.  Harding's  estate.  At  this 
time  the  company  was  almost  in  extremis.  It  owed  the  banks 
about  a  million  pounds,  and  all  its  property,  including  the  uncalled 
capital,  was  mortgaged  to  the  banks.  If  the  company  had  been 
wound  up,  the  call  on  the  shares  would  have  had  to  be  paid  in  full, 
and  could  not  have  been  set  off  against  any  part  of  the  debt 
due  by  the  company.  There  is  no  doubt  that  an  agreement  might 
have  been  made  between  the  company,  the  executors  of  Harding, 
and  Brett  as  administrator  of  Mrs.  Harding's  estate,  by  which 
a  portion  of  the  debt  due  by  the  company  to  Mrs.  Harding  could 
have  been  applied  in  payment  of  the  call  in  respect  of  the  shares. 
But  there  is  no  evidence  of  any  such  agreement.  Negotiations 
were  continued  for  some  time  during  the  latter  part  of  1897.  On 
25th  August,  Brett,  writing  to  Braham  and  Pirani,  said : — **  The 
beneficiaries  in  this  estate  have  asked  me  to  provide  in  the 
agreement  that  the  uncalled  capital  on  the  shares  in  McLean 
Bros,  and  Rigg  Ltd.  held  by  Silas  Harding  be  paid  out  of  the 
balance  of  debt,  over  and  above  the  amount  to  be  repaid,  and  a 
receipt  given  to  the  trustees  of  S.  Harding's  estate  for  the  amount. 
Please  have  this  done."  On  the  1st  of  September,  Braham  and 
Pirani  wrote  in  reply,  saying : — "  As  to  your  letter  of  the  25th 
ult,  Mr.  McLean  says  it  would  be  acting  contrary  to  the  com- 
pany's agreement  with  the  banks  to  allow  what  you  ask."  A 
month  later  he  wix)te  again,  when  it  was  clear  that  he  could  not 
obtain  consent  to  any  such  terms,  and  said : — "  It  is  obvious  that 
the  payment  will  be  illusory  if  the  uncalled  capital  has  to  be  paid 
to  the  company."  On  l3th  October,  Braham  and  Pirani  wrote, 
returning  a  copy  of  a  draft  agreement  which  had  been  drawn 
up  : — "  It  will  be  no  easy  matter  for  the  company  to  comply  with 
the  terms  agreed  on  between  your  Mr.  Brett  and  our  Mr.  D. 
Braham  as  embodied  in  the  agreement ;  they  cannot  do  more." 
Finally,  on  30th  October,  a  draft  which  had  been  drawn  up  and 
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H.  G.  or  A.  signed  by  Brett,  was  sent  to  the  company  for  approval,  but  it  was 

^^'        not  approved,  and  the  negotiations  went  off.      In  January,  Brett 

McLkan     wrote : — "  My  directions  are  not  to  wait  any  longer  for  McLean's 

Rjo«\td     settlement,  and  if  j^ou  do  not  advise  me  by  Monday  afternoon 
^''  that  you  are  ready,  I  will  assume  that  the  proposals  are  aban- 

doned. '  The  next  step  we  know  of  is  that  in  March  1898,  a 
memorandum  was  drawn  up  by  Braham,  stating  a  list  of  the 
liquid  securities  that  the  company  was  willing  to  give  Brett  as  a 
consideration  for  the  release  which  it  was  so  anxious  to  get. 

I  will  refer  now  to  the  evidence  given  by  Brett  as  to  this  sup- 
posed agreement,  bearing  in  mind  that  what  is  to  be  proved  is 
that  the  agreement,  which  he  alleges  was  made,  is  an  agreement 
made  with  the  company  or  by  its  authorized  agent,  or  ratified  by 
the  company.     Speaking  of  these  negotiations,  Brett  says : — "  I 
said  the  practical  thing  is  that  there  is  a  liability  of  some  £7,000 
on  the  shares,  and  any  an*angement  I  make  must  be  conditional 
on  that  liability  being  released  in  some  way.     Both  McLean  and 
Braham  said  that  could  and  would  be  arranged,  but  it  would  have 
to  be  done  very  cautiously,  as  the  bank  had  a  watchdog  on  the 
board,  but  that  Braham  and  McLean  would  take  an  opportunity  of 
seeing  that  the  liability  on  the  shares  was  got  rid  of.     This  is  the 
result  of  the  discussions  over  the  whole  period  up  to  November 
1897."     After  that  some  time  elapsed.     He  goes  on  then  to 
describe  what  took  place  later.     He  Bays : — "  Between  14th  and 
28th  January  1898,  I  saw  Braham,  and  he  told  me  that  the 
agreement  could  not  be  carried  out  in  its  then  form.     I  pressed 
him  for  the  duplicate  agreement,  but  he  said  it  could  not  be 
carried  out  in  that  form,  and  that  I  would  have  to  leave  him  and 
McLean  to  arrange  about  the  shares  and  the  liability  on  them, 
and  he  would  give  some  cash  and  security,  and  would  arrange 
with  me  about  the  form  of  the  release.     He  gave  me  this-  (Elx. 
No.  79),  a  memo,  of  what  he  would  give  me.     The  original  is  in 
Braham's  w^riting.     I  said  I  would  take  this,  as  it  was  the  best  I 
could  get,  but  of  course  the  liability  on  the  shares  was  to  be 
removed  before  I  gave  any  release.     He  agreed  to  this.     He  said 
I  would  have  to  depend  upon  McLean  and  himself  as  to  the 
liability  on  the  shares  being  removed,  as  McLean  badly  wanted 
some  release  to  show  the  bank,  and  he  would  hand  over  the  cash 
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and  securities  as  quickly  as  possible."  Then  he  refers  to  a  document,  H.  C.  or  A. 
Exhibit  80.     "  Before  Exhibit  80, 1  had  been  handed  by  Braham        ^®^- 
certain  bills  and  policies  and  part  of  shares  in  his  memo.,  i.e.,  Vic- 
torian Cricket  Company  shares  and  shares  in  Eimberley  Pastoral 
Company,  and  policies.     There  was  delay  in  getting  the  rest,  and  I 
wrote  Exhibit  80.    Braham  pressed  me  to  give  him  some  document 
for  McLean  to  show,  and  I  gave  him  the  document  I  had  drawn 
up  in  1897."     That  was  a  document  containing,  in  effect,  an  offer 
by  Brett  to  the  company  to  enter  into  an  agreement  such  as  that 
he  desired  to  make.     Why  it  was  sent  in  1898,  and  dated  1897, 
when  no  such  offer  in  writing  seemed  to  have  been  made  in  1897, 
was  not  explained.     If  the  document  had  been  found  after  a  lapse 
of  time  in  the  possession  of  the  company  amongst  their  papers, 
with  evidence  that  the  agreement  offered  in  it  had  been  substanti- 
ally performed  on  Brett's  part,  there  would  have  been  priTnd 
facie  evidence,  I  think,  that  the  company,  with  knowledge  of  the 
document,  adopted  and  accepted  the  proposal  contained  in  it. 
That  is  a  purpose  to  which  it  could  obviously  have  been  put  under 
very  conceivable  circumstances,  and  no  other  object  is  suggested 
by  Brett.     The  witness  went  on : — "  On  14th  March  1898, 1  met 
Braham  and  McLean  in  Braham's  office  at  Braham's  request.    He 
handed  me  the  balance  of  the  shares,  or  nearly  all  that  I  was  to 
receive  under  his  memo.,  and  asked  me  to  sign  this  release.     I  read 
it  over,  and  signed  it,  but  said  to  Braham  and  McLean,  '  I  am 
leaving  for  West  Australia  to-morrow,  and  of  course  that  release 
is  not  to  be  used  unless  the  liability  on  the  shares  is  removed.' 
They  said,  '  Yes,  you  can  understand  that,'  and  Braham  said 
something  about  keeping  it  in  his  safe."     The  learned  Judge 
below   attached    considerable   weight  to  that  passage,  but  in 
cross-examination   the   witness  said   this : — "  I    knew    when   I 
signed  the  release  on  14th  March  1898,  that  the  transfers  were 
not  registered."     It  had  occurred  to  the  parties  that  one  way 
in  which  the  liability  on  the  shares  could  be  got  rid  of  would 
be  by  transferring  the  shares  to  someone  else,  and  getting  that 
transfer  registered,  and  it  appears  that  in  October  1897,  while 
the   first   negotiations    were    still   going   on,   and   before   they 
finally  fell  through,  a   transfer  of  the  shares  from  the  execu- 
tors of   Harding  to  a  man  of   straw  had   been   actually  exe- 
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H.  C.  OF  A.  cuted,  and  had  been  sent  to  Messrs.  Braham  and   Pirani,  the 
company's  solicitors,  not  to  the  company.     That  transfer  after- 
wards got  into  the  possession  of  the  company,  but  when  or  how 
we  do  not  know,  and   the  transfer  was  not  registered.      On 
14th  March  1898,  firett  had  signed  a  release,  which  was  in  a 
singular  form,  and  did  not  state  the  consideration,  but  it  was 
an  absolute  release   of  all  liabilities  of  the   company   to   Mrs. 
Harding's  estate.     Brett  goes  on,  and  says: — "I  knew  when  I 
signed  the  release  on  14th  March  1898,  that  the  transfers  were 
not  registered.     Braham  and  McLean  told  me  that  they  would 
register  the  shares  on  the  first  fitting  opportunity.     I  understood 
that  they  were  endeavouring  to  escape  the  vigilance  of  the  banks. 
I  thought  they  intended  not  to  tell  the  banks,  and  let  them  find 
out  if  they  could.     If  I  got  out  of  the  shares  I  did  not  care  how 
they  got  out  of  the  afiair  with  the  bank.     Braham  was  a  party 
to  this  bargain.    I  expected  Braham  and  McLean  to  get  the  trans- 
fers through,  and  I  thought  they  would  be  successful.     If  the 
arrangement   was   not  carried   through   I   thought    that    Mrs. 
Harding's  estate  would  get  very  little  from  the  company.     My 
idea  was  that  Braham  and  McLean  might  elude  the  bank."   That 
is  to  say,  he  was  not  bargaining  with  the  directors  of  the  com- 
pany, of  whom  a  majority  were  the  direct  representatives  of  the 
banks,  who  were  described  as    "  the  watchdogs,"    watcliing  to 
prevent  any  transactions  of  this  kind  going  through,   but  he 
thought  the  gentleman  with   whom   he   was  negotiating,   the 
managing  director  of  the  company,  might  manage  to  elude  the 
creditors  to  whom  the  unpaid  capital  had  been  mortgaged.     This 
is  hi^  own  account  of  the  transaction.     Referring  shortly  after- 
wards to  the  singular  document  which  he  had  dated  1897,  he 
offered  this  explanation : — "  It  was  to  be  shown,  either  to  the 
bank  or  to  the  company ;  it  would  show  the  banks  how  my  debt 
could  be  released  if  they  desired  to  do  reparation  to  Mrs.  Hard- 
ing's estate."    It  might,  indeed,  have  been  evidence  not  only  of  a 
moral,  but  a  legal  duty,  if  it  could  be  shown  that  this  document 
was  in  the  possession  of  the  company,  and  had  been  acted  upon 
by  it.     Again,  he  said  in  cross-examination  : — ''  Braham  told  me 
that  if  the  banks  knew  of  the  proposed  transfers  they  would  not 
go  through.     I  knew  McLean  was  managing  director  of  the  com- 


pany,  and  I  thought  he  had  one  or  two  dummies  on  the  board. 
Braham  told  me  that  he  and  McLean  could  persuade  the  company 
to  most  tilings,  but  I  cannot  say  if  he  said  they  could  persuade 
them  as  to  this  transfer.  I  told  Bmham  that  he  would  have  to 
work  the  transfer  through." 

All  that  evidence  absolutely  negatives  any  concluded  agree- 
ment \vith  the  company,  or  with  anyone  purporting  to  act 
on  behalf  of  the  company  with  authority,  that  a  portion  of  the 
debt  due  to  Brett  a«  the  administrator  of  Mrs.  Harding  should  be 
set  off  against  the  liability  for  the  uncalled  capital,  so  that  the 
shares  could  be  registered  as  having  been  fully  paid  up ;  and  it 
also  shows  that  the  other  possible  way  of  doing  it,  viz.,  the 
registration  of  a  transfer  of  the  shares  to  a  man  of  straw,  was  a 
thing  that  could  not  be  done  except  by  eluding  the  vigilance  of 
the  persons  specially  appointed  by  the  debenture -holders  to 
prevent  such  a  transaction  being  carried  out.  It  is  quite  clear, 
therefore,  there  was  no  agreement  up  to  this  time  between  Brett 
and  Harding's  executors  and  the  company  which  would  operate 
as  a  discharge  or  release  from  the  liability  on  these  shares.  The 
executors,  therefore,  are  forced  to  fall  back  upon  ratification. 
The  law  as  to  ratification  in  such  circumstances  is  stated  in  the 
case  of  Marsh  v.  Joseph  (1).  It  was  thus  put  by  Lord  Russell  of 
Kiliowen  C.J.,  in  delivering  the  judgment  of  the  Court : — "  To 
constitute  a  binding  adoption  of  acts  d  priori  unauthorized  these 
conditions  must  exist :  (1)  The  acts  must  have  been  done  for  and 
in  the  name  of  the  supposed  principal,  and  (2)  there  must  be  full 
knowledge  of  what  those  acts  were,  or  such  an  unqualified  adop- 
tion that  the  inference  may  properly  be  drawn  that  the  principal 
intended  to  take  upon  himself  the  responsibility  for  such  acts, 
whatever  they  were."  As  to  the  adoption  of  this  alleged  agree- 
ment, as  I  pointed  out,  it  does  not  purport  to  have  been  made  on 
behalf  of  the  company.  Braham  and  McLean  said  they  could  not 
make  it  on  behalf  of  the  company  ;  but  they  would  see  that  the 
banks  were  eluded  in  some  way  or  other — not  that  there  should 
be  a  set-off,  but  they  would  see  that  by  some  means  or  other  the 
banks  should  be  prevented  from  recovering  the  debt.  And  what 
evidence  is  there  of  adoption  or  ratification  ?    The  only  evidence 
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H.  U.  OP  A.  really  suggested  as  being  substantial  is  that  shortly  afterwards, 
1906.  when  Brett,  as  administrator  of  Mrs.  Harding's  estate,  had  brought 
an  action  against  the  company  for  the  debt  due  by  it  to  her,  the 
company  pleaded  the  release  given  by  Brett,  and  it  is  contended 
that  this  release  having  been  given  under  the  circumstances 
deposed  to,  the  company  by  pleading  it  must  be  taken  to  have 
adopted  it,  and  to  have  adopted  it  with  all  the  incidents  of  the 
contract  under  which  it  came  to  be  given,  and  that  a  substantial 
part  of  the  consideration  for  the  release  was  the  discharge  of  the 
liability  to  the  company  by  Harding's  estate  in  respect  of  these 
shares.  But  there,  again,  we  have  the  evidence  of  Brett  himself, 
showing  that  the  company  had  no  such  knowledge  at  the  time  of 
the  release.  In  that  action  he  was  interrogated  as  to  the  con- 
sideration for  the  release.  He  was  directly  interrogated — "  What 
was  the  consideration,  the  good  and  valid  consideration  for  the 
release  ?  "  And  this  is  his  answer : — "  The  consideration  was  the 
promissory  notes  and  shares  specified  in  the  defence ; "  that  is  to 
say,  the  liquid  securities  that  Braham  ofiered  to  give  him.  In 
the  same  suit,  McLean,  the  other  executor,  and  the  managing 
director  of  the  company,  made  an  affidavit  stating  what  was  the 
consideration  for  the  release.  The  parties  had  then  fallen  out. 
It  is  sufficient  to  say  that  the  version  McLean  gave  in  that  action 
of  the  consideration  for  the  release  exactly  corresponded  with 
that  given  by  Brett  himself.  Now  Brett  sets  up  that  the  con- 
sideration then  stated  on  oath  was  not  the  consideration,  but  the 
consideration  included  the  discharge,  which,  by  some  means  or 
other,  was  to  be  concealed  from  the  persons  who  were  to  give  it 
Under  these  circumstances,  it  is  impossible  to  bring  the  case 
within  the  rule  laid  down  in  Marsh  v.  Joseph  (1).  There  was 
neither  a  bargain  made  for  or  in  the  names  of  the  supposed 
principals,  nor  any  knowledge  on  their  part.  The  intention  was, 
according  to  the  parties'  own  evidence,  and  that  of  the  agent,  to 
conceal  the  real  transaction  from  the  principala  There  is  no 
evidence  of  any  subsequent  disclosure,  but  there  is  evidence  to 
show,  so  far  as  it  goes,  that  there  was  no  disclosure,  and  under 
those  circumstances  it  is  impossible  to  set  up  ratification. 

Another  way  in  which  the  case  was  put  was  that  the  release  of 

(1)  (1897)  1  Ch.,  213. 
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the  liability  on  the  shares  was  to  be  taken  as  a  condition  prece-  H.  C.  of  a. 
dent  before  the  release  of  the  debt  was  to  operate ;  that  is  to  say, 

^  y    111   • 

that  the  release  was  delivered  in  escrow,  a  conditional  release.      McLean. 

Part  of  the  consideration  for  the  release  was  certainly  a  present    ^^^j^p 

one,  consisting  of  what  is  called  liquid  securities,  of  which  Brett,  ^• 

as   fitdministrator,   got   the   advantage   to   a   very    considerable 

extent.     It  is  said  that  was  only,  after  all.  part  payment  of  the 

debt.     Possibly  that  is  so.     If  it  is  suggested  that  it  operated  as 

a  deed  in  escro\^,  it  is  strange  that  when  the  deed  was  pleaded  in 

answer  to  Brett's  action  against  the  plaintiff  company  he  did  not 

say  so.     If  anything  could  be  made  out  of  this  elaborate  story, 

it  would  be  that  the  company,  when  it  discovered  the  truth,  had 

the  right  to  elect  whether  it  would  be  bound  by  the  bargain  or 

not.     On  the  other  hand,  the  other  party  miglit  possibly  have 

had  a  right  to  elect ;  and,  if  the  effect  was  to  avoid  the  operation 

of  the  release,  Brett  would  be  entitled  to  take  any  objection  he 

could  to  get  rid  of  the  release.     When  it   was  pleaded  against 

him,  however,  he  made  no  such  answer  as  the  present  defence  sets 

up.     In  my  opinion,  therefore,  the  case  set  up  by  the  defendant 

entirely  fails,  and  the  plaintiffs*  case  being  established,  they  were 

entitled  to  judgment     I  tliink  that  the  appeal  should  be  allowed, 

and  that  judgment  should  be  entered  for  the  plaintiffs  for  the 

amount  claimed,  with  interest  from  the  date  of  the  writ. 

Barton*  J.  I  am  of  the  same  opinion.  With  reference  to  the 
proof  of  the  presence  of  a  quorum,  the  case  of  In  re  Indian 
Zoedone  Co.  (1)  is  relevant.  There  the  chairman  of  a  confirma- 
tion meeting  disallowed  certain  votes  which  had  been  given 
against  the  confirmation  of  a  resolution  passed  at  the  first  meet- 
ing appointing  a  liquidator,  the  effect  of  the  disallowance  being 
to  confirm  the  resolution,  and  he  made  an  entry  in  the  minute- 
book  that  the  resolution  had  been  confirmed.  The  Court,  in  the 
absence  of  evidence  that  the  votes  were  improperly  disallowed, 
declined  to  question  the  decision  of  the  chairman.  Among  the 
reasons  for  that  judgment,  the  Earl  of  Selbome  L.C.  said  (2)  : — 
^*  Also  it  may  be  added,  and  I  think  correctly,  that  inasmuch  as 
the  chairman  who  presides  at  such  meetings,  and  has  to  receive 

U)  26  Ch.  D.,  70.  (2)  26  Ch.  D.,  70,  at  p.  77. 
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H.  0.  or  A.  the  poll  and  declare  its  result,  has  prima  facie  authority  to 
^*^'  decide  all  emergent  questions  which  necessarily  require  decision 
at  the  time,  his  decision  of  those  questions  will  naturally  govern, 
and  properly  go^'em  the  entry  of  the  minute  in  the  books ;  and, 
though  in  no  sense  conclusive,  it  throws  the  burden  of  pix)of  upon 
the  other  side,  who  may  say.  contrary  to  the  entry  in  the  minute- 
book,  following  the  decision  of  the  chairman,  that  the  result  of 
the  poll  was  different  from  that  there  recorded."  Cotton  L.J. 
said  (1) : — "  It  is  said  that  there  were  objections  taken  for  proxies 
for  12,235  8liares,but  that  thase  objections,  though  allowed  by  the 
cliairman,  were  not  good  objections.  As  regards  two  of  the 
grounds  of  objection,  I  will  not  saj'  anything  more  than  that  I 
concur  with  the  Lord  Chancellor.  Whether  the  objection  depends 
on  the  form  of  the  document  or  on  the  general  point  of  law,  the 
Court  can  decide,  and  is  bound  to  decide,  when  the  question 
conies  before  it,  whether  the  decision  of  the  chairman  was  right 
or  wrong ;  but  until  the  contrarj'  is  shown  his  decision  must  be 
held  to  be  right,  that  is  to  say,  the  Court  must  decide  the 
question  between  the  parties,  but  not  until  those  who  object  to 
his  decision  satisfy  the  Court  before  wliom  the  question  comes 
that  his  decision  was  wrong."  In  the  case  before  us,  as  the  action 
of  the  chairman  in  going  on  with  the  meeting  involved  a  decision 
that  there  was  a  quorum  present,  it  being  his  duty  to  decide 
whether  the  meeting  was  duly  convened  and  held,  the  principle  of 
the  case  cited  seems  applicable  in  every  respect  in  favour  of  the 
decision  of  the  chairman  on  that  question,  and  also  in  favour  of  the 
decision  that  the  resolution  was  carried.  The  decision  that  a 
quorum  was  present,  according  to  the  contention  of  the  respondent, 
underlies  the  main  question  whether  there  was  a  resolution  duly 
and  properly  carried,  and  therefore  whether  the  company  was 
in  liquidation,  and  that  decision  comes  within  what  in  that 
case  are  called  "  emergent  questions,"  questions  of  fact  which 
have  to  be  decided  then  and  there,  and  as  to  which  there  is  the 
general  presumption,  in  the  absence  of  fraud,  that  they  were 
duly  and  properly  decided.  It  rests,  therefore,  upon  the  side 
impeaching  such  a  decision  to  overturn  it  by  evidence  showing 
that   it   was   without   foundation,  that  the   fact   was    wrongly 

(1)  26  Ch.  D.,  70,  at  p.  80. 


decided,  or  that  tliere  was  some  legal  requisite  not  observed.     I   W.  C.  or  a. 
am  with  the  Chief  Justice  in  the  opinion  that  in  neither  of  these 
matters  has  tlie  respondent  succeeded  in  establishing  his  ease.      mcLian 
Then  there  was  the  evidence  given,  apart  from  that  presumption,    ri^^'ltd 
by  Mr.  Pirani,  wlio  went  there  as  the  company's  solicitor,  after  "■ 

having  examined  the  law  and  tlie  articles  of  association,  so  as  to       

ascertain  the  requisites  of  a  duly  held  meeting.     He  had  made  "  ■*■ 

himself  familiar  with  tliese  questions,  according  to  his  evidence. 
He  went  to  the  meeting,  he  saw  that  there  was  a  book  in  which 
persons  attending  the  meeting  signed  their  names.  He  acted  in 
concert  with  the  accountant  in  examining  the  register  of  shares 
with  reference  to  the  names  of  the  members  and  the  number  of 
shares  they  held.  That  having  been  done,  Mr,  Pirani  satisfied 
himself  that  there  was  a  quomm  present,  and  notified  that  fact 
to  the  chairman,  who,  as  he  might  well  do,  accepted  that  notifi- 
cation, and  went  on  with  the  meeting.  It  seems  to  me  that  this 
is  evidence  very  strongly  in  favour  of  the  proposition  that  the 
quorum  was  there,  and  it  is  not  to  the  purpose  to  endeavour  to 
cut  that  down  unless  by  positive  evidence  as  to  both  branches  of 
the  proposition ;  that  is  to  say,  the  element  of  personal  attendance 
and  the  element  of  proxies  of  shareholders.  The  respondent's 
case  as  to  that  is  entirely  inconclusive.  I  think  that,  in  view  of 
the  presumption  from  the  decision  of  the  cliairman,  which  has 
not  been  negatived,  and  also  the  pHmd  fade  evidence,  as  to  all 
that  was  necessary,  given  by  Mr.  Pirani,  the  evidence  in  rebuttal 
is  entirely  inconclusive;  and  that,  even  without  the  certificate 
signed  by  the  chairman  of  the  meeting,  the  defence  must  upon 
that  point  fail.  As  to  the  certificate  of  the  chairman,  although  I 
had  some  doubt  upon  that  point  at  first,  the  authorities  which 
His  Honor  has  mentioned  have  removed  it.  and  I  think  that  t^nn. 
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H.  C.  OF  A.  nieans  of  raising  the  authorized  capital  with  which  the  com- 
pany is  to  carry  on  business ;  they  are  the  life  blood  of  the 
company.  At  this  point  the  company  w^as  not  in  liquidation, 
but,  whether  crippled  or  not,  was  a  going  concern.  If  it  was 
to  carry  on  it  would  be  obliged  to  make  calls.  To  say  that  the 
managing  director,  even  in  association  with  the  solicitor  of  the 
company,  was  entitled  to  make  agreements  which  would  deprive 
the  company  completely,  perhaps,  of  the  power  to  raise  its 
capital  from  its  members — agreements  upon  the  competency  or 
reasonableness  of  which  the  company  had  no  means  up  to  that 
point  of  expressing  an  opinion — is  to  put  forward  a  startling 
proposition ;  and  therefore,  wliether  from  the  articles  or  from 
the  decided  cases,  some  authority  for  the  proposition  should  have 
been  put  before  us.  I  have  not  found  any  authority  cited  in 
favour  of  the  view  taken  by  the  respondent,  and  I  cannot  find  by 
applying  such  common  sense  as  I  have,  that  it  would  be  anything 
but  disastrous  to  the  due  conduct  of  the  operations  of  any  joint 
stock  company  to  say  that,  without  an  authority  under  its 
articles  of  association,  or  without  an  authority  expressly  given 
beforehand,  the  managing  director  would  be  entitled  to  barter 
away  the  whole  means  which  the  company  has  to  raise  its  capital 
from  the  shareholders  by  making  individual  agreements  for  the 
release  of  liabilities  on  their  shares.  To  my  mind,  the  proposition 
is  a  strange  one.  Then  there  was  the  question — Was  there  rati- 
fication ?  It  is  said  that  the  company  has  ratified  or  adopted  the 
agreement,  including  the  release  of  this  call  liability,  by  raising 
the  release  as  a  defence  to  Mr.  Brett's  action  in  1902.  That  can- 
not be  so  unless  the  company  knew  that  the  discharge  of  the  call 
liability  was  part  of  the  consideration  for  the  release.  As  to  that, 
I  think  the  case  of  Marsh  v.  Joseph  (1)  is  conclusive.  Now, 
there  was  not  a  scintilla  of  evidence  as  to  this,  but  the  learned 
Judge  who  heard  the  case  has  treated  the  discharge  of  the  caU 
liability  as  a  condition  precedent.  So  far  6is  the  appellant  com- 
pany is  concerned,  that  does  not  alter  its  case.  Before  there 
could  be  ratification  a  knowledge  of  any  condition  precedent  was 
necessary.  If  that  were  not  so,  a  company  might  be  bound  by 
an  agreement  on  its  assumed  behalf,  and  made  upon  a  condition 

(1)  (1897)  ICh.,  213. 
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disastrous  to  its  very  existence,  and  might  be  held  to  have  ratified  H.  C.  of  A. 
the  agreement  without  a  knowledge  of  the  condition  on  which  it 
was  made.  That,  again,  is  a  proposition  to  which  I  think  a 
reasonable  mind  cannot  assent,  and  there  is  no  authority  for  it. 
It  stands,  then,  that  there  was  no  exprass  authority  for  the 
making  of  this  agreement,  including  this  discharge  of  call  lia- 
bility. There  was  no  implied  authority,  and  there  has  been  no 
ratification  or  adoption.  That,  I  think,  is  manifest.  Then  the 
alleged  condition  precedent  cannot  affect  the  company,  and  the 
only  release  it  has  knowingly  accepted  is  one  given  in  considera- 
tion of  the  promissory  notes  and  scrip  mentioned  in  the  evidence. 
That  being  so,  on  both  branches  of  the  evidence,  I  think  the 
defendant's  case  utterly  fails,  and  that  this  appeal  must  be 
sustained. 


O'Connor  J.  I  concur  with  the  reasons  of  my  learned 
brothers.  I  think  judgment  should  be  entered  for  the  plaintiffs 
for  the  full  amount  of  the  call,  with  interest  at  5  per  cent,  from 
the  date  of  the  writ. 

Appeal  allowed,  with  costs.      Judgment  for 
the  plaintifs,  with  costs. 


Solicitors,  for  appellants,  Braham  &  Pirani. 
Solicitors,  for  respondent,  Blake  &  Riggall. 
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FINK      . 

Defendant, 


Appellant 


AND 


ROBERTSON  AND  ANOTHER 
Plaintiffs, 


Respondents. 


ON  appeal  from  the  supreme  court  of 

victoria. 


H.  C.  or  A. 
1907. 

Mklboubkb, 

A f  arch  8,   11, 
12,  13,  14, 15, 

28. 


Griffith  C.J.. 

Barton, 

O'Connor,  and 

Hi^};nn8  JJ. 


Trarujer  of  Land  Act  1890  {No,  1149),  mcm.  74,  89,  95,  121,  124,  129,  130,  290— 
Mortgage — For edomre— Subsequent  right  <if  mortgagee  to  sue  on  covenant  in 
mortgage — Extinguishmtnt  oj  mortgage  debt. 

On  forecloBure  under  sees.  129  and  130  of  the  Transfer  of  Land  Act  1890, 
the  title  of  the  mortgagee,  when,  pursuant  to  sec.  130,  he  is  registered  as  pro- 
prietor of  the  mortgaged  land,  is,  in  the  absence  of  fraud,  absolute  and 
unimpeachable,  and,  by  reason  of  the  provision  in  see.  130  that  the  mortgagee 
shall  be  deemed  a  transferree  of  the  mortgaged  land,  and  of  the  other  pro- 
visions of  the  Act  as  defining  the  obligations  incurred  by  a  transferree  of 
mortgaged  land,  with  respect  to  the  mortgage  debt,  the  mortgage  debt  is 
extinguished,  and,  therefore,  no  action  will  lie  subsequently  by  the  mortgagee 
upon  the  covenant  in  the  mortgage  to  repay  the  mortgage  debt. 

So  heldf  by  Ch'iffith  C.J.,  and  Barton  and  O'Connor  JJ.  {Higgins  J. 
dissenting  as  to  extinguishment  of  the  mortgage  debt). 

In  re  Premier  Permanent  Building  Land  and  Investment  Association  ;  Bx 
parte  Lyell,  25  V.L.R.,  77  ;  21  A.L.T.,  67,  overruled. 

Judgment  of  Supreme  Court  {Robertson  v.  Fink,  (1906)  V.L.R.,  554;  28 
A.L.T.,  27),  reversed. 


Appeal  from  the  Supreme  Court  of  Victoria. 

By  an  instrument  of  mortgage  under  the  provisions  of  the 
Transfer  of  Land  Act  1890,  dated  18th  March  1891,  Catherine 
Fink  mortgaged  a  certain  house  and   land   in  St  Eilda-road, 
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Melbourne,  and  known  as  "  The  Grange,"  of  which  she  was  the    W.  C  of  a. 
registered  proprietor,  to  one  James  Robertson  to  secure  payment  '* 

of  the  sum  of  £17,000.     The  mortgage  instrument,  which  was       f,uk 
duly  registered,  was  not  in  fact  under  seal.     By  the  mortgage  i^o^n^^^jy 

the  mortgagor  covenanted  to  pay  to  the  mortgagee,  his  executors       

or  transferrees  the  principal  sum  of  £17,000  on  the  18th  March 
1894,  and,  so  long  as  the  principal  sum  or  any  part  thereof 
remained  unpaid,  to  pay  interest  on  such  amount  as  remained 
unpaid  at  the  rate  of  seven  per  cent,  per  annum  by  equal  half- 
yearly  payments  on  the  18th  September  and  18th  March  in  each 
and  every  year,  the  first  of  such  payments  to  be  made  on  the  18th 
September  1891,  and  also  to  pay  all  land  tax  and  other  taxes, 
charges,  assessments,  impositions,  and  outgoings  whatsoever  be- 
coming payable  in  respect  of  the  land  comprised  in  the  mortgage. 
Default  having  been  made  in  payment  of  interest,  the  principal 
was,  under  a  power  contained  in  the  mortgage  instrument,  called 
in,  but  was  not  paid.  Thereupon  the  mortgagee,  after  due  com- 
pliance with  the  provisions  of  the  Act,  procured  an  order  for 
foreclosure,  which  was  duly  entered  in  the  Register  Book  on  the 
Ist  November  1893,  and  on  the  30th  December  1893  received  a 
certificate  of  title  in  his  own  name  to  the  property.  James 
Robertson  died  on  the  11th  June  1895,  and,  the  principal  sum  and 
interest  and  certain  taxes,  charges  and  assessments  still  remaining 
unpaid,  an  action  was  brought  by  his  executors  against  Catherine 
Fink  to  recover  the  principal  sum  of  £17,000,  together  with  in- 
terest from  the  18th  September  1892,  and  the  rates,  taxes,  and 
assessments,  the  whole  amount  claimed  amounting  to  £28,754 
17s.  lid. 

The  only  defence  material  to  this  report  was  a  contention  that, 
by  reason  of  the  order  for  foreclosure  procured  by  James  Robert- 
son, and  of  the  registration  of  him  as  proprietor  under  the  Trans- 
fer of  Land  Act  1890  of  land,  the  mortgage  and  any  obligations 
thereunder  ceased  to  be  of  any  operation,  and  the  defendant 
ceased  to  be  liable  in  respect  of  the  provisions  for  payment  con- 
tained in  the  mortgage. 

The  action  was  heard  bj'  Chondey  J.,  who  gave  judgment  for 
the  plaintiffs :  Robertson  v.  Fink  (1), 

(1)  (1906)  V.L.R.,  554  ;    28  A.L.T..  27. 
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H.  C.  OF  A.       The  defendant  now  appealed  to  the  High  Court 
1907. 
' — • — '  Weigall  K.C.  and  Starke,  for  the  appellant.     The  right  which, 

^  under  the  law  existing  prior  to  the  Transfer  of  Land  Acts,  a 

RoBKRTsoy.  mortgagee  had  after  foreclosure  to  sue  on  the  covenants  in  the 
mortgage,  and  thus  to  re-open  the  mortgage  is  inconsistent  with 
the  provisions  of  those  Acts,  and,  as  to  land  under  those  Acts,  does 
not  exist.  As  to  the  rights  of  the  mortgagor  and  the  mortgagee 
after  foreclosure,  see  LockhaH  v.  Ha^rly  (1);  CawpbeLl  v.  Holy- 
land  (2) ;  Kinnaird  v.  TroUope  (3).  The  intention  of  the  Trans- 
fer of  Land  Acts  is  by  foreclosure  to  put  the  mortgagor  and 
mortgagee  in  the  same  position  as  if  the  mortgagor  had  conveyed 
the  land  and  the  equity  of  redemption  to  the  mortgagee.  Since 
under  those  Acts  the  legal  estate  does  not  pass  to  the  mortgagee, 
there  is  in  fact  no  such  thing  as  an  equity  of  redemption.  By 
sec.  130  of  the  Transfer  of  Land  Act  1890  the  mortgagee,  upon 
foreclosure,  is  to  be  deemed  to  be  the  transferree  of  the  mortgaged 
land,  that  is,  the  transferree  from  the  mortgagor,  and  by  virtue 
of  sec.  95,  the  transferree  of  mortgaged  land  is  bound  to  in- 
demnify the  transferror  against  all  liability  in  respect  of  the 
mortgage  debt.  Foreclosure  under  the  Act  therefore  operates  as 
an  extinguishment  of  the  debt.  The  same  result  follows  if  the 
mortgagee  after  foreclosure  is  to  be  treated  as  a  transferree  of  the 
land  free  from  the  mortgage,  for  by  sec.  89  the  transferree  is  to 
be  liable  for  all  the  liabilities  to  which  he  would  have  been  liable 
if  he  had  been  the  former  proprietor.  So  under  sec.  121  a  cove- 
nant is  implied  in  the  mortgage  that  the  transferree  of  the  mort- 
gagor will  pay  the  mortgage  debt.  That  covenant  runs  with  the 
land  :  In  re  Burton ;  Ex  parte  Union  Bank  of  Australia  Ltd, 
(4),  disapproving  of  Australian  Deposit  and  Mortgage  Bank  v. 
Lord  (5).  So  that,  in  any  one  of  those  views,  as  soon  &s  Robertson 
became  registered  proprietor  of  the  land,  the  mortgage  debt 
became  extinguished. 

[HiGGiNS  J. — What  more  does  sec.  130  provide  as  to  a  fore- 
closure than  was  provided  by  a  decree  in  equity  for  foreclosure  ?] 

The  decree  did  not  mean  what  it  said,  but  the  words  of  the 

(1)  9Beav.,  349.  (4)  27  V.L.R.,  437.  at  p.  442;  23 

(2)  7  Ch.  D.,  166.  A.L.T.,  114,  per  HofraydJ. 

(3)  39  Ch.  D.,  636.  (6)  2  V.L.R.  (L.),  31. 
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section   must    be   interpreted    to   mean    what    they   say.      No  H.  C.  of  a, 
machinery  is  provided  by  the  Act  for  re-opening  a  foreclosure. 
Under  the  Real  Property  Acts  of  New  South  Wales  it  has  been        pu^K 
held  that  there  is  no  power  to  re-open  a  foreclosure  :  Campbell  v.  j^^3^,^.pg^j, 

Bank  of  New  South  Wales  (1) ;  Matton  v.  Lipscomb  (2).     The       

words  of  sec.  114  of  the  Real  Property  Act  1863  of  New  South 
Wales  are  not  so  strong  as  those  of  sec.  130  of  the  Transfer  of 
Land  Act  1890.  A  foreclosure  order  under  sec.  130  operates  as 
a  vesting  order  which  vests  in  the  mortgagee  the  land  of  the 
mortgagor  as  if  it  had  been  transferred  by  the  mortgagor  to  the 
mortgagee,  and  it  vests  the  land  as  it  existed  at  the  date  of  the 
mortgage.  Thus,  in  the  case  of  a  second  mortgage,  on  a  fore- 
closure order,  the  second  mortgagee  would  be  registered  as  having 
the  estate  of  the  mortgagor  as  at  the  time  the  second  mortgage 
was  granted,  and  the  second  mortgagee  would  therefore  have  to 
indemnify  the  mortgagor  against  the  first  mortgage  debt.  Similar 
words  to  the  words  "  shall  be  deemed  a  transferree  "  in  sec.  130, 
are  used  in  other  sections  with  a  similar  object:  See  sees.  118 
and  188.  If  the  view  is  taken  that  a  mortgagee  who  forecloses 
takes  the  land  with  the  burdens  which  existed  at  the  time  of  the 
registration  of  the  mortgage,  the  Act  works  out  scientifically. 
Sec.  124  also  bears  out  this  view.  The  first  part  of  it  provides 
for  the  somewhat  anomalous  position  into  which  mortgagor  and 
mortgagee  have  been  put  by  the  Act,  giving  certain  rights  and 
remedies  to  the  mortgagee,  and  then  the  second  part  is  a  proviso 
that,  when  after  foreclosure  the  mortgagee  has  become  proprietor 
of  the  land,  none  of  his  rights  or  liabilities  incident  to  his  new 
ownership  are  to  be  affected  by  the  previous  part  of  the  section. 

[Counsel  also  referred  to  Bridgman  v.  Daw  (3);  Adair  v. 
Garden  (4) ;  Ashbumer  on  Mortgages,  p.  374  ;  Ex  parte  National 
Trustees,  Executors  and  Agency  Co,  of  Australia  Ltd.  (5); 
Registrar  of  Titles  v.  Paterson  (6) ;  Trust  and  Agency  Co.  v. 
MarkweU  (7) ;  Oreig  v.  Watson  (8) ;  Canaway's  Real  Property 
Act,  p.  99 ;   In  re  Premier  Perm,anent  Building,  Land  and 

(1)  16  N.S.W.  L.R.  (Eq.),  285;  11  (6)  19  A.L.T.,  222. 
App.  Gas.,  192.                                                   (6)  2  App.  Gas.,  110. 

(2)  16  N.S.  W.  L.R.  (Eq.),  142.  (7)  4  Qd.  S.G.R.,  60. 

(3)  40  VV.R.,  253.  (8)  7  V.L.R.  (Eq.),  79  ;  3  A.L.T.,  13. 

(4)  29L.R.  Ir.,469. 


V. 

Robertson. 
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H.  C.  OF  A.  Inveatvient  Association^  Ex  parte  Lyell  (1)  ;  Waring  v.  Ward 
1907.  ^2) ;  Bell  V.  Roti^e  (3);  WeigaU  v.  Gascon  (4) ;  Conveyancing  Act 
Fink        1905,  sec.  36.] 

As  to  the  question  of  the  limitation  of  the  action  by  reason  of 
the  Transfer  of  Land  Act  1890,  sec.  92,  and  the  Real  Property 
Act  1890,  sees.  47,  49,  counsel  referred  to  3  &  4  Will.  IV.  c.  83  ; 
21  Jac.  I.  c.  63  ;  KeUy  v.  Fuller  (5) ;  Payne  v.  The  King  (6) ;  In 
re  Currie  (7) ;  Cooper  v.  Cooper  (8) ;  Carson's  Real  Property 
Statutes,  p.  211 ;  Hunter  v.  Nockclds  (9) ;  Sutton  v.  Sutton  (10); 
la  re  Frishy ;  Allison  v.  Friahy  (11)  ;  KirJdand  v.  Peatjield  (12). 

Mitchell  K.C.  and  Guest,  for  the  respondents.  The  Transfer  of 
Land  Act  makes  no  alteration  in  the  law  of  foreclosure.  Sec.  130 
merely  provides  a  simple  and  expeditious  way  of  giving  to  the 
mortgagee  the  same  right  to  obtain  which,  without  the  section, 
he  would  have  had  to  bring  a  suit :  I71  re  Premier  Pemian-ent 
Building,  Land  and  Investment  Association  \  Ex  parte  Lyell 
(1).  The  legislature  has,  in  sec.  130,  followed  very  closely  the 
ordinary  form  of  a  decree  for  foreclosure:  Seton  on  Decrees,  1st 
ed.,  p.  211  ;  Frail  v.  Ellis  (13);  Seton  on  Decrees,  6th  ed.,  vol.  iii., 
p.  1992.  The  ordinary  position  of  a  mortgagee  is  that,  notwith- 
standing he  has  foreclosed,  lie  can  still  pui-sue  his  personal 
remedy  against  his  debtor,  subject  only  to  this,  that  he  must  be 
in  a  position  to  give  back  the  whole  property  mortgaged :  Pen^ 
v.  Barker  (14).  Sees.  129  and  130  are  merely  machinery  sections, 
and  are  not  intended  to  alter  the  law,  except  so  far  as  it  is  incon- 
sistent with  that  machinery.  They  are  skeleton  sections,  and  the 
Court  must  fill  them  in  so  as  to  provide  for  cases  that  may  arise 
under  them.  Ex  parte  NcUional  Trustees  Executors  and  Agency 
Co.  of  Australia  Ltd,  (15).  Sec.  124  is  very  strong  to  show  that 
sec.  130  was  not  intended  to  take  away  the  right  of  a  mortgagee 
after  foreclosure  to  sue  on  the  covenants,  for  after  providing 
that  a  mortgagee  is  to  have  certain  rights,  lest  it  should  be  con- 

(1)  25  V.L.R.,  77  ;  21  A.L.T.,  67.       (8)  26  V.L.R.,  649  ;  22  A.L.T.,  215. 

(2)  7  Ves  ,  332.  (9)  1  Mac.  &  G.,  640,  at  p.  650. 

(3)  26  V.L.R.,  511  ;  22  A.L.T.,  156.  (10)  22  Ch.  D.,  611. 

(4)  3  V.L.R.  (L.),  294.  (11)  43  Ch.  D.,  106,  at  p.  110. 

(5)  1  IS.A.  L  R.,  15.  (12)  (1903)  1  K.B.,  756, 

(6)  (1902)  A.C.,  552.  (13)  16  Beav.,  350. 

(7)  25  V.L.R.,  224,  at  p.  227  ;  21  (14)  8  Ves.,  627  ;  13  Ves.,  198. 
A.L.T.,  127.  (15)  19  A.L.T.,222. 
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tended   that  the   giving  of  those  rights   until  foreclosure   was   H-  C.  of  a. 
intended  to  mean  that  the  mortgagee  was  not  to  lia ve  any  rights         '   '  * 
against  the  mortgagor  after  foreclosure,  the  proviso  was  put  in        fj^k 
that  the  rights  of  the  mortgagee  after  foreclosure  were  not  to  be  j^^^be^^^s^jj, 
affected.  

[HiGGiNS  J.  as  to  those  rights  referred  to  FarHngtmi  v^ 
Smith  (1) ;  Commercial  Bank  v.  Breen  (2).] 

One  result  of  the  contrary  view  would  be  that,  if  to  secure  a 
large  debt  several  mortgages  over  different  pieces  of  land  were 
given,  if  the  mortgagee  foreclosed  one  of  the  mortgages  the  whole 
debt  would  be  gone.  In  that  view  sec.  130  would  be  a  trap  for 
mortgagees.  There  was  no  intention  to  put  mortgagees  to  their 
election.  The  provisions  in  sees.  118  to  130  relating  to  mortgages 
contain  inherent  evidence  that  the  remedies  of  the  mortgagee  are 
cumulative  and  independent,  and  are  not  to  be  exclusive  of  one 
another.  Those  remedies  may  be  pursued  until  the  debt  is  paid. 
There  are  cases  in  which  the  foreclosure  must  be  re-opened,  eg., 
in  case  of  fraud,  and  means  must  be  found  for  re-opening  it. 

[Counsel  also  referred  on  this  point  to  James  v.  James  (3); 
Pryce  v.  Bury  (4)  ;  Lens  v.  Fisher  (5)  ;  Sadler  v.  Worley  (6) ;  In 
re  Kelday ;  Ex  parte  Meston  (7) ;  Real  Property  Act  1861 
(Queensland)  sec.  60  ;  Poiver's  Real  Prcyperty  Acts  of  Qiveensland, 
p.  86  ;  Hogg's  Australiitn  Torrens  Acts,  p.  942  ;  BuckTuxU  v. 
Reid  (8);  Seton  on  Decrees,  6th  ed.,  pp.  1,912,  1,996,  2,042 ;  Kin- 
iiaird  v.  TroUope  (9)  ;  Dixon  v.  Wigram  (10)  ;  Stevens  y.  Theatres 
Limited  (11)  ;  British  South  Africa  Co.  v.  Companhia  de  MocaTn- 
bique  (12).  As  to  the  question  of  limitation  they  referred  to 
Torrens  Aivst ralasian  Digest,  col.  206;  Kelly  v.  FvUer  (13); 
Sinclair  v.  Gkcmpertz  (14);  Flanagan  v.  Bladen  (15);  In  re 
Ctii*rie  (16);  Payne  v.  The  Qtieen  (17)  ;  Cork  and  Bandon  Rail- 
way Co.  V.  Goode  (18)  ;  In  re  Coi^nwall  Minerals  Railway  Co. 

(1)  20  V.L.R.,  90  ;  15  A.L.T.,  218.  (II)  (19l>3),  1  Ch.  857. 

(2)  15  V.L.R.,  572  ;  11  A.L.T.,  92.  (12)  (1893)  A.C.,  602,  at  p.  628. 

(3)  L.R.,  16  Eq.,  163.  (13)  1  S.A.  L.R.,  15. 

(4)  2  Drew.,  41.  (14)  15  VV.N.  N.S.W..  125. 

(5)  22  Ch.  D.,  283.  (15)  17  A.L.T.,  69. 

(6)  (1894),  2Cb.,  170.  (16)  25  V.L.R.,  224,  at  p.  233:  21 

(7)  36  W.R.,  585.  A.L.T..  127. 

(8)  10  S.A.  L.R.,  188.  (17)  26  V.L.R.,  706,  at  pp.  714,  715. 

(9)  39  Ch.  D.,  636,  at  p.  649.  (18)  13  C.6.,  826. 

(10)  2Cr.  &  J.,613. 


KOBKRTSON. 


<1);  Paget  v.  Fuley  (2);  Sims  v.  Tfiomcu  (3);  CooU  o»  MoH- 
gages,  7th  ei,  p.  9.] 

Mfeigail  K.C,  in  reply.  Apart  from  the  Tra-nsfo-  of  Land  Act, 
there  was  much  complicated  law  as  to  foreclosare  and  maeh 
authority  to  the  effect  that  after  foreclosure  a  mortgagee  ooold 
sue  upoD  the  covenants,  though  there  waR  much  qaestion  as  to 
the  terms  upon  which  he  could  sue.  The  Act  should  therefore 
be  treated  apart  from  that  law  and  those  authorities.  The  Act 
contemplates  that  upon  foreclosure  of  a  particular  iastrament  the 
righti  under  it  are  gone.  It  is  also  the  policy  of  the  Act  to  keep 
each  title  separate  from  all  others.  ^ 

[tllGGlK'ti  J. — Is  there  anything  in  the  Act  which  is  iucon- 
sistent  with  the  mortgagee  suing  on  the  covenants  afcer  fore- 
closure ?] 

Sec  121  provides  that  the  hurden  of  a  mortgage  is  to  be  borne 
by  the  mortgagor's  tranaferree,  and  sec.  130  makes  the  mortg^ee 
lifter  foreclosure  the  owner  as  ti-ansferree.  The  burden  created 
by  the  registered  instrument  always  runs  with  the  land,  and 
wlien  the  instrument  is  removed,  the  burden  is  removed. 

[He  also  referred  to  Williams  v.  Hunt  (4) ;  Cf?mpany  of 
Tubacco-Pipe  Makers  v,  Loder  (5) ;  Dyson  v.  Morris  (6) ;  Rohbi-ns 
on  Mort'jages,  p.  1,003.] 

Car.  ,ulv.  vuit 

The  judgment  of  Giuffith  C.J.,  Barton  and  O'Connor  JJ., 
was  read  by 

Griffith  C.J.  This  was  an  action  upon  tlie  covenants  con- 
tained in  an  instrument  of  mortgage  dated  ISth  March  1891, 
aud  duly  registered  pursuant  to  the  Transfer  of  Laud  Act  1890. 
The  defendant,  with  other  defences,  pleaded  that  the  mortgagee 
obtained  under  the  provisions  of  that  Act  au  order  for  foreclosure, 
in  pursuance  of  which  he  was  registeied  as  proprietor  of  the 
mortgaged  land,  and  thereupon  became  the  traiisferree  thereof, 
and  that  a  certificate  of  title  was  issued  to  him,  and  contended 
that  thereupon  her  obligations  under  the  instrument  of  mortgage 

(1)  (ISB7),  2Ch.,  74,  (4)  (19061   1  K.B..  672. 

(2)  2Bing.  N.C.,67B.  (5)  20LJ.{NJi.)Q.B..*U.iilp.4H. 

(3)  12  A.  *  E.,  536.  (6)  i  Hure,  i\3.  at  p.  418. 
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-were  extinguished.    The  facts  were  proved  as  alleged,  but  Choviley   H.  C.  of  A. 
J.,  following,  as  he  was  bound  to  do,  the  decision  of  the  Full  Coui-t        ^ 
in  In  re  Premier  Permanent  Buildivg  Jkc,  Association^  Ex  jyarte       ywk 
LyeU  (1),  overruled  this  defence,  and,  holding  that  none  of  the  ^obk^xson. 

other  defences  were  established,  gave  judgment  for  the  plaintiffs.        

The  Transfer  of  Land  Acty  first  passed  in  Victoria  in  1864, 
estahlished,  as  is  well  known,  a  new  mode  of  conveyancing,  the 
fundamental   principle   of   which   was   that  title   to   land   and 
intereste  in  land  should  depend  upon  registration,  and  not  upon 
instruments  inter  partes.     Such  instruments  were  to  be  used  as 
means   for  obtaining  registration,  but  did  not  affect  the   land 
itself  until  registered.      By  sec.  3  all  laws,  Statutes,  Acts,  and 
rules  whatsoever,  so  far  as  inconsistent  with  the  Act,  were  not  to 
apply  or  be  deemed  to  apply  to  land  under  the  operation  of  the 
Act.     The  order  for  foreclosure  relied  upon  by  the  appellant  was 
issued  by  the  Commissioner  of  Titles  under  the  provisions  of  sec 
130,  which  describes  the  order  by  that  name.     The  respondents 
contend  that  the  use  of  the  term  "  order  for  foreclosure  "  impoi-ts 
the   general  law  as  to   foreclosure  of   mortgages  as  it  existed 
before  the  Act,  except  so  far  as  that  law  is  inconsistent  with  the 
Act.     They  say  that  it  was  part  of  the  law  of  mortgages  as 
regards  foreclosure  that  a  mortgagee  could  after  foreclosure  sue 
upon  the  covenants  in  the  mortgage,  and  that  the  bringing  of  the 
action  by  him  had  the  effect  of  opening  the  foreclosure.     And 
they  say  that  there  is  nothing  in  the  Act  inconsistent  with  this 
law.    On  the  other  hand  the  appellant  contends  that  foreclosure 
under  the  Act  cannot  be  opened,  and  that  consequently,  as  that 
relief  caimot  be  given  to  the  mortgagor,  an  action  for  the  mort- 
5  gage  debt  will  no  longer  lie. 

It  will  be  convenient  to  consider  in  the  first  place  what  really 
^  were  the  principles  of  law  and  equity  to  which  appeal  is  thus 

f  made.    A  mortgage  of  land  was  in  form  a  conveyance  of  the 

^  legal  estate  subject  to  a  condition,  and  a  Court  of  Law  regarded 

t  it  merely  as  such,  so  that  when  the  condition  had  happened  the 

^  estate  became  absolute.     The  mortgagor,  besides  conveying  the 

f  land,  usually  entered  into  a  covenant  for  repayment  of  the  mort- 

I  gage  debt,  and  this  covenant  was  of  late  years  generally  contained 

}  (1)  25  V.L.R.,  77  ;  21  A.L.T.,  67. 
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H.  C.  or  A.  in  tlie  same  instrument.     Courts  of  Equity  had  no  jurisdiction  to 

^^^'        enforce  the  covenant,   but  they  asserted  jurisdiction  to  grant 

Fink        relief  against  the  consequences  of  the  breach  of  condition.     This 

*^-  was  done  in  a  proceeding  called  a  suit  for  redemption.     They  also 

aaserU^d  jurisdiction  to  put  an  end  to  the  mortgagor's  right  to 

redeem.  This  was  done  in  a  proceeding  called  a  suit  for  fore- 
closure, the  effect  of  which  in  the  case  of  a  legal  mortgage  was 
merely  to  bar  the  personal  right  of  the  mortgagor  to  ask  for 
redemption.  The  covenant  to  pay,  however,  was  not  affected  by 
the  foreclosure,  and  if  the  mortgagee  brought  an  action  upon  it 
in  a  Court  of  Law  the  defendant,  unless  he  could  prove  payment 
or  release  or  something  equivalent,  had  no  defence.  But  a  Court 
of  Equity  would  not  allow  the  mortgagee  to  proceed  with  the 
action  unless  he  was  both  able  and  willing  to  reconvey  the  land 
to  the  mortgagor  on  payment  of  the  debt.  In  this  sense,  and  this 
sense  only,  the  foreclosure  was  opened,  or  rather  was  liable  to  be 
opened.  If  the  mortgagee  had  after  foreclosure  parted  with  the 
land  so  that  redemption  was  impossible,  the  Court  would  restrain 
the  action  absolutely :  Fahner  v.  Hendrir,  (1).  So  much  was 
settled.  There  is  no  reported  case  showing  the  conditions  on 
which  the  Court  would  have  allowed,  the  mortgagee  to  enforce 
his  judgment  under  the  circumstances — whether  they  would  have 
allowed  the  mortgagor  at  his  option  to  treat  the  foreclosure  as  a 
satisfaction  of  the  debt  pro  tanto  at  the  date  of  the  decree,  or 
whether  they  would  have  regarded  the  liability  for  interest  as 
continuing  after  the  decree,  and  treated  the  mortgagee  as  a 
mortgagee  in  possession  and  liable  to  account  on  that  basia  But 
it  is  inconceivable  that,  if  the  mortgagor  was  unable  to  redeem, 
the  Court  would  have  allowed  the  mortgagee  to  issue  execution 
for  the  whole  amount  of  the  debt  and  also  to  retain  the  land. 

It  follows  from  what  has  been  said  that  it  is  inaccurate  to  say 
that  a  mortgagee  by  suing  upon  the  covenant  in  the  mortgage 
opened  the  foreclosure.  His  title  to  the  land  was,  and  remained 
absolute,  but  the  Coui-t  of  Equity  would  not  allow  him  to  recover 
the  whole  amount  of  the  debt  without  reconveying  the  land. 

In  the  case  of  an  equitable  mortgage  without  an  agreement  to 
give  a  legal  mortgage  a  Court  of  Law  recognized  no  title  in  the 

(1)  27  Beav.,  349. 
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mortgagee.     On  the  other  hand  a  Court  of  Equity  had  no  juris-   H.  0.  of  a. 
diction  to  enforce  payment  of  the  debt.     The  remedy  of  the       ^__\ 
mortgagee,  if  he  desired  to  make  the  land  available  in  satisfaction       fh^k 
(or  perhaps  in  reduction)  of  the  debt,  was  to  institute  a  suit  in  a  i>oj.g«T,g^j, 

Court  of  Equity,  in  which  suit  the  appropriate  relief  was  a  decree       

for  foreclosure  and  not  for  sale :  James  v.  James  (1).  The  decree 
went  on  to  direct  that  on  failure  to  pay  the  debt  on  the  appointed 
day  the  defendant  should  convey  the  land  to  the  plaintiff.  There 
is  no  instance  reported  in  which  a  conveyance  made  in  obedience 
to  such  a  decree  has  been  set  aside  on  the  ground  of  a  subsequent 
action  having  been  brought  by  the  moi^tgagee  to  recover  the 
debt,  or  in  which  the  mortgagee  has  afterwards  sued  to  recover 
the  debt  or  any  part  of  it,  although,  if  the  debt  were  also  secured 
by  some  other  instrument  upon  which  an  action  could  be  brought, 
the  same  doctrines  would  probably  have  been  applied.  Since  the 
Judicature  Act,  however,  it  seems  clear  that  after  a  judgment  for 
foreclosure  a  separate  action  for  the  debt  could  not  be  brought 
upon  the  instrument  by  which  the  equitable  mortgage  was 
created,  if  it  was  created  otherwise  than  by  mere  deposit  of  the 
deeds.  And  we  doubt  if  it  could  be  brought  at  all :  Williams  v. 
Hunt  (2). 

This,  then,  being  the  previous  law,  how  far  is  it  inconsistent 
with  the  Transfer  of  Land  Act  1890  ?  It  is  necessary  to  refer  to 
some  of  the  sections  of  that  Act  in  detail.  It  has  been  already 
pointed  out  that  the  fundamental  principle  of  the  Act  is  title  by 
registration  (sec.  63).  The  registered  proprietor,  except  in  case  of 
fraud,  has  an  absolute  and  unchallengeable  title  (sec.  74). 

Sec.  89  provides  that  a  proprietor  of  land,  or  of  a  lease, 
mortgage,  charge,  or  of  any  estate,  right  or  interest  in  land,  may 
transfer  it  by  a  transfer  in  one  of  the  prescribed  forms,  and  that, 
upon  registration  of  the  transfer,  the  estate  or  interest  of  the 
proprietor  shall  pass  to  the  transf  erree,  and  proceeds : — "  And 
such  transferree  shall  thereupon  become  the  proprietor  thereof, 
•  and  whilst  continuing  such  shall  be  subject  to  and  liable  for  all 
and  every  the  same  requirements  and  liabilities  to  which  he 
would  have  been  subject  and  liable  if  he  had  been  the  former 
proprietor  or  the  original  lessee  mortgagee  or  annuitant." 

(1)  L.R.  16  £q.,  15.?.  (2)  (1906)  1  K.6.,  512. 

VOL.  IV.  57 


H,  C.  OF  A.  Sec.  95  is  ae  follows : — "In  every  transfer  of  land  under  the 
""'■  operation  of  this  Act  subject  to  a  mortgage  or  charge,  there  shall 
Fink        be  implied  a  coveoaat  with  the  transferror  by  the  transferree, 

KoBERTsoN    binding   the  latter  and  his  heirs  executors  administrators  mmI 

transferrees  that  he  or  they  will  pay  the  interest  seeored  by  soch 

mortgage  after  the  rate  and  at  the  times  and  in  the  manner 
therein  specified,  and  will  pay  the  annuity  at  the  times  and  in 
the  manner  specified  in  the  charge,  and  will  indemnify  and  keep 
harmless  the  transferror  and  his  representatives  from  and  against 
the  principal  sum  secured  by  the  mortage  and  from  and  against 
all  liability  in  respect  of  any  of  the  covenants  therein  contained 
or  by  this  Act  declared  to  be  implied  therein  on  the  part  of  the 
transferror." 

Sec.  113  provides  that  a  proprietor  of  land  may  mcntgage  it 
"by  signing  a  mortg^e"  in  the  prescribed  form.  Sea  114 
declares  that  a  mortgage  shall,  when  registered,  have  effect  as  a 
security,  but  shall  not  operate  as  a  transfer  of  the  land  mort- 
gaged. It  has,  therefore,  some  of  the  characteristics  of  an 
equitable  mortgage  apart  from  the  Statute. 

The  rights  and  remedies  of  the  mortgagee  on  defatdt  are 
declared  by  sees.  116  and  the  following  sections.  Sec  116  ctm- 
fers  a  power  of  sale  on  default  in  payment  or  performance  of 
covenants.  Sec  117  provides  for  the  appropriation  of  the  pur- 
chase money  on  sale.  Sec.  118  provides  that,  upon  registration 
of  a  transfer  signed  by  the  mortgagee  for  the  purpose  of  such 
sale,  the  estate  of  the  mortgagor  shall  pass  to  the  purchaser  free 
from  all  charges  subsequent  to  the  date  of  the  mortgage,  and  that 
the  purchaser  when  registered  as  proprietor  "  shall  be  deemed  a 
transferree  of  such  laud."  Sec  119  enumerates  certain  remedies 
to  which  the  mortgagee  is  entitled,  including  a  right  to  take 
possession  or  distmin  on  teoants,  and  a  right  "  to  foreclose  the 
right  of  the  mortgagor  or  his  transferrees  to  redeem  the  mort- 
gaged land  iu  manner  hereinafter  provided."  Sec  121  provides 
that  in  every  mortgage  there  shall  be  implied  covenants  with  the 
mortgagee  and  his  transferrees  by  the  mortgagor  binding  the 
latter  and  his  heirs,  executors,  administrators,  and  transfeirees 
that  he  or  they  will  pay  the  principal  money  mentioned  in  the 
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principal  remains  unpaid,  and  will  repair  and  keep  in  repair  all   H.  0.  of  A. 

1007 

buildings  upon  the  mortgaged  land.      Sec.  123  provides  that  a 
covenant  to  insure  in  the  prescribed  form  shall  be  binding  on  the       yivil 
transferrees  of  the  mortgagor.  Robertson. 

Sec.  124  confers  on  the  mortgagee,  in  addition  to  all  other       

rights  and  powers,  all  the  rights  and  remedies  to  which  he  would 
have  been  entitled  if  he  were  the  owner  of  the  legal  estate,  but 
imposes  no  liabilities.     Sees.  125  and  126  provide  for  the  case  of 
certain  actions  brought  by  a  mortgagee  under  this  power.      Sees. 
129  and  130  deal  with  the  right  now  particularly  in  question.    A 
special  procedure  is  prescribed  which  must  be  followed.     After 
default  in  payment  has  continued  for  six  months  the  mortgagee 
may  make  a  written  application  to  the  Commissioner  for  fore- 
closure, but  before  doing  so  the  land  must  have  been  offered  for 
sale  by  public  auction  by  a  licensed  auctioneer  after  a  prescribed 
notice  to  the  mortgagor.      The  application  to  the  Commissioner 
must  state  this  fact,  and  the  further  fact  that  the  amount  of  the 
highest  bidding  was  not  sufficient  to  satisfy  the  mortgage  debt, 
and  that  notice  of  the  application  has  been  given  to  all  persons 
interested  in   the  land  subsequent  to  the  mortgage,   and  these 
statements  are  required  to  be  verified  by  statutory  declaration. 
The  Commissioner  is  tliereupon  to  offer  the  land  by  advertise- 
ment for  private  sale,  and  after  the  expiration  of  a  month  he 
may  issue  to  the  applicant,  i.e.,  the  mortgagee,  "  an  order  for 
foreclosure,''   unless  in  the  interval  a  sufficient  sum   has   been 
realized  by  sale  of  the  land  to  satisfy  the  principal,  interest,  and 
expenses.     Sec.  130  then  proceeds : — "  Every  such  order  for  fore- 
closure under  the  hand  of  the   Registrar  when  entered  in   the 
register  book  shall  have  the  effect  of  vesting  in  the  mortgagee  or 
his  transferree  the  land  mentioned  in  such  order,  free  from  all 
right  and  equity  of  redemption  on  the  part  of  the  mortgagor  or 
of  any  person  claiming  through  or  under  him  subsequently  to  the 
mortgage :  and  such  mortgagee  or  his  transferree  shall  upon  such 
entry  being  made  be  deemed  a  transferree  of  the  mortgaged  land, 
and  become  the  proprietor  thereof,  and  be  entitled  to  receive  a 
certificate  of  title  to  the  same." 

In  our  opinion  the  title  of  the  mortgagee,  when  so  registered 
as  proprietor,  is  absolute  and  unimpeachable  except  on  the  ground 


V. 

Robertson. 
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H.  C.  OF  A.  of  fraud.     This  is  the  plain  meaning  of  the  words  of  sees.  74 
^  and  130  when  read  together.      We  entirely  concur  in  the  reason- 

FiwK  ^^S  ^^  Faucett  J.  in  the  case  of  Campbell  v.  Bank  of  New  South 
Wales  (1),  whose  judgment,  after  being  reversed  by  the  Full 
Court  of  New  South  Wales,  was  restored  by  the  Privy  Council  (2), 
who,  however,  decided  the  case  on  another  ground  and  expressed 
no  opinion  on  this  point.  Besides  the  reasons  given  by  that 
learned  Judge  there  is  a  further  reason :  if  such  an  action  could 
be  brought,  it  would,  in  a  case  in  which  there  were  subsequent 
incumbrances,  involve  the  re-opening  of  the  register  and  its 
restoration  to  its  oi-iginal  condition.  Such  a  proceeding  is,  we 
think,  wholly  inconsistent  with  the  scheme  of  the  Act,  and  the 
Court  has  no  jurisdiction  to  order  it. 

But,  except  so  far  as  regards  the  exclusion  of  the  asserted 
jurisdiction  of  Courts  of  Equity  to  re-open  a  foreclosure  in  any  case 
in  which  it  might  be  just  to  do  so  (see  CairvphellY,  Holyla'nd(S)  ), 
there  is  no  necessary  inconsistency  between  the  old  law  and  the 
new,  so  far  as  regards  the  mere  effect  of  the  order  of  foreclosure. 
If,  notwithstanding  such  an  order  under  the  Act,  the  mortgagee 
can  still  sue  on  his  covenant,  we  have  no  doubt  that  the  Court 
would  not  allow  him  to  recover  the  whole  debt  by  execution 
unless  he  is  both  able  and  willing  to  restore  the  land  on  pay- 
ment, nor  in  any  event  to  issue  execution  for  the  whole  debt  and 
also  retain  the  land.     But  this  does  not  dispose  of  the  question 

whether  an  action  on  the  covenant  will  lie  after  foreclosure.     The 

•  

reasoning  on  each  side  involves  a  fallacy : — Thus : — *'  At  common 
law  a  mortgagee  could  sue  on  his  covenant  after  foreclosure,  but 
a  Court  of  Equity  would  impose  conditions  upon  him :  Under 
the  Act,  if  a  mortgagee  can  sue  on  his  covenant  after  foreclosure 
the  Court  will  in  a  proper  case  impose  conditions :  Therefore 
there  is  no  reason  why  he  should  not  sue  on  the  covenant." 
Such  is  the  argument  on  one  side.  On  the  other  side  it  is  said  : 
— "  The  Court  cannot  impose  the  same  conditions  as  before  r 
therefore  the  action  will  no  longer  lie."  The  only  legitimate 
conclusion  that  can  be  drawn  from  the  premises  is  that  the  right 
to  sue  on  the  covenant  is  not  conclusively  negatived  by  the  mere 

(1)  16  N.S.\V.  L.R.  (Eq.),  285.  (2)  Jl  App.  Cas.,  192. 

(3)  7  Ch.  D.,  166. 


V. 
llOBBRTSON. 
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circumstance  that  the  mortgagor  is  no  longer  entitled  to  liave   H.  C.  of  a. 
the  foreclosure  opened  on  any  other  ground  than  fraud.     But  this        ^^'' 
leaves  the  question  whether  the  continuance  of  the  right  to  sue        p,j,K 
is  consistent  with  the  provisions  of  the  Act  entirely  untouched. 

We  agree  that  in  considering  this  question  regard  must  be  had 
to  the  law  as  it  existed  before  the  Act.  Now,  it  was  a  settled  rule 
that  the  assignee  of  an  equity  of  redemption  was,  in  the  absence 
of  agreement  to  the  contrary,  bound  to  indemnify  the  mortgagor 
against  the  mortgage  debt:  WariTig  v.  Ward  (1);  Dodson  v. 
Downey  (2).  This  obligation  was  generally  regarded  as  arising 
from  an  implied  contract.  It  followed  from  this  doctrine,  and 
also  from  the  doctrine  that,  when  land  and  a  charge  upon  it  are 
vested  in  the  same  person  in  the  same  right,  the  charge  is 
extinguished  unless  a  contrary  intention  is  shown,  that  if  the 
mortgagor  assigned  his  equity  of  redemption  to  the  mortgagee 
simpliciter,  the  mortgage  debt  became  extinguished  so  far  as  it 
was  created  by  and  enforceable  under  the  mortgage  deed,  for,  as 
Bucldey  J.  said  : — "A  man  cannot  be  the  assignee  of  his  own  debt 
and  cannot  be  mortgagee  of  property  of  which  he  is  also 
mortgagor  " :  In  re  Oeoi'ge  Routledge  &  Sons  Ltd. ;  Hummel  v, 
George  Roviledge  <k  Sons  Ltd.  (3) ;  although,  if  by  other  agree- 
ment between  the  parties  it  appeared  that  it  was  intended  to  keep 
the  charge  alive,  effect  would  be  given  to  that  intention.  (See 
per  CozenS'Hardy  L.J.  in  Capital  and  Counties  Bank  Ltd,  v. 
Bhodes  (4). 

Bearing  this  rule  of  law  in  mind,  and  regarding  it  as  still  in 
force  except  so  far  as  it  is  inconsistent  with  the  provisions  of  the 
Act,  we  proceed  to  consider  the  relevant  provisions.  It  follows 
from  the  provisions  of  sec.  96,  which  has  been  already  read,  that 
if  a  mortgagor  transfers  the  mortgaged  land  to  the  mortgagee 
the  mortgage  is  extinguished.  The  Act  does  not  make  express 
provision  to  that  effect,  for  it  was  obviously  unnecessary  to  do  so. 
But  the  mortgagee  would,  of  course,  in  such  a  case  be  entitled  to 
a  certificate  of  title  subject  only  to  incumbrances  created  by  the 
mortgagor  in  favour  of  other  persons.  We  have  already  referred 
to  sec.  118.    By  sec.  188  provision  is  made  for  obtaining  a  vesting 

(1)  7  Vea.,  332,  at  p.  337.  (3)  (1904)  2  Ch.,  474,  at  p.  479. 

(2)  (1901)  2  Ch.,  620.  (4)  (1903)  1  Ch.,  631,  at  pp.  652-3. 


H.  C.  or  A.  order  under  the  Trustee  Acts  in  respect  of  land  subject  to  the 

IWT-        ^q|.^  g^^^  j^  jg  enacted  that  upon  entry  in  the  register  book  of  an 

fiiJK        order  vesting  the  land  in  any  person,  such  person  "  shall   become 

RoBBBisoN    ^^^  transferree  and  be  deemed  to  be  the  proprietor  thereof."     By 

sec.  225  persons  entitled  to  an  estate  of  freehold  in  possession  on 

transmission  by  devise  may  apply  to  be  registered  as  proprietors. 
Sec.  226  provides  that  if  the  application  is  granted  the  applicant 
shall  be  registered  as  proprietor  by  entiy  in  the  register,  and  that 
upon  such  entry  being  made  the  applicant  "  shall  become  the 
transferree  of  such  land  or  estate,  and  be  deemed  to  be  the  pro- 
prietor thei-eof."  Sec  227  contains  similar  provisions,  and  uses 
similar  language  with  respect  to  persons  becoming  entitled  in 
remainder  or  reversion  on  transmission.  Sec  228  provides  in  like 
language  for  the  registration  of  the  husband  of  a  female  pro- 
prietor upon  her  marriage.  Sec.  229  provides  for  the  registration 
of  the  sui-vivor  of  joint  proprietors.  Sec  230  is  as  follows : — 
"  Without  lessening  or  prejudicing  any  of  the  other  rights  powers 
and  remedies  hereby  given  and  conferred,  every  proprietor  and 
every  transferree  when  registered  of  any  land  lease  mortgage  or 
charge  shall  whilst  continuing  so  registered  have  the  same 
estates  rights  powers  and  remedies  and  be  subject  to  the  same 
engagements  obligations  and  liabilities  and  may  sue  and  be  saed 
in  his  own  name  at  law  and  in  equity  in  respect  thereof  or  there- 
upon, in  like  manner  as  if  he  had  been  the  original  proprietor  of 
the  land  by  or  with  whom  the  engagement  obligation  or  liability 
sued  upon  was  entered  into  or  incurred,  or  the  original  lessee 
mortgagee  or  annuitant" 

We  are  unable  to  see  any  reason  for  limiting  the  plain  meaning 
of  the  words  "  shall  be  deemed  to  be  the  transferree  "  (sees.  118, 
130,  18S)  or  "  shall  become  the  transferree  and  be  deemed  to  be 
the  proprietor  "  (sees.  226,  227, 228, 229),  or  the  words  "  shall  have 
the  same  estates  .  .  .  and  be  subject  to  the  same  engf^ments 
obligations  and  liabilities  "  (sec  230),  at  any  rate  as  between  the 
person  from  whom  the  estate  is  transferred  and  the  person  who 
becomes  the  transferree  or  proprietor.  We  are  of  opinion  that 
when  the  Statute  says  in  express  terms  that  a  person  with  respect 
to  whom  certain  facts  can  be  predicated  shall  be  deemed  to  be  the 
transferree  of  land  the  meaning  is  that  be  shall  be  the  transferree 
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to  the  same  intent  and  with  the  same  consequences  as  if  he  had    ^-  C.  of  A. 
become  a  transferree  by  registration  of  an  instrument  called  an 
instrument  of  transfer,  and  executed  by  the  person  whose  interest       yh^k 
is  transferred.  Robertson. 

The  language  of  sees.  118  and  130  is  identical  in  this  respect.       

It  is  not  suggested  that  a  person  registered  as  proprietor  upon 
purchase  from  a  mortgagor  is  not  a  transferree  in  the  ordinary 
sense  of  the  term,  and  we  are  unable  to  see  any  intelligible  dis- 
tinction  between  his  case  and  that  of  a  mortgagee  becoming 
transferree  by  virtue  of  an  order  for  foreclosure. 

Nor  is  any  hardship  involved  in  this  construction,  for  the 
exercise  by  the  mortgagee  of  his  rights  under  sec.  130  is  entirely 
optional  on  his  part.  If  he  desires  to  escape  the  obligations  of  a 
transferree,  and  to  keep  the  mortgage  alive,  he  can  do  so  under 
the  other  provisions  in  his  favour. 

In  our  opinion  the  effect  of  sec.  230  is  that,  when  a  person 
voluntarily  takes  advantage  of  the  provisions  of  the  Act  to 
become  a  transferree  of  land,  he  undertakes,  upon  becoming 
transferree,  all  the  obligations  attached  to  the  ownership  of  the 
land  in  the  hands  of  the  person  from  whom  it  is  transferred,  and 
we  think  that  the  statutory  charge  created  by  a  registered 
mortgage  is  such  an  obligation,  at  least  as  between  him  and  the 
person  from  whom  the  land  is  transferred. 

We  think,  therefore,  that,  when  a  mortgagee  becomes  transferree 
of  the  mortgaged  land  under  an  order  for  foreclosure,  the  same 
consequences  follow  as  if  he  had  taken  a  transfer  from  the 
mortgagor  under  the  provisions  of  sec.  95.  It  follows  that,  as 
the  mortgagor  would  be  entitled  to  be  indemnified  by  the  mort- 
gagee from  any  claims  under  the  mortgage,  the  latter  cannot 
enforce  it  by  action  against  the  former.  The  further  rule  that 
when  property  and  the  benefit  of  a  charge  upon  it  are  vested  in 
the  same  person  the  charge  is  extinguished  unless  a  contrary 
intention  is  shown,  which  may  be  called  a  rule  of  commonsense, 
would  also  of  itself  dispose  of  the  question.  So  far  from  finding 
any  such  contrary  intention  in  the  Act,  to  which  alone  in  the 
absence  of  express  agreement  reference  must  be  made,  we  find  an 
intention  plainly  expressed  in  conformity  with  the  general  rule. 
We  think  also  that  the  same  consequences  follow  from  sec.  89, 
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H.  C.  OF  A.    when  properly  construed,  both  for  the  reasons  already  given  as  to 

J^       the  meaning  of  the  words  "  deemed  to  be  a  transferree,"  and  also 

FiKK        'or  the  more  technical  reason  that,  although  that  section  in  terms 

RoBEKraoN    r®^*''^^  only  to  instruments  of  transfer  strictly  so  called,  yet,  as 

every  mortgage  carries  in  gremio  the  capacity  of  being  used  by 

the  mortgagee  to  enable  him  to  become  a  transferree  under  sea 
130,  there  is  no  reason  why  a  mortgagee  who  uses  it  for  the 
purpose  of  enabling  himself  to  become  a  transferree  should  be 
in  any  better  position  than  if  he  had  taken  his  transfer  in 
another  form. 

If  a  second  mortgagee  obtains  an  order  for  foreclosure  under 

the  Act,  all  subsequent  mortgages  are  removed  f  ix)m  the  register, 

and  he  is  entitled  to  a  certificate  of  title  subject  to  the  prior 

mortgage.       But  his  own   mortgage   will   not  appear   on    the 

register.     This  is  precisely  what  would  have  happened  if  he  had 

obtained  a  transfer  of  the  land  from  the  mortgagor  subject  to  the 

prior  mortgage,  and  illustrates  the  complete  analogy  between  the 

two  modes  of  transfer,  so  far  as  regards  their  effect  upon  the 

title. 

,  From  this  point  of  view  it  is  not  necessary  to  call  in  aid  sec. 

!  121,  or  to  decide  whether  by  the  effect  of  that  section  the  mort- 

I  gagor's  covenants  run  with  the  land,  so  as  to  create  a  direct 

liability  as  between  a  mortgagee  and  the  transferree  of  the  mort- 
j  gagor.     FeUoius  and   Steplien  JJ.   in   the   case  of   Australian 

I  Deposit  and  Mortgage  Bank  v.  Lord  (1),  held  that  it  did  not, 

i  while  Holroyd  J.  in  In  re  Burton ;  Ex  parte  Tlie  Union  Bank 

of  Australia  Ltd,  (2),  expressed  a  contrary  opinion. 
i  The  conclusion  at  which  we  have  thus  arrived  upon  the  express 

j  language  of  the  Statute  is  confirmed  by  some  other  considera- 

j  tions.     The  procedure  prescribed  under  the  Statute  is,  in  effect, 

an  offer  of  the  property  for  sale  to  all  the  world  by  public 
auction  and  private  contract  at  a  reserved  price,  and  it  is  not 
until  after  this  offer  has  been  made  and  has  been  ineffectual  that 
the  mortgagee  is  allowed  to  become  the  transferree.  The  proceed- 
ing is,  in  some  respects,  analogous  to  the  case  of  a  trustee  for 
sale  being  allowed  to  buy  for  himself.  In  that  view  the  question 
arises : — "  What  is  the  consideration  for  the  purchase  ? "     Only 

(1)  2  V.L.K.  (L.),  31.  (2)  27  V.L.R.,  437,  at  p.  442;  23  A.L.T.,  114. 
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two  answers  seem  to  be  possible — either  the  price  at  which  the   H.  C.  of  A. 
property  was  oflFered  to  others,  i.e.,  the  mortgage  debt,  or  the 
then  value  of  the  land.     The  latter  answer  is  not  supported  by       fink 
anything  in  the  Act  itself,  and  would  give  rise  to  passible,  and  x^^ertson 

indeed  probable,  injustice.     Suppose,  for  a  moment,  that  an  action       

on  the  express  or  implied  covenants  in  the  mortgage  is  not  taken 
away,  and  that  the  Court  if  such  an  action  is  brought  can  impose 
terms  on  the  mortgagee  plaintiff.  In  such  an  event  what  terms 
would  do  justice  as  between  the  parties  ?  The  Court  could,  no 
doubt,  order  the  plaintiff  to  transfer  the  land  to  the  defendant 
on  payment  of  the  mortgage  debt  and  interest.  But  the  de- 
fendant may  be  unwilling  to  take  it  or  to  pay  the  necessary 
amount.  He  has  by  the  mortgagee  s  election  been  deprived  of 
the  land  and  of  all  right  to  obtain  it,  and  it  would  be  impossible 
to  put  him  in  the  same  position  as  if  the  mortgagee  had  elected 
to  take  advantage  of  some  other  provision  of  the  Act  in  his 
favour.  It  is  a  general  rule  that  when  a  party  is  entitled  to 
elect  between  two  inconsistent  rights  against  another,  and  has 
done  so,  he  cannot  afterwards  alter  his  election  without  the  con- 
sent of  the  other  party :  Clough  v.  London  and  North  Western 
Railway  Co,  (1).  In  the  case  supposed  the  mortgagor  has, 
perhaps  for  some  years,  been  in  the  position  of  having  no  right 
cognizable  in  a  Court  of  Justice  in  respect  of  the  land,  but  accord- 
ing to  the  argument  he  has,  all  that  time,  been  a  debtor  for  the 
full  amount  of  the  debt.  But  he  was  a  debtor  who  would  acquire 
no  rights  to  the  land  by  payment  of  the  debt.  The  mortgagee 
was  under  no  obligation  to  receive  it.  If  the  mortgagor  tendered 
the  money  he  would  be  in  no  better  position,  for  he  could  not 
afterwards  plead  the  tender  unless  he  was  still  ready  to  pay  the 
money  tendered.  Ordinarily  rights  and  obligations  are  mutual. 
In  the  case  supposed  the  rights  are  entirely  on  one  side — the 
mortgagee  is  entitled  to  keep  the  land,  and  is  also  entitled,  at  his 
option,  until  the  Statute  of  Limitations  has  run,  to  the  whole  of 
the  debt  with  accruing  interest.  The  mortgagor,  on  the  other 
hand,  owes  the  money  and  has  no  right  capable  of  enforcement. 
His  only  escape  from  the  diflSculty  would  be  by  taking  advantage 
of  the  insolvency  laws. 

(I)  L.R.,  7  Ex.,  26. 
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H.  C.  OF  A.  Again,  if  the  Court  could  require  the  mortgagor  to  pay  the 
**^'  debt  and  to  accept  a  transfer  of  the  land,  this  would  not  do 
Fink  justice  in  the  case  of  puisne  mortgages  which  could  not  be 
restored  to  the  register.  And,  if  the  mortgagor  could  not  pay  all 
the  debt,  it  would  be  obviously  unjust  to  allow  the  mortgagee  to 
levy  the  whole  debt  by  execution  without  giving  credit  for  an 
amount  equal  to  the  value  of  that  which  he  has  already.  Since, 
then,  credit  must  be  given  for  some  sum,  how  is  that  sum  to  be 
arrived  at  ?  If  credit  is  to  be  given  for  a  sum  equal  to  the  value 
of  the  land  at  the  date  of  the  foreclosure,  the  mortgagee  might, 
if  the  property  has  risen  in  value,  have  a  property  worth  much 
more  than  the  amount  of  the  debt,  and  would  still  be  entitled  to 
recover  a  portion  of  the  debt  in  addition.  If  credit  is  to  be  given 
for  a  sum  equal  to  the  value  of  the  land  at  the  date  of  the 
action,  then,  if  the  property  has  fallen  in  value,  the  mortgagor 
would  be  prejudiced  by  the  mortgagee's  delay.  A  third  measure 
of  value  might  indeed,  be  suggested — the  highest  value  of  the 
land  between  the  date  of  the  foreclosure  and  the  date  of  the 
action.  Or  the  Court  might  direct  the  land  to  be  sold,  and  the 
proceeds  applied  in  payment.  There  is  no  decided  case,  and  no 
principle  has  been  cited,  which  offers  a  solution  of  these  diffi- 
culties, and  we  see  no  satisfactory  solution.  The  doctrine  that  a 
surety  who  pays  the  debt  is  entitled  to  the  benefit  of  securities 
held  by  the  principal  debtor  is  not  applicable.  If  it  were,  the 
mortgagor  would  be  entitled  to  have  the  land  sold  as  soon  as  the 
obligation  to  pay  attsMihed,  which  is  inconsistent  with  the 
absolute  title  of  the  mortgagee.  Nor  can  the  doctrine  of 
marshalling  be  called  in  aid  as  between  a  mortgagor  and  mortga- 
gee. We  think  that  the  legislature  intended  that  none  of  these 
questions  should  arise. 

It  cannot  be  suggested  that  an  independent  right  to  sue  on 
the  express  covenants  in  the  mortgage  subsists  after  the  implied 
statutory  covenants  (sec.  121)  to  the  same  efiect  are  discharged, 
any  more  than  that,  when  a  debtor  liable  upon  simple  contract 
covenants  to  pay  the  debt,  he  remains  liable  upon  the  simple 
contract  after  release  of  the  covenant. 

If,  therefore,  there  were  no  more  in  the  Act,  than  the  pro- 
visions enabling  a  mortgagee  to  obtain  an  order  for  foreclosure 
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we  should  be  strongly  disposed  to  hold  that,  even  without  the   ^-  C.  of  a. 

1(MV7 

other   express  provisions  on   which  we  rest  our  judgment,  the        j^ 

same  consequences  would  follow.  Fink 

It  was  suggested  that  it  would  be  a  strange  consequence  if  a  j^Q^g^-jg^^ 

mortgagee  obtaining  an  order  of  foreclosure  in  respect  of  land  of       

comparatively  small  value  were  thereby  to  debar  himself  from  re- 
covering any  part  of  the  mortgage  debt,  which  might  be  much 
greater  than  the  value  of  the  land.  We  agree  that  it  would  be  a 
very  foolish  thing  for  a  mortgagee  to  obtain  an  order  of  fore- 
closure in  such  a  case,  unless  he  was  anxious  for  other  reasons  to 
become  the  owner  of  the  land.  But  the  circumstance  that  a 
statutory  power  may  be  unwisely  used  by  the  donee  does  not  in 
our  opinion  afford  any  reason  for  cutting  down  the  plain  pro- 
visions of  the  Statute. 

A  point  was  made  of  the  provisions  of  sec.  36  of  the  Convey- 
ancivg  Act  1904  (No.  1963),  passed  just  after  the  present  action 
was  begun,  which  expressly  prohibits  any  such  action  from  being 
brought  aft^r  31st  December  1904.  It  was  suggested  that  this 
amounts  to  a  legislative  recognition  of  an  existing  right  to  bring 
such  an  action.  The  danger  of  such  an  argument  was  pointed  out 
by  Lord  Coke  as  long  ago  as  1591  (Butler  avd  Baker's  Case  (1). 
At  best  a  later  Act  only  affords  an  argument,  and  not  a  conclusive 
one.  In  the  present  case,  whatever  weight  might  otherwise  be 
attached  to  the  argument  is  much  diminished  by  the  fact  that 
the  Supreme  Court  of  Victoria  had  in  1899  held  that  such  an 
action  would  lie:  In  re  Premier  Permanent  Building  <bc. 
AssocioMon  (2),  and  the  legislature  may  well  have  thought  it 
desirable  to  prevent  such  actions  from  being  brought  in  future, 
without  expressing  any  opinion  whether  that  case  was  or  was 
not  rightly  decided.  In  the  present  case  we  are  called  upon  to 
express  our  opinion  on  that  question,  and  the  interpretation  of 
Statutes  is,  after  all,  for  tlie  Court  and  not  for  the  legislature. 
For  the  reasons  we  have  given  we  are  of  opinion  that  that 
case  was  wrongly  decided.  The  question  cannot  hereafter  arise 
in  Victoria,  where  alone  that  case  was  an  authority.  But,  the 
law  of  New  South  Wales  being  substantially  the  same  as  that  of 
Victoria  before  the  Act  of  1904,  the  present  decision  is  of  more 

(1)  3  Rep.,  31a.  (2)  26  V.L.R.,  77  ;  21  A.L.T.,  67. 
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H.  C.  OF  A.  general  Australian  importance  than  if  it  were  a  decision  upon  a 
question  which  can  never  arise  again,  and  would  therefore  be 
Fink        ^^  ^^^Y  academic  interest  except  to  the  immediate  parties. 

In  the  view  which  we  take  of  this  question  it  is  unnecessary 
to  consider  the  other  numerous  defences  set  up  by  the  defendant, 
some,  but  not  all,  of  which  were  argued  before  us. 

The  appeal  must  therefore  be  allowed,  and  judgment  must  be 
entered  for  the  defendant. 

HiGGiNS  J.  I  regret  that  I  have  to  differ  in  opinion  from  the 
majority  of  the  Court. 

This  is  an  action  brought  by  a  mortgagee's  executors  to  recover 
principal  and  interest  under  covenants  in  the  mortgage.     The 
mortgaged  land  is  under  the  Transfer  of  Land  Act  1890,  and  the 
mortgage  necessarily  was  framed  in  the  form  prescribed  by  that 
Act.     The  mortgage  is  dated  18th  March  1891 ;   the  mortgagor 
failed  to  pay  the  interest  due ;  the  mortgagee  foreclosed  in  the 
only  form  permitted  by  the  Act ;    the  Registrar  duly  issued  an 
"  order  for  foreclosure"  under  sec  130;  and  the  oi-der  was  entered 
in  the  register  book   on  1st  November  1893.     The  mortgagor 
contends,  in  the  first  place,  that  the  foreclosure  order  operates  as 
a  release  of  the  mortgage  debt     It  is  not  alleged  that  a  fore- 
closure order  under  the  ordinary  law  would  so  operate ;  but  it  is 
urged  that  for  some  reason  an  action  on  the  covenant  for  pay- 
ment after  foreclosure  is  inconsistent  with  the  Transfer  of  Land 
Act,  or,  in  other  words,  that  foreclosure  under  that  Act  involves  a 
release  of  the  debt.    There  is  nothing  in  the  Act  expressly  to  this 
effect ;  and  there  is  not,  in  my  opinion,  any  necessary  implication 
of  a  result  so  novel  and  so  extraordinary.     The  nearest  thing  to 
a  definition  of  foreclosure  under  the  Act  is  in  sea  119,  wheie  it  is 
enacted   that  a  mortgagee  "  shall   be  entitled  to  foreclose  the 
right  of  the  mortgagor    ...      to  redeem  the  mortgaged  land." 
This  phraseology  is  precisely  the  phraseology  that  would  be  used 
as  to  mortgages  under  the  ordinary  law.      "  Redeem  "  and  "  fore- 
closure "  are  words  which  were  familiar  and  appropriate  when 
the   Court  of  Chancery  interposed  its  benevolence  against  the 
rigour  of  the  Common  Law.     The  old  form  of  mortgage  was  a 
conveyance  conditioned  to  become  void  if  the  money  lent  were 
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not  repaid  by  a  certain  date.    As  soon  as  that  day  passed  without   H-  ^-  ®'  '^• 

•  1907 

payment,  the  Courts  of  Common  Law  treated  the  land  as  having 
passed  absolutely   to  the   mortgagee;    and  yet  the  mortgagor       fink 
remained  liable  on  his  covenants  to  pay.     The  mortgagee  could  i^bkr^son. 

retain  the  land  absolutely  ;  and  yet  might  recover  his  full  debt  by       

action.     But  the  Court  of  Chancery  compelled  the  mortgagee  to 
reconvey,  if  at  any  time  the  mortgagor  could  find  the  money  to 
pay  principal,  interest  and  costs.   Then  it  was  felt  that  some  time 
limit  should  be  imposed  on  the  mortgagor,  in  order  that  the 
mortgagee  might  not  be  left  indefinitely  in  a  position  o£  un- 
certainty as  to  his  rights  with  regard  to  the  land ;    and  therefore 
the  Court  of  Chancery  allowed  the  mortgagee  to  bring  a  suit  to 
"  foreclose "   the  right   of   the  mortgagor  to  redeem.      By  the 
decree  in  such  a  suit  the  mortgagor  was  given  some  time — say 
six  months — to  pay  up  ;  and  if  he  failed  to  do  so,  an  order  abso- 
lute was  made  for  foreclosure.     The  usual  form  of  the  order 
absolute  was  as  follows : — "  This  Court  doth  order  that  the  said 
defendant  do  from  henceforth  stand   absolutely  debarred   and 
foreclosed  of  and  from  all  right,  title,  interest  and  equity  of 
redemption  of   in  and  to   the   said  mortgaged   hereditaments" 
{Setoii  on  Decrees,  3rd  ed.,  p.  1393).      These  words  are  adopted 
in  sec.  130.     There  it  is  said  that  the  order  for  foreclosure  "  shall 
have  the  effect  of  vesting  in  the  mortgagee    .     .     .     the  land 
mentioned  in   such  order,  free  from  all  right  and  equity  of 
redemption  on  the  part  of  the  mortgagor"    It  is  true  that  under 
the  Act  there  are  also  the  words  as  to  vesting  the  land  in  the 
mortgagee ;  but  such  words  are  necessary,  because  the  Act  pro- 
vides that  a'mortgage  shall  not  operate  as  a  transfer  of  the  land, 
but  only  as  a  security  (sec.  114).     Similar  provision  had  to  be 
made  in  a  foreclosure  order  under  the  ordinary  law  when  an  equit- 
able mortgage  was  the  subject  of  the  foreclosure.     The  equitable 
mortgagee  had  not  the  legal  estate  in  the  land,  and  so  the  Court 
used  to  insert  a  direction  that  the  mortgagor  execute  a  convey- 
ance of  the  land.     The  proceedings  for  a  foreclosure  by  order  of 
the  Registrar  under  the  Transfer  of  La7id  Act  resemble   the 
proceedings  for  a  foreclosure  by  order  of  the  Court ;  but  greater 
indulgence  is  shown  to  the  mortgagor,  for  the  order  for  fore- 
closure cannot  be  obtained  until  the  land  has  been  oflered  first 
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H.  C.  OF  A.  for  sale  by  auction,  and  secondly  by  advertisement  for  private 

sale,  and  unless  a  sufficient  amount  has  not  been  offered  to  cover 

Fink        ^^^  ^^^^  (secs.  129  and  130).     These  unsuccessful  attempts  to  sell 

were  made  in  the  case  of  this  mortgage ;  otherwise  the  Registrar 

could  not  have  made  his  order  for  foreclosure. 

But  the  indulgence  of  Chancery  followed  the  mortgagor  even 
after  foreclosure  of  his  right  to  redeem  the  land.   The  foreclosure 
order,  as  we  have  seen,  operated  only  on  the  land.      It  did  not 
affect,  or  purport  to  affect,  the  debt.      It  said  in  effect,  "  we  are 
not  going  to  help  you  further  to  get  the  land  back,  whether  you 
pay  the  debt  or  not."     The  debt  remained.    The  mortgagee  could 
sue,  and  often  did  sue,  on  the  covenants  for  payment — especially 
when  he  found  the  land  unequal  in  value  to  the  debt,  and  found 
the  mortgagor  able  to  pay  the  debt  or  part  of  it.     In  such  a  case, 
Chancery  would  "  open  the  foreclosure  " — if  the  mortgagor  asked 
for  it.     It  would,  if  the  mortgagor  asked  for  it,  compel  the  mort- 
gagee, suing  on  the  covenants,  to  reconvey  the  land  to  the  mort- 
gagor, if  and  when  the  mortgagee  had  been  paid  all  that  was  due 
to  him ;  and  if  the  mortgagee  could  not  reconvey  the  land — if  he 
had  sold  it  after  foreclosure — the  Court  would  even  restrain  him 
by  injunction  from  proceeding  with  his  action  on  the  covenants. 
It  is  because  of  this  practice  of  the  Court  that  conveyancers  have 
been  in  the  habit  of  recommending  their  mortgagee  clients  to 
bring  their  action  on  the  covenants  first,  and  to  bring  the  suit  for 
foreclosure  afterwards  for  any  deficiency.      In  some  cases,  how- 
ever, mortgagees  have  gone  for  foreclosure  first,  sometimes  from 
motives  of  mercy  to  the  mortgagors,  sometimes  from  motives  of 
business  expediency.     In  the  present  case,  the  mortgagor  has  not 
made  any  claim  to  have  the  foreclosure  opened,  or  to  get  back  the 
land  on  full  payment ;  but  the  mortgagee's  counsel  have  intimated 
that  their  clients  will  retransfer  on  payment  of  the  debt,  and  will 
credit  the  mortgagor  with  all  sums  received  or  that  might  have 
been  received  for  rent  or  otherwise.   I  can  see  nothing  in  the  Act 
which  would  prevent  the  Court  from  following  the  old  practice, 
from  ordering  the  mortgagee  to  re-transfer  the  land  to  the  mort- 
gagor after  foreclosure,  on  being  repaid  his  principal,  interest  and 
costs;  and  I  can  see  nothing  in  the  Act  to  prevent  the  Court 
from  refusing  to  the  mortgagee  a  judgment  on  the  covenants  for 
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payment  if,  by  reason  of  a  sale  effected  after  the  foreclosure,    H-  C.  of  A 
he  can  no  longer   retransfer  the   land   on   full   payment.      In 
the  present  case,  it  is   not  pretended  that  the  mortgagee  can-       fink 
not  retransfer  the  land.     The  executors  of  the  mortgagee  are  robj^tson. 

the   registered  proprietors.      A  retransfer  of   the   land   to  the       

mortgagor  would  not  involve  a  re-opening  or  disturbance  of  the 
register.      All   the   registered   transactions  up    to   date   would 
remain.     There  would  be  merely  a  registration  of  certain  new 
instruments  executed  under  the  order  of  the  Court.     But  even  if 
it  should  be  thought  that  the  mortgagor  can  no  longer  demand 
an  opening  of  the  foreclosure,  it  by  no  means  follows  necessarily 
that  the  covenants  have  been  released.     I  have  asked  counsel  for 
the  mortgagor  to  point  out,  if  they  could,  any  single  point  in 
which  the  machinery  of  the  Transfer  of  Land  Act  clashes,  or  is 
inconsistent   with   the   right  of  the   mortgagee   to  sue  on  his 
covenants    after  foreclosure;   and   they  have  been    unable   to 
indicate  any  such  point.     They  merely  rely  on  certain  phrases, 
and  inferences  from  phrases.     By  sec.  3 : — "  All  laws  Statutes 
Acts  and  rules  whatsoever,  so  far  as  inconsistent  with  this  Act, 
shall  not  apply     ....     to  land  under  the  operation  of  this 
Act."     But  the  inconsistency   must  be   demonstrated.     Primd 
f(tcie,  when  technical  words  are  used  in  an  Act,  they  are  to  be 
given  their  technical  meaning,  and  to  be  treated  as  involving  the 
usual  consequences ;  and  the  general  policy  of  the  law  is  not  to 
be  treated  as  altered  unless  you  cannot  give  sense  to  the  words 
of  the  Act  otherwise  {per  Jeasel  M.R.,  Laird  v.  Briggs  (1) ;  Minet 
V.  Leman  (2) ;  Jay  v.  Johnstone  (3) ).     But  it  is  not  necessary  to 
go  even  so  far  as  this  principle.     It  is  sufficient  to  say  that  the 
mortgagee  holds  an  unsatisfied  covenant  for  payment,  and  there 
is  nothing  to  be  found  in  the  Transfer  of  Land  Act  enacting 
that  the  covenant  is  to  be  deemed  satisfied.     This  is  an  action  of 
debt  on  covenant.     The  usual  pleas  used  to  be  payment  (there 
has  been  no  payment),  release  (there  has  been  no  release),  accord 
and  satisfaction  (there   has  been   some  land  acquired   by  the 
mortgagee,  but  there  has  been  no  accord,  no  agi*eement  that  the 
land  shall  be  taken  in  satisfaction  of  the  debt).     I  know  of  no 

(1)  10  Cb.  D.,  22,  at  p.  34.  Ch.,  545. 

(2)  20  Beav.,  269,  at  p.  278 ;  24  L. J.  (3)  (1893)  1  Q.B.,  25,  at  p.  28. 
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H.  C.  OF  A.    instruments  called  "  transfers,"  in  cases  where  they  are  "  subject  to 

a  mortgage."     In  such  cases  there  is  implied  a  covenant  with  the 

Fink        transferror  to  indemnify  him  ;  and  this  implied  covenant  may  be 

RoRBRTOON    '^^gfi^'^iv^^J — it.  is  a  matter  for  agreement  between  the  parties  (sec, 

137).     Sec  118  relates  to  a  sale  under  a  power  in  a  mortgage. 

The  purchaser  takes  the  "  estate  and  interest  of  the  mortgagor," 
and  when  registered  is  to  be  "  deemed  a  transferree,"  but  the 
section  is  express  to  the  effect  that  he  is  freed  from  all  liability 
on  account  of  the  mortgage.     Sea  188  merely  provides  for  the 
registration  of  vesting  ordera     If,  for  instance,  a  trustee  is  out 
of  the  jurisdiction,  or  cannot  be  found,  the  Court  or  Commis- 
sioner can  make  an  order  vesting  the  "  land,  estate  or  interest " 
of  the  absent  trustee  in  the  new  trustee ;  and  the  new  trustee  is 
to  get  just  what  the  old  trustee  held,  and  no  more.     If  in  the 
name  of  the  old  trustee  the  land  was  stated  to  be  subject  to  an 
encumbrance,  the  certificate  of  title  issued  to  the  new  trustee 
would   show  that  encumbrance.      Sees.   225   and   226   provide 
machinery  whereby  a  devisee  of  lands,  under  a  will  made  before 
1873,  can  become  registered  as  proprietor,  become  the  transferree 
of  such  land  or  estate.     Here  again  the  new  certificate  of  title 
would  show  any  encumbrance  which  the  old  certificate  showed. 
Sees.  228  and  229  are  to  the  same  effect  in  the  analogous  cases.. 
Sec.  230  is  a  drag-net  section,  obvioasly  intended  to  provide  that 
whatever  burden  the  land  was  subject  to  in  the  hands  of  a  trans- 
ferror it  shall  be  subject  to  in  the  hands  of  the  transferree.     The 
words  used  are  vague  and  wide,  and  it  may  not  be  easy  to 
estimate  their  precise  effect ;  but  it  is  clear  they  refer  to  cases 
where  the  encumbrance  appears  on  the  title,  not  to  cases  where, 
as  under  an  order  for  foreclosure,  the  encumbrance  no  longer 
exists,  and  no  longer  appears  on  the  face  of  the  title.     Under  sec 
74  the  mortgagee  having  become  the  proprietor  is  to  hold  the 
land  under  such  encumbrances  as  may  be  notified  on  the  certifi- 
cate of  title  "  but  absolutely  free  from  all  other  encumbrances 
whatsoever."     The  land  is  no  longer  under  any  liability  to  the 
mortgage  debt ;  and  there  is  no  liability  to  indemnify  against  a 
debt  which  is  not  an  encumbrance  against  the  land.     There  is  no 
need  to  imply  an  indemnity  to  the  mortgagor;   for  if  the  mort- 
gagee do  not  sue,  the  mortgagor  is  not  hurt ;  and  if  he  do  sue,  the 
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Court  will  treat  the  case  as  if  there  had  been  no  foreclosure,  as  if  H-  ^-  o^  A. 

1007 

the  mortgagee  were  not  freed  from  the  mortgagor's  right  to  redeem.  _* 

If  it  was   the  intention  of  the  legislature  to  create   by  the       yisk 
Tranisfer  of  Lciiid  Act  an  absolutely  new  and  complete  code  of 
law  with  regard  to  land  under  its  provisions,  or,  as  to  land  fore- 
closed, to  prevent  the  mortgagee  from  suing  on  the  covenants  after 
foreclosure,  it  is  hardly  likely  that  it  would  have  trusted  to  infer- 
ence from  the  meaning  of  the  phrases  which  are  relied  on  by  the 
appellant.     It  is  to  be  presumed  rather  that  the  legislature  knew 
of  the  rule  established  by  the  long  course  of  practice  in  England 
and  Victoria,  and  did  not  intend  to  disturb  it :  Rolfe  v.  Flower  (1). 
This  view  is  confinned  by  the  expression  used  in  sec.  124  saving 
the  rights  and  liabilities  of  mortgagees  after  entry  on  the  register 
of  an  order  for  foreclosure.     But  I  do  not  wish  to  base  my  judg- 
ment on  this  clause,  as  possibly  it  is  susceptible  of  a  narrower 
meaning.      It  is,  moreover,  clear  that  this  Act  was  not  intended 
to  be  a  complete  self-suflScing  code  of  law  for  land  under  its 
operation.      The  old  law  as  to  land  and  as  to  contracts  was  to 
remain  except  so  far  as  inconsistent  with  this  Act  (sec.  3).     The 
words  of  the  Act  assume  that  the  law  as  to  a  husband's  rights  in 
his  wife's  land  would  remain,  and  merely  regulate  procedure  for 
registration  (sees.  228  and  229).   They  assume  th^t  the  Statute  of 
Uses  would  apply,  and   therefore  negative  it  (sec.  91).     They 
assume  that  the  law  as  to  conveyances  by  married  women  would 
apply,  and  regulate  it  (sec.  92).     They  assume,  without  saying  it, 
that  the  Courts   will  enforce  equitable  mortgages  by   deposit: 
London  Cltariered  Bank  of  Aiistraiia  v.  Hayes  (2).   They  assume 
that  equity  will  interfere  with  registered  proprietors  by  enforcing 
a  trust  or  a  contract,  or  by  rectifying  the  consequences  of  fraud 
or  mistake.     There  is  no  enactment  that  a  mortgagee  in  posses- 
sion shall  be  liable  for  wilful  default ;  for  it  is  assumed  that  the 
ordinary  equitable  rule  will  apply.      The  purpose  of  the  Act  is 
well  expressed  in  the  preamble : — "  Whereas  it  is  expedient  to 
give  certainty  to  the  title  to  estates  in  land  and  to  facilitate  the 
proof  thereof  and  also  to  render  dealings  with  land  more  simple 
and  less  expensive."      There  is  no  indication  of  any  intention  to 
alter  the  obligation  of  contract. 

(I)  L.R.,  1  P.C.,  27,  at  p.  48.  (2)  2  V.R.  (Eq.),  104. 
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H.  C.  or  A.  In  my  opinion,  also,  if  the  Victorian  legislature  in  the  Transfer 
1907.  ^yr  Land  Act  left  it  at  all  doubtful  whether  a  mortgagee  could  sue 
PijiK  on  his  covenants  after  foreclosure,  it  has  now  made  it  perfectly 
clear  that  he  could,  by  the  form  in  which  it  has  enacted  sec.  36  of 
the  Conveyancing  Act  1904,  taking  away  such  a  power.  For  by 
sec.  36  the  legislature  has  taken  away  this  right  of  the  mortgagee 
for  the  then  future  time;  it  has  taken  the  power  away  as  to 
mortgages  under  the  Transfer  of  Land  Act,  as  well  as  to  mort- 
gages under  the  ordinary  law :  it  has  taken  them  away  with  the 
same  breath,  treating  past  foreclosures  as  not  involving  an 
extinguishment  of  the  debt.  If  the  legislature  has  at  any  time 
been  misunderstood  by  the  Court,  there  are  many  ways,  such  as 
declaratory  Acts,  by  means  of  which  it  can  indicate  what  its 
intention  was  in  the  previous  Act.  But  after  more  than  forty 
years  of  the  Transfer  of  Land  Act,  Parliament  merely  enacts  that 
mortgagees  may  no  longer  start  actions  on  the  covenants  after 
foreclosure.  It  is  not  for  this  Court  to  dictate  to  the  legislature 
on  questions  of  policy.  But  I  may  point  out  that  sec.  36  was  not 
only  a  violent  interference  with  vested  rights,  for  instance,  of 
mortgagees  who  have  forborne  from  suing  in  order  to  give  mort- 
gagors time  to  recover  themselves  financially,  but  that  it  also 
will  force  mortgagees  to  press  mortgagors  to  extremity  before 
foreclosing. 

The  case  of  Campbell  v.  Bank  of  New  South  WaJ€8(l)doei& 
not,  in  my  opinion,  affect  the  question.  After  a  foreclosure  by 
the  Registrar,  under  the  Act  which  corresponds  to  the  Victorian 
Transfer  of  Land  Act,  the  mortgagor  brought  a  suit  to  redeem. 
He  relied  on  an  ancient  practice  of  the  Court  of  Equity  to  allow 
redemption  even  after  foreclosure  absolute  (and  even  though  no 
actions  were  brought  on  the  covenants),  on  some  very  exceptional 
cause  being  shown,  and  Faucett  J.  said  that  that  practice  could 
not  exist  in  the  face  of  the  express  words  of  the  Act  to  the  effect 
that  the  estate  of  the  mortgagor  was  to  vest  in  the  mortgagee 
freed  froTvt  all  rights  and  equity  of  redemption  on  the  part  of  the 
mortgagor.  The  learned  Judge  in  noway  says,  or  even  hints,  tliat 
the  mortgagee's  right  to  sue  on  a  covenant  has  gone.  He  also 
held  that  the  Acts  incorporating  the  Bank  (which  was  mortgagee) 

(1)  16  N.S.W.  L.R.  (Eq.),  285;  11  App.  Cas..  IKJ. 
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did  not  render  the  foreclosure  of  the  mortgage  invalid,  and  he   H.  c.  of  A. 
dismissed  the  plaintiff's  suit.      The  Privy  Council  held  that  his  '' 

decision  dismissing  the  suit  was  right.  Lord  Blackburn,  in  yw^ 
expressing  the  view  of  the  Judicial  Committee,  said  (1) : — "  It  is  robbrtson 
unnecessary  to  inquire  into  a  great  many  of  the  matters  that 
have  been  referred  to  in  the  course  of  the  argument ; "  apparently 
referring  to  the  contention  that  it  was  just  and  equitable,  apart 
from  the  Bank's  Act,  to  allow  redemption  after  foreclosure.  Lord 
Blaclcbum  then  deals  with  the  difficulties  arising  under  the  Bank's 
Act.  There  is  nothing  in  the  case  as  reported  in  New  South 
Wales  or  before  the  Privy  Council,  to  show  any  grounds,  either 
exceptional  or  commonplace,  on  which  the  Courts  could  be  asked 
to  allow  redemption  after  foreclosure ;  and  I  should  infer  that  the 
Lords  of  the  Privy  Council  simply  ignored  this  claim  as  not  resting 
on  any  relevant  facts.  Faucett  J.  applied  his  mind  to  the  ques- 
tion of  law,  assuming  that  there  were  facts.  He  laid  stress  on  the 
words  "  freed  from  all  rights  and  equity  of  redemption,"  &c. ;  but 
he  does  not  appear  to  have  noticed  that  these  are  the  same  words 
that  are  used  in  a  foreclosure  order  absolute  under  the  ordinary 
law.  However,  there  is  not  from  first  to  last  in  his  judgment, 
or  in  the  opinion  of  ijie  Judicial  Committee,  any  expression 
tending  to  favour  the  view  that  foreclosure  operates  as  a  release 
of  the  debt. 

I  should  add  that  I  cannot  see  any  justification  for  treating 
the  order  for  foreclosure  as  a  purchcuse  of  the  land  in  any  sense 
— at  the  value  of  the  land,  or  at  the  amount  of  the  mortgage 
debt,  or  on  any  other  basis.  Nothing  is  further  from  the  minds 
of  the  parties  than  a  purchase.  The  offering  of  the  land  for  sale 
before  foreclosing  is  simply  a  device  to  protect  the  mortgagor 
from  the  disaster  of  losing  his  land  while  still  remaining  liable 
for  the  debt.  The  land  is  offered  for  sale,  by  auction  and  by 
private  contract,  in  order  to  test  the  market,  and  see  whether 
enough  cannot  be  obtained  by  sale  to  discharge  the  debt. 

As  the  Chief  Justice  has  intimated,  the  decision  in  this  case  will 
probably  have  an  important  effect  in  other  States  than  Victoria, 
and  possibly  in  other  countries  in  which  the  Torrens  system  of 
title  to  land  has  been  adopted.     I  have  made  up  my  own  mind 

(1)  11  App.  Cas.,  192,  at  p.  194. 
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H.  C.  OF  A.  Qji  the  subject,  as  in  duty  bound ;  but  I  am  relieved  from  the 
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J^  unpleasant  sense  of  solitude  in  a  matter  of  opinion  when  I  find 
Fink  that  in  another  case — In  re  Previier  Pei^iiaTient  Buildifig  &c, 
RoBEKTHON  Association  (1) — three  learned  Judges  of  the  Supreme  Court  of 
Victoria  came  to  the  same  conclusion.  It  is  impossible  to  fore- 
cast the  indirect  results  of  the  present  decision.  One  curious 
result  of  holding  that  the  foreclosure  of  a  mortgage  involves  the 
release  of  the  debt  is  that  a  mortgagee  who  has  foreclosed  one 
mortgage  must  discharge,  unconditionally,  all  the  securities  for 
the  same  debt.  For  instance,  if  he  have  a  mortgage  over  Black- 
acre  for  £1,000,  and  if  he  take  an  additional  security  over  White- 
acre,  worth  £200,  for  the  same  debt ;  then,  if  he  foreclose  the 
mortgage  over  Whiteacre,  he  can  be  forced  to  discharge  the 
mortgage  over  Blackacre,  without  any  further  payment.  In 
Victoria,  the  legislature  made  provision  against  this  result  by 
the  3rd  sub-section  of  sec.  36  of  the  Conveyancing  Act  1904 ; 
but  this  provision  would  seem  to  be  futile,  in  view  of  the  prin- 
ciple on  which  this  Court  has  decided  this  case.  Inasmuch  as  the 
decision  of  the  majority  of  the  Court  on  this  one  point  disposes 
of  the  case,  it  is  not  necessary  for  me  to  consider  the  questions 
raised  as  to  the  Statutes  of  Limitation,  a<id  other  matters.  I  can 
only  say  that  on  this  point  I  regard  the  judgment  of  Chorrdey  J. 
as  right,  and  that  if  his  judgment  rested  on  this  point  alone  the 
appeal  ought  to  be  dismissed. 

Appeal  allowed.    Judgment  to  be  entered 
foi'  tJie  defendant 

Solicitors,  for  the  appellant.  Fink,  Best  &  Hall. 

Solicitors,  tor  the  respondents,  Hedderwick,  Fookes  cfc  Hedder- 

loick. 

(I)  25  V.L.R.,  77 ;  21  A.L.T.,  67. 
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Defendant, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

Markf.U—CUy  of  Melbourne — TtxmA/ern  qf/unctiona,  powers,  <fcc.,  of  Comrnvtsiomra    H.  C.  of  A. 

to   Gouncil — Penalty  for   selling  markttable  commodities    elsewhere    than  in         1907. 

markets— S   Viet.  No.  19  (X.S.W.),  sec.  23— Markets  Act  1890  {Vict.)  [No.  ^— .— ' 

1115),  sec.  25—6  Vict.  No.  7  {N.8.  W.),  sees.  71,  72.  Melbourne, 

March  7,  8, 
3  Vict.  No.  19  (substantially  re-enacted  by  the  Markets  Act  1890)  after  pro-  J3. 

viding  for  the  appointment  of  Commissioners  of  markets,  by  sec.  23  (seo.  25        ^ 

of  the  Markets  Act  1890)  authorized  the  Commissioners  to  establish  in  certain  Barton,  * 
towns  markets,  which  should  be  the  ouly  places  in  those  towns  where  certain  ^HiffKios'  JJ^ 
goods  should  be  sold,  and  enacted  that  any  person  who  should  sell  any  of  those 
goods  elsewhere  than  in  the  market  places  so  established  (except  in  his  dwell- 
ing-house or  shop),  should  on  conviction  before  a  justice  be  liable  to  a  penalty. 
6  Vict.  No.  7,  which  established  the  corporation  of  the  Town  of  Melbourne 
and  the  Council  thereof,  by  sec.  71  conferred  on  the  Council  "  the  same 
powers  authorities  duties  and  immunities  in  respect  of  markets"  as  by 
3  Vict.  No.  19  were  given  to  the  Commissioners,  and  by  sec.  72  transferred 
to  the  Council,  from  and  after  the  election  of  the  first  mayor,  *'  all  the  functions 
duties  and  responsibilities  "  at  that  time  performed  by  or  belonging  to  the 
Commissioners  under  3  Vict.  No.  19,  and  provided  that  all  the  functions  of 
the  Commissioners  should  thereupon  cease  and  determine.  The  Council  having 
established  markets  in  the  City  of  Melbourne, 

Heldf  that  a  person  who  sold  marketable  goods  elsewhere  in  the  City  than 
in  those  markets  was  liable  to  a  penalty  under  sec.  25  of  the  Markets  Act  1890. 

Decision  of  the  Supreme  Court  (Hodges  J.)  (Weedon  v.  Davidson  [1906] 
V.L.R.,  672;  28  A.L.T.,  60),  reversed. 
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H.  c.  OF  A.  Appeal  from  the  Supreme  Court  of  Victoria. 

At  the  Court  of  Petty  Sessions  at  Melbourne  an  information 
Wekdon     was  heard  whereby  Henry  Weedon,  Lord  Mayor  of  Melbourne, 

Davidson     ^^  behalf  of  the  said  City,  charged  that  Maurice  Davidson  did, 

on  5th  June  1906  in  Swanston  Street,  within  the  said  Cit}',  expose 

for  sale  certain  provisions  usually  sold  .in  markets — to  wit,  fish — 
such  street  being  a  place  other  than  the  places  appointed  by  the 
said  Council,  and  not  being  his  dwelling-house  or  shop,  contrary 
to  the  Statute  therein  provided.  At  the  hearing  it  appeared  that 
the  existing  markets  in  the  City  of  Melbourne  had  been  appointed 
by  the  Council  and  not  by  Commissioners,  and  that  Davidson 
had  a  permit  to  hawk  in  the  City  of  Melbourne  within  an  area 
prescribed  by  a  certain  by-law,  but  that  on  the  occasion  in  ques- 
tion he  was  hawking  fish  outside  that  area.  The  defendant  was 
convicted  and  fined  £5  and  £1  lis.  fid.  costs.  An  order  nisi  to 
review  this  conviction  was  obtained  by  the  defendant  on  the 
following  grounds : — 

1.  That  the  magistrate  was  wrong  in  holding  that  the  prohibi- 
tion contained  in  sec.  25  of  the  Markets  Act  1890  has  any  appli- 
cation to  the  City  of  Melbourne,  inasmuch  as  there  are  no  markets 
appointed  by  Commissioners  in  the  said  city. 

2.  That  the  City  Council,  having  no  interest  in  the  penalty, 
had  no  power  to  authorize  the  laying  of  the  information. 

3.  That  the  permit  issued  to  the  defendant  was  an  answer  to 
the  charge,  in  that  the  limitation  contained  therein  was  vitra 
vires. 

On  the  return  of  the  order  nisi,  Hodges  J.  made  the  order 
absolute  on  the  1st  ground  :  Weedon  v.  Davidson  (1). 

From  this  decision  the  informant  now  by  special  leave  appealed 
to  the  High  Court 

Mitchell  K.C.,  Irvine  K.C.  (with  them  Brya/nt),  for  the  appel- 
lant. The  oflTence  created  by  sec.  25  of  the  Markets  Act  1890  (sec. 
23  of  3  Vict.  No.  19,  and  sec.  28  of  the  Markets  Statute  1864),  is, 
by  necessary  implication  altered,  by  the  efiect  of  sees.  71  and  72 
of  6  Vict.  No.  7,  to  selling  &c.  in  a  place  other  than  the  place  or 
places  appointed  by   the   Council   of   the   City   of   Melbourne: 

(1)  (1906)  V.L.R.,  672;  28  A.L.T.,  60. 
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Wigmra  v.  Fryer  (1).     Tliis  view  was  acted  on  in  McPherson  v.    H.  C.  of  a. 
Freemcbn  (2)  ;  and  Ex  parte  Cooke  ;  In  re  Donald  v.  Cooke  (3).        ^ 
The  effect  of  sees.  71  and  72  of  6  Vict.  No.  7  is  that  in  3  Vict.  No.      Weedon 
19  "  Council "  may  be  read  for  "  Commissioners."  DAvmsoN 

The  intention  of  the  legislature  to  make  that  alteration  is  per-       

iectly  clear,  and,  if  the  words  are  doubtful,  the  Court  will  supply 
others  so  as  to  make  them  clear.  Power  is  expressly  given  to 
the  Council  to  make  the  markets  appointed  by  them  exclusive 
places  for  the  sale  of  certain  goods,  and  that  power  would  be  futile 
if  the  Council  had  no  power  to  prohibit  the  sale  of  such  goods 
elsewhere.  I'he  institution  of  proceedings  to  recover  penalties 
under  3  Vict.  No.  19  s.  23  was  a  "  power  "  given  to  the  Commis- 
sioners, and  is  included  in  the  "  powers"  which  were  by  sec.  71 
of  6  Vict.  No.  7  given  to  the  Council.  The  intention  of  the  legis- 
lature, as  shown  by  3  Vict  No.  19,  s.  23,  was  to  give  power  to 
create  markets  having  the  attributes  which  markets  had  in 
England.  The  right  of  market  was  there  a  franchise  involving 
in  every  case  some  degree  of  monopoly  which  would  prevent 
any  one  setting  up  a  market  near  it  or  doing  anything  else  which 
would  amount  to  disturbance  of  market. 

[O'Connor  J.  referred  to  Mayor  Ac,  of  Macclesfield  v.  Chap- 
man (4).] 

As  to  what  amounts  to  disturbance  of  a  market  see  Wilcox  v. 
Steel  (5).  Sec.  23  defines  the  extent  of  the  monopoly  and  gives 
a  particular  statutory  power  to  enforce  it ;  and  sec.  71  of  6  Vict. 
No.  7  transfers  that  power  to  the  Council. 

[Griffith  C.J. — The  effect  of  sec.  71  of  6  Vict.  No.  7  seems  to 
be  to  incorporate  sec.  23  of  3  Vict.  No.  19.  As  to  the  effect  of 
incorporation,  see  Metropolitan  District  Railway  Co,  v.  Shaij)e 

(6). 

HiGOiNS  J. — Where  power  to  grant  an  injunction  was  granted 
to  a  County  Court,  a  power  to  commit  to  prison  for  disobedience 
of  the  injunction  was  implied:  Ex  paii.e  MaHin\  Martin  v. 
Bannister  (7).] 

The  penalty  being  given  to  the  Commissioners  by  sec.  38  of 

(1)  36  Ch.  D.,  87.  (5)  (1904)  1  Ch.,212. 

(2)  2  V.R.  (L.).  131.  (6)  6  App.  Ca*.,  425. 

(3)  4  V.L.R.  (L.),  1.  (7)  4  Q.B.D.,  212,  491. 

(4)  12  M.  ft  W.,  18. 
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H.  C.  or  A.  3  Vict.  No.  19,  and  therefore  to  the  Council,  the  Council  has  power 
^•^-        to  recover  it ;  Llewellyn  v.  Vale  of  Glamorgan  Railway  Co.  (1). 
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Duffy  K.C.  and  Mann,  for  the  respondent.  This  is  an  attempt 
to  set  up  a  new  offence,  and  the  Statute  must  set  out  that  offence 
in  express  language  or  by  necessary  implication :  Dyke  v.  Elliott : 
The  "  Gauntlet  "  (2).  Sec.  23  of  3  Vict.  No.  19  did  three  things  : 
first,  it  gave  the  Commissioners  the  right  to  establish  markets ; 
secondly,  it  made  those  markets  when  established  the  only  places 
where  certain  goods  could  be  sold  ;  and,  thirdly,  it  provided  for 
a  penalty  on  persons  who  sold  those  goods  elsewhere  than  in  the 
markets.  The  first  two  of  those  things  only  are  necessary  to 
enable  the  markets  to  be  established  and  carried  on,  and  the 
power  given  to  the  Council  by  sec.  71  of  6  Vict.  No.  7  includes 
power  to  do  those  two  things  only.  The  exclusiveness  of  the 
markets  might  then  be  enforced  by  injunction. 

[They  also  referred  to  5  Vict.  No.  2  sec.  2 ;  13  Vict.  No.  4  sec 
6  ;  8  Vict.  No.  12  sec.  25 ;  ffai'dcastle  on  Statutes,  3rd  ed.,  p.  74.] 

Mitchell  K.C.,  in  repl3%  referred  to  Heydon^s  Case  (3)  ;  Reg,  v. 
Lyons  (4) ;  Cookson  v.  Lee  (5) ;  In  re  Wainewright  (6). 

Cur.  adv.  wit 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  Hodges  J. 
reversing  a  conviction  by  a  police  magistrate  upon  a  charge  of 
selling  provisions  usually  sold  in  markets  in  a  place  within  the 
City  of  Melbourne  other  than  the  places  appointed  by  the  City 
Council.  The  question  is  whether  the  Statute  law,  as  it  now 
stands,  prohibits  such  an  act.  In  this  case  the  question  depends 
upon  two  Statutes,  passed  respectively  in  the  third  and  sixth 
years  of  Queen  Victoria. 

It  is  necessary,  in  construing  an  Act  which  alters  the  law,  to 
inquire  what  was  the  state  of  the  law  before  the  alteration  was 
made,  what  was  the  mischief  intended  to  be  remedied,  and  what 
was  the  nature  of  the  remedy  provided.     That  is  the  oldest  rule 

(1)  (1898)  1  Q.B.,  473.  (4)  Bell  Cr.Cas.,  38. 

(2)  L.K.  4  P.C.,  184,  at  p.  191.  (5)  23  L.J.  Ch..  473. 

(3)  3  Rep.,  7a.  (6)  1  Ph.,  258,  at  p.  261. 
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laid  down  for  the  construction  of  a  Statute,  and  the  last  instance  H.  C.  of  a. 
in  which  it  was  stated  was  only  a  few  montlis  ago  in  the  House 
of  Lords — Badische  AnUin  und  Soda  Fidn^k  v.  Hickaon  (1). 
In  1839  New  South  Wales  had  not  been  very  long  settled.  There 
were  no  markets,  and  the  legislature  thought  fit  to  pass  the  Act 
3  Vict.  No.  19,  the  preamble  to  which  is  as  follows: — **  Whereas 
several  of  the  towns  of  the  Colony  of  New  South  Wales  have  of 
late  years  greatly  increa.sed  and  are  still  increasing  in  population 
and  buildings  by  reason  whereof  markets  for  supplying  the 
inhabitants  of  the  said  towns  with  meat  fish  poultry  butter 
vegetables  and  other  provisions  and  also  for  buying  and  selling 
goods  wares  and  merchandise  are  required  to  be  held  therein." 
Then  various  provisions  were  enacted,  the  first  twenty-two 
sections  relating  to  the  election  of  Commissioners,  &c.  Sec. 
28  is  as  follows : — "  And  be  it  enacted  That  it  shall  and 
may  be  lawful  for  the  said  Commissioners  to  fix  the  place  or 
places  within  such  town  for  the  holding  of  markets  and  there 
to  erect  and  build  or  cause  to  be  erected  or  built  a  market 
house  or  houses  with  shambles  stalls  and  other  convenient  build- 
ings and  the  said  market  place  or  places  shall  be  the  only  places 
within  the  said  town  where  any  market  for  the  sale  of  corn 
(except  corn  or  grain  sold  by  sample)  butchers'  meat  poultry 
eggs  fresh  butter  vegetables  or  other  provisions  shall  for  the 
future  be  held  or  kept  and  if  any  person  shall  sell  or  expose  to 
sale  any  of  the  said  articles  or  other  provisions  usually  sold  in 
markets  in  any  of  the  streets  lanes  entries  or  other  public 
passages  or  places  other  than  the  place  or  places  which  may  be  so 
appointed  by  the  Commissioners  as  aforesaid  every  such  person 
shall  on  conviction  thereof  before  a  Justice  of  the  Peace  for  every 
such  offence  forfeit  and  pay  the  sum  of  five  pounds  Provided 
that  nothing  herein  contained  shall  be  construed  to  extend  to 
prevent  any  person  from  selling  or  exposing  for  sale  any  of  the 
articles  aforesaid  in  his  or  her  dwelling  house  or  shop  in  any 
part  of  the  said  town."  According  to  the  practice  of  those  days, 
that  section  was  printed  as  a  single  sentence  and  the  question  is 
whether  it  should  be  regarded  as  one  enactment  or  as  containing 
separate  independent  enactments.     That  was  in  1839. 

(1)  (1906)  A.C.,  410,  at  p.  426. 
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Three  years  later,  by  the  Act  6  Vict  No.  7,  the  corporation  of 
Melbourne  was  established,  and  sec.  71  of  that  Act  provided  that: 
— "The  Council  of  the  said  town  shall  have  the  same  powers 
authorities  duties  and  immunities  in  respect  to  markets  as  are 
given  to  the  Commissioners  to  be  elected  and  appointed  under 
and  by  virtue  of  an  Act  of  the  Governor  and  Legislative 
Assembly  passed  in  the  third  year  of  Her  present  Majesty 
intituled — *  An  Act  to  authorize  the  establishment  of  markets  in 
certain  towns  in  the  Colony  of  New  South  Wales  and  for  the 
appointment  of  Commissioners  to  manage  the  same.' "  The  next 
section  purported  to  transfer  to  the  Council  all  the  functions, 
duties  and  responsibilities  at  that  time  performed  by  or  belong- 
ing to  the  Commissioners  elected  under  the  Act  mentioned  in  sec. 
71,  assuming  that  Commissioners  had  been  elected  and  had 
entered  upon  their  functions  in  Melbourne. 

There  are  markets  in  Melbourne,  but  they  were  established  by 
the  Council,  and  not  by  the  Commissioners.  The  question  is 
whether  a  market  established  by  the  Council  is  within  the  pro- 
hibition contained  in  sec.  23  of  3  Vict.  No.  19.  That  Act  was 
repealed  by  the  Markets  Statute  1864,  and  that  again  by  the 
Markets  Act  1890.  Sec.  25  of  the  Act  of  1890  is  almost  in  the 
same  terms  as  sec  23  of  3  Vict.  No.  19,  except  that  it  is 
punctuated  and  divided  by  full-stops.  That  same  Markets  Act 
1890  declares  that  nothing  in  it  is  to  repeal  or  alter  the  Act  6 
Vict.  No.  7. 

The  question  then  is,  what  was  the  scope  and  purpose  of  that 
legislation  ?  Consider  the  law  before  3  Vict.  No.  19.  There 
were  no  markets  in  New  South  Wales,  and  probably  none  could 
be  established,  because  a  market  at  common  law  was  in  the 
nature  of  a  franchise.  It  was  generally  established  by  charter, 
which  might  be  proved  by  long  use.  It  was  a  privilege  conferred 
on  some  person  in  the  nature  of  a  monopoly,  and  the  value  of 
it  consisted  in  its  monopolistic  character.  Any  person  who 
interfered  with  it  was  liable  to  an  action  for  what  was  called 
disturbance  of  a  market.  The  legislature  being  minded  to 
establish  markets  in  New  South  Wales,  it  was  desii*able  to 
define  the  attributes  of  markets  when  established.  It  is  doubt- 
ful, perhaps,  whether  selling  in  streets   adjoining  an    English 
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market,  or  in  other  streets  in  a  town  in  England  where  there 
was  a  market,  would  have  been  a  disturbance  of  the  market.     It 
might  have  been  in  some  cases,  and  not  in  others.     It  was  very 
desirable  that  questions  of  that  sort  should  be  settled  in  reference 
to  the  new  kind  of  market,  and  in  my  opinion  the  legislature,  in 
sec.  23  of  3  Vict.  No.  19,  directed  their  minds  to  the  question, 
and    dealt   with   it.      They  provided  for   the  establishment   of 
markets,  and  said  that  when  a  market  was  established  certain 
eoD.sequences  should  follow,  amongst  which  the  most  important 
was  that  it  should  be  unlawful  to  sell  marketable  goods  except 
in   the  market.      I   think    that  that  consequence  followed  the 
appointment  of  a  market  as  an  incident  of  it,  and  that,  literally 
read,  the  Act  said  so.     I  think  that  was  the  substance  of  the  law 
that  was  enacted ;  that  is  to  say,  that  the  Commissioners  might 
establish  markets,  and  that  certain  consequences  should  follow 
upon  their  establishment,  this  being  one  of  them.     That  being 
the  law,  what  is  the  effect  of  the  provision  in  sec.  71  of  6  Vict. 
No.  7  that  the  powers  of  the  Commissionei*s  to  establish  markets 
should  be  transferred  in  Melbourne  to  another  authority  ?     It 
appears  to  me  to  follow  as  a  matter  of  ordinary  construction 
that  the  market,  when  established  by  the  substituted  authority, 
was  to  have  exactly  the  same  attributes,  and  enjoy  the  .same 
protection,  as  a  market  established  by  the  Commissioners.     That 
is  the  plain  meaning  of  the  language  of  the  section.     I  think 
that,  according  to  the  ordinary  rules  of  construction,  sec.  23  of 
3  Vict.  No.  19  must  be  read,  so  far  as  regards  Melbourne,  as  if 
the  word    "  Council "  were  substituted   for   the   word    "  Com- 
missioners.''    In  no  other  way  can  effect  be  given  to  the  plain 
intention  of  the  legislature.     Any  other  construction  would  lead 
to  remarkable  consequences.     Suppose  that,  during  the  interval : 
between  the  appointment  of  Commissioners  and  the  passing  of 
6  Vict  No.  7   a  market  had    been    established  by  the    Com- 
missioners.    The  law  would  be  that  the  sale  of  market  articles 
was  forbidden  except  in  the  market.    The  Council  being  sub* 
stituted  for  the  Commissioners,  whose  powers  were  transferred 
to  the  Council,  suppose  that  the  Council  thought  it  desirable  to 
change  the  position  of  the  market.     As  soon  as  the  position  was 
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H.  C.  OF  A.  changed,  the  unlawfulness  of  selling  except  in  the  market  would 
cease.     Such  a  construction  would  render  the  Act  nugatory. 

Wbidon  I  &™>  therefore,  of  opinion,  simply  as  a  matter  of  construction, 

and  applying  the  ordinary  rules  of  construction,  that  sec.  23  of 
3  Vict  No.  19  should,  so  far  as  regards  Melbourne,  be  read  as  if 
the  word  "  Council "  were  substituted  for  the  word  "  Commis- 
sioners," and  that  the  same  consequences  follow  the  establish- 
ment of  a  market  as  before.  Therefore  it  has  always  been 
unlawful  in  Melbourne  to  sell  these  goods  in  any  place  other 
than  a  market.  For  these  reasons,  I  think  the  decision  of 
Hodges  J.  was  wrong.  He  had  no  doubt  as  to  the  intention  of 
the  legislature,  but  he  did  not  think  they  had  expressed  it  I 
also  have  no  doubt  as  to  their  intention,  but  I  think  they  have 
expressed  it 


Barton  J.  I  am  of  the  same  opinion.  In  considering  the 
form  of  sec.  23  of  the  Act  of  1839  one  is  impressed  with  the  fact 
that  it  is  one  section  with  three  branches,  providing  for  three 
different  things  all  material  to  one  end,  one  of  them  being  the 
establishment  of  a  market,  the  second  being  the  making  the 
market  exclusive,  and  the  third,  granted  as  an  incident  necessary 
in  the  judgment  of  the  legislature  for  the  preservation  of  that 
market,  a  prohibition  of  the  sale  outside  the  market  of  a  number 
of  things  classed  together  as  marketable  commodities.  I  regard 
the  section  as  one  enactment  passed,  although  in  three  branches, 
for  the  accomplishment  of  one  single  purpose,  which  is  the 
setting  apart  and  protection  of  a  market  at  any  time  coming 
under  the  Act  That  section  has  been  repeated  in  the  Market 
Statute  1864,  and  in  the  Markets  Act  1890,  almost  in  the 
same  words.  The  first  Act  for  the  incorporation  of  Mel- 
bourne— 6  Vict  No.  7  —  passed  in  1843,  by  sees.  71  and 
72  enacted  that  the  Council  of  Melbourne  should  have  the 
same  powers,  authorities,  duties  and  immunities  in  respect  of 
markets  as  the  Commissioners  had  under  sec.  23  of  3  Vict  No. 
19,  and  that  from  and  after  the  election  of  a  Mayor,  all  the 
functions,  duties  and  responsibilities  which  were  then  performed 
by,  or  which  belonged  to  the  Commissioners,  should  be  trans- 
ferred to  the  Council,  and  that  all  the  functions  of  the  Com- 
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missioners  should  thereupon  cease  and  determine.  It  is  necessary  H.  C.  of  A. 
to  consider  what  the  legislature  meant  by  those  words.  It  is  ^^^' 
plain  that  the  Commissioners  were  to  have  nothing  more  to  do  wkedon 
with  the  establishment  or  protection  of  any  market  in  Melbourne. 
Whether  they  had  performed  any  such  functions  or  not,  does  not 
appear  in  the  case.  But  they  were  not,  after  the  Incorporation 
Acty  to  perform  them.  And  the  entire  control  was  to  be  given  to 
the  Council  of  Melbourne.  There  occur  in  sec.  23  of  3  Vict.  No. 
19  the  words  "place  or  places  which  may  be  so  appointed  by  the 
Commissioners  as  aforesaid."  But  the  site  of  the  present  markets 
was  appointed  by  the  Council.  It  is  plain  that,  upon  the  trans- 
ference of  the  powers  and  duties,  the  corporation  alone  was 
entitled  to  set  apart  places  for  markets.  Although  the  Council 
would  have  that  power,  although  in  every  other  respect  the  pro- 
visions of  sec.  23  would  be  carried  over  for  the  benefit  of  the 
Council  on  its  undertaking  its  duties  under  6  Vict.  No.  7,  sec. 
71,  and  electing  a  Mayor,  nevertheless  it  is  contended  on  behalf 
of  the  respondent  that  the  occurrence  in  the  third  branch  of  sec. 
23  of  3  Vict.  No.  19  of  the  words  "  place  or  places  which  may 
be  so  appointed  by  the  Commissioners  "  renders  it  impossible  for 
the  corporation  to  enforce,  as  to  any  place  they  may  themselves 
have  appointed  for  a  market,  that  part  of  the  section,  which  is 
the  safeguard  made  by  the  legislature,  without  the  possession  of 
which  the  corporation,  in  respect  of  the  protection  of  markets, 
would  be  practically  impotent.  Is  it  easily  conceivable  that  it 
was  the  intention  of  the  legislature  to  take  such  a  step  as  this  ? 
Is  it  conceivable  that  the  legislature  advisedly  left  those  words 
where  they  stand  on  any  other  hypothesis  than  that  they  were 
satisfied  that,  by  sees.  71  and  72  of  6  Vict.  No.  7,  they  were 
vesting  in  the  corporation  of  Melbourne  sufficient  power  to  pro- 
tect the  interests  of  the  citizens  in  respect  of  these  markets  ? 

I  cannot  help  thinking  that  the  supposition  relied  on  by  the 
respondent  is  quite  unreasonable.  The  Council  was,  to  my  mind, 
so  entirely  substituted  by  the  6  Vict.  No.  7  for  the  Com- 
missioners in  respect  of  the  appointment  and  safeguarding  of  any 
market  in  Melbourne,  that  it  would  not  be  possible  for  any  one, 
because  of  the  mere  fact  that  the  Council  and  not  the  Com- 
missioners had  appointed   the  market,   to   escape   the   penalty 
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H.  C.  or  A.  attaching  to  ivhat  would  otherwise  be.  a  clear  breach  of  the  law. 
^^^'  I  think  the  construction  of  sees.  71  and  72  of  6  Vict.  No.  7  goes 
this  far,  that  the  powers  of  setting  apart  and  safeguarding  the 
markets  vested  in  the  Commissioners  are  equally  vested  now  in  the 
corporation.  If  that  is  so,  there  is  included  the  power  to  enforce, 
as  tl)e  Lord  Mayor  seeks  to  enforce  in  this  case,  penalties  for  an 
interference  with  the  markets.  Whether  or  not  that  interference 
comes  within  the  definition  of  or  the  principles  applicable  to  a 
common  law  disturbance  of  market,  it  is  nevertheless  the  inter- 
ference with  the  market  at  which  this  Statute  aims. 

Courts  of  Justice  in  England  have  been  unhesitating  in  the 
enforcement  of  the  intention  of  the  legislature  in  cases  not  ad- 
mitting of  doubt,  notwithstanding  that  the  literal  construction  of 
portion  of  a  Statute  would,  to  a  technical  mind,  impede  the 
giving  effect  to  that  intention.  An  an  illustration  of  the  length 
to  which  the  Courts  have  gone  in  giving  force  to  the  wishes  of 
the  legislature  when  clearly  discemable  in  an  Act,  there  is  the 
case  of  W^igraTn  v.  Fryer  (1).  In  that  case  it  was  held  by  North 
J.  that,  notwithstanding  the  repeal  of  a  section  in  a  principal  Act 
by  an  amending  Act,  certain  powers  expressly  conferred  by  the 
repealed  section  must  be  implied  from  the  amending  Act,  because 
of  the  necessity  of  those  powers  to  the  effective  performance  of 
the  duties  cast  upon  the  Metropolitan  Board  of  Works  by  the 
two  Acts  there  in  question.  So  that  the  very  Act  which  repealec} 
the  section  in  the  principal  Act  was  held,  notwithstanding  the 
repeal,  to  impliedly  embody  in  itself  the  powers  that  had  been 
expressed  only  in  that  repealed  section. 

As  I  have  said,  I  consider  the  words  of  sees.  71  and  72  of  6 
Vict.  No.  7  are  sufficient  for  the  purpose.  But  it  is  the  practice, 
where  the  intention  is  quite  clear,  for  Courts  to  modify  the 
language  of  the  ActM  of  Parliament  to  meet  the  intention.  In 
Maxwell  on  Statutes,  4th  ed.,  at  p.  344,  the  matter  is  put  in  this 
way : — "  Where  the  language  of  a  Statute,  in  its  ordinary 
meaning  and  grammatical  construction,  leads  to  a  manifest  con- 
tradiction of  the  apparent  purpose  of  the  enactment,  or  to  some 
inconvenience  or  absurdity,  hardship  or  injustice,  presumably 
not  intended,  a  construction  may  be  put  upon  it  which  modifies 

(I)  36  Ch.  D.,  87. 
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the  meaning  of  the  words,  and  even  the  stracture  of  the  sentence.  ^*  ^*  o^  A. 
This  may  be  done  by  departing  from  the  rules  of  grammar ;  by 
giving  an  unusual  meaning  to  particular  words ;  by  altering 
their  collocation ;  by  rejecting  them  altogether ;  or  by  inter- 
polating other  words;  under  the  influence,  no  doubt,  of  an 
irresistible  conviction  that  the  legislature  could  not  possibly  have 
intended  what  its  words  signify,  and  that  the  modifications  thus 
made  are  mere  corrections  of  careless  language,  and  really  give 
the  true  intention.  When  the  main  object  and  intention  of  the 
Statute  are  clear,  it  must  not  be  reduced  to  a  nullity  by  the 
draftsman's  unskilfulness  or  ignorance  of  the  Jaw,  except  in  a 
case  of  necessity,  or  the  absolute  intractability  of  the  language 
used.  The  rules  of  grammar  yield  readily  in  such  cases  to  those 
of  common  sense."  There  is  cited  there  the  case  of  Salmon  v. 
Duncombe  (1).  That  case  is  correctly  described  in  Maxwell  on 
Statutes,  4th  ed.,  at  p.  346,  in  these  words : — "  Where  the  clearly 
expressed  intention  of  a  Colonial  ordinance  was  to  give  to  any 
subject  of  the  Queen  resident  in  the  Colony  the  power  of  dis- 
posing by  will  according  to  English  law  of  property  both  real 
and  personal,  which  otherwise  would  devolve  according  to  the 
law  of  the  Colony,  and  where  a  section  of  the  ordinance  was 
operative  for  that  purpose,  except  that  it  concluded  with  the 
provision  'as  if  such  subject  resided  in  England,'  the  effect  of 
which  would  be  to  leave  both  the  lex  situs  and  the  lex  domicilii 
in  operation,  thus  reducing  the  section  to  a  nullity,  it  was  held 
that  the  concluding  words  ought  not  to  be  so  construed  as  to 
destroy  all  that  had  gone  before,  and  therefore  should  be  treated 
as  immaterial,  the  powers  conferred  not  being  affected  by  the 
question  of  residence  in  England."  Ajid  the  same  author  says  at  p. 
355 : — "  Notwithstanding  the  general  rule  that  full  effect  must  be 
given  to  every  word,  if  no  sensible  meaning  can  be  given  to  a 
word  or  phrase,  or  if  it  would  defeat  the  real  object  of  the  enact- 
ment, it  may,  or  rather  it  should,  be  eliminated.  The  words  of  a 
Statute  must  be  construed  so  as  to  give  a  sensible  meaning  to 
them  if  possible.  They  ought  to  be  construed  ut  res  magis 
vaXeat  quara  pereat"  I  think  that  is  the  principle  governing 
the  position  in  this  case. 

(1)  11  App.  Gas.,  627. 
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Maxwell  on  SUUutes,  4th  ed., at  p.380,  thus: — "It  has  been  asserted 
Wekdon  that  no  modification  of  the  language  of  a  Statute  is  ever  allow- 
Davidson.  *^^®  ^°  construction  except  to  avoid  an  absurdity  which  appears 
to  be  so,  not  to  the  mind  of  the  expositor  merely,  but  to  that  of 
the  Legislature ;  that  is,  when  it  takes  the  form  of  a  repugnancy. 
In  this  case,  the  Legislature  shows  in  one  passage  that  it  did  not 
mean  what  its  words  signify  in  another ;  and  a  modification  is 
therefore  called  for,  and  sanctioned  beforehand,  as  it  were,  by  the 
author.  But  the  authorities  do  not  appear  to  support  this 
restricted  view.  They  would  seem  rather  to  establish  that  the 
judicial  interpreter  may  deal  with  careless  and  inaccurate  words 
and  phrases  in  the  same  spirit  as  a  critic  deals  with  an  obscure 
or  corrupt  text,  when  satisfied,  on  solid  grounds,  from  the  context 
or  history  of  the  enactment,  or  from  the  injustice,  inconvenience, 
or  absurdity  of  the  consequences  to  which  it  would  lead,  that  the 
language  thus  treated  does  not  really  express  the  intention,  and 
that  his  amendment  probably  does."  These  passages,  with  the 
authorities  cited  for  them,  are  sufficient  to  show  that,  in  case  of 
need,  the  words  "  appointed  by  the  Commissioners  "  might  be  read 
as  "  appointed  by  the  Commissioners  or  by  the  Council,"  and,  if 
necessary,  I  should  not  hesitate  to  read  them  so,  and  the  construc- 
tion would  then  be  manifest.  At  the  same  time  I  am  satisfied, 
for  the  reasons  given  by  the  Chief  Justice  that,  upon  the  ordinary 
principles  of  construction,  without  the  elimination  or  addition  of 
a  word,  and  by  the  efiect  of  6  Vict.  No.  7,  the  Council  are 
invested  with  the  necessary  power  and  authority  to  institute  this 
prosecution,  and  to  have  the  ofiender  punished.  I  am,  therefore, 
in  favour  of  the  allowance  of  this  appeal. 

O'Connor  J.  The  respondent  was  convicted  under  sec  26  of 
the  Markets  Act  1890,  of  the  offence  of  having  exposed  to  sale 
certain  provisions  usually  sold  in  markets,  to  wit  fish,  in  a  place 
in  Melbourne  other  than  the  places  appointed  by  the  Council,  and 
not  being  his  dwelling-house  or  shop.  That  section,  by  a  course 
of  legislation  which  it  is  not  necessary  to  follow,  is  identical  in  all 
respects  with  sec.  23  of  3  Vict.  No.  19,  and  it  is  upon  its  con- 
struction that  this  case  turns.     When  Melbourne  was  constituted 
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in  1842,  the  Act  of  Constitution  handed  over  to  the  municipality  H-  C.  of  A. 
all  the  powers  necessary  for  the  sanitation,  policing,  and  general 
management  of  the  town.  It  was  a  necessary  and  important 
part  of  that  management  that  markets  should  be  established,  and 
protected.  Instead  of  enacting  separate  provisions  giving  power 
to 'erect  and  establish  markets,  the  Act  made  use  of  the  general 
Markets  Act  then  in  existence  (3  Vict.  No.  19),  and  embodied 
certain  of  its  provisions.  It  will  be  noted  that  that  was  a 
Statute  dealing  with  the  establishment  of  markets  and  nothing 
else,  and  its  object  and  whole  scope  were  accurately  described  in 
its  title  : — ''  An  Act  to  authorize  the  establishment  of  markets  in 
certain  towns  in  the  Colony  of  New  South  Wales ;  and  for  the 
appointment  of  Commissioners  to  manage  the  same."  To  what 
extent  they  have  embodied  those  provisions  is  the  matter  for 
our  determination.  It  would  have  been  a  very  simple  matter  to 
have  used  words  which  would  have  had  the  effect  of  incorporating 
the  whole  of  the  provisions.  That  was  not  done.  A  special  form 
of  expression  was  used,  and  the  question  is  whether  that  form 
of  expression  in  sec.  71  of  6  Vict.  No.  7  had  the  eflfect  of 
incorporating  the  whole  of  sec.  23  of  3  Vict.  No.  19. 

Before  dealing  with  sec.  23  of  3  Vict.  No.  19,  I  shall  refer  to 
the  words  by  which  that  section  was  embodied  in  the  Melbourne 
Act  of  1842,  (6  Vict.  No.  7).  By  sec.  71  of  the  latter  Act  it  is 
enacted  that— [His  Honor  read  the  section  and  continued] — 
Now,  before  examining  what  are  the  "  powers,  authorities  and 
duties  "  which  were  handed  over  to  the  Council  by  that  section, 
it  is  necessary  to  refer  to  the  subject  matter  with  which  3 
Vict.  No.  19  dealt.  The  word  "  market "  is  a  word  well  known 
to  the  law,  and  the  right  to  a  market  is  a  well  known  species 
of  property.  It  was  established  in  early  days  by  charter, 
subsequently  by  local  Acts,  but  it  was  a  species  oi:  property 
which  carried  with  it,  for  its  own  protection  necessarily,  certain 
incidents,  and,  just  as  the  right  of  property  in  land  carried 
with  it  the  right  of  protection  from  trespass,  so  the  right  to  a 
market  carried  with  it  the  right  of  protection  against  what 
was  called  disturbance  of  market.  Where  disturbance  of  market 
took  place,  there  was  open  to  the  owner  of  the  right  of  market 
an  action  on  the  case  at  common  law,  or  a  proceeding  for  an 


H.  C.  OF  A.  injunction  in  eqoity,  according  to  the  form  of  wrong  which  had 
*^'  been  cumniitted.  It  is  not  necessary  to  refer  in  detail  to  all  the 
Weii>o>     incidents  whicli  the  establiehment  of  a  market  carried  with  it  at 

I)  rmeov  common  law ;  it  is  enough  to  say  that  a  right  of  market  was 
property,  and  that  the  law  protected  it.  The  extent  of  that  pro- 
tection may  be  gathered  from  the  judgment  of  Lindley  L.J.,  in 
Goldsmid  v.  Great  Eastei^  Railway  Co.  (1).  That  waa  a  claim 
for  disturbance  of  a  market.  It  is  not  necessary  to  refer  to  the 
facts.  Lindley  L.J.,  said  this : — "  But  without  giving  any  defin- 
ition of  a  market  the  autliorities  show  that  the  grantee  of  a 
market  has  some  exclusive  rights,  and  those  exclusive  rights, 
without  attempting  to  define  them  positively  and  negatively, 
include  an  exclusive  right  of  inviting  the  public  to  come  and  buy 
and  sell  in  the  place  where  the  franchise  hai  aathorized  the 
market  to  bo  held."  Then  he  referred  to  some  other  rights  which 
are  not  material  to  the  matter  here  nnder  consideration.  Such 
being  the  rights  incident  to  the  possession  of  a  market,  the 
extent  of  such  rights  depended  at  common  taw  upon  the  terms  of 
the  grant  of  the  tranchise.  In  more  modem  times  it  became 
u^ual  to  grant  rights  of  market  by  local  Acts  of  Parliament-,  and 
in  reference  to  them  the  author  of  the  Encydopadia  of  the  Laws 
of  England,  in  vol'.  8,  at  p.  224,  says:— "In  modem  times 
markets  have  been  almost  always  established  by  local  Acta  of 
Parliament  which  establish  and  define  their  incidents.  Id  urder 
to  shorten  special  Acts  of  this  kind  by  rendering  it  unnecessaiy 
to  repeat  in  each  Act  provisions  usually  in.serted,  and  to  ensure 
greater  uniformity,  the  Markets  and  Fairs  Clawsea  Act  1847,  (10 
&  11  Vict.  c.  1*),  was  passed."  He  then  sets  out  certain  pro- 
visions of  Limb  Act,  amongst  them  sec  13,  which  is  as  follows : 
— "  After  the  market-place  is  open  for  public  use,  every  person, 
other  than  a  licensed  hawker,  who  shall  sell  or  expona  for  sale 
in  any  place  within  the  prescribed  limits,  except  in  his  own 
dwelling-place  or  shop,  any  articles  in  respect  of  which  tolls  are 
by  the  special  Act  authorized  to  be  taken  in  the  market,  shall 
for  every  such  offence  he  liable  to  a  penalty  not  exceeding  forty 
shillings." 

That  is  practically  identical  with  the  portion  of  sec.  23  of 
(5)  25Cb.  D.,611,  Ktp.  548. 
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3  Vict  No.  19,  which  is  in  question  here,  and  although  the  Act  H.  C.  op  A. 
of  1847  was  passed  eight  years  after  3  Vict.  No.  19,  it  is  evident,  ^^^' 
as  is  pointed  out  by  the  author  of  the  passage  I  have  quoted,  that 
it  merely  embodied  clauses  then  well  recognized  as  being  usually 
inserted  in  Acts  of  that  nature.  I  think  there  can  be  no  doubt 
that  that  provision  in  the  English  Act  was  intended  for  the  pro- 
tection of  the  statutory  markets,  to  which  it  was  to  be  applied. 
It  was  framed  to  define  what  should  amount  to  disturbance  of 
those  markets,  and  the  incidents  of  markets  at  common  law,  and 
to  replace  the  somewhat  cumbersome  remedies  for  the  protection 
of  markets  which  then  existed  at  law  and  in  equity.  Such  being 
the  incidents  of  markets  at  common  law  and  of  the  statutory 
markets  created  in  England  at  the  time  when  the  Act  3  Vict  No. 
19  was  passed  in  New  South  Wales,  let  us  examine  the  provisions 
of  sec.  23  of  that  Statute.  I  do  not  attach  any  importance  to  the 
fact  that  the  original  imprint  of  the  section  was  not  punctuated. 
We  often  have  to  construe  sections  of  old  Acts  of  Parliament 
which,  although  they  deal  with  the  same  subject  matter,  deal 
with  many  aspects  of  it  in  one  sentence.  Looking  at  the  terms 
of  sec.  23,  we  find  that  the  first  portion  gives  an  authority  to 
erect  and  build  markets.  The  next  declares  that "  the  said  market 
place  or  places  shall  be  the  only  plaices  within  the  said  town 
where  any  market  .  .  .  shall  for  the  future  be  held,"  thereby 
making  the  right  of  holding  that  market  to  be  exclusive,  one  of 
the  first  incidents  of  a  market  at  common  law.  Next  comes  the 
provision  for  the  protection  of  the  right  of  market  from  disturb- 
ance, in  the  same  terms  as  the  English  Act  I  have  referred  to — 
making  it  an  offence  for  any  person  to  sell  any  provisions  usually 
sold  in  markets  *'  in  any  of  the  streets  lanes  entries  or  other  public 
passages  or  places  other  than  the  place  or  places  which  may  be  so 
appointed  by  the  Commissioners  as  aforesaid,"  and  it  is  imder 
this  provision  that  the  offence  in  this  case  has  been  charged. 
Finally,  there  is  the  proviso  that  nothing  in  the  section  ''  shall 
be  construed  to  extend  to  prevent  any  person  from  selling  or 
exposing  for  sale  any  of  the  said  articles  aforesaid  in  his  or  her 
dwelling  house  or  shop  in  any  part  of  the  said  town." 

During  the  course  of  the  argument   I  was  much  impressed 
by  Mr.  Duffy's  argument  that  the  portion  of  that  section  creating 


an  otfence  n'as  independent  of  the  iDcidenta  of  a  market.  The 
argument  was  well  worthy  of  consideratioa.  But  after  thinking 
it  over,  I  liave  come  to  the  conclusion  that  the  words  in  questicm 
do  not  create  an  offence  independently  of  the  incidents  of  the 
market,  but  have,  as  in  the  English  Statute,  created  the  offence 
nnd  attached  the  penalty  as  an  incident  of  the  market  for  its 
protection,  and  in  substitution  for  that  which  the  law  had  pre- 
viously given  against  disturbance  of  market  at  common  law  and 
in  equity. 

Such  being  the  powers  and  authorities  of  the  Commissioners 
under  -1  Vict.  No.  19,  those  powers  and  authorities  were  by 
6  Vict.  No.  7  vested  in  the  corporation.  The  market  was 
handed  over  with  all  its  incidents.  It  was  intended  to  have  in 
the  hands  of  the  Council  the  same  incidents  as  it  had  in  the 
hands  of  the  Commissioners.  Having  once  come  to  the  conclu- 
sion that  the  protection  afforded  by  making  it  punishable  to  sell 
market  goods  outside  the  markets  is  an  incident  of  a  market, 
there  can  be  no  ambiguity  in  sec.  71  of  6  Vict  No.  7.  The 
power  and  authority  to  estsbliah  the  market  clearly  gives 
power  and  authority  to  establish  the  market  with  all  ite  incidents. 
Under  those  circumstances,  there  is  only  one  rule  of  interpreta- 
tion to  be  applied,  that  is,  to  give  the  section  its  plain  meaning, 
according  to  the  rules  of  ordinary  grammatical  construction, 
having  regard  to  the  subject  matter.  It  would,  in  my  opinion, 
be  mere  waste  of  time  to  refer  to  cases  bearing  on  the  rules  of 
construction  relating  to  ambiguities.  There  is  no  ambiguity  here, 
when  once  we  determine  what  are  the  incidents  of  the  market  to 
be  created.  Under  these  circumstances,  I  am  of  opinion  that  all 
the  incidents  of  a  market  created  under  3  Vict.  Na  19  attach  to 
markets  established  by  the  Melbourne  Council,  and  amongst 
them  the  incident  of  making  punishable  by  fine  the  nnlicenaed 
liawking  which  is  the  subject  of  this  prosecution.  That  being  so, 
the  respondent  was  rightly  convicted,  and  the  judgment  which 
set  aside  that  conviction  is  therefore  erroneous. 

HiGGlNS  J.  read  the  following  judgment: — I  am  of  the  same 
opinion.  By  the  Act  3  Vict.  No.  19 — now  embodied  in  the 
Markets  Act  1890(see  aec.  45) — provision  is  mode  for  the  election 
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of  market  Commissioners  by  the  householders  of  any  town. 
These  Commissioners  were  to  have  power  to  appoint  market 
officials  (sec.  23),  to  purchase  lands  (sec.  24),  to  fix  places  for 
markets  (sec.  25),  to  make  by-laws  for  the  regulation  of  "  any 
Btich  market "  (sec.  26),  to  borrow  money  on  the  security  of  the 
tolls  (sec.  27),  to  collect  market  dues  (sec.  31),  to  demise  the 
market  dues  (sec.  33),  to  seize  any  offender  and  take  him  before 
a  justice  (sec.  35),  to  institute  proceedings  in  the  name  of  the 
chairman  of  the  Commissioners  (sec.  39),  to  recover  penalties 
(sec.  40). 

But  by  the  Act  which  constituted  the  Melbourne  corporation, 

6  Vict.  No.  7,  sec.  71,  it  is  enacted  that  the  Melbourne  City 

Council  ''  shall   have  the  same  powers   authorities  duties   and 

immunities  in  respect  to  markets  as  are  given  to  Commissioners  to 

be  elected  "  as  prescribed  in  the  Markets  Act    It  will  be  noticed 

that  the  powers  of  the  elected  Commissioners  are  conferred  on 

the  elected  Council  without  exception  or  qualification,  in  all  their 

completeness,  and  (it  must  be  assumed)  in  substance,  and  not 

merely  in  form.     The  question  in  this  case  has  arisen   under 

sec.  25  of  the  Markets  Act,     That  section  provides  that: — ''The 

said  Commissioners  may  fix  the  places  ....   for  the  holding 

of  markets,"  and  '*  the  said  market  places  shall  be  the  only  places 

.     .     .     .     where  any  market  for  the  sale  "  of  certain  provisions 

shall  be  held ;  and  if  any  person  sell  any  of  the  said  provisions 

in  any  of  the  streets,  &c.,  **  other  than  the  places  which  may  be 

so  appointed  by  the  Commissioners  as  aforesaid"  he  shall  on 

conviction  forfeit  £5.      The  learned  Judge  has  taken  the  view 

that  the  Council  can  fix  the  places  for  markets,  but  that  these 

places  are  not  to  be  the  only  places  where  a  market  may  be  held, 

inasmuch  as  the  places  fixed  are  not  "  the  said  market  place<3/' 

that  is  to  say,  are  not  places  fixed  by  Commissioners.      For  a 

similar  reason  he  thinks  that  the  penalty  for  selling  in  the  streets 

does  not  apply  where  market  places  have  been  fixed  by  the 

Council,  not  by  Commissioners;  and  he  has  therefore  quashed  the 

conviction  of  a  hawker  for  selling  in  the  streets.     If  this  view  is 

right,  several  of  the  other  powers  given  to  the  Council  will  be 

found  to  be  futile  and  ineffectual  on  similar  reasoning — see  for 

instance,  sees.  26,  28,  29,  31,  34,  35,  36,  39.     Passing  by  the  con- 
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H.  C.  or  A.  sideration  that  if  the  words  of  the  Statute  are  to  be  rigidly 
followed,  without  regard  to  consequences,  Davidson  has  been 
rightly  convicted  as  he  has  been  selling  in  places  not  fixed  by 
either  Commissioners  or  Council,  I  ask,  What  is  the  effect  of  sec. 
25  in  substance  ?  To  my  mind,  it  confers  on  the  Commissioners 
a  power  to  fix  markets  which  shall  be  the  sole  markets  and  the 
sole  places  (except  shops,  &c),  in  which  anyone  may  sell  the  pro- 
visions referred  to  without  incuiring  a  penalty.  In  short,  the 
latter  words  of  the  section  define  and  explain  what  fixing  the 
market  places  means.  The  markets  are  to  be  monopolies,  as. 
always  under  English  law.  This  power  to  fix  market  places,  and 
to  produce  thereby  the  consequences  so  defined,  has  passed,  in  my 
opinion,  to  the  Council.  The  scope  and  ambit  of  the  powers  of 
the  Council  were  intended  to  be  precisely  the  same  as  the  powers 
of  the  Commissioners;  and  the  powers  were  to  be  effectual  to  their 
end,  not  nugatory.  We  should  reach  the  same  result,  in  my 
opinion,  by  applying  the  principle  of  necessary  implication.  The 
implication,  I  admit,  must  be  necessary,  not  probable.  I  think 
that  conjecture  is  too  often  allowed  to  usurp  the  name  and  place 
of  necessary  implication ;  but  when,  after  careful  examination,  it 
is  impossible  to  conjecture  the  purpose  and  efficacy  of  words  that 
are  clear,  without  giving  words  that  are  not  clear  a  certain  con- 
struction, we  are  pretty  sure  to  be  within  the  safe  limits  of  neces- 
sary implication.  There  is  a  maxim  of  the  civil  law  which  seems 
to  me  to  be  applicable — one  of  those  well-weighed  sentences  that 
carry  on  their  own  face  a  convincing  argument  for  their  soundness 
— Cui  jurisdictio  data  est,  ea  quoque  comceaaa  cMe  videntur,  sine 
quibtia  jurisdictio  explicari  non  potuit  What  applies  to  judicial 
powers  applies  also  to  powers  such  as  those  conferred  on  the  City 
Council. 


Appeal  allowciJ.  Order  appealed  from 
reversed.  Order  nisi  discharged^  with 
costs. 

Solicitors,  for  appellant,  MaUeson,  Stewart,  StaweU  &  NankivelL 

Solicitor,  for  respondent,  J.  Woolf, 

B.  li. 
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HAY 


Appellant  ; 


Plaintiff, 


AND 


DALGETY  &  COMPANY  LTD. 
Defendants, 


Respondents. 


ON    APPEAL    FROM    THE    SUPREME    COURT    OF 

VICTORIA. 

Practice — Tried  with  a  jury — Gattse  "  heretofore  within  the  cognizance  of  the  Court  II.  C.  of  A. 
in  it8  Equitable  Jurisdiction  " — Action  for  damagea  for  breach  of  covenant —  1907. 

Mortgagor  and  mortgagee — Prolonged  examination  of  documents  or  accounts —  ^-^-^ 

Rules  of  Supreme  Court  {Vict.)  1884,  Order  XXXV  I.,  rr.  3,  4,  5.  6,  7.  Mblboubne, 

March  26,  26. 
A  plainti£f  alleged  in  hia  statement  of  claim,  that,  by  a  covenant  in  a  mort-         

gage  deed  between  himself  as  mortgagor  and  the  defendants  as  mortgagees, 

the  defendants  covenanted  not  to  realize  on  the  mortgage  security  until  they 

had  realized  on  the  security  of  a  prior  mortgage  between  the  same  parties 

given  to  secure  the  same  debt,  and  that  the  defendants  had  committed  a 

breach  of  such  covenant,  and  he  claimed  damages  for  such  breach. 

Held,  that  the  cause  was  one  *' heretofore  within  the  cognizance  of  the 
Court  in  its  Equitable  Jurisdiction,"  within  the  meaning  of  Order  XXXVI.,  r. 
3  of  Rules  of  the  Supreme  Court  1884,  and  therefore  that  the  action  must  be 
tried  before  a  Judge  without  a  jury,  unless  the  Court  otherwise  ordered. 

Per  Griffith  C.J.: — The  words  **any  prolonged  examination  of  documents  or 
accounts  "  in  Order  XXXVI.,  r.  6,  refer  to  an  examination  by  the  jury. 

Decision  of  the  Full  Court  affirmed,  but  on  a  different  ground. 


Griffith  O.J., 

Barton, 

O'Connor  and 

Higrsrina  JJ. 


Appeal  from  the  Supreme  Court  of  Victoria. 

An  action  was  brought  in  the  Supreme  Court  by  Adam  Hay 
against  Dalgety  &  Company  Limited,  in  which  the  plaintiff  by 
his  statement  of  claim  made  the  following  allegations : — That  by 
an  indenture  dated  4th  April  1889  made  between  the  plaintif! 


H.C.  orA.  and  the  defendants,  the  plaintiff  assigned  to  the  defendants  by 
IW7.  yf^y  Qf  mortgage  to  secure  the  repayment  of  moneys  dae  and  to 
H^Y        become  due  by  the  plaintiff  to  the  defendants,  certain  interests  to 

D  ET  &  which  he  was  entitled  under  t.he  wills  and  in  the  estates  of  John 
Co.  L/TD.  Motfat  and  Robert  Moffat,  deceased,  and  under  the  wills  or  in  the 
estates  of  various  beneficiaries  under  these  wills :  That  by  another 
indenture  dated  25th  April  1885  made  between  the  plaintiff  and 
Robert  Hay,  of  tlie  one  part,  and  the  defendants  of  the  other 
part,  the  plaintiff  and  Robert  Hay  assigned  to  the  defendants,  by 
way  of  mortgage  to  secure  the  repayment  of  the  moneys  therein 
referred  to,  a  certain  station  known  as  Palparara  in  Queensland 
with  the  stock  and  working  plant:  That  by  the  prorisiona  of 
the  indenture  of  4th  April  1889  it  was  covenanted  and  agreed  by 
the  defendants  with  the  plaintiff  that  none  of  the  powers  of  sale 
and  realization  contained  in  such  indenture  should  be  exercised 
by  the  defendants  or  their  assigns  until  the  powers  of  sale  aod 
realization  contained  in  the  indentnre  of  25tb  April  1885  had 
been  exercised  for  the  purpose  of  enforcing  repayment  of  moneys 
secured  by  tlie  indentnre  of  4th  April  1889 :  That  the  defendants 
in  breach  of  the  provisions  of  the  indenture  of  4th  April  1889, 
exercised  the  powers  of  sale  and  realization  therein  contuned 
before  the  powers  of  sale  and  realization  in  the  indenture  of  25th 
April  1885  were  exercised,  and  had  received  large  sums  of  money 
on  account  thereof.  The  plaintiff  alleged  as  particulars  of  breach 
that  the  defendants  collected,  received  and  retained  moneys 
representing  the  interests  of  the  plaintiff  and  the  income  there- 
from. As  particulars  of  special  damage,  the  plaintiff  alleged 
that  the  defendants  collected,  received  and  retained  the  moneys  as 
aforesaid ;  that  at  the  time  of  such  collection  and  receipt  Palparara 
Station  and  the  stock  and  working  plant  was  of  sufficient  value 
to  pay  all  moneys  owing  by  the  plaintiff  to  the  defendants,  aod 
might  have  been  realized  by  the  defendants  for  a  sum  sufficient 
to  pay  the  moneys  owing  as  aforesaid ;  and  that  Palparan 
Station  and  the  stock  and  working  plant  had  since  depreciated 
in  value  and  become  insufficient  to  pay  moneys  owing  to  the 
defendants  at  the  time  of  such  collection  and  receipt  as  aforesaid 
or  at  all.  The  plaintiff  claimed  £40,000  damages  for  such  breach. 
By  their  defence  the  defendants  denied  the  breach  and,  gener- 
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ally,  alleged  that  by  virtue  of  assignments  by  the  plaintiff  and  H.  C.  of  a. 
by  a  sequestration  of  his  estate  in  Queensland  the  plaintiff  had        ^   ^^' 
lost  all  his  interest  in  the  property  and  interests  the  subjects  of         y^y 

the  mortgages.  ,.     ''•      . 

*>    ^  ^  DAIiGETY  & 

On  summons  for  directions  the  plaintiff  sought  to  have  the  Co.  Ltd. 
action  tried  by  a  jury,  but  Hodges  J.,  who  heard  the  summons, 
directed  that  the  trial  should  be  by  a  Judge  without  a  jury,  holding 
that  the  action  was  one  which  involved  a  prolonged  examination 
of  documents  and  accounts,  within  the  meaning  of  Order  XXXVI., 
r.  5  of  the  Rules  of  the  Supreme  Court,  1884. 

From  this  order  the  plaintiff  appealed  to  the  Full  Court,  but 
the  appeal  was  dismissed. 

The  plaintiff,  having  obtained  leave,  now  appealed  to  the  High 
Court. 

Mitchell  E.C.  and  Starke,  for  the  appellant.  This  action  comes 
within  r.  6  of  Order  XXXVI.  of  the  Rules  of  the  Supreme  Court, 
1884,  and  the  plaintiff  has  a  right  to  a  trial  with  a  jury.  The 
action  is  an  ordinary  common  law  action  for  damages  for  breach 
of  covenant.  R.  6  is  supplementary  to  r.  2 :  Jenkins  v.  Bushby 
(1).  R.  5  only  applies  where,  if  the  action  were  tried  with  a  jury, 
there  would  be  required  a  prolonged  examination  of  documents 
or  accounts  by  the  jury,  and  that  would  not  be  the  case  here. 
See  Shafto  v.  Bclckow,  Vaughan  &  Co.  (2) ;  The  "  Temple  Bar  "  (3). 
The  only  question  is  the  amount  of  damages,  and  that  depends 
upon  the  value  of  the  plaintiff  s  interests. 

Irvine  K.C.  (with  him  Pigott),  for  the  respondents.  The 
plaintiff  has  no  right  to  a  trial  with  a  jury.  The  action  does 
not  come  under  r.  6,  but  under  rr,  4  and  7  (a).  See  sec.  258  of 
the  Common  Law  Procedure  Statute  1865. 

[Griffith  C.J. — This  action  would  have  been  cognizable  by  the 
Court  in  its  equitable  jurisdiction,  and  would  therefore  come 
within  r.  3  :  Bank  of  New  South  Wales  v.  O'Connor  (4).] 

The  real  foundation  of  the  action  is  that  by  reason  of  some 
principle  of  equity  the  defendants  were  under  an   obligation, 

(1)  (1891)  1  Ch.,  484,  at  p.  490.  (3)  11  P.D.,  6. 

(2)  35  W.R.,  686.  (4)  14  App.  Cas.,  273. 


H.  C.  or  A.  wheu  tbey  had  to  realize  on  any  of  the  secarities,  to  realize  on 
^'        the  station  property  first. 

Hay  [Griffith  C.J.  referred  to   Baring  Brothers  &  Co.  v.  North 

DAwn-r  k   ^^«'«^  of  ^t-ugwiy  Railway  Co.  (1). 

Co.  Ltd.         Hiqqins  J.  referred  to  Clow  v.  Harper  (2) ;  Mayer  v.   Murray 
(3) ;  Coott!  on  Mortgagee,  7th  ed.,  p.  922.] 

CoQDsel  also  referred  to  Angell  v,  Felgate  (4) ;  C<A^b  v.  Civil 
Service  Supply  Aaaociation  (5). 

Mitcfiell  K.C  in  reply.  The  relief  claimed  is  simply  for  breach 
of  covenant,  and  the  action  could  only  have  been  brought  in  t^e 
Courts  of  common  law,  even  if  the  damages  recoverable  are 
only  nominal.  In  Batik  of  !feio  SoutJi  Wales  v.  O'Connor  (&\ 
the  Court  held  that  an  action  by  a  mortgagor  against  a  mortf^aj^ 
for  detinue  of  deeds  will  not  lie,  but  that  the  mortgagor  must 
bring  an  action  for  redempfcion.  In  Baring  Brotfutra  <fe  Co.  v. 
^ortli  Weaterti  of  Uruguay  Railway  Co.(\)  there  was  a  claim 
for  a  declaration  that  the  defendants  were  trustees. 

[HiOGiNs  J.  referred  to  Devergee  v.  Sandeman,  Clark  &  Co.  (7).] 

Counsel  also  referred  to  Story's  Equity  Jui'ieprtuience,  13th 

ed.,  vol.  11.,  p.  122 ;  Bama  v.  QueeTisland  NatioJttU  Bank  Ltd. 

(8) ;  Rogers  v.  Mutton  (9) ;  Lindley  on  Partnership,  7th  ed.,  p. 

594. 

Griffith  C.J.  In  this  case,  which  is  an  action  by  a  mortgagor 
against  his  mortgagees  claiming  damages  in  respect  of  a  breach 
of  a  covenant  entered  into  in  one  of  two  mortgage  transactions, 
an  application  was  made  by  the  plaintiff  to  Hodges  J ,  upon 
summons  for  directions  as  to  the  mode  of  trial,  that  the  case 
should  be  tried  before  a  jury.  The  learned  Judge  refused  to  make 
an  orrler  for  trial  before  a  jury,  and  the  Full  Court  dismissed  an 
appeal  against  that  refusal. 

The  case  made  by  the  plaintiff  depends  upon  Order  XXXVI., 
n-,  4,  5  and  6,  of  the  Rules  of  the  Supreme  Court  18«4.  Rule  4 
provides  that : — "  The  Court  or  a  Judge  may,  if  it  shall  appear 

(1)  (IB93)2Q.B.,406.  [(6)  U  App.  Cas.,27.^ 

(2)  3  Kx.  D..  IBS,  (7)  (1902)  1  Ch.,  579. 
{3)  8  Ch.D.,  424.  [8]  3  C.L.R.,  925. 

(4)  7  H.  A  N.  .■196  ;  31  L.J.  Ei.,  41.  (9)  7  H  ft  N..  733 ;  Zl  L.J.  Ei.,  375. 

(5)  32\V,k.,407. 
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desirable,  direct  a  trial  without  a  jury  of  any  question  or  issue  of  H.  C.  of  a. 

1  on** 
fact,  or  partly  of  fact  and  partly  of  law,  arising  in  any  cause  '' 

or  matter  which  previously  to  the  passing  of  the  Act  could,  hay 
without  any  consent  of  parties,  have  been  tried  without  a  jury."  j^^^^g^^  ^ 
Rule  5  provides  that : — *'  The  Court  or  a  Judge  may  direct  the  Co.  Ltd. 
trial  without  a  jury  of  any  cause  matter  or  issue  requiring  pro-  ariiBih  c.j. 
longed  examination  of  documents  or  accounts,  or  any  scientific  or 
local  investigation,  which  cannot  in  their  or  his  opinion  con- 
veniently be  made  with  a  jury."  Rule  6  provides  that : — "  In 
any  other  cause  or  matter,  upon  the  application  of  any  party 
thereto  for  a  trial  with  a  jury  of  the  cause  or  matter  or  any  issue 
of  fact,  an  order  shall  be  made  for  a  trial  with  a  jury."  The 
plaintiff  relied  upon  r.  6.  The  defendants  relied  upon  r.  5,  alleg- 
ing that  the  case  was  one  which  required  a  prolonged  examina- 
tion of  documents  and  accounts  which  could  not  conveniently  be 
made  with  a  jury.  That  view  commended  itself  to  the  learned 
Judge  of  first  instance.  The  pleadings,  which  alone  were  before 
the  learned  Judge,  set  out  a  number  of  mortgages  and  assign- 
ments, and  the  learned  Judge  thought  that  those  documents 
would  have  to  be  examined  at  length,  and  that  there  would  be  a 
prolonged  examination  of  them  within  the  meaning  of  r.  5.  He 
also  thought  that,  as  the  measure  of  damages  would  depend  on 
the  amount  owing  under  the  main  mortgage  and  the  subsidiary 
mortgages,  that  would  involve  a  prolonged  examination  of 
accounts.  The  learned  Judges  of  the  Full  Court  appear  to  have 
been  of  the  same  opinion. 

In  my  opinion  the  words  "any  prolonged  examination  of 
documents  or  accounts"  refer  to  an  examination  by  the  jury 
before  they  can  give  their  verdict,  and  not  to  an  examination  by 
the  Judge,  although  the  documents  or  accounts  may  be  long  and 
may  take  some  time  to  examine.  In  the  present  case  the  docu- 
ments referred  to  would  not  be  submitted  to  the  jury,  but  it 
would  be  for  the  Judge  to  tell  the  jury  what  was  their  legal 
effect.  As  to  accounts,  there  would  be  no  more  than  a  few  sums 
in  arithmetic.  So  that  I  cannot  agree  with  the  reason  of  the 
learned  Judges  in  either  Court  in  refusing  a  jury. 

But  attention  is  now  called  to  rule  4,  which  provides  that  "  the 
Court  or  a  Judge  may     •     .     .     direct  a  trial  without  a  jury  of 
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arising  in  any  cause  or  matter  which  previously  to  the  passing  of 

Hay        ^he  Act  could,  without  any  consent  of  parties,  have  been  tried 

Dalqktt  ft   without  a  jury."     It  is  settled  by  the  case  of  Baring  Brothers  & 
Co.  Ltd.     Qo,  v.  North  Westei^i  of  Urugtvay  Railway  Co.  (1)  that,  if  the 

oriffich  C.J.  action  is  one  which  before  the  Judicatv/i*e  Act  might  have  been 
brought  in  Chancery,  the  circumstance  that  the  plaintiff  frames 
his  action  as  one  in  the  Queen's  Bench  does  not  entitle  him  to  a 
jury  as  of  right. 

Could,  then,  this  action  have  been  brought  in  the  equitable 
jurisdiction  of  the  Court  and  tried  without  a  jury  before  the 
passing  of  the  Judicature  Actl  Rule  3  is  called  in  aid.  It 
says  : — "  Causes  or  matters  heretofore  within  the  cognizance  of 
the  Court  in  its  equitable  jurisdiction  shall  be  tried  by  a  Judge 
without  a  jury,  unless  the  Court  or  a  Judge  shall  otherwise 
order."  Could,  then,  this  action  be  cognizable  in  the  equitable 
jurisdiction  of  the  Court  ?  The  plaintiff's  claim  is  thus  stated: 
— He  is  the  mortgagor  and  the  defendants  are  his  mortgagees. 
Under  the  terms  of  the  mortgage  he  was  entitled  to  have  certain 
parts  of  the  mortgaged  property  realized  in  a  specified  order,  and 
he  alleges  that,  by  reason  of  the  defendants  failing  to  perform 
that  express  obligation,  he  sustained  considerable  loss.  That  is 
obviously  a  claim  of  precisely  the  same  nature  as  a  claim  based 
on  wilful  default  on  the  part  of  a  mortgagee.  It  is  called  here  a 
breach  of  covenant.  It  cannot  be  disputed  that,  in  a  suit  for 
redemption  by  a  mortgagor,  he  would  be  entitled  to  have  all  those 
matters  investigated,  and  to  get  credit  for  all  money  which 
would  have  been  received  by  the  mortgagee  if  he  had  performed 
his  covenant  instead  of  breaking  it.  It  seems  to  me  perfectly 
obvious  that  this  is  a  case  which  before  the  Judicature  Act 
would  have  been  within  the  cognizance  of  the  Court  in  its  equit- 
able jurisdiction ;  and,  therefore,  that  it  must  be  tried  without  a 
jury  unless  otherwise  ordered.  The  learned  Judge  refused  to 
make  such  an  order,  and  I  am  of  opinion  that  his  order  was 
right. 

Barton   J.     I  entirely  concur.     I  think  it  is  impossible  to 

(I)  (1893)2Q.B.,406. 
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Western  of  Uruguay  Railway  Co.  (1).     One  cannot  help  feeling       ^ '^ 

glad  that  a  jury  need  not  be  summoned  to  try  a  case  of  this        hay 

^^^^'  Dalokty  & 

Co.  Ltd. 


O'Connor  J.  I  am  of  the  same  opinion.  It  is  quite  clear  o'connorj. 
that  the  defendants  have  not  established  that  the  case  is  one 
coming  under  Order  XXXVI.,  r.  5.  The  onus  is  upon  the  party 
asserting  that  the  case  requires  a  prolonged  examination  of  docu- 
ments or  accounts  to  bring  the  case  within  that  rule,  and  there 
is  no  evidence  furnished  by  the  pleadings  themselves  to  support 
that  assertion.  I  agree  with  His  Honor  the  Chief  Justice  that 
the  prolonged  examination  of  documents  or  accounts  must  mean 
a  prolonged  examination  by  the  jury  and  not  by  the  Judge. 
But,  on  the  ground  last  argued,  I  think  it  is  clear  that  the  right 
to  a  trial  before  a  Judge  without  a  jury  exists  in  this  case, 
inasmuch  as  it  is  a  cause  or  matter  which  was  heretofore  within 
the  cognizance  of  the  Court  in  its  equitable  jurisdiction.  From 
the  authority  of  Baring  Brothers  &  Co.  v.  North  Western 
of  Uruguay  Railway  Co.  (1)  it  is  impossible  to  escape.  The 
substance  of  that  case  is  this: — That  where  a  cause  of  action  is 
one  which  might  be  brought  either  in  a  Court  of  equity  or  in  a 
Court  of  common  law,  the  plaintiff  cannot  insist  on  a  right  to  a 
jury  merely  because  he  puts  his  claim  in  a  form  in  which  it 
would  be  cognizable  in  a  Court  of  common  law.  For  these 
reasons  I  am  of  opinion  that  the  appeal  should  be  dismissed. 

HiOGiNS  J.     I  also  am  of  opinion  that  the  appeal  should  be 
dismissed. 

Appeal  diamisaed  with  coats. 

Solicitor,  for  appellant,  D.  H.  Herald. 
Solicitors,  for  respondents,  Blake  &  Riggall. 

B.  L. 

(1)  (1893)  2  Q. 6.,  406. 
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STEWART 
Petitioner, 

STEWART 

Respondent, 


Appellant ; 


AND 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 


Griffith  C.J. 

Barton, 

O'Connor, 

Isaacs  and 

Higrgins  JJ. 


H.  C.  OF  A.  Marriage  Act  1890  { Vict.)  {No.  1166),  sec.  7 ^—Divorce— Desertion, 

1907. 

^^^^  Appeal  from  decision  of  Supreme  Court  ( Hodges  J. ),  dismissed. 

Mblbournu. 

Mar.  27,  28.  APPEAL  from  Supreme  Court  of  Victoria. 

A  petition  in  the  Supreme  Court  of  Victoria  by  a  husband  for 

dissolution  of  his  marriage  with  the  respondent  on  the  ground 
that  she  had  without  just  cause  or  excuse  wilfully  deserted  him 
and  left  him  continuously  so  deserted  for  a  period  of  three  years 
and  upwards,  within  the  meaning  of  sec.  74  (6)  of  the  Marriage 
Act  1890  (Vict.),  was  dismissed  by  Hodges  J.  on  the  ground  that 
it  was  not  proved  to  his  satisfaction  that  the  respondent  without 
just  cause  or  excuse  wilfully  deserted  the  petitioner. 
The  petitioner  appealed  to  the  High  Court. 

Hotchin,  for  the  appellant. 

The  Court  dismissed  the  appeal,  holding  on  the  facts,  that, 
whether  the  wife  had  or  had  not  just  cause  or  excuse  for  leaving 
her  husband,  the  evidence  that  the  desertion  had  continued  for  a 
period  of  three  years  and  upwards  was  not  satisfactory. 

Appeal  dismissed. 


Proctor,  for  appellant,  S.  M,  Watson,  Melbourne. 


B.  L. 
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PEACOCK Appellant; 

Plaintiff, 

AND 

D.  M.  OSBORNE  &  CO.  AND  ANOTHER    .    Respondents. 
Defendants, 

ON  appeal  from  the  supreme  court  of  victoria. 

Patent  —  InfriugerMnt  —  Validity  of  patent  —  Combination  —  Prior  piMication  —    B.  C.  or  A. 

Patents  Act  1890  (Ftc/.),  (iVo.  1123),  «5C.  66.  1907. 

Where  a  patent  is  sought  for  a  combination  of  several  parts,  it  is  not  Melbodrnk 
necessary  in  the  specification  to  distingaish  between  those  parts  which  are  old  \f„yf.},  ig  ]9 
and  those  which  are  new.  20,  21,  22,  25, 


Sec.  56  of  the  Patents  Act  1890  operates  to  protect  a  patent  the  specification 


27. 


of  which  contains  several  claims,  one  of  which  is  identical  with  one  of  several     ^'sarton     ' 
claims  in  a  specification  for  a  prior  patent  granted  out  of  Victoria,  and  is  not    ^°2i"**'f?^ 
limited  to  cases  where  there  is  absolute  identity  between  the  invention  sought 
to  be  patented  in  Victoria  and  that  in  respect  of  which  a  patent  has  been 
granted  out  of  Victoria. 

A  patent  was  granted  in  Victoria  for  rotary  disc  ploughs,  and  the  specifi- 
cation contained  several  claims,  each  of  them  being  for  a  combination.  In  an 
action  by  the  patentee  for  an  infringement : 

Heldy  on  the  evidence,  that  each  of  the  claims  was  new,  was  good  subject- 
matter  for  a  piitent,  and  was  useful,  and  that  the  patent  was  valid. 

Decision  of  the  Supreme  Court:  Peacock  v.  D.  M.  Osborne  Jb  Co,,  (1906) 
V.L.R.,  .375 ;  27  A.L.T.,  207,  reversed. 

Appeal  from  the  Supreme  Court  of  Victx^ria. 

Walter  Chamberlain  Peacock,  who  was  the  legal  and  beneficial 
owner  of  letters  patent,  dated  Slst  August  1896,  and  numbered 
13,446  of  Victoria,  for  rotary  disc  ploughs,  brought  an  action 

VOL.    IV.  60 
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Ohborne 


H.  c.  OF  A.  for  infringement  of  his  patent  against  D.  M.  Osborne  &  Company 
*^^*  and  the  International  Harvester  Company  of  America.  By  their 
defence  the  defendants  alleged  that  the  invention  was  not  new, 
was  not  useful,  and  was  not  the  proper  subject-matter  for  a 
patent.  As  particulars  of  the  allegation  that  the  invention  was 
not  new,  the  defendants  said  that  the  invention  was  published  in 
Victoria  prior  to  the  date  of  the  plaintiffs  letters  patent  by  the 
publication  within  Victoria  of  certain  specifications  or  notes  with 
drawings,  which  were  set  out. 

The  specifications  of  the  plaintiffs  patent,  which  was  granted 
to  George  Spalding  and  John  Steele  Robbins,  stated  that  "  this 
invention  relates  to  improvements  in  ploughs  and  more  particu- 
larly to  rotary  disc  ploughs."  After  stating  in  detail,  with  the 
aid  of  drawings,  the  nature  of  the  invention,  and  in  what  manner 
it  was  to  be  performed,  the  following  claims  were  set  out : — 

"I.  In  a  rotary  plough  a  triangular  shaped  frame,  the  one  side 
being  set  at  an  angle  to  the  line  of  draught  and  provided  with 
flanges  extending  lengthwise  the  said  side,  in  combination  with 
brackets  for  the  cutting  discs  adapted  to  be  attached  to  the  said 
side  between  the  said  flanges  substantially  as  described. 

"  2.  In  a  rotary  plough,  the  combination  with  a  frame  liaving 
two  sides,  the  one  extended  parallel  to  the  line  of  draught  and 
the  other  at  an  angle  thereto,  each  side  having  a  flange  set 
out  from  the  face  thereof,  a  land  wheel  mounted  on  the  side 
parallel  with  the  line  of  draught  in  a  bracket,  and  brackets  for 
cutting  discs  mounted  on  the  side  at  an  angle  to  the  line  of 
draught  and  engaging  the  said  flange,  substantially  as  described. 

"  3.  In  a  rotary  plough,  the  combination  with  a  frame  having 
two  sides,  the  one  extended  parallel  to  the  line  of  draught  and 
the  other  at  an  angle  thereto,  of  two  carrying  wheels  the  one 
mounted  stationarily  on  one  of  the  said  sides  of  the  fi-ame  and 
the  other  adapted  to  be  adjusted  lengthwise  of  the  other  side  of 
the  frame  substantially  as  described. 

"  4.  In  a  rotary  plough,  the  combination  with  a  frame  having 
two  sides,  the  one  extended  in  the  line  of  draught  and  tlie  other 
-at  an  angle  thereto,  of  rotary  cutting  discs  mounted  on  the  latter 
of  the  said  sides  and  adapted  to  be  adjusted  laterally  thereon,  a 
furrow  wheel  mounted  on  the  side  of  the  frame  carrying  the 
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disc,  and  a  land  wheel  mounted  on  the  opposite  side  of  the  frame    ^^-  C.  of  a, 
and  adapted  to  be  adjusted  forward  and  back  to  form  the  pivot 
on  which  the  plough  will  turn  substantially  as  described. 

"  5.  In  a  rotary  plough,  the  combination  of  a  frame  carrying 
rotary  cutting  discs,  set  at  an  angle  to  the  line  of  draught,  with  a 
guide  wheel  mounted  on  an  arm  extended  to  the  rear  of  the 
frame  and  pivotally  mounted  therein,  and  a  flexible  connection 
between  the  frame  and  arm  to  control  the  limit  of  tlie  swing  of 
the  said  arm  in  one  direction  substantially  as  described. 

"  7.  In  a  rotary  plough,  the  combination  with  a  furrow  or  land 
wheel,  of  supplemental  filling  weights  adapted  to  fit  within  the 
hollow  of  the  said  wheel,  and  fastenings  to  hold  the  said  weights 
in  position,  substantially  as  described." 

One  of  the  specified  prior  publications  w^as  by  drawings  and 
notes  of  an  invention  of  George  Spalding  and  John  Steele 
Robbins,  of  the  United  States,  relating  to  rotary  disc  ploughs 
dated  7th  July  1896,  and  published  in  Victoria  on  or  about  21st 
August  1896.  That  referred  to  a  patent  granted  to  Spalding  & 
Robbins  in  the  United  States,  the  specifications  of  which  con- 
tained three  claims,  one  of  which  was  as  follows  : — "  In  a  rotary 
disc  plough  the  combination  of  a  traction  wheel  the  face  of  which 
is  recessed,  with  supplemental  weights  adapted  to  fit  in  said 
recessed  face,  and  suitable  fastenings  for  maintaining  the  said 
weights  in  place,  substantially  as  described." 

The  action  was  heard  before  dBeckett  J.,  who  found,  as  to 
claims  1,  2  and  5,  that  the  mode  of  attaching  the  brackets  for  the 
cutting  discs,  and  the  flexible  connection  were  not  proper  subject- 
matters  for  a  patent,  and  that  the  other  parts  of  these  claims  were 
not  new  ;  and,  as  to  claim  7,  that  there  had  been  prior  publication, 
but  that  sec.  66  of  the  Patents  Act  1890  protected  the  plaintiff'. 
He  therefore  gave  judgment  for  the  defendants :  Peacock  v.  D. 
M.  Osborne  &  Co,  (1). 

The  plaintiff*  now  appealed  to  the  High  Court.  m 


Coldham  and  Mann,  for  the  appellant.  The  only  question  here 
is  whether  the  Judge  below  was  right  in  finding  that  there  was 
no  subject-matter  for  a  patent.     That  is  a  question  of  fact.     An 

(1)  (lOfJG)  V.L.R.,  375;  27  A.L.T.,  207. 
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H.  C.  OF  A.  invention  which  consists  of  old  elements  and  which  performs  an 
old  operation  in  a  better  way,  is  patentable :  Edison-Bell  Phono- 
graph Corporation  Ltd.  v.  Smith  (1);  Anti-Vibration  Incan- 
descent Lighting  Go,  Ltd.  v.  Crossley  (2);  Ar)iot  v.  Dwnlop 
Pneunuttic  Tyre  Co.  Ltd.  (3) ;  Hay  ward  v.  Hamilton  (4).  The 
question  is  whether  the  inventive  faculty  has  been  exercised  in 
putting  the  things  together. 

They  also  referred  to  WiUmann  v.  Petersen  (5) ;  Penn  v. 
Bibby  (6);  Perry  v.  Societe  des  Ltinetiers  (7);  Patent  Exploita- 
tion Ltd.  v.  Siemens  Brothers  &  Co.  Ltd,  (8). 

Mitchell  K.C.  and  Irvine  K.C.,  for  the  respondents.  The  patent 
is  void  because  as  to  each  of  the  claims  (1),  (2)  and  (5)  it  is  not  a 
proper  subject-matter  of  a  patent,  it  is  not  new,  and  the  specifica- 
tion does  not  sufficiently  distinguish  between  what  is  new  and 
what  is  old.  As  to  claim  (7)  there  was  a  prior  paper  publication, 
and  it  is  not  useful,  and  it  is  not  a  proper  subject-matter  of  a  patent. 
There  has  been  no  exercise  of  the  inventive  faculty :  Longbottom 
V.  Shaw  (9) ;  Harwood  v.  Great  Nm^thei^i  Railway  Co.  (10) ; 
Kynoch  &  Co.  Ltd.  y.  Webb{\\)\  Clark  v.  Adie{\2)\  Mu7*ray 
V.  Clayton  (13);  Frost  on  Patents,  3rd  ed.,  p.  73;  Hovton  v. 
Mabon  (14).  The  substitution  for  a  well  known  element  in  a 
well  known  combination  of  a  well  known  mechanical  equivalent 
does  not  give  a  patentable  thing.  The  flexible  connection  in 
claim  (5)  is  obviously  a  mechanical  equivalent  for  the  fixed  stop. 
See  also  Moore  v.  Bennett  (15);  Leggott  v.  McGeoch  (16).  As  to 
the  prior  publication,  sec.  56  of  the  Patents  Act  1890  is  not 
an  answer.  In  order  to  claim  the  protection  of  that  section  the 
inventions  must  be  substantially  identical.  The  section  does  not 
extend  to  protect  a  Victorian  patent,  one  claim  in  which  is  iden- 
tical with  a  claim  in  a  previous  foreign  patent :  Frost  on  Patents, 
3rd  ed.,  vol.  ii.,  pp.  22,  23 ;  UOiseaii  and  Pierrard's  Paient 
(17);  Siddell  v.   Vickers  (18);  Patents  Act  1890,  sees.  54,  55. 


(1)  11  R.P.C.,  389 

(2)  22R.P.C.,  441. 

(3)  22  R.P.C.,  105,  at  p.  108. 

(4)  Griffin's  Put.  Cas.,  115. 

(5)  2C.L.R.,  1. 

(6)  L.R.  2Ch.,  127. 

(7)  13  R. P.O.,  664. 

(8)  21  R.P.C.,  541. 

(9)  8  R.P.C.,  333,  at  p.  336. 


(10)  11  H.L.C.,  654,  at  p.  680. 

(11)  17R.P.C.,  100,  at  p.  no. 

(12)  2  App.  Cas.,  315,  at  p.  320. 

(13)  L.R.  7Ch.,670. 

(14)  12C.B.N.S.,437. 

(15)  1  R.P.C.,  129,  at  p.  143. 

(16)  10R.P.C..429. 

(17)  Griffin'a  Ab.  Pat.  Cas.,  36. 

(18)  39Cli.  D.,92. 
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Coldliavi,  in  reply,  referred  to  Von  Heyden  v.  Neustadt  (1) ; 
Terrell  on  Patents,  pp.  102,  498;  Harrison  v.  Anderston 
Foundry  Co.  (2) ;  Moser  v.  Marsden  (3). 

Cur.  adv.  viiU. 

Griffith  C.J.  This  is  an  action  for  infringement  of  a  patent 
for  a  rotary  disc  plough.  The  defendants  pleaded,  amongst  other 
defences,  that  the  invention  was  not  useful,  that  it  was  not  new, 
and  that  it  was  not  proper  subject-matter  for  a  patent,  and  they 
also  alleged  prior  publication.  The  infringement  by  the  defend- 
ants was  not  in  controversy  before  us,  but  the  learned  Judge 
before  whom  the  case  was  tried  was  satisfied  that  the  defendants 
had  infringed  the  plaintifTs  patent,  if  it  was  valid.  The  learned 
Judge,  however,  was  of  opinion  that  the  plaintifTs  patent  was 
invalid  for  certain  reasons.  The  patentee's  claim  was  in  respect 
of  several  distinct  matters,  reduced  by  disclaimer  to  six,  of  which 
four  have  been  called  in  question  on  this  appeal.  It  is  admitted 
that,  if  any  one  of  these  claims  is  bad,  either  on  the  ground  of 
want  of  novelty,  or  want  of  subject-matter,  or  want  of  utility,  the 
action  would  fail.  It  is  necessary,  therefore,  to  consider  each  of 
them  separately,  and  the  objections  to  them  differ.  The  invention 
relates  "  to  improvements  in  rotary  disc  ploughs."  The  principle 
of  a  rotary  disc  plough  is  using  for  turning  up  the  earth,  in  place 
of  the  ordinary  plough-share,  a  heavy  concave  circular  disc* 
with  sharp  edges,  revolving  on  an  axle,  and  set  on  a  frame  at  an 
angle  to  the  line  of  draught.  The  plane  of  the  disc  itself  is  also 
at  an  angle  to  the  line  of  draught,  and  also  at  an  angle  to  the 
perpendicular,  the  object  being  that,  as  the  structure  is  drawn 
along  over  the  ground,  the  weight  of  the  disc  may  bite  into  the 
earth,  and  throw  the  earth  upward  and  outward.  That  being  the 
nature  of  the  structure,  it  is  obvious  that  it  cannot  be  taken  in 
any  desired  direction  in  a  straight  line  without  very  powerful 
guiding  apparatus,  because  the  tendency  of  the  discs  striking  the 
ground  in  that  way  would  naturally  be  to  cause  the  whole 
machine  to  go  in  the  same  direction  as  the  plane  of  the  discs.  It 
is  obvious  also  that,  when  the  guiding  apparatus  is  introduced, 
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H.  C.  or  A.  there  will  be  a  very  severe  strain  upon  the  connecting  parts ; 
^^^'  there  will  be  a  strain  coming  from  various  directions  upon  the 
discs,  a  torsional  strain,  a  strain  tending  to  force  them  aside,  and 
a  strain  tending  to  force  them  upwards,  and  it  is  obvious  that 
the  mode  of  attachment,  in  order  to  keep  the  implement  rigid 
must  be  very  carefully  devised.  Again,  in  the  construction  of  a 
plough  of  that  sort  it  is  desirable  to  have  it  as  light  as  possible, 
consistently  with  strength,  and  the  importance  of  finding  the 
best  way  to  combine  the  elements  of  lightness,  .strength,  and  con- 
venience in  use  is  obvious.  Again,  it  is  necessary,  bearing  in 
mind  the  importance  of  the  qualities  of  strength  and  lightness, 
to  have  the  machine  sufiiciently  heavy  to  compel  the  cutting 
edges  of  the  disc  to  bite  the  ground,  and  not,  as  they  naturally 
otherwise  would  do,  run  over  it.  All  these  things  have  to  be 
considered  in  making  the  plough.  I  do  not  suggest  that  the  first 
person  who  built  rotary  disc  ploughs  thought  of  all  these  things. 
They  were  not  known  at  first,  but  have  been  discovered  in  the 
course  of  time,  although  it  may  be  conceded  that,  a  prioH,  these 
were  elements  to  be  considered.  That  being  the  nature  of  the 
invention,  the  plaintiff  in  his  patent  describes  the  rotary  disc 
plough,'  and  he  specifies  the  paiticular  claims  that  he  makes.  It 
will  be  convenient  to  read  the  claims.  The  first  claim  is — [His 
Honor  read  the  first  claim,  and  continued :]  That  is  a  claim  for  a 
combination  of  a  triangular-shaped  frame  of  a  particular  construc- 
tion, having  flanges  extending  lengthwise  along  one  side  witii 
brackets  for  the  discs  attached  betw^een  the  flanges.  That  is 
that  combination.  The  second  claim  is — [His  Honor  read  the 
second  claim,  and  continued :]  This  is  a  combination  of  three 
elements,  a  particular  kind  of  frame,  a  land  wheel  parallel  to 
the  line  of  draught,  and  brackets  attached  in  a  particular  manner. 
The  fifth  claim  is  a  combination  again  of  three  elements.  [His 
Honor  read  the  fifth  claim,  and  continued :]  The  seventh  claim, 
which  is  the  claim  in  respect  of  which  the  infringement  was 
proved,  is  as  follows : — [His  Honor  read  the  seventh  claim,  and 
continued.]  it  will  be  observed  that  all  these  claims  are  for  com- 
binations. Each  of  the  claims  was  attacked  on  grounds  stated 
briefly  by  Mr.  Mitchell  thus : — Claims  1,  2  and  5,  because  they  are 
not  subject-matter  for  a  patent  and  are  not  new ;  and,  further. 


H.  c.  o»  A.  Bubonlinate  and  subeidiaiy  parte  are  new  and  material,  as  it  was 

^'  held  a  patentee  might  do  in  Lister  v.  Leather  (1),  then  it  might 

I'KAoocK  ^  nece-wary  to  see  that  the  patentee  had  carefully  distinguished 

^"'^  those  subordinate  and   subsidiary   parts,  and   had   not   lefr    in 

OsBOKNi     dubio  what  claim  to  parts,  in  addition  to  the  claim  for  combina- 

*  Co.  r       ' 

tion,  he  meant  to  assert."     In  the  same  case  Lord  HatherUy  said 

uriffltb  C.J.  ^2),  after  referring  to  the  case  of  FoxvxU  v.  Boatock  (3),  speaking 
of  a  man  who  had  invented  a  new  kind  of  clock: — "  But  if  he  says : 
'  I  take  all  these  well-known  parts,  and  I  adjust  them  in  a  manner 
totally  different  from  that  in  which  they  have  ever  before  been 
adjusted  ;  I  have  found  out  Just  what  it  is  that  has  made  these 
parts,  though  they  may  have  been  used  in  machinery,  fail  to 
produce  their  proper  effect,  and  it  is  this,  that  they  have  not 
been  properly  arranged  ;  I  have  therefore  reconsidered  the  whole 
matter,  and  put  all  these  several  parts  together  in  a  mode  in 
which  they  never  were  before  arranged,  and  have  produced  an 
improved  effect  by  so  doing,' — I  apprehend  it  la  competent  to 
that  man  so  to  do,  and  that  it  would  be  perfectly  impossible  for 
him  to  say  what  ia  new  and  what  is  old,  because  ex  cancesais  it 
is  all  old,  nobody  ever  before  iised  it  in  the  manner  in  which  he 
has  used  it.  That,  my  Lords,  I  apprehend,  is  the  principle  of  a 
patent  for  a  combination.  It  seems  to  me  that  that  is  just  what 
this  gentlemen  claims  to  have  done.  Whether  or  not  he  has 
really  done  it'  will  remain  to  be  seen"  That  disposes  of  the 
objection  that  the  specification  does  not  sufficiently  distinguish 
between  what  is  new  and  what  is  old.  The  idea  of  a  combination 
is  that  it  is  all  old,  and  if  some  of  it  is  new,  that  cannot  make 
it  any  worse. 

As  to  the  objection  that  these  claims  are  not  the  proper  subject- 
matter  for  a  patent,  I  will  only  refer  to  the  rule  this  Court  laid 
down  in  WiUmann  v.  Petersen  (4).  In  delivering  the  judgment 
of  my  learned  brother  Barton  and  myself,  I  said  : — "  These  cases 
in  our  opinion  establish  the  following  proposition  (which  when 
enunciated  from  the  bench  during  the  argument,  was  assented  to 
by  counsel  on  both  sides) — A  combination  of  two  or  more  known 
mechanical  appliances   the   result  of  which  is  to  effect  a  new 

(1)  S  El.  k  BL,  1004.  (3)  4  De  G.  J.  1  S.,  29». 

(2)  1  App.  Cm.,  574,  lA  p.  684.  (4)  2  C.L.B.,  I,  at  p.  21. 


H.  C.  or  A.  iiiventive  geniua  in  that,  becanse  evcrj-body  knew  that  if  yoa 
'_       wsnted  to  fix  a  square-ended  thing  in  what  is  called  "  H  "  iron,  or 

Pkacock      "  C  "  iron,  the  obvioas  thing  was  to  put  the  Sfioare  end  into  it 
jj^u        True,   everybody   knew   that,   but  it  does  not  appear  to  have 

Osborne     occurred  to  anybody  to  make  use  of  that  idea  for  the  purpose  of 
forming  a  light  and  strong  frame  for  a  rotary  disc  ploug^h,  and  the 

orMUh  c  i.  ijj^  ^£  gypj,  ^  thing  in  a  building  or  in  a  floor  is  not  so  ob%-iously 
a  use  analogous  to  its  use  in  an  agricultural  implement  thnt  it 
can  be  said  that  there  in  no  exercise  of  inventive  faculty  in  so 
applying  the  idea.  I  think,  therefore,  that  the  objection  to  the 
first  claim,  that  it  is  not  the  proper  subject-matter  of  a  patent, 
and  is  not  new,  fails,  and  there  is  no  evidence  that  it  has  been 
anticipated.  Of  its  utility  there  can  be  no  doubt — at  least  no 
reasons  are  suggested  on  the  evidence.  I  think  everj*  objectim 
to  that  claim  fail& 

In  the  next  claim  there  are  three  elements.  The  fir^t  is  a 
frame  of  two  sides,  one  parallel  to  the  line  of  draught  and  the 
other  at  nn  angle,  each  side  having  a  flange  set  out  from  it«  face. 
The  second  element  is  a  land  wheel  mounted  on  the  side  parallel 
with  the  line  of  draught  in  a  bracket,  and  the  third  coiisbt»>  of 
brackets  fixed  suhsiantially  in  the  same  way  as  in  the  first  claim. 
It  is  claimed  for  this  combination  tliat,  although  there  is  only 
one  flange  to  the  beam,  so  that  the  rigidity  of  connection  is  not 
quite  so  great  as  if  there  were  a  flange  both  above  and  below, 
nevertheless  the  advantage  is  considerable,  because  the  revolution 
of  the  bi-acket  on  the  axis  formed  by  the  bolt  is  prevented  to  a 
grej\t  extent,  though  perhaps  not  quite  so  great  an  extent.  The 
second  element  of  a  land  wheel  attached  to  the  side  parallel  with 
the  line  of  draught  in  a  bracket,  was,  so  far  as  we  know,  a  novel 
idea.  The  third  element  of  the  beam  eJctended  at  an  angle  to  the 
line  of  dniught  may  be  taken  to  be  not  new.  But  it  is  not  sug- 
gested tliiit  the  whole  combination  is  not  new,  and,  for  the  same 
reas<^ius  tlmt  lead  me  to  hold  that  the  first  claim  is  good,  I  thiuk 
that  there  is  novelty  and  utility  in  the  subject-matter  of  this 
cliiini.  The  mounting  of  the  land  wheel  on  the  side  parallel  to 
the  line  of  draught  in  a  bracket  may  or  may  not  produce  great 
advantages.  On  previous  implements  the  land  wheel  had  been 
set  at  the  extremity  of  an  axle,  at  a  considerable  distance  from 
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the  frame  iteelf.     The  fixing  of  the  frame  by  a  bracket  was  a   H.  C.  of  A. 
novelty,  and  the  utility  of  the  invention  the  subject-matter  of  '' 

this  claim  was  not  seriously  impugned.  It  is  suggested,  how- 
ever, that  it  has  been  anticipated  by  a  drawing  and  a  claim  in 
respect  of  an  American  patent  published  and  obtainable  in  the 
Patents  Office  Library  at  Melbourne.  But  that  did  not  indicate 
any  way  in  which  the  brackets  were  to  be  fixed,  nor  did  it  indi- 
cate a  land  wheel  fixed  to  the  land  beam,  so  that  the  objection 
based  on  that  alleged  anticipation  fails ;  and,  for  the  reasons  I 
have  given  in  respect  of  the  first  claim,  I  think  the  other  objec- 
tions fail  also. 

The  fifth  claim,  which  was  attacked  perhaps  more  seriouslj^ 
was  for  a  combination  consisting*  of ,  first,  the  frame  carrying 
rotary  discs  set  at  an  angle  to  the  line  of  draught ;  secondly,  a 
guide  wheel  mounted  on  a  movable  arm  extended  to  the  rear  of 
the  frame,  and  swinging  on  a  pivot;  and  thirdly,  a  flexible 
connection  between  the  frame  and  arm  to  control  the  limit  of  the 
swing  of  the  arm.  As  I  said  before,  in  a  structure  of  this  sort, 
the  tendency  of  the  whole  machine  would  be  to  travel  in  a 
direction  parallel  to  the  plane  of  the  cutting  discs,  and  this  tend- 
ency must  be  controlled  by  some  guiding  apparatus.  The  mode 
adopted  for  guiding  is  what  the  inventor  calls  a  "  guide  wheel," 
which  is  applied  so  as  to  run  in  the  furrow  nearest  to  the  land 
wheel,  and  to  press  against  it,  so  that,  just  as  a  tram  rail  in  the 
street,  if  it  is  raised  above  the  ground,  will  afford  considerable 
resistance  to  a  vehicle  trying  to  cross  it  obliquely,  so  there  will 
be  a  continual  pressure  exerted  on  the  guide  wheel  which  tends  to 
keep  the  whole  machine  from  swerving.  It  is  obvious  that  a 
wheel  of  that  sort  would  have  a  very  great  strain  upon  it.  It 
must  be  attached  at  the  rear  of  the  vehicle,  and  in  order  to  get 
the  necessary  leverage,  means  must  be  adopted  to  prevent  it  from 
swinging  too  far,  and  a  mode  of  attaching  it  so  as  to  get  the 
necessary  strength,  at  the  same  time  avoiding  undue  weight  and 
unwieldiness,  was  a  matter  which  seems  to  have  attracted  some 
attention.  This  particular  combination  was  impeached  on  the 
ground  both  of  anticipation  and  want  of  subject-matter.  So  far 
as  the  anticipation  was  concerned,  it  appears  that,  before  this 
patent  was  taken  out,  descriptions,  called  "  paper  anticipations," 
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and  plans  of  two  inventions  had  been  published  in  Victoria,  from 
which  it  appeared  that  such  a  guide  wheel  had  been  previously 
used,  but  the  mode  adopted  for  securing  strength  and  leverage 
was  quite  different.  A  guiding  wheel  of  this  sort  must  extend  to 
the  rear  of  the  machine,  like  the  rudder  of  a  ship,  and  if  no  other 
precaution  was  taken,  the  strain  would  come  upon  the  pintle  or 
pivot.  In  both  of  those  inventions,  the  strain  was  cast  entirely 
on  the  upright  rod  or  shaft  to  which  the  wheel  is  attached,  whicli 
I  may  call  the  pintle.  In  one  case  the  means  for  preventing  the 
arm  from  swinging  too  far  consisted  of  a  projecting  pin  upon 
which  the  arm  would  press ;  but  that  pin  was  close  to  the  axis 
on  which  the  arm  was  working,  so  that  the  whole  leverage  of 
the  length  of  the  arm  at  the  end  of  which  the  wheel  was 
attached,  came  upon  the  pin,  and  either  the  pin  might  break 
or  the  arm  itself  might  bend  or  break.  That  apparatus  was 
self-acting.  The  other  invention  represented  a  very  similar 
contrivance,  which  could  be  worked  from  the  front  of  the 
plough  by  the  use  of  a  long  lever,  by  which  a  stop  could  be 
afBxed,  so  that  the  wheel  could  at  will  be  allowed  to  swing  freely, 
or  prevented  from  swinging ;  but  this  was  open  to  the  same  objec- 
tion that  the  leverage  of  the  whole  length  of  the  arm  came  upon 
the  stop,  with  great  danger  of  fracturing  the  arm.  There  was 
also  the  inconvenience  of  working  it  from  the  other  end  of  the 
plough.  Neither  of  these  was  the  same  thing  as  the  present 
invention ;  they  w^ere  both  open  to  these  obvious  objections.  The 
plaintiff's  invention  used  a  chain,  which  is  called  the  "flexible  con- 
nection," attached  to  the  wheel  at  one  end  and  the  frame  at  the 
other,  whicli  prevents  all  the  danger  arising  from  the  leverage  of 
the  length  of  the  arm  to  which  the  wheel  is  attached,  tending  to 
break  the  arm.  In  consequence  the  appliance  might  be  made 
much  lighter,  and  at  the  same  time  a  great  deal  stronger. 
The  advantage  of  the  avoidance  of  accidents  in  the  field  in 
implements  of  this  sort  is  extremely  great.  If  in  either  of  the 
earlier  inventions  the  arm  or  the  stop  were  broken,  the  whole 
machine  would  be  disabled,  and  the  probability  of  fracture  was 
not  small.  On  the  other  hand  the  chain  entirely  avoids  this  risk, 
and,  in  addition,  the  implement  can  be  made  much  lighter,  and 
more  easily  managed.      It  is  said  there  is  no  invention  in  sub- 
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stituting  a  chain  for  a  rod.  That  is  true,  if  that  be  all.  If  the 
only  object  is  to  prevent  a  thing  from  swinging  in  one  direction 
beyond  a  given  distance,  it  does  not  matter  whether  you  have  a 
chain  or  a  rod  ;  but  in  this  case  the  object  was  to  attacli  a  wheel 
of  that  kind  to  an  implement  of  that  kind  by  the  lightest  and 
most  efficient  means  with  least  danger  of  fracture.  The  applica- 
tion of  a  chain  for  that  purpose  involved  also  the  construction  of 
the  implement  in  such  a  form  that  a  chain  could  be  attached  to 
it.  That,  also,  was  a  matter  requiring  some  consideration.  The 
applicant  applied  his  mind  to  these  subjects,  and  it  is  quite 
impossible,  applying  the  rules  which  I  have  stated,  to  say  that  no 
inventive  faculty  was  involved  in  doing  it.  I  think,  therefore, 
the  objection  to  that  claim  fails. 

The  objection  to  the  seventh  claim,  which  is  for  the  combina- 
tion with  a  furrow  or  land  wheel  of  supplemental  filling  weights, 
is  ba,sed  on  a  somewhat  different  ground.  The  idea  of  the 
invention  is  that  the  wheels,  the  land  wheel  which  runs  on  the 
unploughed  land,  and  the  wheel  on  the  other  side  of  the  imple- 
ment furthest  away  from  it,  should  be  so  constructed  that 
weights  can  be  affixed  to  the  wheels  themselves.  The  principle 
of  weighting  a  plough  in  order  to  give  it  a  greater  grip  of  the 
land  was  well  known,  for  stones  and  all  sorts  of  things  were  used 
as  weights,  and  placed  on  various  parts  of  the  implement.  It  is 
said  there  are  several  advantages  in  having  the  wheels  themselves 
weighted.  In  the  first  place,  it  is  said,  you  need  not  have  the 
weights  on  at  all  unless  you  like.  That  would  apply  also  to 
movable  weights.  Next  it  was  said  that  the  idea  is  not  merely 
to  have  removable  weights — there  is  nothing  new  in  that — but 
to  have  them  affixed  in  particular  parts  of  the  plough  where  they 
can  produce  the  greatest  benefit.  So*  far  as  the  weights  are 
affixed  to  the  land  wheel,  of  course,  it  is  obvious  that,  by  reason 
of  the  greater  leverage,  the  weights  would  have  more  efiect  in 
keeping  down  the  discs,  provided  the  construction  is  rigid,  than 
if  you  put  them  at  any  other  places — much  more  than  if  you  put 
the  w^eights  on  the  beam.  Again,  there  might  be  advantages  in 
having  them  fixed,  instead  of  having  them  in  a  place  where  they 
might  fall  off.  Again,  it  is  said  that,  for  the  purpose  of  ordinary 
traction,  when  you  are  taking  the  implement  to  and  from  its 
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work,  the  distribution  of  weight  on  the  wheels  themselves  is  an 
advantage,  and  that  must  be  so  to  a  slight  extent.  The  learned 
Judge  who  tried  the  case  thinks  it  is  not  so  to  a  very  great 
extent,  but  it  was  pointed  out  that,  in  a  case  of  tliat  sort,  where 
an  implement  is  running  on  the  ground,  the  actual  weight  of  wheel 
pressing  on  the  top  of  the  axle  is  only  half  the  weight  of  the 
wheels,  and  tlie  same  consequence  follows  if  the  additional  weight 
in  affixed  to  the  wheels,  whereas,  if  the  whole  of  the  weight  were 
on  the  frame  it  would  be  above  the  axle,  and  a  slightly  greatw 
tractional  power  would  be  needed.  The  learned  Judge  thinks  there 
is  not  much  in  that,  but,  on  the  whole,  he  conies  to  the  conclusion 
that  the  application  of  weights  in  this  way  was  an  advantage- 
One  of  the  matters  to  which  he  attached  very  great  importance 
was  that  the  defendants  themselves  thought  it  was  an  advantage, 
bi'cause  they  had  adopted  it.  On  the  whole,  he  came  to  the  con- 
clusion that  this  was  a  useful  invention,  and  was  an  invention 
capable  of  being  patented.  I  see  no  reason  to  disagree  with  him. 
That  disposes  of  all  objectiona  to  the  patent  except  one,  and 
tiiat  is  that  claim  7  hadbeen  previously  published.  Now,  it  Ls 
admitted  that  it  had  been  previously  published  in  Victoria,  and 
on  that  gi-ound  the  patent  must  fail,  notwithstanding  ail  its 
merits,  unle.ss  the  plaintifl  can  claim  the  benefit  of  sec.  56  of  the 
Paleittx  Avt  IS90,  which  provides  that — "(1)  Notwithstanding 
anything  in  any  Act  of  Parliament  contained,  where  any  patent 
or  like  privilege  for  the  monopoly  or  exclusive  use  or  exercise  in 
any  parts  of  Victoria  of  any  invention  first  invented  in  parts  oat 
of  Victoria  has  been  obtained,  a  patent  miy  be  granted  for  such  . 
invention  at  any  time  within  one  year  from  the  date  of  the 
granting  of  the  first  of  any  such  patents  or  privileges  notwith- 
standing that  such  invention  has  been  used  or  published  in 
Victoria  within  such  period  of  one  year,  and  such  patent  when 
granted  shall  have  the  same  force  and  effect  as  if  such  prior 
publication  or  use  had  not  taken  place,"  Now,  the  facts  are  that 
about  a  fortnight  before  the  granting  of  the  patent,  a  brief 
description  had  been  published  of  a  patent,  also  belonging  to  the 
plaintiff',  granted  in  America.  Sub-sec.(2)  provides:—"  (2)  If  such 
use  or  publication  have  been  mode  in  Victoria  with  the  consent  of 
the  true  and  first  inventor  for  the  time  being  such  inventor  siiail 
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of  this  section."     This  publication  was  not  made  with  the  consent        ^^ 
of  the  plaintiff,  who  was  the  true  and  first  inventor,  so  that  the     Peacock 
plaintiff  does  not  come  within  sub-sec.  (2).     The  American  patent       d.\i. 
contained  three  claims,  one  of  which  was  for  the  weighted  wheels.     Osborne 
The  Victorian  patent  contained   at  that  time  more  than  seven 
claims,  one  of  which  was  for  the  weighted  wheels,  and  it  is  said 
that  the  inventions  are  not  identical,  and  therefore  that  the  section 
does  not  apply.     The  object  of  the  section  evidently  was  to  pre- 
vent a  bond  fide  inventor  from  losin^j  the  benefit  of  an  invention 
patentable  in  Victoria  because  somebody  else,  without  his  consent, 
had  disclosed  it  to  the  public.     Now,  it  is  not  disputed  in  the 
present  case  that,  if  the  plaintiff's  patent  had  been  limited  to  the 
seventh  claim,  it  would  have  been  a  good  patent  so  far  as  subject- 
matter  goes,  apart  from  the  objection  of  want  of  novelty.    Suppos- 
ing, then,  the  patent  had  only  been  for  what  is  included  in  the 
seventh  claim,  would  that  have  been  vitiated  by  the  fact  that  an 
American  invention  of  that  and  something  else  had  been  granted 
during  the  year  ?     Surely  the  object  is  to  protect  the  invention, 
so  far  as  it  is  new  in  Victoria,  where  it  is  new.    The  words  of  the 
section   are : — "  A  patent  may   be  granted  for  such  invention," 
that  is,  an  invention  first  invented  in  parts  out  of  Victoria,  and 
new  in  Victoria.     The  invention  of  these  weights  adjusted  to  the 
machine  was  an  invention  first  invented  beyond  Victoria,  and 
the  Act  says  that  the  grant  of  a  patent  for  such  invention  shall  be 
valid,  notwithstanding  that  such  invention  has  been  published  in 
Victoria  within  the  period  of  one  year.     In  the  very  words  of 
the  section,  the  invention  in  question,  the  weighted  wheels,  had 
been  invented  abroad.     It  had  been  published  in  Victoria  within 
one  year,  without  the  consent  of  the  patentee,  and  that  publica- 
tion is  declared  to  be  irrelevant.     It  seems  to  me  that  the  case 
falls  within  the  exact  terms  of  the  section,  and  that  the  plaintiff  is 
entitled  to  the  benefit  of  it ;  otherwise,  the  singular  consequence 
would  happen  that,  in  the  case  of  an  agricultural  implement 
invented  and  patented  in  Victpria,  and  patented,  say,  in  Canada, 
with  improvements,  and  with  a  separate  claim  for  the  improve- 
ments, if  the  patentee  desired  to  obtain  a  patent  for  the  improve- 
ments in   Australia,   he   could  not   do   so,   because  the  original 


•  machine  was  not  novel.  It  would  be  a  very  singular  thin^,  that 
merely  because  the  state  of  knowledge  in  the  two  countries  was 
different  as  to  a  particular  part  of  the  invention,  this  section 
should  not  apply  with  respect  to  those  part*)  of  the  invention 
which  were  novel  in  both  countries.  I  think,  therefore,  that  tlie 
objection  last  referred  to  (ails.  I  entirely  agree  with  the  learned 
Judge  on  this  subject,  and  it  follows  tliat  all  the  objections  fail, 
and  the  plaintiff  is  entitled  to  judgment. 


Barton  J.  I  entirely  agree  with  His  Honor  in  the  conclusion 
at  which  he  has  arrived.  It  is  not  necessary  for  me  to  traverse 
the  whole  of  the  ground,  and  I  will  confine  myself,  first,  to  express- 
ing inj'  agreement  with  him  in  the  construction  of  the  section 
in  the  Patents  Act  1890,  and  secondly,  to  mentioning  one  or  two 
authorities  which  support  me  in  my  agreement.  With  respect 
to  the  question  of  aubject-matter,  the  case  of  Murray  v.  Clayton 
(1);  is  useful.  In  that  case  the  patent  had  been  granted  for 
a  machine  which  had  been  shown  to  work  more  expeditiously, 
more  economically,  and  produced  a  better  result  tiiaa  any  known 
machine  of  the  same  sort  would  do.  Bacon  V.C.,  had  held  that 
a  patent  wan  invalidated  becaiue  the  machine  was  formed  by  the 
mere  arrangement  of  common  elementary  mechanical  materials, 
producing  results  of  the  same  nature  as  those  previously  accom- 
plished by  other  mechanical  arrangements  and  construction.  It 
may  be  mentioned  that  the  appliance  was  an  improvement  in 
machinery  for  making  bricks,  relating  more  particalarly  to  the 
mechanical  appliances  for  cutting  the  clay  into  bricks  of  the 
desired  sliape  and  dimensions.  Bacon  V.C,  held  tliat  the  patent 
was  bad  for  want  of  subject-matter.  The  case  went  to  the  Court 
of  Appeal  in  Chancery  before  James  and  Meliish  L.JJ,  James 
L.J.,  delivered  the  judgment,  in  which  Meliish  L.J.,  concurred. 
In  the  course  of  his  judgment  he  said  (2) : — "  Before  proceeding 
to  consider  the  last  question,  that  of  infringement,  it  is  necessary 
to  refer  to  the  Vice-Chancellor's  judgment.  His  Honor,  after 
referring  to  the  evidence  of  the  _  witnesses  who  spoke  of  the 
plaintiff's  machine  in  terms  of  unqualified  commendation,  and 
said  tliat,  according  to  their  knotvledge,  it  was  a  novelty  and  aiL 
(1)  L.R.  7  Ch.,  570.  (2)  L.B.  7  Cli.,  570.  »t  |..  5S3. 
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improvement  upon  all  brick-making  machines  with  which  they   H.  C.  of  A. 
were  acquainted,  says :  *  But,  assuming  all  this  to  be  true,  I  do  not  '" 

think  that  it  can  therefore  be  held  that  the  plaintiff  is  entitled 
to  the  monopoly  which  the  patent  purports  to  grant.  No  doubt  a 
combination  of  things,  not  in  themselves  new,  but  which  com- 
bination is  perfectly  new  in  the  form  in  which  the  inventor  lias 
cast  it,  and  producing  new  and  more  beneficial  results,  may  be 
the  subject  of  a  patent :  but  I  am  aware  of  no  case  in  which  it 
has  been  held  that  the  mere  arrangement  of  common  elementary 
mechanical  materials,  and  the  construction,  by  means  of  such 
arrangement,  of  a  machine  whicli  produces  no  other  result  than 
that  which  had  been  previously  accomplished  by  other  mechanical 
arrangements  and  construction,  would  support  a  patent.  If  it 
were  so,  there  would  be  no  protection  to  the  public  or  to  earlier 
patents  against  the  ingenuity  of  any  artisan  who  might  have  the 
skill  to  arrange  the  old  mechanism  in  a  new  shape,  and  thereby 
to  appropriate  to  himself  the  fruits  of  previous  inventors,  in  the 
proper  sense  of  that  term,  and  so  that  the  privilege  and  reward 
which  the  law  only  concedes  to  art,  and  wit,and  invention, might  be 
bestowed  upon  mere  skill  in  handicraft.*  I  find  it  very  difficult 
to  reconcile  this  proposition  with  what  has  been  said  by  many 
Judges  in  many  cases,  and  more  particularly  in  the  case  of  Crane 
v.  Price  (1).  Now,  no  doubt.  Crane  v.  Price  has  been  questioned, 
and  if  I  may  be  permitted  to  say  so,  with  all  respect  to  the  very 
powerful  tribunal  which  decided  that  case,  I  have  never  been 
satisfied  with  the  decision.  That,  however,  was  simply  because 
I  could  not  see  how  the  word  *  combination '  could  be  properly 
applied  to  the  introduction  of  a  particular  kind  of  fuel  into  a 
machine  which  had  been  patented  for  the  use  of  every  kind  of 
fuel  in  the  making  of  iron ;  and  neither  I  nor,  so  far  as  I  am 
aware,  any  other  Judge  has  ever  questioned  the  principles  upon 
which  that  case  was  decided,  and  which  are  thus  laid  down  in  the 
judgment  of  the  Court  delivered  by  Chief  Justice  Tindall  (2) : — 
*  We  are  of  opinion  that  if  the  result  produced  by  such  a  com- 
bination is  either  a  new  article,  or  a  better  article,  or  a  cheaper 
article  to  the  public,  than  that  produced  before  by  the  old  method, 
that  such  combination  is  an  invention  or  manufacture  intended 


(1)  1  Webs.  Pat.  Oa8.,393. 

VOL.    IV. 


(2)  1  Webs.  Pat.  Cas.,  393,  at  p.  409. 
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by  the  Statute,  and  may  well  become  the  subject  o£  a  patent. 
Such  an  assumed  state  o£  facts  falls  clearly  wJthiu  the  principle 
exemplified  by  Abbott  C.J.,  where  he  is  determining  what  is  or 
what  is  not  the  subject  of  a  patent,  namely,  it  may,  perliaps, 
extend  to  a  new  proce.'w  to  be  carried  on  by  known  implements 
or  elements  acting  upon  known  substances,  and  ultimately  pro- 
ducing some  other  known  substance,  but  producing  it  in  a  cheaper 
or  more  expeditious  manner,  or  of  a  better  or  more  useful  kind. 
And  it  falls  also  within  the  doctrine  laid  down  by  Lord  Eldoii, 
that  there  may  be  a  valid  patent  for  a  new  combiQation  of 
materials  previously  in  use  for  the  same  purpose,  or  even  for  a 
new  method  of  applying  such  materials.  But  the  specificatiou 
munt  clearly  expre.sa  that  it  is  in  respect  of  such  new  combination 
or  application'  "  That  is  as  to  subject-matter.  As  to  the  question 
of  insufficiency  of  the  8peci6cation,  as  not  liaving  properly  dis- 
tinguished the  new  from  the  old,  I  think  the  matter  comes  within 
the  principle  laid  down  in  the  case  of  Moore  v.  Bcniiett  (1).  That 
was  a  case  in  which  the  patentee  of  improvements  in  machines 
for  cutting  and  trimming  the  haira  or  bristles  of  brushes  sued  the 
defendant  for  using  a  machine  which  the  plaintiff  alleged  was  an 
infringement  of  his  patent  The  defences  were  that  the  plaintiffs 
patent  was  invalid  because  his  specification  was  insufficient,  that 
there  was  no  infringement,  and  that  there  had  been  prior  user. 
Judgment  went  for  the  plaintiff,  and  the  defendant  appealed. 
The  Court  of  Appeal  reversed  that  judgment  and  dismissed  the 
action,  with  coats,  on  the  grounds  that  the  specification  was 
insufBcient  in  not  pointing  out  what  was  novel  in  the  combina- 
tion constituting  the  plaintitTs  patent,  and  that  the  defendant's 
machine  was  not  an  infringement.  Tlie  plaintiff  then  appealed 
to  the  House  of  Lords,  and  it  was  held  that  the  specification  was 
.sufficient,  because,  where  the  claim  is  for  a  new  combination 
only,  and  not  also  for  subordinate  elements  included  in  that 
combination,  then,  if  the  combination  and  the  mode  of  working 
it  are  properly  described,  it  is  not  necessary  to  specify  which  of 
the  subordinate  elements  are  new.  In  giving  judgment  to  that 
effect.  Lord  HeracheU  L.C.  said  (2) ; — "  But  your  Lordships  will 
decide,  consistently  with  what,  I  think,  is  the  general  rule  in 
{!)  1  B.P.C.,  129.  (2)  I  B.P.C.,  129,  M  p.  143. 
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these  cases,  by  holding  that  where  the  claim  is  for  a  combination,  H-  ^-  of  A. 
and  not  for  particular  subordinate  things  included  in  that  com- 
bination, if  the  combination  is  a  new  one  in  substance  and  in 
truth,  and  if  the  manner  of  arriving  at  it  and  working  it,  and 
the  purpose  for  wliich  it  is  useful,  are  all  properly,  sufficiently, 
and  correctly  described  in  the  specification,  so  that  any  one 
acquainted  with  the  subject  will  know  in  what  respect  it  differs 
from  the  things  which  have  gone  before,  then  it  would  be 
contrary  to  the  whole  policy  which  allows  such  combinations, 
though  no  part  of  them  is  new,  to  be  the  subject  of  a  patent,  to 
say  that,  besides  describing  clearly  and  sufficiently  the  manner 
of  doing  it,  in  a  way  which  would  show  everyone  acquainted 
with  the  subject  what  was  the  novelty  in  the  thing,  you  are  to 
go  on,  and  thougli  you  do  not  want  to  claim  subordinate  parte  of 
the  combination  as  distinct  from  the  entire  combination,  never- 
theless you  must  specify  the  subordinate  parts  of  it  as  constituting 
new  elements  and  a  new  tiling."  I  think  that  case  effectually 
supports  the  arguments  of  the  appellant  on  this  point.  I  am 
of  opinion  that  the  appeal  must  be  allowed. 


O'Connor  J.  I  agree  tliat  tlie  appeal  must  be  allowed,  and 
judgment  entered  for  plaintiff  for  the  reasons  so  fully  elaborated 
by  our  brother  the  Chief  Justice,  to  which  I  have  nothing  to  add. 


HiGGiNS  J.  I  am  of  the  same  opinion.  The  arguments  before 
us  have  been  principally  addressed  to  the  sufficiency  of  claims  1, 
2  and  5  as  the  subject-matter  of  a  patent.  It  is  said  that  these 
do  not  show  a  sufficient  display  of  the  inventive  faculty  when  we 
regard  the  rotary  disc  ploughs  already  used  or  published.  It  is 
assumed  rightly  or  wrongly,  even  by  the  plaintiff,  and,  for  -the 
present  purpose,  I  shall  assume  also,  that  whatever  amounts  to 
prior  paper  publication  may  be  treated  as  a  suflScient  datum  line 
from  which  to  measure  the  extent  of  the  inventive  skill  involved 
in  a  new  invention.  The  question  becomes  a  mere  question  of 
fact — a  question  as  to  degree  in  inventiveness — a  (juestion  as  to 
which  experts  of  the  highest  standing  differ,  and  we  have  to  come 
to  the  best  conclusion  we  can.  The  principles  of  law  are  perfectly 
clear  and  are  fully  recognized  by  the  learned  Judge  as  his  major 
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premiss.  But,  in  my  opinion,  he  has  re^rded  too  much  the 
separate  parts  of  the  combination  and  their  separate  insignificance, 
instead  of  recognizing  the  collective  effect  and  effectiveness  of  the 
combination. 

As  for  sec.  56  of  the  Patents  Act  1890,1  agree  with  the  judg- 
ment of  the  learned  Judge.  If  the  construction  pressed  upon  us 
by  counsel  for  the  defendants  be  adopted,  then,  if  a  patent  be 
taken  out  in  the  United  States  for  three  claims,  and  a  copy  of 
those  claims  be  lodged  in  the  Victorian  Patents  Office,  there  can 
be  no  protection  for  the  patentee  in  Victoria  if  he  limit  his  claim 
to  one  of  the  three.  I  think  that,  having  regard  to  the  definition 
of  "  invention  "  in  sec.  3,  and  to  the  obvious  object  of  the  section, 
we  are  at  liberty  to  disregard  a  construction  which  leads  to  such 
an  absurdity. 


Appeal  allowed  with  coats.  Judgment  far 
plaintiff  with  costs  except  so  far  as  they 
(ire  increased  by  the  first  fuHher  par- 
ticular  of  breach.  Plaintiff  to  pay 
defendants'  costs  occasioned  by  that 
particular.  Certify  tlvat  validity  of 
patent  was  in  question,  and  that  par- 
ticulars  delivered  by  plaintiff  were 
reasonable.  Cause  remitted  to  Supreme 
Court  for  inquiry  as  to  damxiges. 

Solicitors,  for  appellant.  Waters  &  Crespin,  Melbourne. 
Solicitors,  for  respondents,  Blake  &  Riggcdl,  Melbourne. 


B.  L. 
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SALVITIS  PROPRIETARY  LIMITED 


Appellants ; 


AND 


REGISTRAR  OF  TRADE  MARKS   . 


.    Respondent. 


Trade  mark — Application  for  registration— T7xuie  mark  registered  undtr  Trade    H.  0.  of  A. 
Marbi  Act  of  a  StaU— Trade  Marks  Act  1905  [No.  20  of  1905),  sees,  8,  9, 32.  1907. 

All  applications  for  registration  of  trade  marks  under  the  Trade  Marks  Act  Melbourne 
1905,  including  those  pursuant  to  sees.  8  and  9,  are  made  under  sec.  32.  March  18. 


Therefore  the  Registrar  is  not  entitled  to  refuse  an  application  which  pur- 
ports to  be  made  under  see.  32  merely  because  the  mark  is  already  registered 
as  a  trade  mark  under  the  Trade  Marks  Act  of  a  State,  but  he  must  deal  with 
the  application  on  its  merits,  and  give  to  the  applicant  such  registration  as  he 
is  entitled  to. 

It  was  alleged  that  the  applicants,  a  Joint  Stock  Company  were  identical 
with  a  company  originally  registered  under  another  name,  but  which  had 
lawfully  changed  its  name. 

Held,  that  this  was  a  matter  of  fact  to  be  ascertained  by  the  examiner  in 
dealing  with  the  application,  and  that  if  the  fact  were  proved  he  must  pro- 
ceed with  the  application  on  the  merits. 

Appeal  from  the  Registrar  of  Trade  Marks. 

The  Salvitis  Proprietary  Limited  applied  for  registration  under 
the  Trade  Maries  Act  1905  of  the  word  "Salvitis"  as  a  trade 
mark  in  respect  of  chemical  substances  used  for  agricultural, 
horticultural,  veterinaiy  and  sanitary  pui*poses.  The  application 
was  in  form  appropriate  to  a  registration  under  sec.  32  of  the  Act. 

The  Examiner  reported,  as  was  the  fact,  that  the  same  mark 
had  been  registered  as  a  trade  mark  in  New  South  Wales,  Vic- 
toria, Queensland,  Western  Australia  and  Tasmania,  under  the 
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H.  C.  OF  A.   laws  of  the  respective  States.     On  being  informed  of  this  by  the 

''        Reo^istrar,  the  company  by  their  secretary  made  an  affidavit  stat- 

Salvitis      ing  that  the  trade  marks  were  registered  in  the  several  States  in 

^'^Ttd^^^^  the  name  of  the  Live  Stock  Ailments  Remedy  Proprietary  Lira- 

'•  ited,  tliat  that  company  was  the  same  as  the  applicant  company, 

(TF  Trade     and  that  the  name  had  been  changed  in  accordance  with  the 

^ '      Victorian    Companies   Acts,  and  that  the  company  had  a  new 

certificate  of  incorporation  issued  to  it  pursuant  to  sec.  22  of  the 
Companies  Act  1890. 

The  Registrar  refused  the  application  on  the  ground  that  the 
mark  was  on  the  registers  of  the  States  as  for  a  company  having 
another  name,  that  the  application  should  have  been  made  in  the 
prescribed  form  suitable  for  an  application  under  sec.  8  of  the 
Trade  Maries  Act  1905,  and  that,  in  his  opinion,  the  course 
adopted  by  the  applicants  had  been  taken  with  a  view  to  avoid 
the  exercise  by  the  Registrar  of  the  powers  conferred  on  him  by 
sec.  8. 

From  this  refusal  the  applicants  appealed  to  the  High  Court, 
and  Isaacs  J.  referred  the  appeal  to  the  Full  Court. 

Mitchell  K.C.  (with  him  Mann),  for  the  applicants.  If  an 
applicant  can  establish  a  right  to  registration  under  sec.  32  of  the 
Trade  Marks  Act  1905  he  may  apply  under  that  section  for  regis- 
tration of  a  trade  mark,  notwithstanding  that  he  is  registered  in 
respect  of  the  same  mark  in  a  State.  If  he  cannot  bring  himself 
within  that  section  then  he  may  fall  back  on  sees.  8  and  9. 

Starke,  for  the  Registrar  of  Trade  Marks.  It  does  not  appear 
from  the  affidavit  in  what  country  the  company  is  registered,  and 
upon  that  depends  whether  they  are  justified  in  changing  their 
name. 

[Isaacs  J.  referred  to  Ex  parte  New  Ormonde  Cycle  Co.  Ltd. 

(1).] 

When  a  trade  mark  is  registered  under  the  Trade  Marks  Act 
1905,  the  registration  under  a  State  Trade  Marks  Act  ceases : 
See  sec.  8  (6).  All  the  Registrar  contends  for  is  that  when  there 
is  an  application  for  the  registration  of  a  trade  mark  already 
registered  in  a  State,  there  must  be  a  declaration  as  to  the  facts. 

(1)  (1896)  2  Ch.,  520. 
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Mitchell  K.C.  in  reply.  H.  C.  op  a. 

1907. 

The  judgment  of  the  Court  was  delivered  by  ^"^ 

Griffith  C.J.     All  applications  under  the  Trcvde  Marks  Act  Propbietaky 

Ltd 

1905  are  really  made  under  sec.  32,  because,  with  regard  to  the  i,.  * 

applications  referred  to  in  sees.  8  and  9,  they  are  expressly  made    qp^^'Jje* 

subject  to  the  provisions  of  sec.  32,  except  as  otherwise  provided.      Marks. 

Upon  an  application  to  the  Registrar  for  registration  of  a  trade 

mark,  his  duty  is  to  ascertain  what  the  applicant's  rights  are. 

If  it  appears  to  him  from  any  source  that  the  applicant's  rights 

may  be  qualified  by  sees.  8  or  9,  or  for  any  other  reason,  he  is 

entitled  to  ask  for  reasonable  information  from  the  applicant. 

If  the  applicant  refuses  to  give  that  information,  he  is  not  likely 

to  receive  much  consideration  from  this  Court.     But  when  the 

information  has  been  given,  it  is  the  duty  of  the  Registrar  to 

give  the  applicant  that  to  which  he  is  entitled.     Whether  the 

application  is  in  one  form  or  another  does  not  matter  much, 

especially  as  the  rules  provide  for  any  necessary  amendments 

being  made.     The  point  about  the  change  of  the  company's  name 

is  a  matter  with  which  the  Registrar  must  deal  on  the  application, 

on  ascertaining  the  actual  facts.     With  this  intimation  of  our 

opinion  we  refer  the  matter  back  to  the  Registrar  to  proceed  with 

the  application. 

Application  reviitted. 

Solicitors,  for  appellants.  Waters  &  Crespin,  Melbourne. 
Solicitor,  for  Registrar,  C.  Powers,  Crown  Solicitor. 

B.  L. 


tHlOH  COURT  OF   AUSTRALIA.] 

BAYNE  AND  ANOTHER         ....    ApPELLAN-ra; 
Plaintiffs, 


BLAKE  AND  ANOTHER         ....    Respondests. 
Defendants, 

H.  C.  o»  A.   Pract-ict—ApiitiU  to  Primf  Oounril  from  Judfiment  qf  High  Cimri—Siag  oj  pr^ 
1907.  cfoiingi. 

The  Privj  Coniicil  tutviog  granted  specUl  leave  to  appeal  (rDm  a  judgment 

Hk  DHKY,  of  the  HighCourlin  iUappellate  jiiriidiction  bj  which  tfaecau»e  w&s  remiued 

1906,  Der.  14.  (^  (jij  Supreme  Court  of  a  State  for  inqairiea,  proceedings  under  audi  judg- 

Mki  bodrm!  '"«''  pendiuB  tlie  spp«al  were  giayed,  on  payment  Into  Court  of  the  taxed 

1W)~    1/    fh  oats  of  tlie  appeal  to  the  High  Conrt.     The  Court,  in  the  absence  of  special 

6,  16.  circumatances,  refused  to  remove  the  at«j. 

onmihc.j.    Summons. 

In  chin.bfr».  In  ail  action  upon  an  administration  bond  brought  in  the 
Supreme  Court  of  Victoria  by  the  plaintiffs,  Lila  Elizabeth  Bayne 
and  Mary  Bayne  against  Arthur  Pahner  Blake  and  William 
Riggall,  judgment  was  given  for  the  defendants.  Against  that 
jmigment  the  plaintife  appealed  to  the  Hiffh  Court  which  gave  a 
judgment  declaring  that  the  plaintiffs  were  entitled  to  recover 
such  a  sum,  not  exceeding  £5,000,  as  should  represent  the  loss  to 
the  intestate's  estate  by  reason  uf  certain  breaches  of  the  bond, 
and  remitting  the  cause  to  the  Supreme  Court  for  inquiry  as  to 
the  amount  of  such  loss:  Bayne  v.  Bkike  (1). 

From  this  judgment  special  leave  to  appeal  was  granted  to  the 
defendants  by  the  Judicial  Committee  of  the  Privy  Council,  but 
no  order  was  made  by  that  Court  staying  proceedings  under  the 
judgment  of  the  High  Court 

(1)  4C.L.R.,  1. 
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The  defendants  now  by  summons  sought  a  stay  of  the  pro-   R-  C  of  A. 
ceedings  under  the  judgment  of  the  High  Court  pending  the 
hearing  of  the  appeal  to  the  Privy  Council.  Baynk 


KnoQj  K.C.  and  Clive  Teece,  for  the  defendants,  offered  to  paj^ 
into  Court  the  taxed  costs  of  the  appeal  if  the  stay  should  be 
granted. 

H,  E,  Manning y  for  the  plaintiffs,  asked  for  the  costs  of  the 
application,  citing  Cooper  v.  Cooper  (1). 

Griffith  C.J.  made  an  order  staying  all  proceedings  under  the 
judgment  of  the  High  Court  until  further  order,  on  the  defendants 
paying  into  Court  the  taxed  costs  of  the  appeal  to  the  High 
Court,  and  directed  that  the  costs  of  this  application  should 
abide  the  event  of  the  appeal  to  the  Privy  Council. 

The  formal  order  of  the  Judicial  Committee  having  arrived 
from  England,  the  plaintiffs  now  applied  on  summons  to  have  the 
stay  removed. 

AHhnr  for  the  plaintiffs  in  support  cited  Shiw  v.  Holland  (2). 


Weigall  K.C.  for  the  defendants  contrd. 


V, 

Blakk. 


March  6. 


Ctir.  adv.  vult. 


Griffith  C.J.  read  the  following  judgment : — 

According  to  the  English  practice  a  stay  of  inquiries  pending 
an  appeal  to  the  House  of  Lords  will  not  be  granted  except  under 
very  special  circumstances :  Shaw  v.  Holland  (2).  If  there  were 
danger  of  the  necessary  evidence  being  lost  by  delay,  a  stay 
would,  no  doubt,  be  refused.  The  institution  of  an  appeal  to 
this  Court  operates  automatically  as  a  stay  of  proceedings  under 
the  judgment  appealed  from,  unless  security  is  given  by  the  party 
desiring  to  proceed.  In  the  present  case  special  leave  has  been 
given  by  the  Judicial  Committee  to  appeal  from  a  decision  of  this 
Court  directing  inquiries  to  be  made  in  the  Supreme  Court.     The 

(1)  2  Ch.  D„  492.  (2)  (1900)  2  Oh.,  305. 


March  15. 
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H.  C.  OF  A.  appellants  desire  to  proceed  with  the  inquiries  pending  the  appeal, 

'*        and  as  proceedings  under  the  judgment  of  this  Court  have  been 

Bayke       stayed  until  further  order  they  apply  for  the  suspension  of  the 

Blake       ^^Y-     1  think  that  in  such  cases  the  analogy  of  appeals  to  tde 

High  Court  should  be  followed  rather  than  that  of  appeals  to 

the  House  of  Lords. 

At  first  I  was  disposed  to  think  that  the  removal  of  the  stay 
would  not  prevent  an  independent  application  to  the  Supreme 
Court  to  stay  proceedings.  But  on  consideration  I  think  that  it 
would  have  that  effecb  so  far  as  the  pending  appeal  to  the  King 
in  Council  was  relied  on  as  a  ground  for  a  stay,  although  it 
would  not  prevent  a  postponement  of  proceedings  on  special 
grounds. 

At  present  I  do  not  see  any  sufficient  ground  for  removing  the 
stay.  The  summons  will  be  adjourned  generally  with  leave  to 
bring  it  on  again  if  the  parties  are  so  advised. 

Application  refused. 

Solicitor,  for  plaintiffs,  F.  S.  Stephen,  Melbourne, 
Solicitors,  for  defendants,  Blake  &  RiggaU,  Melbourne. 

B.  L. 
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McGEE Informant; 

AND 

WOLFENDEN Defendants. 

jg^^  Ex   PARTE   McGeE, 

Mblbournk,  special  LEAVE  TO  APPEAL. 

March  12. 

Liceiisiug  Act  1906  (Vict.)  {No,  2068),  see.  91 — Sunday — Hours  during  which  mlt 

Barton,  of  liquor  to  public  is  prohibited — Person  found  on  licensed  premisee — Special 

O'Connor,  and  ,  ^  ,       /•       . 

Higgins  JJ.  l^ave  to  appeal  re/used. 


Two  persona  having  been  found  at  4  p.m.  on  n  certain  ^uiiilay  on  c«rl&ia  H.  V.  of  A. 

licensed  premises,  the  U<:en8ee  was  pi'osecuted  and  convicted  under  sec.  91  19417. 

(3)  of  the  Liteitsing  Act  IBOS  for  tli»t  he  being  such  licensee,  certnin  persons  ' — ■— ' 

were  found  on  his  premises  on  that  Sundsy.    On  urder  to  review,  HooitJ.  McGee 
quashed  the  conviction,  holding  that  sec.  SI  wng  inapplicable,  iiiasniuch  bb  a  Wolfk'ndkn 

distinction  la  drawn  in  that  Act  and  the  Liceiising  AcC  1890  between  Sunday  Kx  parte 

(uid  "  the  hours  during  which  the  sale  of  liquor  to  the  pul)lio  U  prohibited,"  '"' 
and  that  that  phrase  is  limitc<l  to  the  daya  other  than  Sundays,  and  to  the 
hours  of  those  days  other  than  the  hours  specified  in  licences  as  those  during 
which  liquor  may  he  sold.      IMcflte  v.    flV/eadtn,  (1907)  V.L.R.,  105;  '2S 
A.L.T.,  163.) 

Hrld  (by  a  majority  of  the  Court),  that  the  I'ase  was  nut  one  in  which 
special  leave  to  appeal  should  be  granted. 

Motion  for  special  leave  to  appeal  from  a  deciaion  oE  the  Supreme 
Court  of  Victoria, 

At  the  Court  of  Petty  Sessions  at  Footacray,  Albert  T.  Wolfen- 
den  was  prosecuted  on  a  ehai-ge,  under  sec.  91  (3)  of  the  Licewting 
Act  1906,  that  he  being  tlie  licensee  of  certain  licensed  premises, 
to  wit,  the  Ship  Inn  at  Footscray,  certain  persons  were  found  on 
the  said  premises  on  Sunday  the  13th  January  1!)07. 

The  evidence  showed  that  two  men  were  found  by  the  police 
on  the  premises  in  question  about  4  p.m.  on  the  day  mentioned. 

The  defendant,  having  been  convicted  and  lined  £2,  obtained 
an  order  vi'^i  to  review  the  conviction  which  was  made  absolute 
by  Hood  J.,  who  held  that  see.  91  of  the  Licennhtf/  Act  1906  was 
inapplicable  to  the  case,  inasmuch  as  a  distinction  is  drawn  in 
that  Act  and  the  Licensiwj  Act  1890  between  Sunday  and  "  the 
hours  during  which  the  sale  of  liquor  to  the  public  is  prohibited," 
and  that  tliat  phrase  is  limited  to  the  days  other  than  Sundays, 
and  to  the  hours  of  those  days  other  than  the  hours  specified  in 
licences  as  those  during  which  liquor  may  be  sold :  McGee  v. 
WdfenrUn  (1). 


H.  C.  urA.  clearly  right,  bat   in  probably   wrong.     The  iii~-diir::-.  r.    g~L-'^ 

'■        exint«d  in  the  Luxntiny  Art  1S90  between  SciiiaT  *;:-i    "  i:^- 

M'jiiti      houn>  daring  which  the  sale  of  U<|aor  to  the  p^ijlie  :-  fr:':ii"'  :t-7-2  ' 

Wdi^Kvurv  - '"  *^''°^  *"'*y  with  by  sec  75  of  the  Act  of  1900.     Thrr  it*rTi-f»; 

Kt  K4KTK    Judge  has  misread   the  Act  of   1906   in   two   insMiice^: — Tz-t 

expr«s-ion  "daring  the  hoars  when  liijaor  may  njt  W   s:I  i    -ir 

din\j(iHitA  of  to  the  public "  in  sec  22  mast  apply  to  STmiay.  f-^*" 

the  exception  therein  of  persons  being  ser^'ed  with  ih*-ir  meal^ 

between  tlie  hoars  of  twelve  and  two  and  six  and  ei^ht  can  oiily 

apply  to  Sunday;  he  omitted  to  notice  that  by  virtue  of  >*<.  1-iS 

of  the  Act  of  ISiW,  an  amended  by  sec  79  of  the  Act  of  li*06,  the 

provitfionH  as  to  Simday  trading  apply  to  the  persons  exc^pt«?d 

from  Hf;c.  7fi  of  the  Act  of  1906,  jast  as  do  the  provisions  of  sec 

12S  of  the  Act  of  1890  an  to  trading  between  the  hoars  of  11.30 

p.m.  and  6  a.m. 

[(jBtrnTH  C.J. — The  meaning  given  by  H—xl  J.  to  the  wwds 
in  sec.  91  is  their  privid  facie  meaning.  A  new  offence  is  created 
and  the  language  should  not  be  strained.  The  two  distinct  ex- 
pri'ssion.s  "Sunday"  and  "the  hours  during  which  the  sale  of 
liijuor  to  the  public  is  prohibited"  are  used  in  sees.  80  and  81 
of  the  Act  of  1906,  showing  that  the  distinction  is  kept  up  in 
that  Act.] 

On  the  other  hand  in  sec  22  the  latter  expression  is  used  in 
such  a  way  that  it  can  only  apply  to  certain  hours  of  Sunday. 

[HiG<Jixs  J. — Counsel  has  indicated  two  points  in  which, 
admittedly,  the  learned  judge  has  misread  the  Act ;  and  I  think 
th(!  decision  is  not  so  clearly  right  that  we  should  refuse  special 
leave  to  appeal.] 

Griffith  C.J.  A  majority  of  the  Court  is  of  opinion  that  this 
is  not  a  oise  in  which  special  leave  to  appeal  should  be  granted. 

Special  leave  to  ajypeal  refxtsed. 

Solicitor,  for  applicant,  Guiniiem,  State  Crown  Solicitor. 

B.  L. 
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THE  ATTORNEY-GENERAL    FOR  THE  ) 

COMMONWEALTH     .        .        .        .1'      ^^''^^^^  > 


AND 

AH  SHEUNG Respondent. 

ON  APPEAL  FROM  THE  SUPREMj:  COURT  OF 

VICTORIA. 

Immigration   Iie*itriction  Act   1901    (Xo.    17   of  1901)— Prohibited  immigrant —    H.  C.  op  A. 
Application  of  Act  to  Avatralian  citizen — The  GoiMtittUion  (63  <4r64  Vict,  c.  12),  1906. 

sec.  51 — Habeas  corfms — Jiirindiction  of  High  Court.  '>■  »  ■  -^ 

Mklbourne, 
The  High  Court  has  jurisdiction  to  entertain  an  appeal  from  the  Supreme  r....^   oa     07 

Court  of  a  State  in  a  case  of  habeas  corpus.  29. 


O'Connor  J  J. 


Semble,   there   is  no  Australian  nationality  as  distinguished  from  British 
nationalty,  so  as  to  limit  the  power  of  the  Commonwealth  under  sec.  51  of      Barton  and 
the  Constitution  to  exclude  persons  from  Australia. 

Qawre,  whether  the  power  of  the  Parliament  under  sec.  51  of  the  Constitu- 
tion to  deal  with  *'  immigration  '*  extends  to  the  case  of  Australians  absent 
from  Australia  on  a  visit  animo  revertendi. 

Appeal  from  the  Supreme  Court  of  Victoria, 

On  30th  March  1906,  a  writ  of  habeas  corpus  issued  out  of  the 
Supreme  Court  of  Victoria,  commanding  Charles  Lindberg, 
captain  of  the  ship  Tsinan,  then  in  the  River  Yarra,  in  the  State 
of  Victoria,  to  have  the  body  of  Ah  Sheung,  a  Chinese,  before  a 
Judge  of  that  Court,  together  with  the  cause  of  his  being  taken 
and  detained  by  the  said  Charles  Lindberg.  To  this  writ  Charles 
Lindberg  made  the  return  that  Ah  Sheung  was  a  prohibited  immi- 


Attorn  Kv- 

TUB  COMMO: 


grant  within  the  meaning  of  the  Immignition  Restriction  AcU 
1901-1905,  inasinuch  as  he  was  a  person  who,  on  28th  March 
1906,  failed  to  pass  the  dictation  test,  within  the  meaning  of,  and 

"  aa  required  by.auch  Acts,  and,  that,  as  master  of  the  ship  Tainan 
he  (Lintlberg)  was  liable  to  a  penalty  of  £100  it  Ah  Sheiing,  being 

,  a  prohibited  immigrant,  entered  tlie  Commonwealth  cuutrary  to 
such  Acta,  and  wa.s  authorized  and  required  by  such  Acts  to  pre- 
vent, and  did  prevent  All  Sheung,  aa  such  prohibited  iiDiiiigTant, 
from  entering  the  Commonwealth  from  such  ship ;  that,  after  the 
issue  and  service  upon  him  (Lindberg)  of  the  writ,  uamely  on 
30th  March  1006,  he  did,  by  arrangementwithtlie  solicitor  acting 
for  Ah  Siieung,  and  with  the  concurrence  of  the  Commonwealth 
authorities,  because  his  ship  was  about  to  clear  for  China  ports, 
allow  All  Sheung  to  land  from  the  ship,  and  that  Ah  Sheung  was 
immediately  thereafter  arrested  by  an  officer  of  Customs  and 
charged  with  being  a  prohibited  immigrant  offending  against 
such  Act^,  and  that  such  charge  was  at  the  time  of  the  return 
still  pendin<;.  Ah  Sheung  havin<T  been  released  and  being  on  bail. 
Affidavits  were  filed  on  behalf  of  Ail  Sheung  in  which  it  was 
stated  that  Ah  Sheung  came  to  Victoria  about  1881,  that  in  May 
IHKi  ho  obtained  letters  of  naturalization  under  the  AHena  Act 
181)5,  that  prior  to  1901  he  had  made  two  visits  to  China,  always 
returning  and  being  admitted  into  Victoria  without  olyection, 
that  in  1901  he  again  went  to  China,  remained  there  about  five 
yearH,and  returaed  in  the  7di7ian,  when  the  detention  complained 
of  took  place. 

On  the  return  of  the  writ  before  Cussph  J.,  the  learned  Judge 
found  that  from  18S3  onwards.  Ah  Sheung  was  a  domiciled  Vic- 
torian subject  of  the  reigning  Sovereign,  and  that,  except  during 
his  visits  to  China,  he  was  also  resident  in  Victoria.  The  learned 
Jud<je  therefore  held  that  the  Immigration  Restriction  AcLs  did 
not  apply  to  Ah  Sheung,  and  oixlered  his  release  :  Afi  Sheuny  v. 
Lin(lber</  (1). 

Subsequently  Ah  Sheung  was  prosecuted  before  a  police  magis- 
trate, on  the  information  of  John  Mitchell  Christie,  charging  that 
he  was  a  prohibited  immigrant  found  within  the  Commonwealth 

on  30th  March  1906,  and  the  information  was  dismissed. 
(t)  ;in06)  V.L.R.,323;  27  A.L.T.,  189. 
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Appeals  were  brought  to  the  High  Court  both  from  the  dis-   H-  ^-  ^^  -^• 
missal  of  the  information  and  from  the  judgment  of  Cusaen  J. 
In  the  former  case  the  appeal  was  allowed  and  the  ease  was    attobnby- 
remitted  to  the  magistrate   for  a   re-hearing:    ChHstie  v.  ^/*' THECoMMo^^ 
SheuTig  (1).  wealth 

In  the  appeal  from  the  judgment  of  Cnssen  J.,  leave  was  granted  Ah  Shkuno. 
to  the  Attorney-General  for  the  Commonwealth  to  intervene  as 
appellant. 

Bryant  for  the  appellant. 

H,  Barrett  and  Arthur  for  the  respondent. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  read  by 

Griffith  C.J.  We  have  no  doubt  as  to  the  jurisdiction  of  the 
High  Court  to  entertain  this  appeal.  The  jurisdiction  conferred 
by  the  Constitution  extends  to  all  decisions  of  the  Supreme 
Courts  of  the  States  with  such  exceptions  as  may  be  made  by 
Parliament,  and  no  exception  is  made  by  tlie  Judicia'i^  Act  in 
cases  of  habeas  corpus. 

We  are  not  disposed  to  give  any  countenance  to  the  novel 
doctrine  that  there  is  an  Australian  nationality  as  distinguished 
from  a  British  nationality,  so  that,  while  the  term  "immigration" 
as  used  in  sec.  51  of  the  Constitution  admittedly  includes  the 
power  of  exclusion  of  British  subjects  in  general,  it  would  not 
extend  to  persons  of  Australian  nationality,  whatever  that  may 
mean. 

But  we  think  that  there  is  much  force  in  the  view  which 
commended  itself  to  Ctissen  J.,  although  not  argued  before  us, 
that  the  term  "  immigration  "  does  not  extend  to  the  case  of 
Australians — to  use  for  the  moment  a  neutral  word — who  are 
merely  absent  from  Australia  on  a  visit  animo  revertendi.  Who 
in  this  view  should  be  considered  Australians,  so  as  not  to  be 
"  immigrants "  on  their  return  ;  whether  the  right  to  admission 
should  depend  on  domicil  in  the  ordinary  legal  acceptation  of  that 
term,  or  on  bond  fide  residence;  whether  the  Commonwealth 

(1)  3C.L.R.,998. 
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H.  C.  OF  A.  Parliament  has  power,  as  an  incident  of  its  power  to  regulate 
immigration,  to  prescribe  tests  for  determining  whether  a  person 

Attorney-    seeking   to   enter   the  Commonwealth  falls  in   fact  within  the 

THE  (^ItiMojT  suggested    exception,    and    incidentally    to   appoint    a    special 

WEALTH      tribunal  to  determine  the  question ;  whether  it  did  so  by  the  Act 

An  Shbcng.  of  1901,  and,  if  so,  whether  the  provisions  of  that  Act  are  applic- 
able  to  the  present  case,  are  all  matters  deserving  serious 
consideration.  The  question  of  the  respondent's  identity,  upon 
which  his  actual  liability  to  be  deported  depends,  even  in  the 
most  favourable  view  of  the  law,  is  still  undetermined.  If  it 
should  become  necessary,  we  shall  desire  further  argument  on  all 
these  points.  The  case  will  therefore  remain  on  the  paper  for 
further  consideration. 

On  the  further  hearing  of  the  information  above  referred  to, 
the  identity  between  Ah  Sheung,  the  defendant,  and  Ah  Sheung, 
a  naturalized  subject  of  the  King  in  Victoria,  was  established. 
The  appeal  from  the  decision  of  Cassen  J.  was  then  abandoned. 

Solicitor,  for  appellant.  Powers,  Commonwealth  Crown 
Solicitor. 

Solicitor,  for  respondent,  Sabelben^gy  Melbourne. 

B.  L. 
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